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Agra Tenancy Act (1926) 


A 

Acquiescence 

- See Evidence Act, S. 115. 

-It must be with knowledge of 

a person’s rights—Other party’s 
bona fides—In absence of either, 
doctrine does not apply It 
must amount to fraud to deprive 
a person of his rights 895 

-Acquiescence • to be success¬ 
fully pleaded, must amount to 
fraud ^6° 

Adverse Possession 
-Vacant site in abadi—Land¬ 
lord must be presumed to be in 
Yiossession 209a 

-Doctrine that ] ossession of 

part is possession of whole does 
not apply to trespasser. 2095 

-Possession permissive in the 

beginning—Possessor is licensee 
and not trespasser 206a 

-Hindu widow in -possession 

not in liew of maintenance or 
any arrangement but adversely 
in her own right—After 12 years 
she becomes absolute owner 138a 

-Suit for possession by one 

co-sharer against another—De¬ 
fendant pleading adverse posses¬ 
sion must prove adverse posses¬ 
sion for 12 years — Art. 144, 
Limitation Act, applies 65 


-S. 197 — Interest of grove- 

holder is transferable—Same rule 
applies to Oudh—There is no 
general custom in Oudh to the 
contrary 2975 

Agriculturists’ Loans Act (12 
of 1884) 

-—S. 5—Warrant though signed 

by Tahsildar is valid_ 2965 

Alluvion and Diluvion 

-Proprietors are not entitled to 

claim the land which remained 
long under water and appeared 
again in another village and 
was taken by the proprietors 
of the other village as theirs 
for 30 years 519 

-Land ' retaining identity— 

Question of gradual or sudden 
change is immaterial 363 

Amendment of Plaint 

- -See Civil P. C., O. 6, R. 17. 

Appeal 

-Burden is on appellant to 

prove that decision is wrong 
—Proof of equal probabilities 
on both sides is not sufficient 665 

B 

Bengal Land Redemption and 
Foreclosure Regulation (17 
of 1806) 

-S. 8—Notice of demand on 
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Bengal Land Redemption and 
Foreclosure Regulation (17 
of 1806) 

the mortgagor must be proved 
—No presumption as to that 
arises from mortgagee’s appli¬ 
cation and consequent proceed¬ 
ings—Mortgage of 1868 —Fore¬ 
closure proceedings iu 1879— 
Redemption suit in 1924 —Ap¬ 
plication and pair wan a by 
Deputy Commissioner served 
on mortgagor—Mortgagor not 
protesting—Nature of demand 
was held proved 502 

Burden of Proof 

- Sec Evidence Act, S. 101 

C 

Civil Procedure Code (5 of 
1908) 

-S. 11—Execution allowed to 

proceed—Decree not objected to 
as time barred—Judgment-debt¬ 
or cannot raise bar of limitation 
at any subsequent period 488a 

-S. 11—Decree, in a suit on a 

mortgage by widow of mortgagor 
declaring plaintiff’s right to 
recover possession and further 
declaring devolution of right 
on her death—No period for 
payment of mortgage money 
fixed—Decree is purely decla¬ 
ratory — Subsequent suit for 
redemption is not barred 457a. 

-S. 11—Minor—Previous suit 

through next friend—Gross neg¬ 
ligence by the next friend must 
be proved to overcome the bar of 
res judicata—His not going into 
witness-box does not establish 
gross negligence __ 354 

-“Might and “ought” — Suit on 

title against defendant decreed 
—Plaintiff taking possession un¬ 
der decree but dispossessed 4 by 
defendant — Plaintiff suing 
again for possession — Defen¬ 
dant's plea of thekadari rights 
of possession is barred by S. 11 341a. 

--S. 11—Might and ought— 

— Prior suit for possession on 
basis of gift decreed—Subse¬ 
quent suit questioning donor’s 
light to make gift is barred 234 

- S. 11—Decision of a revenue 

Court as to status of a tenant is 


Civil P. C 

not res judicata in a subsequent 
civil suit 183c 

S. 11—Suits for pre-emption 
by A and B—A’s suit dismissed 
by drawing lots, A and B having 
equal rights—Subsequently B’s 
suit dismissed, sale being not 
liable to pre-emption — B can 
succeed in appeal without ap¬ 
pealing against dismissal of suit 
against A 106a 

-S. 11 — Previous suit for pos¬ 
session based on inheritance and 
partly on agreement—Question 
of title finally decided —Subse¬ 
quent suit independent of decree 
in previous suit and based on 
inheritance is barred 60 

-S. 11—Rent suit—Previous 

suit allowing a certain rate of 
rent for previous years is not a 
bar to a subsequent suit for rent 
for subsequent years at a differ¬ 
ent rate 32 

-S. 11 — Suit for mortgage debt 

against father and sons—Mort- 
gigee’s pleader making state¬ 
ment that sons should be dis¬ 
charged— Simple money decree 
passed — Statement neither op¬ 
erates as res judicata nor as 
estoppel in subsequent decla¬ 
ratory suit by sons that the pro¬ 
perty is not liable to execution 
and sale in the decree against 
father 15a 

-S. 42—Execution of decree— 

Transferee Court has power of 
attachment under O. 21, R. 48 
( 1 ) 112 

-S. 47—Decree, in a suit on a 

mortgage by widow of mort¬ 
gagor, declaring plaintiff’s right 
to recover possession and further 
declaring devolution of right on 
her death—No period for pay¬ 
ment of mortgage-money fixed— 
Decree is purely declaratory— 
Subsequent, suit for redemption 
is not barred 457a 

- S. 47 —Decree against judg¬ 
ment-debtor in bis individual 
capacity-Attachment ol’ pro¬ 

perty in his possession — Judg¬ 
ment-debtor objecting on the 
ground that the property is an 
endowed one and he is in pos¬ 
session as manager —Objection 
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Civil P. C 

lies under S. 47, not under O. 2L 
B. 58 120 

-S. 60 (l) (k)—Compulsory de¬ 
posit is deposit so long as it is 
in fund—Once it is paid to the 
person entitled it ceases to be 
exempt from attachment . 22 

-S. 65—Gift before confirma- 

261a 


tion of sale is valid 
—S. 99 — Suit for 


of 


468 


95 5 


arrears 

revenue under S. 108 (16), Oudh 
Bent Act—Question of defen¬ 
dant’s liability therefor inquired 
into— Plaintiff not prejudiced 
—Enquiry is proper 
—S. 100—Negligence is ques¬ 
tion of fact 478 (l)a 

S. 100— Finding of fact is 
binding only when arrived at 
after due consideration of all 
evidence 

S. 100— Finding of fact — 
Second appeal cannot be enter¬ 
tained even on erroneous find¬ 
ings of fact 

—S. 100—Question of fact— 
Even erroneous decision on facts 
will not be interfered with 
-S . 100—Question of law — 
Whether a tenant is entitled to 
occupancy land appurtenant to 
his house is not a pure question 
of law 

—S. 110—A Full Bench ruling 
of a High Court specific on the 
point—View obviously correct— 
Point is not substantial point of 
law 

S. 115—Subordinate Court- 


89a 


66a 


37c 


43 


Decision of single Judge of Chief 
Court acting under S. 10, Oudh 
Courts Act (4 of 1925) — Bevi- 
sion does not lie 

S. 115—An appellate order by 


Civil P. C. 

-S. 151—Appellate Court can 

reverse lower Court’s decision 
on point not appealed against 455a 

-S. 151—Applicant prejudiced 

by hasty proceedings in trial 


59 


a civil Court confirming refusal 
to lodge a complaint by its sub¬ 
ordinate Courts is not open to 
revision by High Court under 
S. 4.19, Criminal P. C. as the 
order is not of a Criminal Court. 
*t is also not revisablo under 
S. 115 if conditions of S. 115 
are not fulfilled 

S. 149—Delay of one day 
may be excused — Befusal to 
take the deficit Court*fee for 
delay by one day is an abuse of 
the powers of the Court 


14 


* 


Court—District Judge refusing 
relief—High Court should inter¬ 
fere 

O. 1, Rr. 1, 4 and 10 (2) 


276 


Suit for money—Person entitled 
to such money in the alterna¬ 
tive joined as defendant to the 
suit at institution but subse¬ 
quently made a plaintiff 
Joinder as plaintiff is proper 484a 
—O. 2, B. 2—‘ Suit ' meaning 
—Proceedings for partition in 
revenue Court cannot be 
strucd as a suit for the 
poses of B 2, O. 2 

O. 2. B. 2—Suit on a cause 


con- 
pur 


498a 


of action subsequently arising is 
not barred 
—O. 2. B. 2- 


4985 


Suit for mere 
declaration that property is un- 
attachable—Subsequent suit to 
recover damages for wrongful 
attachment is not barred in 
view of Specific Belief Act, 
S. 42 

—O. 6, B. 17—Suit for posses¬ 
sion of certain plots and injunc¬ 
tion in respect of other plots 
Amendment of the plaint pray¬ 
ing for possession of the latter 
should be allowed 

-O. 6, B, 17—Just amendments 

of plaints are allowed — Claim 
for arrears can be amended to 
one under Oudh Bent Act 
S. 127 

O. 9, Br. 8 and 9 


48 


513 


Br. 8 


505(l)a 
and 


9 do not apply to 
after preliminary 
before final decree 
—O. 9, B. 9—Suit 


proceedings 
decree and 

dismissed— 
Absence of pleader and of plain¬ 
tiff’s agent is no excuso to re¬ 
vive it 

—O. 9, B. 13—Ex-parte decree 

Guardian ad 


49 


211 


No 


con- 


against minor 
litem not appearing 
sent of guardian to her appoint¬ 
ment obtained—-There is suffi¬ 
cient cause for guardian not to 
appear 1735 

—O. 20, B. 11 — Small cause 


5075 


suit—Instalment decree passed 
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Civil P C. 

on condition of the defendant 
executing the mortgage of a 
zemindari shave in a certain 
village within a certain time is 
valid 

O. 21, R. 2—Application for 
certification is not covered by 
Art. 181, Limitation Act 
“O. 21, R. 2(1)—There is no 
limitation for certifying pay¬ 
ment by decree-holder 

O. 21, R. 16—Mortgage fore¬ 
closed—No notice to pre-emp- 
tor—Pre-cmptor obtaining de¬ 
cree declaring his right of pre¬ 
emption is a transferee 

O. 21, R 48—Execution of 
decree—Transferee Court has 
power of attachment under 
O. 21, R. 48 (1) 

' O. 21, R. 58—Decree against 
judgment-debtor iu his indivi¬ 
dual capacity—Attachment of 
property in his possession — 
J udgment-debtor objecting on 
the ground that the property is 
an endowed one and lie is in 
possession as manager—Objec¬ 
tion lies under S. 47 and not 
under O. 21, R. 58, Civil P. C. 
O. 21, R. 63—Proof of mere 


execution of document of title 
is not sufficient to support a 
suit under this rule 
—O. 21, R. 92—Order eofirm- 
ing sale is not appealable 

O. 21, R 92—Judgment- 


debtor dying before confirmation 
of sale—Notice to his represen¬ 
tatives before confirmation is 
not necessary 

—O. 21, R 96—Order under 
R. 9G passed—Court cannot 
thereafter stop issuing warrant 
lor delivery. 

—O. 22—“ Right to sue ” and 
cause of action ” arc synony 


236 


7a 


lb 


358 


112 


120 


440 

23a. 


235 


301 


mous terms 
O. 22, Rr. 4 


156c 


a 


nd 11—Death 


of respondent ponding appeal 
Decree passed in ignorance 
Appellate Court can decide ques- 
t ion as to maintainability of 
application for substitution hav¬ 
ing regard to Limitation Act, 
S. 5 

O. 22, R. 4 —Bona lido appli" 


221 


cat ion made within prescribed 




Civil P. C. 

time—Applicant may give par¬ 
ticulars as to the representa¬ 
tives within a reasonable time 

afterwards 170a 

-O. 22, R. 6—“ Suit ” in 

O. 22, means proceedings ante¬ 
cedent to decree or perhaps only 
up to conclusion of the hearing 156a 

-O. 22, R. 10—Right to apply 

under this rule accrues from 
day to day and is consequently 
not barred by limitation 156<7 

O. 23, R. 1—Order of with¬ 


drawal not sufficiently explicit 
Order may be read with appli¬ 
cation for leave to withdraw 
O. 23, R. 3—Redemption suit 


360 


275 


decreed—Mortgagor must pay 
decretal amount in Court—If 
money paid by him out of Court 
is appropriated by mortgagee 
over other debts Court need 
not enquire if there was ad¬ 
justment within O. 23, R. 3 
—O. 23, R. 3—Decision based 
on agreement depending on 
contingencies beyond parties’ 
control is not adjustment 222a 

—O. 32, R. 4—Consent need 
not be express 173a 

—O. 32, R. 7—Possessory mort¬ 
gage— Part of profits to be in 
lieu of interest—Balance to be 
paid to mortgagor every year 
Mortgagor’s claim to have the 
balance can be entertained 
redemption suit 

C. 34, R. 1—Manager repre- 


m 


208 


senting family—Suit to enforce 
mortgage against manager alone 
—R. 1 is complied with 
—O. 34. R- 2—Accounting 


275 


w w 

should be restricted to the mort¬ 
gage transaction 170c 

O. 34, R. 7—Redemption suit 


decreed—Mortgagor must pay 
decretal amount in Court—If 
money paid by him out of Court 
is appropriated by mortgagee 
towards other debts, Court need 
not enquire if there was ad¬ 
justment within Civil P. C., 
O. 23, R. 3 

C. 34, Rr. 7 and 8—Applica- 


275 


tion under R. 8 is virtually for 
enforcement of preliminary 
decree 


156b 
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Civil P C. 

-O. 41. R. 


22—Cross-objection 


amounting to appeal from non- 
appealable order cannot be en¬ 


tertained 
—O. 41, 


2186 


R. 24—Appeal from 
order returning plaint for want 
of jurisdiction—Appellate Court 
cannot go into the merits of 
the case 
O. 41,R. 


21 8a 


25—Issue wrongly 
remitted for trial— Order can be 
challenged in appeal from ap¬ 


pellate decree 
—O. 41, R. 31 


499c 


131 


216 


* 


-Rules must be 
strictly followed—Mere state¬ 
ment of conclusion after hearing 
evidence is not a sufficient judg¬ 
ment 95a. 

-O. 47, R. 2—Review admit¬ 
ted on one ground cannot be 
allowed to be argued on another 
especially when the Judge hear¬ 
ing review has no authority to 
admit the review application 
on the other ground 

-Sch. 3, para. 11—Direction to 

pay surplus sale proceeds to 
another decree-holder is not 
issuing process ” within 
para. 11 

Companies Act (7 of 1913) 

-Ss. 109 and 120 — Mortgage 

registered within 21 days has 
priority over a prior mortgage 
registered subsequently under 
an order of execution by High 
Court 

-S. 109—Charge by operation 

of law—S. 109 applies to a 
mortgage or charge created by 
the Company by contract and 
not to a charge by operation of 
law 

Compromise 

-When there is a doubt 

whether a certain property 
forms part of the alleged com¬ 
promise or not, restoring the 
parties to their previous posi¬ 
tion is the best course 

-Compromise between plain¬ 
tiff and non-contesting defen¬ 
dants is not binding on contes¬ 
ting defendants 

Contract Act (9 of 1872) 

-S. 16—Inheritance of a de¬ 
ceased uncle devolving on an 


300 


55c 


518 


442 ? 


Contract Act 

ignorant, illiterate and a poor 
young man—Execution of a sale- 
deed in favour of persons volun¬ 
teering help to recover inherit¬ 
ance for him, which was an un¬ 
conscionable bargain — Undue 
influence and position to domi¬ 
nate the will are presumed 
Burden of proving non-exercise 
is on vendee 

-S. 20—Suit for possession of 

lands compromised—Defendant 
abandoning plea of title thereto 
and agreeing to hold them as 
lessee—Essence of compromise 
is recognition of antecedent title 
of plaintiff to land—Actual exis¬ 
tence of title not being a fact 
essential to agreement, mistake 
in respect thereof cannot make 
the agreement void 

•S. 25 (l)—Parents of Maho* 


92a. 


198 


medan lady are ‘ parties standing 
in near relation ’ to her husband 
— Grant of maintenance to them 
by her husband is valid 

S. 39—Widow getting life 


146 


^ — — ■ * — v 

estate by compromise on condi¬ 
tion of abstaining from adoption 
—Widow subsequently adopting 
,—She loses all advantages under 
the compromise 265c 

Ss. 39 and 54—Mortgage for 


a fixed period in consideration of 
mortgagee paying regalarly in¬ 
stalment decree existing against 
the mortgagor—Mortgagee mak¬ 
ing default in payment—Mort¬ 
gagor is entitled to redeem 
before the expiry of the fixed 
period 

•S. 65 — Mortgage of joint 


12 


■ — — - - " 

family property by karta with¬ 
out necessity is void from its 
inception—Mortgagor is bound 
to repay loan as soon as it is 
discovered to be void 

S. 65—Alienation by Karta 


177a 


without necessity—Voidability 
is presumed to be known to the 
parties—Mortgagee alleging that 
he discovered it to be void later 
on must rebut the presumption 1776 

-S. 65 — Court cannot decide 

that an agreement is void and 
then treat the decision as giving 
fresh cause of action under S. 65 



12 


Contract Act 

and grant relief under that sec¬ 
tion in the same suit 
; S 65 Money spent to recover 
inheritance by vendee of heir 
must he refunded when sale deed 
is set aside on ground of undue 
influence 


receiving profits 
liable for interest 


rowing for business of principal 
and business benefited thereby'— 
Principal is bound to pay the 
debt 

Co-sharer 

‘Lam bard ir can be charged 
with interest on arrears of 
profits when it is established 
that he had been negligent in his 
fiduciary position towards his 
co-sharers: 478(l)a. 

Mortgage with possession by 
a co-sharer without hindrance 
by the otliei—Ejectment of 
mortgagee by the other is illegal 
—His remedy lies in a suit for 
partition 467 

: -One redeeming mortgaged pro¬ 

perty and holding it — His pos¬ 
session is not adverse to other • 

co-sharer mortgagors 3476 

-Mere mutation of property in 

his name does not make one co¬ 
sharer’s possession adverse to 
other co-sharers 347c 

-Permanent lease created by 

some c6-sharers without the 
permission of others is void 39 

-Adverse possession — Mere 

non-occupation is not sufficient 
—There must bo open assertion 
of hostile title by one against 
the other 6 a 

-Suit for possession by one co¬ 
sharer against another defendant 
pleading adverse possession in.ust 
prove adverse possession for 12 
years—Art. 144, Limitation Act, 
applies 6 d 

Criminal Procedure Code (5 
of 1898) 

-S. 106—“Assault or other 

offences” include offence under 
Penal Code, S. 323 101 

-S. 110—Order undor, need 

not give the nature of case 
against person proceeded against 


Mentioning sub-section is 
enough—Irregularities in pro¬ 
cedure are curable under S. 537 306 

-S. 133—Enquiry under S. 133 

should be like that in a summons 
case 26 

-S. 145—Recording of evidence 

on the question of likelihood of 
a breach of peace sufficient to 
satisfy a superior Court is not 
necessary 359 

-S. 145—The fact that parties 

are members of joint Hindu 
family does not take away 
Magistrate’s jurisdiction 316(1) 

--S. 162 — Statements taken 

under S. 162 but recorded in 
diary can be used for contradic¬ 
tion 321c 

-S. 172 (2)—Police diary—En¬ 
tries in, can be used only as 
foundation for question to be 
asked to witnesses—They should 
be used very cautiously 64 

-Ss. 195 and 476—Proceedings 

in respect of offence under 
S. 409, I. P. G. cannot be started 
under S. 476 210 

-S. 195 (1) (a) and 195 (l) (b) 

and (c)—Distinction between — 
Under latter, officer of Court 
acts quasi-judicially — Under 
former, he does nob 3266 

-S. 203—Dismissal under— 

Further enquiry under S. 436 — 
Notice to accused is nob neces¬ 
sary 264 

-Ss. 225 and 537—Three dis¬ 
tinct offences included in one 
head of charge—Accused nob 
misled or prejudiced — Defect in 
the charge-sheet is cured by 
S. 537 235 

—S. 235—Joinder of charges 
under S. 121-A, 120-B, I P. C , 
is not illegal where the offences 
are committed in one transaction 

369(2)6 

—S. 237—Appellate Court can 
alter conviction under S. 353, 

I. P. C., to one under S. 189, 

I. P. C. 296a 

—S. 237—Charge under S. 395— 
Circumstances justifying charge 
undor Ss. 457, 395 or 392—Con¬ 
viction under S. 457 is maintain¬ 
able 1966 


Subject Index, 1927 Oudh 

Criminal P. C 

177c 


S. 73 — 


926 

Defendant wrongfully 
of plaintiff is 
as damages 1586 


44 
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Criminal P. C. 

-S. 250— Section applies to . 

warrant- as well as summons 
cases—Magistrate ordering com¬ 
pensation should have jurisdic¬ 
tion to try caffence 175 

-S. 259 — Prosecution for noir 

coinpouadable offence Dis¬ 

missal for want of prosecution is 
improper 352 (1) 

-Ss. 260 and 364—Summary 

trial—Object is to make proce¬ 
dure easier than in ordinary 
trials 42 

-Ss. 297 and 293 —Duties of 

Judge while summing up consi¬ 
dered— Ss. 297 and 298 should 
be read with judicial decisions 
on the point 259 

-S. 364 (4)—Summary trial— 

Object is to make procedure 
easier than in ordinary trial 42 

-S. 367—Accused convicted of 

offence punishable with death—• 
Murder committed for escaping 
from custody—That is no suffi¬ 
cient reason to inflict lesser sen¬ 
tence 352 (2) 

-S. 420—Practice of not allow¬ 
ing appellants from jail to argue 
in person is in their interest 369 (2 )a 

* -S. 420— Appeal from jail— 

Counsel appointed by Govern¬ 
ment for accused—Accused re¬ 
fusing to instruct — Counsel 
should still argue the ca3e on his 
behalf 312 

-S. 436—Dismissal under S. 203 

—Further enquiry— Notice to 
accused is not necessary 264 

-S. 439 — Acquittal—High Court 

would not interfere unless there 
are glaring defects 345 

* -S. 439— Private individuals 

cannot apply for enhancement of 
sentence 3216 

-S. 4‘ 9—Omission to presume 

that evidence which could be 
produced but is not produced 
would go against the party 
withholding it is no ground for 
revision 318 (l) 

-8. 439—Severe sentence passed 

for non-judicial reason — Sen¬ 
tence would be reduced 296 d 

-S. 439—Revising Court will 

examine findings of fact only in 
exceptional cases 1326 


Criminal P. C. 

*-Ss. 439 and 476—Revision— 

An appellate order by a civil 
Court confirming refusal to lodge 
a complaint by its subordinate 
Court is not open to revision by 
High Court under S. 439, Cri¬ 
minal P. C., as the order is not 
of a criminal Court—It is also 
not revisable under S. 115 if 
conditions of S. 115 are not ful¬ 
filled . 14 

-S. 476 (amended) — Finding 

can be recorded only in cases 
coming under S. 195 (1) (b) 
and (c) 326a 

-S. 476—Irregularity in pro¬ 
ceedings under S. 476 are not 
condoned under the law as 
amended 326c - 

-S. 476 — Proceedings in respect 

of offence under Penal Code 
S. 401 cannot be started under 
S. 476 2IO 

-S. 476—-Complaint by a Court 

under Ss. 183 and 185, I. P. C., 
is ultra vires 51 

-S. 476 An appellate order by 

a civil Court confirming refusal 
to lodge a complaint by its sub¬ 
ordinate Court is not revisable 
under S. 439 nor under S. 115 
of the Civil P. C. if conditions 
thereof are not fulfilled 14 

* -S. 526—Police officer speaking 

to Court during trial—Transfer 
was refused 294 (l} 

-S. 526 — Trying Magistrate 

cited as defence witness to jus¬ 
tify application for transfer— 
Application is frivolous 31 

-S. 537— Committing Magis¬ 
trate conducting identification 
proceedings and giving evidence 
before himself thereof—Trial is 
not vitiated 369 (2)c 

-S. 537 (amended) and S. 476 

—Irregularities in proceedings 
taken under S. 476 are not con¬ 
doned under the law as it stands 
after amendment 32Gc 

* -S. 556—Committing Magis¬ 

trate conducting identification 
proceedings and giving evidence 
before himself of those proceed¬ 
ings—Trial is not vitiated 369 (2)c 

-S. 556 — Trying Magistrate 

can be examined as a witness 296c 
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Criminal P. C. 

-S. 556 — Trying Magistrate 

cited as defence witness to 
justify application for transfer— 
Application is frivolous 31 

Criminal Trial 

-Identification proceedings— 

Procedure discussed 369 (2)/ 

*-Identifier not recognizing ac¬ 

cused while in Court—His evi¬ 
dence of identification is weake¬ 
ned but is not admissible 369(2){/ 

- -Sentence—Robbery for collect¬ 


ing funds to conduct revolu¬ 
tionary propaganda cannot be 
excused 369 

—Prosecution witnesses must be 
examined in accused's presence 

-Sentence—High position and 

service to Government in the 
past are not circumstances de¬ 
serving reduction of sentence— 
But loss of reputation and old 
age should be considered 
-Identification — Evidence of 


(2 )j 


353 


319 


identification is not by itself an 
unsafe basis for a conviction 196<i 
—Sentence—Maximum punish¬ 
ment is called for when an 


offence, but for chance, would 
have been a more serious one 151c 
Sentence—Religious feelings 


706 


of accused injured Comparative 
leniency in sentencing should be 
shown but he should be pun¬ 
ished adequately 

Crown Grants Act (15 of 
1895) 

-Original endowment by wakf 

made by former ruler maintained 
by Government but certain con¬ 
ditions about resumption im¬ 
posed— Property does not cease 
to bo wakf property 113c 

S. 3—Terms of sanad granted 


to a taluqdar modified by S. 22, 

Act 1 of 1869, are not revised 278A 

Custom 

- See also WAJID-UL-AKZ. 

-Hindu family converted to 

Islam—Widows of the family 
allowed to alienate family pro¬ 
perty—Powers of alienation are 
co-extensive with those of Hindu 


D 


wid ows 

Hindu family converted to 


442 d 


Islam—Childless widows succeed 
to their husbands’ estate Re¬ 
version opens on widow’s death 442c 


Construction—Precedents can¬ 
not be applied—Decree in a suit 
on mortgage by widow of mort¬ 
gagor, declaring plairltiff’s right 
to recover possession and further 
declaring devolution of right on 
her death—No period for J3ay- 
menfc of mortgage money fixed— 
Decree is purely declaratory—• 
Subsequent suit for redemption 
is not barred either by Civil 
P. C., S. 11, or S. 47 457a 


—Construction—Resort may be 
had to contemporaneous usage in 
interpreting ambiguities in anci¬ 


ent instruments 
—Construction 


442c 


Decisions on 


interpretation of wholly different 
documents between different 
parties executed in different cir¬ 
cumstances are of little use as 
guide in interpreting a document 4366 
—Construction—Deed of settle¬ 


ment—Deed should be construed 
as a whole 
—Construction — 


328a 


Deed called 


sale deed”—Courts are not pre¬ 
cluded from ascertaining its true 
nature 204a 

Divorce Act (4 of 1869) 

—— S. 16—“During that period” 


means period from the date of 
decree nisi to the date of decree 


absolute 


310a 


— S. 16—Merely because the in- 

tervenor is a near relation of 
respondent is no ground for dis¬ 
entitling him to intervene 3106 

— S. 16—Witness in divorce 


case is not precluded from show¬ 
ing cause against decree absolute 


310c 


S. 16—“Not being brought 


before the Court”—Meaning ex¬ 
plained 310d 

S. 34—Damages claimed by 


husband in a divorco petition 
Demeanour of husband, happi¬ 
ness in life and position of the 
wife’s partner in adultery are to 
he considered 

E 

Easements Act (5 of 1882) 

-S. 56—Right to build a kach- 

cha house on parti land granted 
by zemindar is a more license 


34 


314 
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Easements Act 

-S. 59—Transferee has no 

higher rights of revocation than 
transferrer 2065 

-S. 60 (b)—Katoha thatched 

house can be one of permanent 
character 206c 

Evidence 

-Fact of trial of other persons 

for same offence is<irrelevant 369 (2 )i 
Evidence Act (1 of 1872) 

-S. 10—Provisions are wider 

than English law—Scope is very 
wide 369 (2 )d 

-Ss. 10 and 30—Confession of 

co-accused is admissible against 
other accused 369 (2)7& 

*-S. 24—Confession duly recor¬ 

ded after taking all precautions 
—Retractions without sufficient 
explanation as to how the ac¬ 
cused came to make the confes¬ 
sion, does not make it inadmis¬ 
sible 17 

-S. 30—Confession of co-ac¬ 
cused is admissible against 
other accused 369 (2 )h 

-S. 32 (5)—Section should be 

liberally construed— Statements 
by deceased members of a 
family regarding family history 
and seniority of members are 
admissible 2787 

-S. 35—Report by Kanungo 

under S. 202, Criminal P. C., is 
admissible 323 

-S. 35—Prescription register 

in Government dispensary is ad¬ 
missible though handwriting is 
not proved SlOe 

-S. 35—Remarks by Settle¬ 
ment Officer about a village 
while inspecting it are admis¬ 
sible 74 d 

-S. 50—Evidence of opinion 

as to proof of marriage—Evi¬ 
dence not satisfying one Court 
cannot be said to be insufficient 
to prove a similar fact before 
another Court 1405 

-S. 74—Village papers are pri- 

ma facie proof of what they re¬ 
cord 411 (l) 

S. 90—Presumption — Where 
all the executants are dead, the 
scribe is dead, the persons who 
purport to have been the attest¬ 
ing witnesses are dead, the re¬ 
gistrar before whom the deed 


Evidence Act 

was registered is also dead 
there is a strong case for apply¬ 
ing the presumption under S. 90 

5105 

-S. 92 —Alleged gift in writing 

— Evidence of conduct of the 
parties can be admitted to show 
real nature of the transaction 278/ 

-S. 101—No rule is fixed—It 

depends on nature of pleadings 
in a case 499a 

-S. 101 — Thekadar suing joint 

thekadar for accounts and seek¬ 
ing to make him liable also 
for profits which he omitted 
to collect through negligence— 
Burden of proving negligence 
lies on plaintiff 90 

--S. 101—Appeal—Burden is 

on appellant to prove that deci¬ 
sion is wrong—Proof of equal 
probabilities on both sides is 
not sufficient G65 

-S. 114—Omission to presume 

that evidence that could be pro¬ 
duced but is not produced, 
would go against the party 
withholding it, is no ground for 
revision 318 (l) 

-S. 115 See also ACQUIESCENCE 

-S. 115—Award ultra vires— 

Signature thereon does not estop 
party signing from disputing the 
claim of the opponent 4485 

-S. 115 — Acquiescence must 

amount to fraud 1355 

-S. 115—A party to a contract 

for a sale inducing a belief in a 
subsequent purchaser of a pro¬ 
perty that he has no right over 
the property—The right under 
the contract cannot subsequently 
be enforced 104 

-S. 115 — A plaintiff can succeed 

on plea of estoppel as well as a 
defendant 97c 

-S. 115—Rule of estoppel by 

acquiescence applies in pre¬ 
emption cases in Oudh 86a 

-3. 115—Acquiescence — Ac¬ 
quiescence to be successfully 
.. pleaded must amount to fraud 60c 

-S. 115 — Suit for mortgage 

debts against father and sons— 
Mortgagee’s pleader stating that 
sons should be discharged — 
Simple money decree passed— 
Statement does not operate as 
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Evidence Act 

estoppel in subsequent suits by 
sons that the property is not 
liable to execution and sale in a 
decree against the father 15a 

-S. 133—Conviction on uncor¬ 
roborated testimony of accom¬ 
plice is rarely justifiable though 
not illegal 369 (2 )c 

Execution 

-Party cannot impugn vali¬ 
dity of decree or jurisdiction of 
Court passing it 

F 

Family arrangement 

-On death of widow all mem¬ 
bers of last male holder’s family 
agreeing to their names being 
recorded in revenue records irres¬ 
pective of different degrees of 
relationship — Family arrange¬ 
ment is complete. 

All members need not join for 


33 


97a 


arrangement to be valid and 
binding on partnership 

Grant 

-Grant proved to be for genera¬ 
tion after generation—Nothing 
contrary—Grant confers abso¬ 
lute estate 

Guardians and Wards Act (8 
of 1890) 

- 7 and 39—Failure to obtain 

an order under S. 39 is no bar 
to the appointment of a new 
guardian 

—— S. 13 • 


976 


746 


516 


- Minor need not be 
shown to possess property nor 
need the proposed guardian 
establish minor’s claim to the 


68 


property in dispute 

H 

Hindu Law 

-Adoption —T w i ce- bo i n classes 

— Married hoy cannot be ad¬ 
opted 265a 

-Alienation by widow for her 

spiritual benefit is not for legal 
necessity 231a 

Alienation by widow—Pilgri¬ 


mage to Dwarka or Jagannath 
Expenses arc not legal necessity 2314> 

— Alienation by widow — Suit 

by reversion er for declaration 
time*barred—lie cannot attack 
mortgage by alienee 217 

— Alienation by manager — 
Icilgage of joint family pro- 


A 


Hindu Law 

perty by kart a without necessity 
is void from its inception—Mort¬ 
gagor is bound to repay loan as 
soon as it is discovered to be 
void 177a 

Alienation by karta without 
necessity — Voidability is pre¬ 
sumed to be known to the parties 
—Mortgagee alleging that he 
discovered it to be void must 
rebut the presumption later on 1776 

-Alienation — Separation of 

three brothers — Alienation by 
sons of two with the son of the 
third is not authorized without 
legal necessity 1496 

-Alienation by widow for pro¬ 
viding reasonable dowry for her 
daughter is valid 110 

-Alienation by co-parcenei— 

Gift of ancestral property to 
daughter’s son is invalid 25 

-Debts — Rate of interest— 

Manager has power to borrow at 
a reasonable rate of interest 5216 

-Debts — Liability of father 

as karta to make restitution 
under Contract Act, S. 65—Son 
is bound to discharge that liabi¬ 
lity as any other debt 177c? 

-Debt—Pious obligation of sons 

does not extend to paying time- 
barred debts 626 

-Debts — Suit for mortgage 

debts against father and sons— 
Mortgagee’s pleader making 
statements that sons should be 
discharged — Simply money 
decree passed—Statement neither 
operates as res judicata nor as 
estoppel in subsequent declara¬ 
tory suits by sons that the pro¬ 
perty is not liable to execution 
and salo in a decree against the 
father 15a 

——Debts contracted by father for 
legal necessity—No partition— 

No proof as to the debt being 
immoral or illegal—Whole joint 
family property can be sold in 
execution of a decree for that 
debt 156 

Family custom—Hindu family 
converted to Islam frequently 
retains Hindu customs relating 
to marriage and inheritance— 
Mahomedan Law 442a 
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Hindu Law 

-Gift—Gift of talukdari pro¬ 
perty by Hindu talukdar in Oudh 
—Provisions of Oudh Estates 
Act apply and not the personal 
law ( obiter ) 

-Gift by father to his minor 

son—Donor as donee’s guardian 
getting donee’s name mutated— 
There is acceptance of gift 

-Gift—Real gift by father to 

his minor son to enable Court of 
Wards to take charge of the pro¬ 
perties—He cannot subsequently 
contend that the gift was not 
real 

-Joint family 

manager can 
either on the 
sity or of benefit 

^-Joint family — Superstruc¬ 

tures built by co-parcener on 
joint family land at his expense 
arp presumed to bo his 

-Joint family — Separation — 

Definite and unambiguous in¬ 
tention to separate by one 
member is sufficient to effect 
separation 

-Joint family—Debts by father 

and decree on these debts—Sub¬ 
sequent suit for partition will 
not save property from execution 
unless debts were immoral 

-Joint family — One brother 

separating from other two — 
Separation of the other two 
inter so can bo presumed but not 
that of the separated brother 
and his sons 149a 

-Manager—Foreclosure decree 

against manager on the basis of 
mortgage for legal necessity is 
binding on the other members 
also, even if they are his younger 
brothers 27a 

-Manager—Property proved to 

bo family property—-Mortgage 
by manager — Description in 
mortgage deed that manager 
executed the deed as owner does 
not affect actual character of 
the deed 27c 

-Minor—Guardian cannot re¬ 
vive time-barred debt due from 
minor’s father 52a 

-Partition — Suit for declara¬ 
tion of title to half-share of 
specific property — Separation 
1927 Indexes (Oudh)—3 


admitted to have taken place 
long before institution of suit— 
Plaintiff must prove the time of 
partition and that suit was 
brought within twelve 'years 
from such partition 4996 

—Partition—Mitakshara law— 
Partition can be effected even if 
some members are minors — 
Separation of shares -by metes 
and bounds is not necessary— 
Members continuing joint after 
partition hold as tonarffcs-in- 
common 489a 

—Partition—Mitakshara school 
—One co-parcener alone separa¬ 
ting from others—Presumption 
as to jointness ceases to exist— 
Reunion or continuation of co¬ 
parcenary must be proved— 
Minor co-parcener cannot enter 
into such a reunion 4896 

-Partition—Mitakshara school 

—Reunion need not be express 489c 

-Partition between A’s son and 

A’s only grandson by another 
son after A’s death—A’s widow 
gets an equal share 233 

—Partition— Mother — Mainton- 
nance granted to mother on se¬ 
paration between brothers—Suit 
by mother for her share is not 
maintainable 136 

-Reversioner consenting to alien¬ 
ations made by limited heir— 
Transaction should bo presumed 
to be proper . 442(7 

-Succession—Collateral of hus¬ 
band is collateral of his wife 3396 

-Succession — Mitakshara — 

Daughter-in-law is not entitled 
to inherit 240c 

—Widow—The action of a Hindu 
widow in declaring the decree in 
favour of the estate satisfied 
and absolving the judgment- 
debtor from further liability is 
binding upon the reversioners in 
the absence of fraud and collu¬ 
sion 520 

-Widow—Alienation by way 

of gift if mado with reversioners’ 
consent is valid—But absence of 
objection owing to failure of 
reversioners cannot be construed 
as consent 469a 

—‘—Widow—Alienation is valid 
unless set aside by reversioners— 


2786 


278c 


278c 

Transaction by 
be maintained 
ground of neces- 

521a 


335 


2656 


ISO 
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Hindu Law 

None excepting reversioners can 
challenge it — Consent may 
be implied if reversioners being 
competent abstain from object¬ 
ing 4696 


* 


—Widow—Consent to aliena¬ 
tion must ordinarily be of all 


reversioners 
—W ido w — Creating 


469c 


an endow¬ 


ment of about l/55th of the 
entire estate of her husband by 
the widow for the benefit of her, 
\\*ell as her husband’s soul 


as 


is valid 


450<z 


—Widow has power to alienate 
husband’s estate for conducing 
benefit on her husband’s soul, 
but it must be within proper 
and reasonable limits 4506 


Widow transferring family 


property for legal necessity 
Part of sale proceeds not proved 
to be applied for such necessity 
— Sale should not be set aside 442/ 

—Widow—Decree against her 
in respect of property vested in 


her is binding on the reversioner 
—Widow—Widow cannot valid¬ 
ly surrender in favour of a 


305 


secondary male heir with the 
consent of the nearest female 


heir 

Widow 


278/i 


Oudh 


talukdar’s 


widow—Powerof reliquiushment 
so as to acclerate succession — 
Analogy of Hindu law does not 
apply —Doctrine of surrender 
by a life-tenant under English 
Law does not apply 278i 

-Widow—Surrender — Widow 


getting life estate by compromise 
on condition of abstaining from 
adoption — Widow subsequently 
adopting—She loses all advanta¬ 
ges under the compromise 2G5c 

—Widow—Stridhana—Property 
gifted to widow as life estate 
—Property purchased out of 
savings from such gifted property 
becomes her stridhana 240 (j 

-Widow—Possession by widow 

not in lieu of maintenance or 
any arrangement but adversely 
in her own right—After 12 years 
she becomes absolute owner 138a 

-Will—Devised property con¬ 


veyed to another by donor after 


Hindu Law 

devise—Devisee cannot claim 
such property 240a 

I 

Income-tax Act (11 of 1922) 

-S. 2 (2)—Assessee—Meaning 

—It would be difficult from 
the definition of “assessee’’ to 
exclude the representative of 
the estate responsible for the 
payment of the income-tax, and 
a person representing an estate 
for the payment of income-tax 
would also represent it for the 
payment of refund .{Obiter) 465a 

-S. 66 (3)—It is only upon a 

refusal under S. 66 (2) that a 


High Court has jurisdiction to 
order the Commissioner to state 
a case 

Interest 

--Rate of interest in Oudh—In 

the Province of Oudh the rate of 
9 per cent, per annum is a very 
fair and reasonable commercial 
rate of interest 

J 

Jurisdiction 

-Civil Court—Suit to establish 

title—Court can award mesne 
profits 

-House in abadi 


4656 


521c 


can be parti¬ 
tioned by civil Courts 
—Civil Court—Tenants in com* 


220 


215 


mon have a right to claim parti¬ 
tion of their share in the te¬ 
nancy holding and a civil Court 
has jurisdiction to grant the 
decree praved for 1476 

L 

Lambardar 

- See ALSO Co-SHARER 

-Co-sharers can agree that no 

remuneration should be paid to 
lambardar for collection 18a 

Landlord and Tenant 
-Sale of trees by tenant Pur¬ 
chaser acquires only rights in 
the timber .505(2) 

-Tenant selling house for con¬ 
sideration and relinquishing bis 
rights—Abandonment is com¬ 
plete— Sale invalid on account 
of custom and want of registered 
deed—Transferee is a trespasser 
and can be ejected by the land¬ 


lord 

—Sub-tenant 


4826 


ejectment is 


— No notice of 
necessary where 
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Landlord and Tenant 

principal tenancy comes to an 

©nd 339a. 

-Heirs of tenant entering into 

possession after tenant’s death— 
Tenancy continues until they 
relinquish it or are ejected 327 

-Haq chaharum is recoverable 

both from vendee and vendor 316(2) 

-Grove—Interest of grove hol¬ 
der is transferable—Same rule 
applies to Oudh 2976 

-Under-proprietary rights ne¬ 
gatived by Court—Subsequent 
entries in revenue papers cannot 
create such rights 239 

-A man who sets up sir rights 

does not necessarily claim under 
proprietary rights 1836 

-Tenants in common have a 

right to claim partition of their 
share in the tenancy holding and 
a civil Court has jurisdiction to 
grant the decree prayed for 1476 

-Grove-holder is entitled to 

possession of the plot as long as 
it retains the character of a 
grove — The fact that a portion 
of the plot has become devoid of 
trees does not entitle its resump¬ 
tion by landlord in the absence 
of custom to the contrary 135a 

-Tbekadar suing joint thekadar 

tfor accounts, and seeking to 
make liable the defendant also 
for profits which he omitted to 
collect through negligence—Bur¬ 
den of proving negligence lies 
on plaintiff 

-Under proprietor—The claim 

for the status of an under-pro¬ 
prietor amounts to no more or 
less than a claim to hold tho 
village in the right of a herit¬ 
able and transferable tenure with 
a liability to pay rent to tho 
fcaluqdar of tho village: (T Vazir 
Hasan, J.) 

-Separate brother of deceased 

tenant not sharing in cultivation 
is not entitled to tenancy of de¬ 
ceased 

■-Grove—Wa j i b- ul - arz provid¬ 

ing for right of inheritance— 
Successor of grove* holder can 
mortgage grove 

-Mortgage does not amount to 

abandonment as a sale does— 


90 


71a 


G5 


46a 


Landlord and Tenant 

Mortgage invalid by custom 
Right of re-entry does not arise 466 

-Tenant residing in one mahal 

and cultivating in another can 
acquire residential rights in 
former 37a 

-Land appurtenant to tenant’s 

house—Tenant can be ejected 
•within 12 years if he occupied it, 
without landlord’s permission or 
when ejected from dwelling 

house itself 37 d 

Land Tenure 

-Land held in chakdari rights 

—Holder getting superior rights 
in the mahal—No merger takes 
place unless holder acquires 
full proprietary interests 186 

Legal Practitioner 

-Powers to compromise*— 

■Where a pleader derives his 
authority from the agent • of a 
party having no authority to 
confess a judgment tho pleader 
canno; confess a judgment 2226 

Limitation Act (9 of 1908) 

-S. 5—Death of respondent 

pending appeal—Decree passed 
in ignorance—Appellate Court 
can decide question as to tho 
maintainability of application for 
substitution having regard to 
S. 5 221 

* -S. 12 (2)—Application for 

copies made with insufficient 
stamp—Deficit made up subse¬ 
quently—Time between applica¬ 
tion and making up of -deficit is 
not excused F. B. 129 


-S. 19 — Statement, mentioning 

mortgage by mortgagees in pe- 
digree table of co-sharers and in 
wajib-ul-arz signed by mort¬ 
gagees, is sufficient acknowledg¬ 
ment of mortgage 457c 

S. 22 (2)—Person joined as 


defendant to suit at institution 
made a plaintiff subsequently— 
Sub-S. (2) applies 4846 

-Art. 10—Pre-emption suit— 

Holding possession as tenant 
prior to foreclosureunder condi¬ 
tional mortgage—Art. 10 does 
not apply—Case is governed by 
Art. 120 212 

Art. 31 — Time* runs when 

478(2; b 


runs 

open delivery becomes duo 
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Limitation Act 

Art. 65—Money due under 
further charge payable at re¬ 
demption time — Suit to recover 
within three years of the re¬ 
demption is within time 53 

-Art. 116 — Registration of 

mortgage invalid for want of 
jurisdiction in sub-registrar to 
register—Deed can be used as 
registered money bond 214 

-Arts 120 and 10—Pre-emp¬ 
tion suit—Vendee already hold¬ 
ing possession as tenant prior to 
foreclosure under conditional 
mortgage — Art. 10 does not 
apply — Case is governed by 
Art. 120 212 

-Art. 120—Declaration of title 

—Wrong entry in revenue papers 
—Time runs from the date of 
the entry 21 


M 


— Art. 127 — Suit for declara¬ 

tion of title to half-share of spe¬ 
cific property — Separation ad¬ 
mitted to have taken {dace long 
before institution of suit 
Plaintiff must prove the time 
of partition and that suit was 
brought within 12 years from 
such partition 4996 

— Art. 142— Plaintiff having 
title will be presumed to be in 
constructive possession Dis¬ 
possession within 12 years of 
suit—Plaintiff will succeed: 96 

I. C. 225, Overruled 141 

— Art. 142—Suit for possession 

—Ancillary prayer for the re¬ 
moval of the trees — Suit is gov¬ 
erned by Art. 142 89c 

—Art. 144 — Suit by co-mort- 
gagoi—Art. 144 applies and not 
Art. 148 347a 


66 


— Arts. 144 and 142—Suit for 
possession by ono co-sharer 
.gainst another co-sharer—Do- 
endant pleading adverss posses¬ 
ion must prove adverse posses- 
iiori for 12 years—Art. 144 aji- 
»lies 

— Art. 118—Mortgage of 1849 
sJo term fixed for redemption 

^uit is governed by Art. 148 4576 

—Art. 148 — Suit by co-mort- 
»agor to recover his share from 
edeeming co-mortgagor Arti- 

;le 144 applies and not Art. 148 347<x 


Limitation Act 

-Art. 181 — Application for 

certification under O. 21, R. 2, 
is not covered by Art. 181 7a 

-Art. 182—Words “the date of 

decree” in Cl. (3) mean the date 
of effectiveness of the decree— 
{obiter). 4886 

-Art. 182 (5)—Oral application 

to proper Court ^asking to issne 
warrant of attachment is a step- 
in-aid 134a 

-Art. 182 (5)—Step-in-aid— 

There is nothing in the section 
which would justify the con¬ 
clusion that an application 
which is not strictly necessary 
is an application which is not in 
accordance with law 1346 


M 

Mahomedan Law 

-Family custom—Hindu fami¬ 
ly converted to Islam frequent¬ 
ly retaius Hindu customs rela¬ 
ting to marriage and inheritance 

442a 

-Gift—Creation of life estate 

is permissible under Shia law 3286 

-Gift—Anything which is in¬ 
cluded in “Mai” can be gifted 2616 

-Iliba-bil-iwaz — Where con¬ 
sideration for transfer is release 
from dower debts, transaction is 
not salo but a gift for considera¬ 
tion 2046 

-Dower—Man of well-known 

family marrying prostitute No 
presumption as to amount of 
dower arises — Wife can obtain 
only sharai dowor where no 
amount is proved 194 

-A deed by a Mahomedan hus¬ 
band in favour of his wife 
transferring absolute proprie¬ 
tary titlo in immovable proper¬ 
ty in part payment of her de¬ 
ferred dowor is one of hiba-bii- 
iwaz and not a gift and S. 128 
does not apply 176a 

-Dower — Settlement of, is legal 

— Previous promissory note 
executed by husband not known 
to wife — Property transferred 
in lieu of dower is not liable to 
be sold in execution of decree on 
such pro-note 1766 
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Mahomed an Law 

-Hanafi Law — Wakf—Wakif 

must be in lawful possession of 
property at the time of dedica¬ 
tion—Entire property need not 
be in his possession—Wakf can 
be created in respect of property 
to be acquired — Property ac¬ 
quired under a valid contract of 
sale can be dedicated before 
actual sale 162a 

--Wakf—Property set aside for 

religious purposes and its in¬ 
come spent for those purposes— 
Wakif spending as a fact for 
those purposes—Presumption is 
that income from such proper¬ 
ties was expended' 162 d 

-Marriage—Restitution of con¬ 
jugal rights — Principles of 
justice, equity and good con¬ 
science may be applied where 
not inconsistent 1546 

--Marriage—Restitution of con¬ 
jugal rights should not be gran¬ 
ted against tbe wife in face of 
- unfounded accusation of adul¬ 
tery 154 d 

-Wakf — Property given to 

Sajjadanashin of a khanqah for 
its upkeep is wakf property 113a 

-Wakf—For creating wakf the 

word “wakf” need not necessa¬ 
rily bo used-Intention to set 

apart property for pious object is 
sufficient 1136 

-Wakf — Original endowment 

by waqf made by former ruler . 
maintained by Government but 
certain conditions about resump¬ 
tion imposed—Property does not 
cease to be waqf property 113c 

Malicious prosecution — Sec 
Tout 
Maxims 

- memo allegans turpitudinem 

sua?n est aucliendus —Real gift 
by father to his minor son to 
enable Court of Wards to take 
charge of the properties — He 
cannot subsequently contend 
that gift was sham 278c 

Mesne profits 

-Suit to establish title—Court 

can award mesne profits 220 

Mortgage 

-Construction—Where a deed 

provided “ we shall pay the 
aforesaid amount with Rs. 2 per 


Mortgage 

cent, per month as interest with¬ 
in one year, in case of default 
we shall pay the above amount 
with interest, in a lump sum, at 
the time of redeeming the sir 
land and groves, etc,” which 
have been mortgaged by means 
of a separate mortgage-deed with 
possession, and the sir lands, 
etc., will not be redeemed with¬ 
out the payment of the afore¬ 
said amount with interest— 

Held: that the deed created a 
charge on the property men¬ 
tioned 510c 

-Possessory mortgage—Part of 

profits to be in lieu of interest— 
Balance to be paid to mortgagor 
every year—Mortgagor’s claim 
to have the balance can be enter¬ 
tained in redemption suit 208 

-Construction 1706 

--Construction — Usufructuary 

mortgage—Mortgagor undertak¬ 
ing to make good any loss in 
property and on his failure 
mortgagee entitled to make good 
property through Court—Inte¬ 
rest to be realized only from 
profits—Failure of mortgagee to 
make up loss of property by 
suit—Deficiency in profits due 
to loss of property cannot be 
claimed at redemption 87 

*-Redemption — Mortgage for a 

fixed period in consideration of 
mortgagee paying regularly ins¬ 
talment decree existing against 
the mortgagor—Mortgagee mak¬ 
ing default in paying—Mortga¬ 
gor is entitled to redeem be¬ 
fore the expiry of the fixed 
period _ _ 12 

Mussulman "Wakf Validating 
Act (6 of 1913) 

-Hanafi Mussulman can create 

a wakf for his own maintenance 
during his life provided ultimate 
benefit is reserved for charitable 
purpose 1626 

o 

Oudh Courts Act (4 of 1925) 

-S. 10—Decision of single Judge 

of Chief Court acting under S. 10 
—Revision does not lie 59 

--S. 12 (2)—Case certified to be 

fit for^ appeal—Appellant is en- 
titledlto argue on all points 183a 
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Oudh Courts Act 

S. 48—Mortgage of 1849—No 
term fixed for redemption — S. 48 
does not apply to suit on the 
mortgage—Suit is governed by 
Limitation Act, Art. 148 4576 

Oudh Estates Act (1 of 1869) 

-S. 11—Taluqdar’s widow can 

exercise power of transfer like a 
tenant for life 278/ 

Ss. 16 and 17 —Hindu taluq- 
dar — Gift of taluqdari pro¬ 
perty—Provisions of Act 1 of 
1869 apply — Personal law or 
Transfer of Property Act will 
not apply ( obiter ) 2786 

S. 17—Both delivery of pos¬ 
session and registration are es¬ 
sential to validate gift 278d 

S. 22—Hindu taluqdar’s wi¬ 
dow—Power of relinquishment 
so as to accelerate succession— 
Analogy of Hindu Law will not 
apply—Doctrine of surrender by 
a tenant for life under English 
Law will not apply 278i 

S. 22—Terms of sanad granted 


to a talukdar modified by S. 22 
are not revived by Crown Grants 
Act 2786 

-S. 22—Daughter-in-law is a 

stranger 240 d 

-S. 22—Conferring a second 

life-estate by will amounts to 
exclusion of heir-at-law from 
succession 240<? 

S. 22(11)—“Ordinary law” 


Terms of primogeniture sanad 
are superseded by the Act—Suc¬ 
cession is governed by personal 
law modified by custom if any 278# 
—S. 33 — Award of British 


Indian Association made in 1876 
but not tiled in Court within six 
months is outside the scope of 
S. 33 142a 

—S. 33 — Awards of British 
Indian Association provide for 
maintenance and do not decide 
questions of title 1426 

— Schedules — Confiscation by 
Lord Cannino’s Proclamation 


Restoration of full proprietary 
rights — Mights of under-proprie¬ 
tors aro also restored 

Oudh Lind Revenue Act (17 
of 1876) 

-Ss. 16 and L7—Jamabandi and 

khatauni prepared at the last 


74<? 


Oudh Land Revenue Act 

and first settlement respectively 
—Entries in, as regards rental, 
must be presumed to be correct 
until contrary is proved 

-S. 133—Oudh Rent Act (19 

of-1868)—S. 125—Consequences 
of sale under S. 125 are widely 
different from those of a sale for 


325 


arrears of land revenue 


202a 


—S. 133—Birtdari tenure affir¬ 
med by a decree is neither an 


incumbrance, grant nor contract 2026 
S. 133 — Oudh Rent Act, 


S. 125—Sale held under S. 125 
read with S. 133, Oudh Land 
Revenue Act destroys the rights 
of judgment-debtors and of 
those who hold by virtue of 
contract, but the rights of per¬ 
sons not connected with judg¬ 
ment-debtors are not destroyed 

Oudh Laws Act (18 of 1876) 

-Relationship alone is not suffi¬ 
cient to confer a right of pre¬ 
emption under Oudh Laws Act 
Claimant must he a co-sharer 367a 
Pre-emption — Right arises 


72 


only in cases of sale or foreclo¬ 
sure of a mortgage 161a 

—S. 7 (b) — “ Transferable 

rights ” only refer to subject- 
matter of transfer and not to 
its mode 1616 

—S. 9— 


Co-sharer 


In order 
person 


is 


to determine whether a 
is a co-sharer or not, the' test 
the liability to pay Government 
revenue 

S. 9—The right of pre-emp 


514 


tion does not exist over property 
transferred by grant by Govern¬ 
ment 

— S. 9, Cl. 1—“In order of their 
relationship” — Competitors 
must be descended from common 
stock—They need not necessarily 
be heirs — Between mother’s 
brother and father’s brother's 
son of the vendor the latter 
must succeed 

Ss. 10, 11 and 13 (b)—Owner 
issuing notice under’S. 10—Pre- 
emptor making tender—Vendee 
resiling and’transaction falling 
short of sale—Pro-emptor can¬ 
not exorcise his right 

S. 10—Mortgage foreclosed 


207 


474 


438 


No notice to pre-emptors—Pre- 
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Oudh Laws Act 

emptor obtaining decree declar- 
ing his right of pre-emption is a 
transferee of the foreclosure de- 
creee by operation of law—Mort¬ 
gagee certifying satisfaction of 
his foreclosure decree by judg¬ 
ment-debtor executing a fresh 
mortgage has no effect against 
pre-emptor who can execute the 
foreclosure decree under Civil 
P. C.‘0. 21, R. 16 358 

-S. 13—Sale benami—Real 

vendee a co-sharer—Benamidar 
not a co-sharer—Suit for pre¬ 
emption lies against benamidar 509 

-S. 13—Payment of excessive 

or fancy price or vendee’s failure 
to make inquiries does not esta¬ 
blish want of good faith 361a. 

-S. 13—“Good faith”—Mean¬ 
ing explained 3616 

‘ S. 13A—Suit for pre-emption 
—Price not fixed in bad faith— 
Price paid and price offered 
being such as no reasonable man 
would offer is not sufficient to 
raise a presemption that price 
was fixed in bad faith 361c 

Ss. 13 and 14—Pre emption— 
Decretal amount without de¬ 
ducting costs must be deposited 
in Court, under the Act 69 

~Sch. 2, S. 7—Village commu¬ 
nity is necessary condition fora 
custom of pre-emption—Waste 
lands purchased for cultivation 
and inhabitation—Lands sold 
in distinct blocks to different 
persons—Neither the original 
purchaser nor purchasers from 
him form a village communitv 2276 

Oudh Rent Act (19 of 1868) 

S. 125—'Consequences of sale 
under, are widely different from 
those of a sale for arrears of 
land revenue 202a 

S. 125 Sale held under S. 

125 read with S. 133, Oudh 
Land Rovenue Act, destroys the 
rights of judgment-debtors 
and of those who hold by virtue 
of grant of contract, but the 
rights of persons not connected 
with judgment-debtors are not 
destroyed 72 

Oudh Rent Act (22 of 1886) 

—— Lambardar negligent in col¬ 
lection Share of even uncol- 


Oudh Rent Act 

lected profits can be decreed— 
Lambardar should maintain 
some accounts comprehensible 
to himself and co-sharers F.B.337 

-S. 7A—Execution sale does 

not touch .ex-proprietary rights 
—Auction purchaser is not en¬ 
titled to actual jpossession—Ex¬ 
proprietary rights extend to 
trees also 512a 

-Ss. 20 and 21—Relinquish¬ 
ment of tenancy rights can be 
made only by observing proce¬ 
dure laid down in these sections 
—Compromise recognising pro¬ 
prietary title does not amount 
to relinquishment 5126 

S. 48 (2)—Collateral heirs of 
the widow cannot be considered 
to be the heirs within S. 48 (2) 
if they did not on the date of 
the death of the deceased widow 
share in the cultivation of the 
holding 339c 

-S. 108—Suit by the ejected 

tenant to recover possession is 
cognisable by a civil Court 508 

-S. 108—Village papers are 

prima facie proof of what they 
record 441 (l) 

-S. 108—Suit for declaration 

of title by under-proprietor to 
forest—Defendant’s superior pro¬ 
prietor cutting trees and pleading 
title in himself—Suit is main¬ 
tainable in civil Court 188a 

-S. 108, Cl. (10) and 9 (c)— 

Suit for possession and damages 
—Ejectment by superior pro¬ 
prietor of under-jiroprietor by 
cutting trees on latter’s plots— 

Suit- is not cognisable by civil 
Courts 1886 

' S. 108, Cl. (10)—Suit by one 
tenant against another is not 
covered—“ Illegally ejected ” 
imply that tenant was previ¬ 
ously in possession—Payment of 
rent and its acceptance by land¬ 
lord does not show j>ossession by 
tenant—Mere impleading land¬ 
lord as defendant will not bring 
suit under Cl. (10) ^03 

S. 108, Cl. (15)—Usufructuary 
mortgage—Mortgagee obtaining 
decree and formal possession— 

His name not entered in rovenue 
records and he not getting aetual 
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Oudh Rent Act 

possession—Mortgagor can sue 
for his share of profits 

-S. 108, Cl. 15—Suit against 

lambardar for share of profits 
Lambardar failing to account for 
collections is liable to make 
good such share on basis of 
gross rental but not for interest 
on such profits 

-S. 108 (15) and (16) —Suit for 

arrears of revenue under Cl. (16) 
—Question of defendants’ liability 
therefor enquired into—Plaintiff 
not prejudiced—Enquiry is pro¬ 
per 

-S. 108, Cl. 15—Lambardar is 

liable to interest if he can be 
charged with negligence in mak¬ 
ing collections 

S. 108, Cl. (15) —Suit by a 


501 


481 


468 


332 


lambardar, as a sharer, is main- 
tainable against his co-sharers lobo. 


S. 108 (16) 


Lambardar 
though subsequently ceasing to 
be so can recover rent from 

thekedar 

8 126 (2)— Two of three 


lam bard ars were allowed to sue 

for rent _ . . 

^ ^27—Just amendments or 


517 


223 


plaint are allowed—Claim for 
arrears can be amended to one 

under S. 127 ° ° 

q 127—Person against whom 


(l)a 


action taken under S. 127 main¬ 
taining adverse possession for 
12 years—S. 127 does not apply 21'J 
—S. 127 (2)—The relief of eject¬ 
ment is a consequential relief to 
a decree for arrears of rent 505(1)5 
3 110 — Suit by zemindar for 


181 


rent— Zamindar liable to pay to 
tenant nankar or cash allowance 
the amount thereof being a little 
more than that of rent—No ex¬ 
change of rent or nankar bet¬ 
ween the parties Pent will be 
decreed as paid and not as set 

off. , 

_ 3 . 145—Decree against several 

co-sharers — Amount of whole 

decree exceeding Ps. 500 o rn /', \ 

Section does not apply 

Oudh Settled Estates Act U 

of 1900) ^ _ . .. 

_Co in 12 and 18 —Declaration 

under 8s. 10 and 13—Any will 
prior to such declaration be 


Oudh Settled Estates Act 

comes inoperative except in so 
far as it conforms with S. 18 2406 

-Ss. 10 and 18—Will executed 

prior to declaration under S. 10 
—As soon as declaration is made 
will relates to “Settled Estate” 
and S. 18 applies 1256 

S. 18—Oudh Estates Act 1 of 


1869, S 22—Daughter-in-law is 
a stranger a 240 d 

•S. 18 (1) and proviso—Proviso 


forbids intervention of a stranger 
between the death of testator 
and the - succession of heir-at- 
law—A devisee who is not a 
stranger can hold the estate 
only for life—Under S. 18 holder 
of settled estate can devise the 
whole estate but only to an heir 125a 
S. 18 (2)—Oudh Estates Act, 


S. 22—Conferring a second life 
estate by will amounts to exclu¬ 
sion of heir-at-law from succes¬ 
sion 

Oudh Sub-Settlement Act (26 
of 1866) 

-S. 2—Claims described in S. 2 

can be entertained by civil 
Courts 

S. 10 — Defendants must prove 


240e 


74c 


their formerly being proprietors, 
that lands in suit had been held 
since 13th February 1844, and 
that lands had been held as sir 183d 

P 

Part-performance 

-No deed of sale executed— 

Price paid — Full proprietary 
rights transferred — Vendor or 
persons claiming through him 
are estopped for claiming any 
right against vendee 485a 

:-Doctrine applies between ven¬ 

dor and vendee — Third person 
cannot take advantage of it 482a 

-Indian Courts must give 

effect to the doctrine—Where a 
parol contract is acted upon 
Courts must consider equities 

it though form- 
registration, etc., 
statute are not 


arising from 
alities of 
provided by 


observed 

Penal Code f45 of i860) 

-8. 34— Death caused during 

assault by unlawful assemby in 
furthorence of common object 
Who infiicted fatal injury not 


162c 
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Penal Code 

known ■*— All taking part' are 
guilty under S. 304, I. P. C. • 

-S. 38 — Injuries inflicted on 

same person by several perSond—— 
All accused not shown as jointly 
liable—Each should be convicted 
for the offence he committed 

-S. 71 — Separate sentences 

cannot be passed for offences 
under S. 323 and S. 326 I. P. C. 
in respect of the same person 
S. 114—Persons present and 


102 


313 


313 


assisting accused to commit 
murder are themselves guilty of 
murder 321a 

-S. 141 —• Question whether 

separate groups of men do or 
do not form one “assembly” is a 
question of fact 1516 

-S. 147 — Merely chasing or 


advancing to attack a person 
does not amount to use of force 


or violence 


151a 


—S. 147—14 out of 17 persons 
acquitted on a charge of unlaw¬ 
ful assembly for not being pro¬ 
perly identified — Remaining 
three are still guilty 
-S. 147 -Omission to state 


common object does not vitiate 
conviction 

—S. 147—Mohammadan rioters 
—Rioting and dacoity—Common 
object proved — Any person 
taking part in disturbance is 
guilty of riot as well as dacoity 
—Ss. 149 and 304—Death caused 
during assault by unlawful 
assembly in furtherance of 
common object—Who inflicted 
fatal injury not known — Afl 
taking part can be found guilty 
under S. : 304 

S. 186—Resistance to attach- 


85a 


856 


70a 


102 


91 


ment under time-barred warrant 
is not offence 

S. 268 Water flowing through 
natural channel - stopped causing 
destruction of crops over a large 
area belonging to several tenants 
—-Act amounts to public 
nuisance 

S. 279/337 Injury by’ rash 
and negligent aot—Accused pay¬ 
ing no heed to victim but escap¬ 
ing away—Sentence should be 
enhanced if, not already deter¬ 
rent . • . . • -441(2) 

1927 Indexes (Oudh)—4 
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Penal Code 

—-S. 302 — Violent blow with 

spear fracturing skull dhd 
killing the deceased on the kpot 
‘ —Offence is murder—If unpre¬ 
meditated, capital sentence may 
not be passed " 1 174 

-Ss. 323, 326 and 307—Sbme 

of the accused guilty under 
S. 323 and others under S. 326-^ 
Offences committed in respectof 
a single person— Separate sen¬ 
tences cannot be passed under 
Ss. 323 and 326—Each accused 
should be sentenced for the 
offence he has committed • 313 

-Ss. 395 and 147 — Mahomedan 

rioters—Rioting and dacoity^— 
Common object proved — Any 
person taking part in disturbance 
is guilty of riot as well as 
dacoity ‘ 70a 

-S. 397—Applicability-—S.- 397 

only applies to a person 1 who 
himself uses a deadly weapon or 
causes grievous hurt ! 193 

-S. 411—Property found two 

and half months after dacoity 
—Presumption is that it • is 
stolen property 277 a 

-S. 412— Receiver of stblen 

property should not be given 
same punishment as the dacoit 277 b 

-Ss. 497 and 498—Existence 

of marriage must be proved ; 1 40a 

-S. 498—Meaning of “de¬ 
tained ” explained 318 (2) 

Police Act (5 of 1861) • 

-S. 29—Deliberate violation of 

duty must be proved 257 

Practice 

-Procedure—Courts and rules 

of procedure regulating their 
conduct are intended for facili¬ 
tating justice and not for its im¬ 
pediment ' 507a 

-Witness swearing diametri¬ 
cally opposite stories—Proba¬ 
bilities evenly balanced — Appel¬ 
lant must show good reasons to 
disturb trial Court’s judgment -4856 

-New plea—A new plea on a 

question of fact should not be 
entertained in second appeal 3416 

-New ploa having the effect of 

re-opening the whole case can¬ 
not be raised in second appeal 294(2) 
—-^—‘-Precedents—Hard cases':must 

not be allowed to iha-ke bad'law' 183^ 



(.26 


Subject Index 

Practice 

Precedents—A judgment is 
authority for what it decides 
and not for what can be deduced 
from it 1386 

rNew plea—Plea not raised be- 
1 fore the trial Court and raised 
and abandoned before the lower 
appellate Court cannot be allow¬ 
ed to be raised in second appeal 
even if it is a question of law 376 

-Precedents—Decision of late 

Oudh J. C.’s Court is not bind¬ 
ing on the Chief Courts la 

Pre-emption 

- See also Local Acts 

‘Relationship alone is not 
sufficient to confer a right of 
pre-emption under a custom in 
wajib-ul-arz ■ or under Oudh 
Laws Act—Claimant must be 
co-sharer 367a 

* -Right to pre-empt a mortgage 

given by wajib-ul-arz accrues at 
the execution of mortgage and 
' if no suit is brought at that 
time, the pre-emptor cannot en¬ 
force his right when mortgage is 
foreclosed 3676 

-Suit for—Price not fixed in 

bad faith—Price paid and price 
offered being such as no reason¬ 
able man would offer Presump¬ 
tion that price was fixed in bad 
• faith does not arise 361tf 

-A purchaser has no right to 

pre-empt the sale, the contract 
for which is completed before 
his sale . 227a 

t .-Transfer in lieu of dower debt 

is not sale 204« 

-No right exists in respect of 

transfers which are not out and 
out sales, although productive 
of the same results as a sale 161c 

. -Vendee and plaintiff being 

equally entitled to pre-empt, lots 
should be drawn to decide the 
proper person 124 

—>—Rule of estoppel by acquies¬ 
cence applies in pre-emption 
cases in Oudh • 86a 

—-—Offer to pre-emptor must 
specify proposed vendee and 
price 866 

-Decretal amount without de¬ 
ducting costs must be deposited 
in Court undor Ss. 13 and 14, 

Oudh Laws Act 69 


1927 Oudh 

Pre-emption 

-A person can circumvent the 

law of- pre-emption by taking 
a transfer falling short of a sale 
but in effect a sale 40 

Promissory note 
—*—Joint family — Creditor can 
sue all members upon prp-note 
and also upon consideration 
where one executed a promis¬ 
sory note 528 

• Provident Funds Act (9 of 
1897) 

-S. 2 (4)—Compulsory deposit 

is deposit so long a-s it is in 
fund—So once it is paid to the 
person entitled, it is not exempt 
from attachment under Civil 
P. C , S. 60 (1) (k) • 22 

Provincial Insolvency Act (5 
of 1920) 

——Ss; 4 and 53—Jurisdiction of 
Conrtk to determine question 
undor S. 53 other than insol¬ 
vency Courts is impliedly barred 357 

-Ss. 41 and 43 (1)—Provisions 

of S. 43 (l) are mandatory 506 

-Ss. 53 and 4—Jurisdiction of 

Courts other than insolvency 
Court is impliedly barred 357 

Provincial Small Causes 
Courts Act (9 of 1887) 

-S. 17 — Tender is sufficient 

compliance 263 

-S. 25 — Instalment decree 

passed on condition of the defen¬ 
dant executing a mortgage of his 
zemindari share in a certain vil¬ 
lage within a certain time is 
valid - . • , 236 

* -Schi % Art. 15—Suit for re¬ 

demption of a pawn or its value 
not being lor specific perfor¬ 
mance is. not exempted under 
Art. 15 ’ 476 

R 

Railways Act (9 of 1890) 

-S 72—Risk-note B—Whole 

consignment not reaching desti¬ 
nation—Railway not giving ex¬ 
planation as to non-delivery— 
Wilful neglect should be 
presumed 355 

-S. 72—Risk-note B—Original 

oontract'cannot bo overridden— 
Condition 6 on the back of 
Risk-note B does not allow bfcsic 
alteration in contract 145 
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Railways Act 

-S. 72—Risk note 3—Wilful 

neglect can be presumed from 
failure to properly secure the 
waggons 

■S. 77—Suit for compensation 


1 G 


ft. 




for non-delivery—Possibility of 
goods being with • railway com¬ 
pany—Notice is not* necessary — 

A letter for open delivery was 
held good business notice . 478(2)a 
-Ss. 140 and 77—Notice ad¬ 
dressed to Traffic Manager, 
Oudh and Rohilkhand Railway, 
delivered at the joint office of 
1 Agent and Traffic Manager— 
Traffic Manager authorized by 
Agent to deal with claim—Ser¬ 
vice is proper under S. 140 16 

-S. 140—Notice—Whether it 

is open to the plaintiffs claiming 
compensation from the railway 
company for loss of goods con¬ 
signed to serve the notice in a 
manner for which no provision 
'•is made in S. 140: Quaere Id 

Registraton Act (16 of 1908) 

-S. 49—Registration of mort¬ 
gage invalid for want of juris¬ 
diction in sub-registrar to 
register—Deed ' can be used as 
registered money-bond 214 

Res judicata 

- See Civil P. C., S. 11. 

Restitution of conjugal rights 
Husband accusing his wife of 
adultery—Accusation unfounded 
—Facts constitute legal cruelty 154a 
Suit for—Defences founded on 


violation of marital rights 
be admitted 


mav 


154c 


(1 of 


* 


Specific Relief Act 
1877) 

S. 12(c) Agreement to exe¬ 
cute mortgage of immovable 
property in lien of consideration 
can be specifically enforced ' 
6-42 Suit for mere declara- 


55a 


tion of title by under-proprietor to 
forest Defendant superior pro¬ 
prietor cutting trees and plead¬ 
ing title in himself—Suit is 

maintainable in civil Court * 188a 


t • 


*S. 42 Suit for mere declara¬ 
tion that property is "un- 


attachable Subsequent suit to 
recover damages for wrongful 
attachment is not barred' 


48 


Tort 


•Malicious prosecution—Com¬ 
plaint dismissed without issue 
of process—Mere institution of 
criminal proceedings is sufficient 
prosecution giving the accused ,a 
of action to sue for 


cause 
damages 


471a 


•Malicious prosecution itself 
injures reputation — Special 
pecuniary loss need riot ; be ; 
proved 4 

Malicious prosecution^Crimi- 


16 


nal prosecution dismissed with¬ 
out even issue of process — 
Circumstances should be con¬ 
sidered in awarding damages 


Property Act (4 


in 

( Obiter ) 

Transfer of 
of 1882) 

-S. 6—Person setting up non¬ 
transferability — Burden is on 
him to prove any law or custom 


471c 


to that effect 

—S. 6 (d)—Gift of a grant for 
parwarish for lifetime is 
invalid 


297a 


—S. 8—Transfer of village—All 
interests of transferrer, such as 
a grove or a house in the village, 
will pass unless excepted 


436* 


S. 52 — Doctrine applies even 
to involuntary sales and it lasts 
till close of execution 


240/ 


261 c 


—S. 53—Agent receiving ad¬ 
vances for purchases on behalf of 
principal—Balance of advances 
with agent, if any, are not debt 
due to principal from agent for 
purposes of determining whether 
an endowment of his property is 
to defraud his creditors 162c 


—S. 54— Price” means money 
—Where consideration for trans¬ 
fer is release from dower debt, 
transaction is not -Sale, but a 
gift for consideration 2046 

-S. 55—Vendee undertaking to 

satisfy mortgagee—Cause of ac¬ 
tion does not arise until pay¬ 
ment becomes finally impossible 4556 

-S. 59—Signature of attesting 

witnesses affixed by another with 
their consent — Attestation is 
valid 


—S. 60—Mortgage redeemable 
after 75 years — Other terms not 
making redemption impossible — 


510a 
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Transfer of Property Act 

Redemption was not allowed be-. 

foxe the term . ; 237 

-—:S. 60—Clog—A covenant post- 

poping redemption to 200 years 

is.a clog . 224 

--S. 60 — Mortgage for ten 

years—-Mortgagor entitled to re¬ 
deem within that period by his 
own money and not by transfer 
of ^mortgaged property—Condi¬ 
tion restraining alienation is a 
• clog—Donee of right to redemp¬ 
tion can redeem within ten 
years. 199a 

-S. 68—Joint family property 

mortgaged without necessity— 
Mortgage unenforceable—Mort¬ 
gagor is personally liable for the. 
loan—Interest being by way of 
damages may not he awarded at 
contractual rate 315 

-— S. 68 — Perpetual lease of 

mortgaged property by mortga¬ 
gor renders security insufficient 
within S. 68—Suit by mortga¬ 
gee to avoid it is governed by 
Limitation Act, Art. 120 Limi¬ 
tation runs from date of lease 
or at,the latest when mortgagee 
acquires knowledge of the lease 148 
,—?—s. 72 — Usufructuary mort¬ 
gage—Mortgagor undertaking to 
make good any loss in property 
and on his failure mortgagee en- 


( 


ti-tled to make good the property 
through Court—Interest to be 
realized only from proiits—Fai¬ 
lure of mortgagee to make loss 
o( prqporty by suit—Deficiency 
in protits due to loss of property 
cannot be claimed at redemp¬ 
tion 

-S. .74—A subsequent mort¬ 
gagee has a right to enforce his 
mortgage though he has not. 
paid prior mortgagee 

S. 76 (g)—Mortgagee in pos¬ 
session not keeping proper 
accounts—Court will make every 
presumption against him—The 
. \faet .that another person was 
kpqping accounts will not free 
jnqrtgagee from his duty to keep 
t^icjn . 

:—i—S 83—Payment into Court 

is,a .valid payment 
—83— Deposit withdrawn is 

not tfOV«?red 


87 

527 


199 b 
159 
103 


Transfer of Property Act 

* S. 100—Plaintiff agreeing to 
advance money on the security 
of . moveable and. immovable 
i property of a company—Plain¬ 
tiff advancing certain money, 
and offering to perform the 
rest of the agreement—Com¬ 
pany going into liquidation 
—Plaintiff will become charge- 

. r holder to the extent of advance 

• • • 

made 55 b 

-S. 101—Merger—Intention is 

the test—If it is beneficial to 
keep both rights separate, such 
intention will be presumed 341 e 

-S. 122—Gift by father to his 

minor son—Donor as donee’s 
. guardian getting donee’s name . 
mutated—There is acceptance of 

gift 276c 

-S. 123—Gift of talukdari pro¬ 
perty by Hindu talukdar in 
Oudh—Provisions of Oudh Es¬ 
tates Act apply and not those of 
T. P. Act ( Obiter ) 278 b 

-S. 128—A Mahomedan trans¬ 
ferring absolute interest in im¬ 
movable property to wife in 
part payment of deferred dower 
— Transaction, is hiba-bil-iwaz— 

► ; S. 128 does not apply 176a 

--S. 129 — Meaning — Unless 

there is conflict between the Act 
and Hindu Law, former applies 
to Hindus 278a 

U 

( U. P. Excise Act (4 of 1910) 

-- S. 53- Omission to record rea¬ 
sons for a search without war¬ 
rant is not an illegality when 
the intention of making search 
is stated in the diary 132a 

-S. 53—Search without, war¬ 
rant — Provisions of Criminal 
P. C. about searches are not 
wholly applicable —Person found 
in possession of article prohi¬ 
bited by law cannot plead irre¬ 
gularity in search , 132c 

U. P. Land Revenue Act (3 of 
1901) • 

-S, 39 (2)—Co-tenants are not 

prohibited from obtaining a dec¬ 
ree for partition .of their hold¬ 
ing ■ 147a 

-tSL 39 (2)—Tenants of cultiva- 

£o‘ry holding can partition the 
r . holding, but' partition, will not 

4 i . !*;S ••*»»•••- 
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. P Land Revenue Act 

be recorded without the consent 
of landlord * 100 

-S. 86—Provisions are. .not .. . 

applicable to )oc£.l rat^s ' 

-S. Ill—There can be parti¬ 
tion between superior and under- 
proprietors and both can be re¬ 
corded co-sharers 186a. 

-S. Ill—'* Proprietary ” also 

includes “ under-proprietary — 
Question of title to lands under 
partition proceedings—Recorded 
under-proprietor objecting that 
he should be recorded under¬ 
proprietor in respect of addi¬ 
tional land-—Question of title 
is raised . 1866 

-S. 118—Civil Court has no , 

right to interfere with a parti¬ 
tion made by the revenue Court 526 

-S. 118—Partition by revenue 

Court—-Possession left with per¬ 
son in possession—Site allotted 
to another—Latter cannot eject 

the.former-He can only recover 

ground rent 480 

-Ss. 141, 161 and 185—Privi¬ 
leges attaching to the sale by 
Collector for land revenue do 
not attach to sale by superior 
proprietor for revenue 190 

-S. 144—Person representing 

under-proprietors is not a 1am- 
bardar ” 226 

-S. 233—Revenue Court can¬ 
not effect partition of under¬ 
proprietary plots 448a. 


226 


U. P. Local Rates Act (1 of 
1914) 

-Scope— A superior proprietor 

is entitled to the local rates from 

% 


225a 


creditors 


36 


the under-proprietor 225a 

Usurious Loans Act (10 of 
1918) 

-Court should look to local 

conditions and should look to 
the interest of both creditors 
and clebtof’tf w ’ ' « 36 

W 

Wajib-ul-arz 

-Record-of-rights not shown to 

.be improperly made or ambigu- 
i ous is most valuable evidence of 
L custom recorded in it 4426 

,-Stating that deceased’s share . 

goes to his collaterals equally— 
Devision is per capita 442k 

‘ —-Relationship alone is not suffi¬ 

cient to confer a right of pre¬ 
emption under a custom in wa- 
1 . jib-ul-arz—Claimant must be a 

co-sharer 367a 

‘ -‘-Record about relations bet¬ 

ween landlord and tenant are 
binding upon tenant 346 


--Construction — Bequest for 

dharm is void for uncertainty 213 

—-—Operation begins from testa¬ 
tor’s death 125c 

Words 

-“ Qabzadari,” meaning—The 

word M qabzadari ” may in some 
cases mean under-proprietary 
rights 1066 
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Agha Mafibmcd v. Zobra Bogam 
Akbar Singh y. Raj Bahadur 
Azam Ali v. Shamsher Ali » •* 


Babban v. Emperor 
Badri Prasad v. Jaganuath 
Badri Singh y. Bam Bahadur §tugh 
Balgobind v. Bankatesliar Rasap 
Basdjeo Upadhya v. Raj Behari Singh 
Bashir v. Emperor ‘ 

Bhairou Dei v. Ram Sewak L»1 
Bishunath Kuar v. Sheo Bahadur biugh^^ 

.^isnath Elisor v. Mt. Ram Kali .. <>67 (2/ 
Chedilal v. Deputy Commissioner, Kheri 


562 
614 
574 (1) 

540 (1) 
549 (2) 
541 
• 542 
535 (2) 
609 (2) 
623 


oO i 


Dal Chand v. Alt. Ram Piari 
•Debi Dayal v. Manao 
Din Dayal v. Ram Sewak 
Durga Prasad v. Jlumtaz Ali 
Dwarka v. Emperor 

Emperor v. Bande Ali 
Emperor v. Shankat Husain 

Faiyazunnissa, Mt. v 


559 (1> 
632 
591 (1) 
537 
588 

627 ( 2 ) 
607 (1> 


Bajrnng Bahadur 

609 (1) 

Gaiodhar Lai v. Secy., Husainabad Trust 625 
Gajodhar Singh, v. Barmha Datfc Singh 533 
Gaura, M*. v. Ram Charau 
Gaya Bux Singh v. Ilimmat Bahadur 
Gaya l*in Singh v. Madho Singh 
Ghani Ahmad v. Mehdi Bogam 
Gokul Prasad v. Goitri Prasad 
Gur Cbaran v. Emperor 

Haideryav Khan v. Itaghunath Prasad 
Haraksli Narain v. Harbliaudat Singh 
Hashman v. Lucknow Improvement Trust 616 

Imdad Husain v. Mt. Haidari Khanam 551 

Jai Narain v. Mababir Prasad 568 

Jatau Singh v. Mahadco Prasad 574 (2) 

Jawahir v. Badal 586 (3) 

Jhagoo Singh v. Deputy Commissioner of 

Partabgarh 

Kalu Ram v. Gaya Din 561 

Kamla Prasad v. I). C. Partabgarh 612 

Kamyab Khan v. Nazir Bogam 547 


539 

556 

553 

617 

595 

611 

569 

610 


Madari Singh v. Nazim Ali 540 

Mahabir v. Dwarika- ' 572 

Mahipat Singh v. Emperor ' 597 

Mahomed Sayid v. Zahir-ud-din 544 

Maula v. Irshad Husain . 581 

Mehdi Hasan v. Abdul Wahid 608 

Mendh, Mt-.'v. Lachtoan Prasad 566- 

Mir Wajid Ali v. Mahomed Ibrahim 553 

..Mohammad Ashkar Ullah v. Aid. Abul 
Bashir , 605 

Mohammad Mohsin v. Mohammad Abid 53l(2)> 
Mohammad Zafar v. Alt. Kaniz Saiyada 598(2) 
Alohan v. Emperor 555 

Mufiduunissa, Bibi v. Yusuf Beg , 585 

Nageshar Nath v. Temple of Ram Janki 590 
Nageshar Tewari v. Gudar Singh 603 

Nageshwar Sahai v. Alohan 529 

Nirbhai Singh v. llonoman Singh 627 (1). 

Parbhu v. Emperor 598 (1). 

Parsotam Dass v. Abdul Rahman , 576 

Plitraj Kuer, Mt. v. Sheoraj Singh. 545 

Raj B.aehau Singh v. Shri Thakurjeo 
Alaharaj 618 

Raj Kunwari, Alt. v. Uma Prasad '' 559 (2) 
Ram Abhilak v. Mt. Chaurasi 582 

Ram Autar Dass v. Ram Dass ■'» 604 

Ram Bharose v. Thakurdiu Punde... 579 

Rameshwar v. Mt. Sheorani ', 552 

Rameshwar Singh v. Ram Bahadur 591 (2^ 
Ram Prasad v. Gurpatri 567 

Ram Prasad v. Sant Din 613 

Ram Sukh Du bey v Ram pat Tewari 575 

Sajjad Ali Khan v. Jagmohan Das 534 

Sarju Prasad v. Nand Gopal 580> 

Sarju Singh v. Dhani Ram 560- 

Sboo Dutt v. Ganga Charan 565 

Sheopal v. Chitoria 615 

Sheo Saran v. Jitendra Nath 571 

Sheo Shankar v. Raj Jas Lai 594 

Surat Singh v. Alt. Bittan Kuer 531 (1)< 

Tirbhuwan Dat v. Someshar Dat 629 

Udairaj Singh v. Shankar Singh 570 

Umrao Khan v. Emperor 630 

Vidya Dhar v. Dhokaj - Lall 586 (l) 
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-Some acts of possession are 

not enough tq constitute adverse 
possession . 551 

Alluvion and Diluvion 

-Land formed in a river which 

is identifiable remains the pro¬ 
perty of the original owner 559(2) 

•Civil P C 

-S. 11—Issue decided though 

case would have been disposed 
• of without it—Decision is res 
judicata 625 

-S. 11—Two suits heard to- 

. gethei—Two decrees passed— 
Appeal against one decree Only 
— Other decree not • prejudicial 
'to the appellant—Appeal is not 
barred ' ' 575 

-S. 92—Trust must be for pub¬ 
lic purposes 604 

—-S. 100 — Inferences drawn 

from documentary evidence can¬ 
not be questioned 541 

-S. 110—Affirmance of lower 

Court’s decree .is affirmance of 
its decision ~ . 535(l) 

-S. 115—Suit dismissed as 

time barred—No revison lies 615 
O 6 , R. 17—Discretion will 
be interfered with if exercised 
on wrong principle 549 ( 2 ) 

O. 7, Rr. 14 (2) and 18—Docu¬ 
ments relied on not entered 
with plaint nor produced at first 
hearing For producing at later 
stage good cause must be shown 
for previous non-production 612 

O. 22, R. 4 Legal representa- 
tive--The introduction of a plain¬ 
tiff or a defendant for one stage 
of a suit is an introduction for 
all stages 531(2) 

O. 22, R. 6 Death of a de¬ 
fendant after preliminary and 
bofore final decree does not 
cause a suit to abate 561 

““O. 32, R. 4 (3) Suit against 
minor represented by . certi¬ 
ficated guardian—Suit decreed 


Subject Index 


Civil P. C 

ex parte—Decree is binding on 
the minor 560 

j i * O. 34, R. 1 Person claiming 
title adverse to mortgagor and 
mortgagee should not be joined 607(2) 
^ ^ - O. 34, R. 8 Redemption suit 

v '} t —Decree in terms of compro¬ 

mise—Extension of time for 
deposit of money by plaiptiff is 
justified 586(2)5 

”0. 34:, t R. 8 The fact that 
the mortgagee loses nothing by 
a late deposit of money by the ; 
mortgagor is a good cause for 
j ■. postponement of the cjay fixed 
", for payment under O 34, R. 8 586(2)u. 

-O. 41, R. 23 "Preliminary 

decree in partition suit passed— 
Appeal filed—Appellate Court 
remanding case for retrial— 
Proper order would be under 
R. 25 and not R. 23 59l(l) 

Contract Act 

-S. 52—Time for payment not 

fixed—Entire cost of work done 
p without express agreement to 
that effect is not presumed to 
have been agreed to be paid in 
, . advance 510 

S. 69—Lessor to pay revenue 
under the contract of lease— 
Lessee paying it oan recover it 
. , .jt from lessor . 609(1) 

Cosharer 

T-Suit by cosharer against 1am- 

• . bardar for profits—Court can 
grant profits on the basis of de¬ 
mand 559(1) 

Lam bardar not producing ac¬ 
count of collections does not 
, . make him liable on basis of 

demand . 547 

Court-fees Act 

-—S. 7 (11—Suit for arrears of 

maintenance — Court-fee pay¬ 
able would be according to the 
amount claimed—A tl s,uit for 
arrears of maintenance is not a 
suit for maintenance and, there¬ 
fore, S ( ( 2 ) does not-apply • 623 
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Criminal Procedure .Code 

-S. 139 A (2)—Dismissing ap¬ 
plication under -S.' 133—Ques¬ 
tion of existence of public right 
— Proceedings should be 9tayed 
until the matter’d existence of 
the right has been decided by a 
competent civil Court 

S. 297—Charge to jury fair 


632 


and accurate—Jury’s verdict 
reasonable—Conviction is pro¬ 
per 549(1) 

S. 307—Jury's verdict, if not 


unraeasonable, will not be dis¬ 
turbed 607(l) 

—S. 367 (5)—To give reasons is 


necessary where sentence of 
death is not passed 
—S. 435—Only two witnesses 
examined—Sessions Judge can¬ 


588 


571 


not take proceedings 

Criminal Trial 

-Benefit of doubt must be 

given to the accused 6116 

-More than one injury on head 

—Presumption 555 

Evidence 

-Contradictory 


evidence of 


witnesses of both parties regard¬ 
ing the same facts—Neither 
witness shaken in cross-exarai- 
nation—Intelligent applicv- 
tion of mind by the trial Court 
—Finding of the trial Court 
should he accepted 6186 

—Appreciation — Appellate 
Court can form its own opinion 
as to evidence 611a 


Evidence Act 

-S. 9—Accused 


identified 


597 


while in jail lock-up—Evidence 
is admissible 598(1) 

— S. 24 — Confession retracted 
—Conviction based on that con — 
fession alone is not illegal 

-S. 35—Entry in wajib-ul-arz 

jg admissible in proof of custom 

— Admissibility does not depend 
upon verification of wajib-ul-arz 
by proprietors 

R. 68 (as amended by Act 31 


608 


of L926) — Execution admitted 
—Attesting witness nee<i not be 


called 


535(2) 


S. 113 —Descriptioh by De¬ 
puty Commissioner as under- 
proprietor or accepting 'rents 
from mortgagee cannot '/create 
title by estoppel * ' 4 


Evidence Act 

-S. 116—Tenant cannot deny 

landlord’s title until he sur¬ 
renders possession 544<n 

Family Settlement 

-Arrangement come to in muta¬ 
tion case and acted upon cannot 
be subsequently challenged in 
civil suit 
Hindu Law 

-Adverse possession 

-Alienation—Necessity- 


572; 

582: 


-Pur- 
about 
if the 


chaser need not enquire 
application of surplus 
sale is for necessity * ' 

Alienation—Hate of interest 


590 


for mortgage exorbitant—Mort¬ 
gagee must prove necessity of 
loan and also of the rate of in¬ 
terest and terms 674(2)> 

—Alienation—Hecitals in deed 


cannot be relied upon them¬ 
selves to prove assertions of fact 
contained therein, but, after 
long period, recitals, coupled 
with circumstances can support 
the deed 

—Debts — . Sons’ liability— 
Where a debt is contracted by 
Hindu father before partition 
and it is npt shown to be illegal 
or immoral, the shares of sons 
aftpr partition can be proceeded 
against to satisfy the debt. , 
Joint family — Partition 


566 


566 


Series of indications . pointing 
to partition — Though none 
taken singly is sufficient to 
establish partition, all together 
may lead to presumption of par¬ 
tition « , 591 (2) 

——Joint family—One coparcener 
separating from others — Pre¬ 
sumption is that the latter also 
are separate 580‘ 

Maintenance — Appellate 


5386 


Court should interfere with 
amount fixed by lower Court in 
exceptional cases only . 531 (1) 
—Partition—One brother sepa¬ 
rating from remaining two— 

• 

Latter two are not presumed to 
have separated 579' 

—Stridhan—Property obtained 
before marriage and obtained 
subsequent to marriage from the 
saving of her income—Presump¬ 
tion is that she..is owper and 
competent to dispose • ' '' 618cr 
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Hindu Law 

-Widow— Non-residence with 

relatives is neither a ground for 
refusing maintenance nor for 
reduction of maintenance 623a 

-Widow— Alienation with the 

consent of reversioner is valid 558 
Interest 


-Interest will run till date of 

repayment of principal unless 
stipulated to the contrary 595 

Landlord and Tenant 

-'Grove—There is no objection 

if a grove-holder cultivates the 
grove land, so long as the grove 
retains the character of grove 
and no trees are cut down to 
make room for cultivation 537 

-Thekadars under settlement 

Court decree treated as under¬ 
proprietors for more than twelve 
years — They cannot be refused 
that status 556 

-—Under-proprietary rights can¬ 
not be created merely by long 
possession 538a 

Limitation Act 

-S. 10— Property entrusted to 

sipurdar pending criminal pro¬ 
ceedings under express trust— 

S. 10 applies 614 

-S. 19 — Letter written by 

general agent of debtor at his 
desire is acknowledgment 6L3 

-Art. 66 — Application by the 

mortgagee under O. 34, R. 6, 

Civil P.C., is governed by Art. 66 567 

-Arts. 74 and 75— Repayment 

of principal under a bond within 
fixed period—Principal divided 
in instalments payable with in¬ 
terest annually —- Bond is an 
instalment bond 539 

Art. 91—Suit for cancellation 
of a document — Limitation — 

The time from which the period 
begins to run in a suit to cancel 
an instrument is from the date 
when the facts entitling the 
plaintiff to have the instrument 
cancelled becomes known to him 629 
Art. 120 In case of sale by 
agent, the period of limitation 
is six years for the principal to 
recover sale proceeds from agent 


Art. 132 


„ 574 (1) 

- Co-mortgagor re¬ 
deeming entire property — Suit 
to enforce his charge on the 
1927 Indexes (Oudh)—5 


Limitation Act 

share of others—Period begins 
from date of actual payment and 
not from any earlier period 5526 
Mahomedan Law 

-No dower fixed at marriage— 

It can be fixed at a later period 617a 

-Mutaa is not valid if at the 

time the woman is found to be 
the married wife of another per¬ 
son— Acknowledgment of a great¬ 
grandfather in respect of a per¬ 
son claiming to" be' the'great- 
grandson is of no avail 562* 

-Wakf-Whole place dotted 

with graves — Celebration of 
majlises in imambara — Quran 
khuwan living there — Place 
never used as residential house— 
Property is wakf 5346 

-Wakf may be created by user 534a 

Oudh Land Revenue Act 

S. 126—Plots held as sir pre¬ 
vious to partition and contiuned 
after partition—Plots are held 
by tenants as exproprietary 610 

Oudh Rent Act 

S. 68 — Landholder ejecting 
tenants and leasing to his mana¬ 
ger — Manager, on substantial 
benefit to himself in lieu of 
salary restoring those tenants to 
cultivatory possession — Mana¬ 
ger is assignee of rent—Ejected 
tenants are not sub-tenants of 
manager but tenants-in-chief of 
landholder—Suit by land holder 
that he was not land holder is 
cognizable by civil Court 529 

S. 108 (15) — Lambardar is not 
liable for interest on profits of 
the period when he was a mere 
cosharer 586 (l) 

S. 108 (15)—Suit for share of 
profits against lambardar—Lam¬ 
bardar unable to produce ac¬ 
counts— In the absence of fraud 
decree should be passed on basis 
of collection 533 

Pardanashin Lady 
-Execution of deed which pro¬ 
vides for compound interest — 

Terms explained to and under¬ 
stood by her — Transaction rea¬ 
sonable in other respects—Com¬ 
pound interest was allowed 545- 

Part Performance 

-Where good consider vtion is 
given -and received, but the 
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Part Performance 

mortgage-deed is not registered, 
the contract is not a nullity 570 

Penal Code 

S. 4 (I) — British Court has 
jurisdiction to try an offence 
committed in foreign territory 627(2) 

-—S. 149—Some members armed 

with knives—One stabbing—All 
are guilty 609 (2) 

-Ss. 471 and 467—Forgery—A 

person dishonestly using as 
genuine a forged document can 
be punished under S. 471 with 
the punishment provided by 
S. 467 630 

Practice 

--Appeal—New plea prejudicing 

party and necessitating re-fra¬ 
ming of pleas and production of 
further evidence cannot be al¬ 
lowed 585 

Pre-emption 

-Transaction effected in the 

shape of hiba*bil*ewaz in order 
to prevent exercise of right of 
pre-emption — Right does not 
exist 5765 

--Intention of parties should be 

looked to for construing a docu¬ 
ment—Speculative money-lender 
rendering pecuniary and other 
assistance to borrower for suc¬ 
ceeding in certain litigation by 
borrower— Borrower executing 
hiba* bil-ewaz in favour' of 
money-lender’s sons— It is not 
a sale giving rise to right of 
pre-emption 576a 

Provincial Small Cause 
Courts Act 

-S. 25 Careful decision of 

Small Cause Court—No revision 
lies 627 (1) 

-S. 25 — Judge understanding 

questions at issue and giving 
reasons—No revision lies 569 

Riwaj-i-am 

-It is valuable evidence of cus- • 

■tom 598 (2) 


Transfer of Property (Amend¬ 
ment) Act (27 of 1926) 

The Act is not retrospective 
in operation 565 

S. 36 — Periodical income as 
rents accrues from day to day 605 

-S. 52—Mortgage suit—A lease 

effected fduring the pendency of 
a suit for sale under mortgage 
must be deemed to have created 
no rights in the lessee as against 
the decree-holder-purchaser 603 

-S. 53 — Paying one creditor 

fully does not come under S. 53 6175 
-S. 54—Mortgagor selling pro¬ 
perty to mortgagee under un¬ 
registered deed of sale — Mort¬ 
gagee entering into possession 
since then as owner can success¬ 
fully resist suit for redemption 
by mortgagor 581 

-S. 60—Partial redemption 542a 

-S. 68— Possession of smaller 

portion not taken by mortgagee 
—Failure to take further re¬ 
medy to recover possession— 

He cannot claim interest on that 
account . 594 

-S. 82—Rateable contribution 5425 

-S. 95—Co-mortgagor redeem¬ 
ing entire property is a charge¬ 
holder and not a mortgagee 552a 

-S. Ill, Cl. (g) (2) —Mere set¬ 
ting up title in third person 
does not amount to forfeiture 5445 

U. P Land Revenue Act (lbOl) 

-S. 233 K—Partition — Ques¬ 
tion of title not raised—Suit for 
declaration of plaintiff’s title to 
patti jointly recorded in the 
name of parties is not barred 553 

Wajib-ul-arz 

-Statements in wajib-ul-arz re¬ 
lating to families o' persons 
other than those making the 
statements are not very valu¬ 
able 540 

Words 

—Haq-i-ckaharum—A vendee as 
well as a vendor is liable to 
the payment of haq-i-chaharum 557 
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Stuart, C. J., and Baza, J. 

Mahabir Per shad and another —Plain¬ 
tiffs—Appellants. 

v. 

Secretary of State — Defendant— Res¬ 
pondent. 

Second Appeal No. 419 of 1925, Deci¬ 
ded on 27th October 1926, from the 
decree of the Offg. Dist. J., Fyzabad, 
D/- 27th May 1925. 

(a) Practice — Precedents — Decision of late 
Oudh J. C.'s Court is not binding on the Chief 
Court. 

A decision of the late Oudh Judicial Commis¬ 
sioner’s Court is'uot binding on the Chief Court. 

[I 3 . 2, C. 2] 

(6) Railways Act , Ss. 140 and 77— Notice ad¬ 
dressed to Traffic Manager, Oudh and JRohilkhand 
Railway , deli vered at the joint office of Agent and 
Traffic Manager — Traffic Manager authorized 
by Agent to deal with claims—Service is proper 
un<ler S. 140. 

The difference between Clauses (b) and (c) of 
S. 140 is this : If a person wishing to serve such 
a notice chooses to scud it otherwise than by a 
registered letter addressed to the Agent at his 
office, it is for him to prove that the letter was 
received and that its contents came to the know¬ 
ledge of the Agent. If he sends a registered letter 
addressed to the Agent, it is only necessary for 
hi n to prove that ho forwarded it in this man¬ 
ner. It is unnecessary for him to prove that the 
Agent received it. But if he prefers to send the 
letter by unregistered post it is for him to prove 
that it was roc jived and that the contents be¬ 
came known to the Agent. If he establishes 
this, it is immaterial whether the letter be or be 
not addressed to the Agent. 

Where the plaintiff, claiming compensation for 
loss from the Oudh and Rohilkhand Railway for 
loss of goods consigned addressed a notice in 
writing of his claim to the Traffic Manager to 
whom letters containing claims against the Rail¬ 
way wore transmitted for enquiry under the 
authority of the Agent and the notice was deli¬ 
vered by post in the block of buildings, which 
contained both the office of the Agent aud that 
of the Traffic Manager: 

Held : the Agent must be considered to have 
constructive notice of a notice received by the 
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Traffic Manager’s Department and therefore there 
was a proper service as contemplated by the 
section. L *'• ' : 

So fax as notices of action are concerned the 
substantial point is whether they reached the 
person to whom the law requires notice to be 
given, and the method by which he received it is 
a matter which is of comparative unimportance : 
A . 11. 1925 Oudh 419, Diss. ; A. I. R. 1922 
Mad. 3G2 (P. D.) t Poll., Case laiu discussed. 

TP. 4, C. 2. P. 5, C. 1] 

(c) Railways Act, S. 72— Risk note B — Wilful 
‘neglect can be presumed from failure to properly 
secure the waggons. 

Where the waggon carrying the goods is not 
properly secured to prevent abstraction of its con¬ 
tents wilful neglect can bo presumed : A. I. R. 
192G Oudh 218, Poll. [P. 6, C. 1] 

(d) Railways Act, S. 140— Notice — Mode of 
service. 

Quaere : Whether it is open to the plaintiffs 
claiming compensation from the Railway Com¬ 
pany for loss of goods consigned to servo the 
notice in a manner for which no provision -is 
made in S. 140. [P. 4, C. 2] 

Bishesliar Nath —for Appellants. 

G. H. Thomas — for Respondent. 

Facts. —The suit out of which the ap¬ 
peal arises was instituted on 3rd July 
1924, in the Court of tho Subordinate 
Judge, Fyzabad. Tho cause of action 
was in respect to the loss of two com¬ 
plete packages forming part of a consign¬ 
ment of three packages, each containing 
a bale of cotton goods, which had been 
tendered for despatch and booked on 
tho 1st June 1925, by tho Great Indian 
Peninsula Railway Co., at Wadi Bunder 
railway station, Bombay, under a goods 
consignment noto for delivery to the con¬ 
signees at Sohawal railway station on tho 
Oudh and Rohilkhand Railway. The con¬ 
signors had hooked tho consignment at a 
special reduced rate instead of at the 
ordinary tariff rate chargeable, and in 
consideration of the lower charge had 
agreed and undertaken to hold tho rail¬ 
way administration and all other railway 
administrations working in connexion 
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therewith free from responsibilty for loss 
under a Risk Note Form B. Under the 
terms of this Risk Note tho railway ad¬ 
ministrations working in connexion there¬ 
with were not absolved from liability in 
the event of certain conditions. The 
claim was against the railway adminis¬ 
trations of the Oudh and Rohilkhand Rail¬ 
way, the Great Indian Peninsula Rail¬ 
way and the East Indian Railway Com¬ 
panies. The suit failed for want of notice 
against tho two latter companies. It was 
defended by tho Secretary of State as 
representing tho Oudh and Rohilkhand 
Railway Company on the ground that the 
suit was bad for want of notice of the 
claim as required under S. 77 and S. 140 
of tho Indian Railways Act, IX of 1890, 
on a denial of an occurrence of loss and 
on an allegation that, if there had been a 
loss, it was not due to wilful negligence. 
It was further contested on the ground 
that the Secretary of State was absolved 
from all liability under the terms of the 
Risk Note, and also on tho ground that 
the amount of damages claimed was ex¬ 
cessive and unreasonable. 

The trial Court found that there had 
been a loss of two complete packages 
forming part of the consignment, which 
was due to the wilful neglect of the ser¬ 
vants of the Oudh and Rohilkhand Rail¬ 
way Company. 

He further found, on the evidence, that 
the amount of damages due to tho plain¬ 
tiffs had been established to be Rs. 1365-8. 
He further found that tho plaintiff had 
served tho notice required by Ss. 77 and 
140 of the Railways Act on the Secretary 
of State as representing the Oudh and 
Rohilkhand Railway Company. 

Against this decision the Secretary of 
State appealed to the District Judge, 
Fyzabad. Tho learned District Judge 
decided tho appeal on one point only. 
He held, relying on the decision of a 
single Judge of the Judicial Commission¬ 
er’s Court in The Bengal and North-Wes¬ 
tern Railway Company v. Special Man¬ 
ager, Court of Wards, Balrampur , re¬ 
ported in (1), that there had been no 
sufficient notice in accordance with tho 
Indian “Railways Act. He therefore al¬ 
lowed the appeal. Tho plaintiffs then 
filed this second appeal. 

Judgment. - (After setting out tho facts 
as given above and dealing with tho evi¬ 
dence the judgment pr oceed ed.) There 

(l) A. 1. R. 1925 Oudh 119. 


are conflicting decisions of High Courts 
as to what does or does not constitute the 
notice required under Ss. 77 and 140 of 
the Indian Railways Act. The decision 
of the single Judge of the late Judicial 
Commissioner’s Court of Oudh, which is 
reported in the Bengal and North Wes¬ 
tern Railway Company v. Special Man - 
ager t Court of Wards , Balrampur (1), 
cannot be held to be authoritative in 
view of the fact that it is a decision of 
the late Judicial Commissioner’s Court, 
no decision of which is binding upon the 
new Chief Court. Even if it had been a 
decision of a single Judge of the Chief 
Court, it would not bind a Bench. In 
the decision in question the learned Judge 
was satisfied to follow a certain decision 
of the Allahabad High Court, to which we 
shall subsequently refer in the light of a 
decision in an English case, without re¬ 
ference to the decisions to the contrary. 
The question will have to be examined 
by us in the light of the conflicting deci¬ 
sions of certain High Coui ts. The ques¬ 
tion is one of considerable importance 
and lias to be approached with care. 

Tho Calcutta High Court has, in spite 
of certain decisions to the contrary, on 
the whole, taken a view unfavourable to 
the appellants. The Bombay High Court 
on the whole has taken a view unfavour¬ 
able to the appellants. The Allahabad 
High Court has consistently taken a view 
unfavourable to the appellants. On the 
other hand, the Madras High Court has 
taken a view favourable to the appellants, 
and this view has been finally embodied 
in a decision of a Full Bench. We shall 
take certain of tho decisions in order. 
They are not exhaustive, but contain the 
substance of tho views of the High Courts 
in question. In 1896 a Bench of the Cal¬ 
cutta High Court doeided in the Secre¬ 
tary of State v. Dip Chand Poddar (2), 
that a notice addressed to the Traffic 
Superintendent of the Eastern Bengal 
State Railway, which was nob proved to 
have reached the Manager of that Rail¬ 
way within six months from the date of 
tho delivery of goods, was not a good 
notice under tho provisions of those sec¬ 
tions. In 1907 a Bench of the Calcutta 
High Court decided in Nadiar Chand 
Shaha v. TT r oo<Z (3), that a notice served 
on a Traffic Manager of tho Assam-Bengal 
Railway Company was not a notice such 

(2) I 18!H>] 24 Cal. SOU. 

( ’.) [1907] 35 Cal. 191=1*2 C. \V. N. 150. 
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as is required by those sections of the 
Railways Act. This decision does not 
decide whether the notice in question 
actually reached the Agent of the Com¬ 
pany. 

The Bombay High Court decided in 
1902 in the E. I. Ry. Co. v. Jethmull 
Ramanand (4) that a notice served on 
the General Traffic Manager of the Bom¬ 
bay, Baroda and Central India Railway 
Company, conveying a claim -/which was 
notified to the Bast Indian Railway 
Company, could not be a notice on the 
East Indian Railway Company, which 
complied with the requirements of the 
sections in question. 

A Bench of the Allahabad High Court 
decided in 190G in G. I. P. Ry. Co. v. 
Chandra Bai (5), that a notice served 
upon the Traffic Manager of the Company 
was not a notice which comxjlied with 
the provisions of the sections in question. 
In 1911 a Bench of the Allahabad High 
Court arrived at the same conclusion in 
the Cr. I. P. Ry. Coy. v. Ganapat Rai (6). 
The Bench here affirmed the conclusion 
arrived at in the previous decision. In 
1923 a Bench of the Allahabad High 
Court in Cawnpore Cotton Mills Co. Ltd. 
v. G. I P. Ry. (7), arrived at the same 
conclusion holding that it was bound by 
the two previous decisions. It is the 
decision in Cawnpore Cotton Mills Coy. 
• Ltd. v. G. I. P. Ry. (7), which was 
quoted with approval in the decision in 
Bengal & North Western Railway Com¬ 
pany v. Special Manager , Court of 
Wards, Bair am pur (l). 

The question, as to whether a notice 
served upon a person whom the Manager 
or Agent had authorized to dispose of 
claims was a good notice within the 
meaning of these sections was not con¬ 
sidered in all these decisions. 

I he Madras High Court has, however, 
taken a contrary opinion. In Periannan 
Chctti v. South Indian Railway Com¬ 
pany (8), a Bench of tho Madras High 
Court held that, where a notice had been 
served on the Traffic Manager of tho 
South Indian Railway and had in fact 
reache d the Agent, the notice was a good 

(») [1902] 20 Bom. 600=4 Bom. L. R. 495 

(5) [1000] 28 All. 552=3 A. L. J. 329=(190C) 

A. W. N. 101. ' 

(0) [1911] 33 All. 544 = 10 1. C. 122=8 A. R. 

(7) A. I. R. 1923 All. 301=45 All. 353. 

<H) [1899] 22 Mad. 137. 


notice under the sections in question. In 
1921 a similar point was raised on a 
reference to a Full Bench of the Madras 
High Court in A. Mahadeva Ayyar v. 
South Indian Railway Co. (9). Tho 
reference was made by a Bench of the 
Court consisting of Sadasiva Ayyar and 
Coutts-Trotter, JJ. The Full Bench deci¬ 
ded, by a majority of two Judges to one, 
that where a notice had been served on 
the District Superintendent of the South 
Indian Railway and had reached the 
Agent of the Railway the notice was a 
good notice within the meaning of the 
sections in question. 


It will thus be seen that tho point is 
a point which had to be decided in this 
Court as res integra. The circumstances 
that the High Courts have differed upon 
the point precludes the suggestion that it 
has been settled authoritatively. In or¬ 
der to decide it, it is necessary first to 
look at the words of the section in ques¬ 
tion in so far as they affect the appeal 
before us. S. 77 of Act 9 of 1890 states 
that a person shall not bo entitled to 
compensation for loss of goods delivered 
to bo carried, unless his claim has been 
preferred in writing by him or on his 
behalf to the railway administration 
within six months from tho date of the 
delivery of the goods for carriage by the 
railway. The words railway adminis¬ 
tration” are defined by S. 3 (6) of the same 
Act and they would mean in respect of 
the Oudh and Rohilkhand Railway, which 
was a railway administered by tho Gov¬ 
ernment, “the Manager of the Railway” 
and includes “the Government.” S. 140 
of the same Act states that any notice 
required by the Act to bo served on a 
railway administration maybe served in 
the case of a railway administered by tho 
Government “on the Manager”—(a) by 
delivering the notice to tho Manager ; (b) 
leaving it at his office ; or (c) by forward¬ 
ing it by post in a prepaid letter 
addressed to tho Manager at his office 
and registered under Part 3 of the In¬ 
dian Post Office Act, 1866. 

Section 110 makes no provision for the 
method of tho service of notices on tho 


Government. There is no special provision 
in the law for the service of notices on tho 
Government, except in so far 8. 80 of 
tho Code of Civil Procedure requires that 
no suit s hall h e insti tuted against tho 
(9 > .}■ R * 1922 Mad. 302=45 Mad. 135 
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Secretary of State for India in Council 
until the expiration of two months next, 
after notice in writing has been, in the 
caso of the Secretary of State in Council, 
delivered to or loft at the office of a 
Secretary to the Local Government or 
the Collector of the District. O. 27, It. 4 
of the Code of Civil Procedure prescribes 
that in suits against the Government 
the Government pleader in any Court, or 
such other person as the Local Govern¬ 
ment may for any Court appoint in this 
behalf, shall be the agent of the Govern¬ 
ment for the purposes of receiving j)ro- 
cesses against the Secretary of State for 
India in Council issued by such Court. 
But theso two provisions do not cover 
the case of notices under S. 77 of the 
Kail ways Act which are to be served upon 
the Government. 

In practice it is not usual to serve 
notices for compensation for loss of goods 
consigned for delivery to a State Kailway 
upon the Government and it would be a 
matter of considerable difficulty to as¬ 
certain who would ho the officer of 
Government not employed in a State 
Kailway ujion whom such a notice should 
1)0 served. The Act clearly provides for 
the service of such notices on the Govern¬ 
ment, and when S. 110 states, that a 
notice may be served on the Managor, we 
construe the section to add to the provi¬ 
sions of S. 77 a certain special provision 
directing additional methods for service 
upon the Manager, excluding the question 
ol service of notice upon the Government. 

Wc do not propose to decide whether 
the word “may” used in S. 140 should or 
should not ho construed as equivalent to 
‘ must”; for we are of opinion that we can 
decide the point before us without going 
into that question. As we understand 
it, it was the duty of the plaintiffs, if 
they did not wish to serve the notice 
required upon the Government, to serve 
it under the law upon the “Manager” of 
the Oudh and Rohilkhand Kailway. Here 
an initial difficulty arose. Since 1913 
there has been no officer of the Oudh and 
Roh i Ik hand Railway who is called the 
Manager. Before 1913 the principal 
officer of the Oudh and Rohilkhand Rail¬ 
way was called tho Manager, and the 
principal officer in charge of 

the traffic department was called 
the Traffic Superintendent. By a 
resolution of the Railway 13oaid 
Is’o. 219-R. 13., dated the 22nd January 


192T 

1913, which is published at page 81 of the 
Gazette of India of the 25th January 
1913, the designations of “ Manager ” and 
Traffic Superintendent ” of the Oudh 
and Rohilkhand Railway and other rail¬ 
ways were altered to the designations of 
Agent and Traffic Manager. So, from 
1913 the Manager of the Oudh and Rohil¬ 
khand Railway became the Agent, and 
the Traffic Superintendent became the 
Traffic Manager, but no amendment has 
been made in S. 140 and the provision, 
which requires a person making a claim 
for loss against the Oudh and Rohilkhand 
Railway Company contained in S. 140 of 
the Act, to serve a notice upon the 
Manager, has become of no effect, for 
there is no longer any Manager. To 
those who have knowledge of the change 
in designation there would be no real 
difficulty, for they would send the notice 
to the Agent, but undoubtedly in the- 
case of the plaintifls-appellanfcs, who are 
dealers in goods in a small town in 
Oudh, there would be a very consider¬ 
able difficulty. They might woll consi¬ 
der that the person referrred to as the 
Manager of the Oudh and Rohilkhand 
Railway was Traffic Manager as no- 
other member of the administration has 
the designation of Manager. It has been 
argued before us that the plaintiffs must 
bo presumed to know the law. The diffi¬ 
culty hero is that the provision of the 
law has become meaningless, and they 
are also required to know the contents of 
tho notification of 1913 in the Gazette of 
India. This point might have been a 
point of great ‘difficulty but no¬ 
difficulty will really arise in the 
circumstances of the present case. 
Accepting tho resxjondonts’ view that tho 
notice in question, if not sent to the 
Government, should have been sent to 
the Agent, and abstaining from deciding 
llie point as to whether it was open to the 
plaintiffs-appellants to serve this notice 
in a manner for which no provision is 
made in S. 140, wo are of opinion that 
the notice in question was actually 
served in a manner provided for by that 
section. It certainly was not addressed 
to the Agent, but it was delivered by 
post in the block of buildings, which 
contains both the office of the Agent and 
the Traffic Manager. It was not for¬ 
warded by post in a prepaid letter 
addressed to the Agent at his office and 
registered under Part Ill of the Indian 
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Post Office Act, but it was left at the 
block of the buildings which contains his 
office within the meaning of sub-S. (b) of 
S. 140. A notice delivered by the post 
office at this block -was certainly left at 
the block. The difference between 
Gls. (b) and (c) is this in our opinion : If 
a person wishing to serve such a notice 
chooses to send it otherwise than by a 
registered letter addressed to the Agent 
at his office, it is for him to prove that 
the letter was received and that -its 
contents came to the knowledge of the 
Agent. If he sends a registered letter 
addressed to the Agent, it is only 
necessary for him to prove that he for¬ 
warded it in this manner. It is unneces¬ 
sary for him to prove that the Agent 
received it But if ho prefers to send the 
letter by unregistered post it is for him 
to prove that it was received and that 
the contents became known to the Agent. 
If he establishes this, it appears to us to 
be immaterial whether the letter be or 
be not addressed to the Agent. In this 
particular case the evidence of 
Mr. Raphael makes clear that any letter 
containing a claim against the Oudh and 
Rohikhand Railway Company was, under 
the orders of the Agent, transmitted to 
the Claims Department of the office of the 
Traffic Manager to be dealt with by the 
officer in chargo of that department. In 
these circumstances the Agent must bo 
considered to liavo constructive notice 
of a notice received by the Traffic Mana¬ 
ger’s Department and Mr. Raphael’s evi¬ 
dence proves very clearly that the notice 
was rocoivcd and accejited in the Claims 
Department as a good notice upon the 
railway administration. In the circum¬ 
stances we find it difficult to understand 
how the re^ondent took the plea which 
he has taken in the three Courts. In 
this connexion wo wish to quote somo 
words of Kumaraswami Sastri, J., in 
A. 3 /ahaclcva Aiyar v. The S. I. Ru. 
Co. (9) : 

The object of the section is to see that tho 
Company gets notice ancl there is no magic in 
the methods provided for by the section to see 
that it reaches him, if as a matter of fact tho 
notice comos into his hands. 

.So far as notices of 

action are concerned, the substantial point is 
whether they reached tho person to whom tho 
law requires notice to bo given ; and the method 
•by which he received it is a matter which is of 
jeomparativo unimportance and a deviation from 
jtho methods orescribed in the section will, in 
my opinion, be only an irregularity. In Union 


Steamship Company of New Zealand v. Mel¬ 
bourne Harbour Trust Commissioners (10), Sir 
Robert Collier, delivering the judgment of their 
Lordships of the Privy Council, observed : 

Some cases have been quoted for the purpose 
of showing that notices of action are not to bo 
construed with extreme strictness, a rule to 
which their Lordships subscribe. Cases liavo 
been quoted iu which notices of action have been 
upheld which would have been bad upon 
special demurrer or perhaps upon general de¬ 
murrer ; but those cases have no bearing on the 
present, whero tho notice of action is not in 
form or substance a compliance with tho Act. 

We, therefore, find upon the first point 
that the letter of tho 2nd August, 1923, 
was a notice sufficient within the 
meaning of S. 77 and S. 140 of Act IX 
of 1890. It was preferred in writing 
within six months from the date of the 
delivery of the goods for carriage by rail¬ 
way and was served upon the person who 
must be considered the Manager within 
the meaning of S. 140 in a manner 
provided for by the provisions of that 
section. As tho learned District Judge 
allowed the appeal upon a preliminary 
point, which we have now decided 
against his view, it is open to us either 
to send back the appeal to his successor 
for decision upon the points left un¬ 
decided or to decide those points our* 
solves under the provisions of S. 103 of 
tho Code of Civil Procedure. As deci¬ 
sion on the plaintiffs-appollants’ prayer 
has been considerably postponed and we 
do not wish that there should ho any 
further delay in tho matter wo shall 
determine tho remaining points our¬ 
selves. 


Upon tho findings of fact, wo agree 
that tho two bales in question which 
were complete packages forming part of a 
consignment were lost in entirety, while 
they were in the custody of the defen¬ 
dant-respondent. They were removed, 
while tho wagon in which they had been 
placed, was standing in tho yard at 
Mughalsarai after they had been deli¬ 
vered to the defendant-respondent. Wo 
do nob consider that the circumstance 
that the coverings wore left is against 
our view that tho packages were lost in 
entirety, for we are concerned with tho 
contents and nob with the coverings. 
Wo agree with tho learned Subordinate 
Judgo that the loss was duo to the wil¬ 
ful neglect of the defendant-respondent. 
In tho first place, without any justifica- 
t ion tho deffindant-ves pondent over-carried 

(LU) [1884j 0 A. C. 365=53 L. J. P. C. 50=50 
1 . T. 337=5 Asp. M. C. 22*2. 
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the consignment to Mughalsari. In the 
second place, the defendant-respondent’s 
servants were guilty of wilful neglect in 
not re-despatching the consignment sooner 
to Sohawal and in the third placo there 
was wilful neglect in not securing the 
waggon with sufficient care to prevent the 
abstraction of the contents. A Bench of 
litis Court considered the question of 
wilful neglect in this connexion in Ben¬ 
gal and North-Western Railway v. Bansi- 
dhar on the 14tli December 1925. 
Their decision is reported in (11). We are 
in complete accord with the view taken 
by that Bench. In these circumstances 
the plaintiffs-appellants having estab¬ 
lished that there was a loss of two com¬ 
plete packages forming part of the 
consignment due to the wilful neglect of 
the servants of the railway adminis¬ 
tration the defendant-respondent is not 
protected by the terras of the Bisk Note. 
Upon the question of damages we con¬ 
cur with the view of the evidence taken 
by the learned Subordinate Judge. 

As a result we set aside the decree of 
the learned District Judge and restore 
that of the learned Subordinate Judge. 
The plaintiffs’ suit is decreed for 
Bs. 1,365-8, against the Secretary of 
State for India as representing the Oudh 
and Bohilkhand Railway Company. The 
Secretary of State for India will pay his 
own costs and the costs of the plaintiffs- 
appellants in all Courts. 

Decree set aside. 

( 11 ) ATT. n. 1 920 Oudh 218—29 O. C. 141. 
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Wazir Hasan, J. 

Ml. Sughra Begum —Plaintiff—Appel¬ 
lant. 

v. 

Nur Ali and others —Defendants—Res- 
pondents. 

Second Appeal Iso- 82 of 1926, Decided 
on 27th September 1926, from the dccreo 
oC the Sub-J., Havdoi, D/- 19th December 
1924. 

(rt) Co-sharers—Adverse jiosscsslon—Mere non¬ 
occupation Is not sufficient—There must be open 
assertion of hostile title by one against the other. 

In order to establish adverse possession as bet¬ 
ween co-sharers there must be evidence of an open 
assertion of hostile title by one of them to the 
knowledge of the other. 


The fact that one co-sharer did not live in the 
house or receive any profits in respect of his 
share in the same for more than 12 years cannot 
have the effect of destroying his admitted title. 
There must be an ouster or equivalent to an 
ouster : A.I.R. 1924 Oudh 2 6G,.Fo1l. QP 7, C. 1] 

(6) Limitation Act, Arts. 144 and 142— Suit 
for possession by one co-sharer against another 
co- sharer—Defendant must prove adverse posses¬ 
sion for 12 years — Art. 144 applies — Co-sharer — 
Adverse possession. 

Where one co-sharer sues another co-sharer 
for possession and the defendant pleads adverse 
possession, the suit will fail only when defendant 
pr6ves adverse possession for 12 years and Art. 
144 will apply. [P. 7, C. I 21 

Hyder Husein —for Appellant. 

Radha Krishna —for Respondents. 

Judgment. —This is the plaintiff’s ap¬ 
peal from the decree of the Subordinate 
Judge of Havdoi, dated the 26th of 
November 1925, affirming the decree of 
the Munsif of Bilgram dated the 19th of 
December 1924. (Here pedigree was set 
out). The case of the plaintiff-appellant, 
as originally put forth in the plaint, was 
that the property in suit, which is a 
house, belonged to Bechai Khan and that 
on his death it devolved by right of in¬ 
heritance under the Mahomedan Law 
upon his two sons, Ghulam Husain and 
Khairat Husain, and his daughter, 
Mt. Ghuran. The sons and the daughter 
havo all^clied. The plaintiff is a trans¬ 
feree of flie interests of Mt. Angni, widow 
of Ghulam Husain, and also of the inter¬ 
ests of Mt. Ghafuran, one of the 
daughters of Khairat Husain. 

The lower appellate Court has found 
that the house in suit was the property 
of Khairat Husain and not of his father, 
Bechai Khan. On that finding the plain¬ 
tiff-appellant would be entitled to a 
decree in respect of the interests of 
Mt. Ghafuran in the estate of her father, 
Khairat Husain, if the claim is not bar¬ 
red by any rule of law. Tlio lower ap¬ 
pellate Court lias held it to be so barred 
by reason of the adverse possession of 

Amir Hasan and his succossor-in-interest. 

The pedigree will show that Amir 
Hasan is the brother of Mt. Ghafuran 
and is Defendant No. 2 in tlio suit, out of 
which this appeal arises It may also be 
mentioned that the Defendant No. 1 is a 
purchaser under a transfer of tlio loth of 
July 1923 from Amir Hasan of his inter¬ 
ests in the house in question. Previous 
to the transfer just now mentioned Amir 
Hasan’s wife had also sold some land and 
portions of the liouso in question to the 
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Defendant No. 1 on the 4th of December 
1914. The present suit was instituted 
on the 8th of July 1924. On the ques¬ 
tion of adverse possession the findings of 
fact are as follows : 

(1) That Amir Hasan alone occupied 
the house for more than 16 or 17 years 
and that the Defendant No. 1 has been 
occupying it since the time of his pur¬ 
chase. 

(2) That Mt. Ghafuran never occupied 
the house with her brother or the latter 
paid any profits to her. 

I am of opinion that the plea of ad¬ 
verse possession against the plaintiff 
cannot be sustained on those facts. 
Mt. Ghafuran and Amir Hasan stand in 
the relationship of sister and brother as 
already stated. In the matter of title 
they were both co-sharers in the estate 
which devolved on them by way of in¬ 
heritance from their father, Khairat 
Husain. The fact that Mt. Gafuran did 
not live in the house or receive any pro¬ 
fits in respect of her share in the same 
for more than 12 years cannot have the 
effect of destroying the admitted title of 
Mt. Ghafuran. I may refer to an obser¬ 
vation of mine in the case of Indarpal 
Singh v. Thakur Din Singh (1) : 

In order to establish adverse possession as bet¬ 
ween co-sharers there must be evidence of an 
open assertion of hostile title by one of them to 
the knowledge of the other. In the words of 
Lord Macnngliten in Corea v. Apptihamy (2) 
the defendants’ possession was in law the pos¬ 
session of the plaintiffs. It was not possible for 
them to put an end to that possession by any 
secret intention in their minds. There must be 
an ouster or equivalent to an ouster. 

The learned pleader for the respondents 
laid much stress on the fact that the 
plaintiff’s claim for possession as set forth 
in the plaint was one on an alleged dis¬ 
possession by the defendants and therefore 
the proper Article applicable to that case 
was 142 Schedule I of the Indian Limi¬ 
tation Act, 1908. It was argued that the 
finding of the lower appellate Court that 
Mt. Ghafuran or the plaintiff had not 
been in possession within 12 years previ¬ 
ous to the institution of the suit is suffi¬ 
cient to put the plaintiff out of Court. 

I am unable to accept the argument. 
On the facts of the case as finally found 
by the lower appellate Court the proper 
Article applicable to the plaintiff's suit is 
Article 144 of the first Schedule of the 

(1) A. 1. R. 1924 Oudh 2GG=27 O. C. 77^ 

(2) [1912] A. C. 230=81 L. J. P. C. 151 = 105 
L. T. 830. 


Indian Limitation Art, 1908, and not 
Article 142. The title is admitted 
The suit can therefore fail only if. 
adverse possession for 12 years is estab¬ 
lished. I have already held that it is 
not established. I, therefore, allow this 
appeal, set aside the decree of the Courts 
below and grant a decree to the plaintiff- 
appellant for one-fourth share in the 
house in question. The j^arties will £ear 
and pay costs in proportion to their 
success and failure in all the Courts. 

Appeal allowed. 

* A I. R. 1927 Oudh 7 

Stuart, C. J., and Raza, J. 

Prakash Singh — Judgment-debtor 
—Appellant. 

v. 

Allahabad Bank, Limited, Lucknoxo 
Branch —Decree-holdei—Respondent. 

Execution of Decree Appeal No. 31 of 
1926, Decided on 4th October 1926, from 
the order of the Sub-J., Sitapur, D/- 
15th May 1926. 

& (fl) Limitation Act, Art. 1S1 —Application 
for ccrti peat ion under O. 21, 1?. 2, is not covered 
by Art. 181.— Civil P. C. O. 21, It. 2. 

The word “ application,” when used in Art. 
181 means an application ** ejusdem generis” 
in other words an application on which the 
Court has to decide jxidicially ; and as a certifica¬ 
tion by a decree-holder under O. 21, R. 2 (1) 
does not raise any point on which a Court has 
to decide judicially, a certification is not in any 
circumstances an application within the mean¬ 
ing of Art. 181 : Case law discussed. [P. 11. C. 2] 

& (b) Civil P. C., O. 21, P. 2 (1)— There :is no 
limitation for certifying payment by decree- 
holder. 

Neither under Civil P. C., nor under Limita¬ 
tion Act, is there any limitation which compels 
a decree-holder to certify a payment or adjust¬ 
ment under the provisions of O. 21, R. 2 (l) 

within any particular time : 21 Bom. 122, Foil. 

[P. 11, C. 2] 

P. D. Bancrji , Niamat Ullah , BaIbhad- 
dar Prasad and K. J. Rustomji — for 
Appellant. 

Bishcshwar Nath Srivastava , Chhail 
Bchari Lai and Bishambhcr Nath 
Srivastava —for Respondent. 

Judgment. —The Allahabad Bank 
Ltd., Lucknow Branch, obtained, on the 
9th December 1916. in a suit on a mort¬ 
gage deed, in the Court of the Subordi¬ 
nate Judge of Sitapur a consent decree 
against Raja Debi Bakhsh Singh and his 
son Shri Prakash , Singh. Raja Debi 
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Bakhsh Singh has since died and has Against his decision an appeal was filed 


been succeeded by Raja Shri Prakash 
Singh who is the sole judgment-debtor 
under the decree. On the 14th March 
1917 the Bank decree-holder certified to 
the Court under the provisions of O. 21, 
R. 2 (1) a partial satisfaction by the judg¬ 
ment-debtor of the decretal amount to 
the extent of Rs. 40,000. This certificate 
was' received by the Court. It has not 
been proved on the record of this appeal 
but is admitted by the parties. 

On the 8th December 1924, the Bank 
decree-holder certified to the Court 
under the provisions of O. 21, R. 2 (1) 

a partial satisfaction by the judgment- 
debtor of the decretal amount to the 
extent of Rs. 8,30,316 annas 8. The 
certificate is proved (Ex. D. 65). The 
Court recorded on the same date, the 
8th of December 1924. Its record is 
proved (Ex. D-64). On the 14th February 
1925, the Bank decree-holder applied for 
the satisfaction of the balance duo under 
the decree by sale of the property mort¬ 
gaged. Notice was issued to Raja Shri 
Prakash Singh, who on the 23rd of May 

1925, objected to the execution on three 
grounds : (1) that the application for 
execution was beyond time and as such 
must he rejected ; (2) that the amount 
alleged to ho duo on the decree was 
not correct : and (3) that the amounts 
declared in the application to have been 
paid by tbo judgment-debtor to the decree- 
holder were not admitted, and could nob 
he* taken into account as not being 
certified. 

The learned Subordinate Judge deci¬ 
ded the application on the 15th May 

1926, after taking evidence. lie found 
that the amounts stated by the Bank 
decree-holder to have been paid in partial 
satisfaction of the decretal amount by 
the judgment-debtor had been correctly 
stated, that the amount stated to bo duo 
on the decree had been correctly stated 
by the decree-ho Id or, that the amounts 
previously slated by the decree-holder to 
have boon paid in partial satisfaction of 
the decretal amount had been duly certi¬ 
fied and recorded. lie found that tbo 
certification being a good certification the 
application was within time : but apart 
from that he found that, even if the 
certification wore not a good certification 
limitation was saved by reason of ac¬ 
knowledgments in writing by tbo judg¬ 
ment-debtor. 


in this Court on. the .24th July 1926. 
Neither in the trial Court nor in appeal 
has the judgment-debtor contested the 
application on the ground that if it is 
otherwise within time and correct, 
execution should not take place by the 
sale of the mortgaged property. In this 
Court the judgment-debtor has aban¬ 
doned the plea that the payments which 
the decree-holder has stated were made 
by the judgment-debtor in partial satis¬ 
faction of the decree, have not been 
correctly stated in the application, and 
he has further abandoned the plea that 
tho amount stated to be duo on the 
decree has been incorrectly stated. The 
Bank decree-holder produced in the trial 
Court the Bank’s books of account and 
oral evidence, which established to the 
satisfaction of the trial Court and which 
establishes to our satisfaction, that the 
payments alleged to have been made by 
the judgment-debtor were actually made 
and that the amount due on tho decree 
at the time of tho application of tho 
14th February 1925, had been correctly 
calculated. As the appellant has aban¬ 
doned contest upon these points nothing 
further need he stated in respect of them. 
We arc thus in a position to state our 
conclusion as to the nature of tho decree 
upon the evidence of fact, which was 
accepted by the trial Court, and which 
is not now disputed. The decreo was 
for Rs. 16,63,293-12-6 and Rs. 3,754 
costs. Costs were to he paid within a 
short period. They were so paid. 

Tho principal amount carrying interest 
under the terms of the decree was to be 
paid first by half-yearly instalments 
falling due on the 30th April and the 
.'list October of each year ; Rs. 60,000 in 
tho April instalment and Rs. 80,000 in 
the October instalment. Tho judgment- 
debtors were to pay tlieso instalments 
half-yearly up to the 30th April 1922. 
On the 31st October 1922 tho whole of 
the balance duo on the decree was to 
become realizable and if tho balance were 
not paid upon that date, tho decree- 
holder became entitled under the terms of 
the decree to realise tho balance by bring¬ 
ing certain mortgaged proporty to sale 
without obtaining a special decreo for tho 
purpose. It was enacted that, so long as 
tho payment of the amounts duo on the 
instalments did not fall into a total 
arrear of Rs. 60,000, tho Bank should bo 
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precluded from taking out execution 
-untiT the 31st October 1922 ; but if the 
total amount due in respect of payment 
of instalments came to an arrear of 
Us. 60,000 the decree-holder could at 
once proceed to tako out execution by 
bringing the mortgaged property to sale. 
In the certificate (Ex. D-65) the amounts 
of realizations from the judgment-debtors 
are correctly entered, and an examination 
of the figures therein will show that tho 
learned trial Judge has arrived at a 
correct conclusion in his finding that tho 
judgment-debtor had not fallen into 
arrears of as much as Es. 60,000 on the 
31st October 1922, and that therefore the 
Bank was not competent to aj^ply to tho 
Court for execution until the 31st 
October 1922. As has been already 
stated the Bank applied for execution 
upon the 14th February 1925. That date 
is within less than throe /years from tho 
date upon which the decree-holder’s right 
to execute the decree had commenced. 

The position thus taken up by tho ap¬ 
pellant judgment-debtor is to tho effect 
that, although tho Bank applied for 
execution within three years of tho first 
date when execution was permitted 
under tho terms of tho decree in view cxf 
the circumstance that the judgment- 
debtor had made sufficient payments in 
satisfaction of tho instalments, the ap¬ 
plication for tho execution is nevertheless 
time-barred, and tho decree-holder is 
left without remedy in respect of 
tho balanco due. His learned 
counsel has argued in support of this 
proposition upon three main points. IIo 
has argued that in tho first place the 
Court cannot recognize any payments 
or adjustments after tho 14th March 1917 
on tho plea that no certification can bo 
accepted by a Court unless it has been 
made within three years of the date of 
satisfaction. His second point is that on 
tho date of tho second certification—tho 
8th of December 192 4—tho dec reo had 
automatically become time-barred, inas¬ 
much as there had been no certification 
between tho 14tli of March 1917, and tho 
8th December 1924. Ilis third point is 
that tho decision of tho trial Court to 
tho eliect that there had been ack¬ 
nowledgments in writing by the judg¬ 
ment-debtor which saved limitation is 
incorrect. ' 

Upon tho first point he relies upon tho 
provisions of Art. 181 of tho First Sche¬ 


dule of Act 9 of 1908. This article 
states that the period of limitation for 
an application for which no period of 
limitation is provided elsewhere in this 
schedule or by S. 48 of the Code of Civil 
Procedure, 1908, is three years from tho 
date when the right to apply accrues. 
His argument is that a certification 
under O. 21, R. 2. (l) is an application of 
the nature described in the article. He 
contends that it has been found in 
authoritative decisions that Art. 181 
governs tho matter. He referred the 
Court to certain decisions of tho Calcutta 
High Court, the Allahabad High Court, 
the Rangoon High Court, and the Court 
of the late Judicial Commissioner of 
Oudh. In Jatindra Kumar Das v. Ganga 
Chandra Pal (l), a Bench of tho Calcutta 
High Court found that where a decree- 
holder had certified payments within 
three years of the date of the payments 
the certification operated to save limita¬ 
tion. Tho Bench did not decide directly 
that Art. 181 had operation, but it had 
been previously decided in tho Calcutta 
Hich Court that Act. 181 had application 
in the matter. 

In 1924 a Bench of the Allahabad 
High Court decided in Baij Nath v. 
Pauna Lai (2), that a Court could not 
consider, in order to save limitation in 
favour of the decree-holder, payments 
made by a judgment-debtor which had 
not been certified previous to the appli¬ 
cation for execution of tho decree in a 
separate proceeding by the decree-holder 
The Bench was not called upon directly 
to decido what was the period of limita¬ 
tion, if any allowed to the decrce-holdor 
within which toceitify such payments. 
It was asked to decide, whether a state¬ 
ment in an application for execution of a 
decree could bo considered as such certi¬ 
fication. Upon that point the Bench, 
accepting tho view taken by a single 
Judge of tho Allahabad High Court in 
Gokal Chand v. Bhikha (3) and tho view 
taken by another single Judge of the 
Allahabad High Court in Bhajan. Lai v. 
Chheda. Lai (4) and tho viow taken by 
a Bench of tho Allahabad High Court'in 
Chatter Singh v. Amir Singh (5), decided 
that there must be a sejxarato certificate 

(1) [1910] 40 Cal. ‘22—15 I. C. 903. 

(2) A. I. R. 1924 All. 700 = 40 All. 035. 

(3) U914] 12 A. L. J. 387=23 I. C. 753. 

(4) [1914] 12 A. L. J. 825 = 24 I. C. 215. 

(5) [1910] 38 All. 201—32 I. C. 590=11 A T, 

J. 132. * 
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by the decree-holder, before the payments 
could be regarded as certified, and that a 
statement in an application for execution 
to the effect that certain payments had 
been made could not be regarded as a 
certificate within the meaning of O. 21, 
It. 2. The views of the Allahabad High 
Court upon this point are not accepted 
universally by High Courts in India, but 
the point in question is immaterial to 
the decision of this appeal ; for here there 
is on the record the certificate of the 
8th December 1924 (Ex. D. 65). 

The learned counsel for the appellant, 
however, relies on the decision in Baij 
Nath v. Banna Lai (2) as an authority 
in support of his view, because it ap¬ 
proved the view taken in Golcal Chand v. 
Bhikha (3) to the effect that a decree- 
holder must come forward and in some 
special well-defined speech or writing 
certify to the Court that the money pay¬ 
able under his decree has been paid out 
of Court. From this the learned counsel 
argues that a certification under O. 21, 
R. 2 (1) must be treated as an application 
within the meaning of Art. 181. It is to 
be observed that in none of the decisions 
quoted so far was there any reference to 
Art. 181. The argument depends upon 
the implications to be drawn from the 
nature of the decisions. In Ainar Singh 
v. Bam Dei (6) the point was directly 
raised before the Bench of the Allahabad 
High Court as to whether Art. 181 was 
or was not applicable to govern the de¬ 
cision on the point ; but the Bench did 
not decide the point. They said at 
page 876 : 

The only possible limitation to be found is in 
Art. 181 of the Limitation Act. It is not neces¬ 
sary for the purposes of this caso to determine 
whether or not that article is applicable ; for, 
even if it is applicable, the certifying was in this 
aso within three years of the payment. 

This last decision does not help the 
appellant in any way. The learned 
counsel for the appellant lias in addition 
referred us to a decision of a single Judge 
of the Rangoon High Court which does 
not carry the matter any further and to 
a decision of the late Judicial Commis¬ 
sioner’s Court of Uudh in Mt. Jamwanli 
Kunwar v. Mt. Mohan Dei (7), which 

states the law as follows : 

It is quite true that no time is provided with¬ 
in which application for certification must he 
made ; but 1 agree with the view taken by the 
Allahabad High Court in li hajan I .a l v. Clihctla 

<(>) A. I. R. 1025 All. 802=47 All. 873. 

(7) A. I. R. 1021 Oudh 302. 


Lai (4) (to which reference has already been 
made) that such an application cannot be 
made after the period of limitation for execution 
has expired. 

These are the decisions on which the 
learned counsel for the appellant relies. 

On the other hand, are certain deci¬ 
sions of the Bombay High Court. In 
Haji Abdul Bahiman v. Khoja Khaki 
Aruth (8), a Full Bench of the Bombay 
High Court decided at page 34 that a 
decree-holder could certify an adjustment 
at any time he liked, and that there was 
no limitation to prevent his so doing. 
This view was subsequently followed 
in Tulca Bam v. Babaji (9). There a 
consent decree was passed in 1884, 
of a nature somewhat similar to the 
decree in the present appeal. The judg¬ 
ment-debtor had to pay annual instal¬ 
ments for twelve years. If he made no 
default in the payment of the instalments 
a piece of land which was the subject of 
the decree was to remain in his posses¬ 
sion. If he made default in payment of 
any instalment, the piece of land in 
question was to pass into the possession 
of the decree-holder. The decree-holder 
certified no payments, and in 1892 for the 
first time applied for execution stating 
that he had been paid all instalments up 
to the end of 1891 and that there had 
been a subsequent default. A Bench of 
the Bombay High Court found that there 
was no time fixed within which a decree- 
holder was hound to certify a payment 
made out of Court, and that the state¬ 
ment of satisfaction in the application 
for execution could be considered as a 
certification. (Here it will be seen that 
the Bombay High Court differs from the 
Allahabad High Court.) They considered 
however that, while these payments 
should he taken as certified, it was oi3en 
to the judgment-debtor to contest the 
fact that such payments had actually 
been made, and if he was able to show 
that limitation had not been saved by 
the making of such payments the appli" 
cation for execution would fail. These 
decisions were under the old Code of 
Civil Procedure. They have been followed 
under the new Code by a decision in 1920 
in Pandnrang Ballcrishna Golvankar v. 
Jagg a Bhau Bhagat (10). In 1918 the 
Judicial Commissioner of Oudh accepted 

(8) f 1887] 11 Bom. 0 t*’- 13.). 

(9) [1807] 21 Bom. 122. 

(10) [1021] 45 Bom. 91=59 I/C. 399=22 

Bom. L. R. 1120 
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the view taken in Tuka Ham v. Babaji 
(9). His decision will be found in Haid&)' 
Mirza v. Kailash Narain Dar (11). It is 
to be noted that in the above cases also 
no reference was made to Art. 181. 

There cannot thus be said to be any¬ 
thing authoritative upon the point. 
There has been a marked difference of 
opinion in High Courts upon it, and we 
have not been able to find that anywhere 
the point has been argued in the manner 
in which it has been argued here before 
us. In order to decide the point we 
must first examine closely the provisions 
of O. 21, R. 2. This rul e is as follows : 

2. (1) Where any money payable under a 
decree of any kind is paid out of Court, or the 
decree is otherwise adjusted in whole or in part 
•to the satisfaction of the decree-holder, the de¬ 
cree-holder shall certify such paj'ments or 
adjustment to the Court whose duty it is to 
execute the decree, and the Court shall record 
the same accordingly. 

(2) The judgment-debtor also may inform the 
Court of such payment or adjustment, and ap¬ 
ply to the Court to issue a notice to the decree- 
holder to show cause, on a day to be fixed by the 
Court, why such payment or adjustment should 
not be recorded as certified : and if, after service 
of such notice, the decree-holder fails to show 
cause why the payment or adjustment should not 
bo recorded as certified, the Court shall record 
the same accordingly. 

(3) A payment or adjustment, which has not 
been certified or recorded as aforesaid, shall not 
be recognised by any Court executing the decree. 

Now it is to bs noted that the position 
of a decree-holder under this rule differs 
essentially from the position of a judg- 
ment-dohtor. A decree-holder has the 
right himself to certify the payment or 
adjustment. The rule does not say that 
he must apply to the Court to certify 
the payment or adjustment. It says that 
he has the right to certify it, and the 
Court is obliged to record his certificate. 
The Court is not jjermitted under the 
rule to question the certificate, and in 
recording the certificate the Court cannot 
be said, in our opinion, to perform a 
judicial act. The judgment-debtor, on 
the other hand, is directed to apply to the 
Court (that is, directed to make an appli¬ 
cation) to issue a notice to the decree- 
holder to show cause why the payment 
or adjustment should not be recorded as 
certified, and the Court after service 
of such a notice, is either to reco d or not 
to record the payment as certified. Hero 
the judgment-debtor makes an appliea- 

(11) [1*J18] 21 O. C. 101 — J7 I. C. 177 — 5 O. 

L. J. *182. 


tion, and the Court certifies by a judicial 
act. 

We now direct our attention to 
Art. 181. The third division 1 of the First 
Schedule of Act 9 of 1908 from the 158th 
to the 183rd articles J;is concerned with 
“Applications.’* Fvery application in 
the Articles 158 to 180 and 182 to 183 
is an application on which the Court has 
to perform a judicial act. It has to 
decide some point judicially. From this 
circumstance we infer that the word 
“application” when used in Art. 181, 
means an application ejusdem generis ; 
in other words, an application on which 
the Court has to decide judicially. As 
a certification by a decree-holder under 
O. 21, R. 2 (1) does not raise any' point on 
which a Court has to decide judicially, 
we are of opinion that a certification is 
not in any' circumstances an application 
within the meaning of Art. 181. 

But apart from this it is to be noted 
that, while O. 21, R. 2, part 2, provides 
specifically' for an application by the 
judgment-debtor, O. 21, R. 2 (1) does not 
provide for an application by the decree- 
holder ; and under the rules which are 
• still in force governing the supplementary 
procedure of subordinate Courts in Oudh 
contained in the Oudh Civil Digest it is 
specifically laid down in R. 168 that, 
although a decree-holder may, if he 
wishes, file an application with his certi¬ 
fication under O. 21, R. 2 (1), he may' 
present the certificate without a formal 
application, and that should he present 
a formal application the cost of the stamp 
thereon should not be charged against 
the judgment-debtor. This is an addi¬ 
tional reason in favour of a decision that 
Art. 181 has no application. Such a 
certificate is not an application. A 
fortiori it cannot bo an application 
within the meaning of Art. 181. 

The case then stands thus that in our 
opinion neither under (he Code of Civil 
Procedure nor under Act 9 of 1908 is 
there any' limitation which compels a 
decree-holder to certify a payment or 
adjustment under the provisions of O. 21, 
R. 2 (1) within any particular time, 

and thus the certificate of the decree- 
holder of 8th Decernberl924 is a good 
certificate within the law. We decide 
the first point accordingly'. 

Our decision upon the first point 
governs the decision upon the second 
point. As soon as the certificate of the 
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8th December 1924 had been recorded, 
the Court was in a position to know 
that the execution of the decree was nob 
time-barred. Execution was clearly 
nob time-barred. This certificate estab¬ 
lished that the judgment-debtor had 
conformed to the terms of the deci'ee in 
such a manner as to render himself not 
liable to have execution taken out against 
the mortgaged property until after the 
31st October 1922. On these decisions 
the appeal must fail. 

We need not decide the third point. 
This might have presented diiliculty if 
the appeal had succeeded upon the first 
two points ; for we should have found it 
somewhat difficult to find whether there 
was or was nob any acknowledgment in 
writing within the meaning of S. 19 or 
Act 9 of 190S which could have saved 
limitation. The conclusion at which we 
arrive is similar to the conclusion 
at which the Bench of the High 
Court of Bombay arrived in Taka Ram 
v. Babaji (9), excej^t for the fact that 
here there is a good certification prior to 
the application for execution. The trial 
Court has examined the plea of the judg¬ 
ment-debtor to the effect that the pay¬ 
ments alleged were not genuine payments 
upon its merits and has decided rightly 
upon its merits that those payments were 
genuine payments. We, therefore, dismiss 
the appeal with costs. 

Appeal dismissed. 
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tiff —Appellant. 
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Sheo Sa ru p —Defendant—Respondent. 
Second Appeal No. 180 of 1925, Decided 
on 19th October 192G, from the decree of 
the 1st Add 1 • Sub-J., Lucknow, Df- 31st 
December 1924. 


sfc Mortgage — Redemption — Mortgage for a 
fixed i> ( riod in consideration of mortgagee pay- 
ing regularly instalment decree existing against 
the mortgagor — Mortgagee mailing default in 
paging—Mortgagor is entitled to redeem before 
the cj i> i i/ of the fixed period—Contract Act, 
Ss. 30 and 01—Speci fic Relief Act, S. 24 (2). 

The mortgagor mortgaged the property for a 
•fixed period of 15 years in consideration of the 


mortgagee -paying a decree-holder, who had a 
charge on the mortgaged property, certain instal¬ 
ments regularly. There wa3 a covenant that in 
the event of the decree-holder proceeding to 
bring the property to sale and selling it the 
mortgagee would bo entitled to recall the whole 
of the mortgage money due to him. After paying 
some of the instalments, the mortgagee made 
default and the mortgagor, after satisfying the 
decree-holder, sued to redeem the mortgage. 

Held : that it was opon to the mortgagor to 
ignore the condition of 15 years and to seek re¬ 
demption at once. When the mortgagee failed 
to perform his part of the contract, it followed 
that the mortgagor was also entitled to rescind 
his promise as well and to recover possession of 
the mortgaged property under the provisions of 
Ss. 39 and 54, Contract, Act, and S. 24 (2) of the 
Specific Relief Act without waiting for the expiry 
of 15 years. [P 13 C 2, P 14 C lj 

Hyder Husein —for Appellant. 

Anant Prasad Nigam —for Respondent. 

Judgment. —This is the plaintiff’s 
appeal from the decree of the First Addi¬ 
tional Subordinate Judge of Lucknow, 
dated the 31st of December 1924, affirm¬ 
ing the decree of the Munsif, Haveli, 
Lucknow, dated the 20th of February 
1924. On the 4th of September 1918 
Peare Lai, brother of the plaintiff-appel¬ 
lant, Sanwalo Prasad, executed a deed 
of mortgage in favour of Sheo Sarup, 
defendant-respondent in respect of a 1^ 
pies zamindari share situate in village 
Gomi Khera, pargana Mohanlalganj, in 
the district of Lucknow, in consideration 
of a sum of Rs. 500. The Courts below 
have found that the property mortgaged 
was the joint ancestral property of the 
family of tho plaintiff and his deceased 
brother, Peare Lai. The validity of the 
transaction of tho mortgage just now 
mentioned is accepted on behalf of the 
plaintiff and tlio suit, out of which this 
appeal arises, was laid for the purpose of 
redeeming the same mortgage. 

It appears that on tho 3rd of Septem¬ 
ber 1919 Peare Lai borrowed a further 
sum of Rs. 50 from tho mortgagee and 
gave a deed of chargo in respect of tho 
loan affecting tho property which was 
mortgaged previously. Tho plaintiff’s 
case in respect of this deed of charge is 
that the money borrowed by Peare Lai 
thereunder was not borrowed for the 
purpose of the joint family and the charge 
was therefore nob binding on the joint 
family property. This case has been 
accepted by the Courts below and the 
^plaintiff-appellant has been absolved from 
tho liability of repaying the loan of 
R . 50. Tho defendant-respondent in the 
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course of arguments before us challenged 
the propriety of the decision of the Courts 
below on that part of the case. We, 
however, have heard nothing to justify 
any interference. The Courts below have 
dismissed the suit for redemption on the 
ground that the deed of mortgage of the 
4th of September 1918 provides against 
redemption for the period of 15 years. 
That there is such a covenant is not dis¬ 
puted and if the performance of that part 
of the contract on the part of the mort¬ 
gagor is enforced the claim for redemption 
must be held to be premature ; but it is 
argued on behalf of the plaintiff-appel¬ 
lant that in view of the circumstances to 
he stated presently the defendant-respon¬ 
dent has disabled himself from insisting 
on the jjerformance of that contract by 
the jDlaintifif-ajjpellant. Now those cir¬ 
cumstances are as follows : 

It appears that one Nand Lai held 
a decree against Peare Lai for a sum of 
Us. 432-14-0 and the amount of the decree 
was declared to be a charge on the family 
property. The decree-holder had the 
option in the event of certain contingen¬ 
cies to bring the family property to sale 
in execution of his decree. For the satis¬ 
faction of the decree provision was made 
that the judgment-debtor, Peare Lai, 
would pay Rs. 50 at the end of June 
every year till the entire amount duo 
under the decree was paid off. The first 
instalment was to fail due at the end of 
June 1918. The mortgage of the 4th of 
September 1918 was expressly effected 
with the sole object of satisfying Nand 
Lai’s decree in the manner contemplated 
by that decree, that is to say, by punctual 
payment of the instalments duo there¬ 
under by the mortgagee. The mortgagee 
paid some of the instalments but he made 
default in paying the rost. The decree- 
holder, Nand Lai, thereujjon served the 
plaintiff-appellant with a notice to pay 
the entire balance of the decree and in 
ca^e of default threatened to put the pro¬ 
perty which boro the charge for the 
decree to sale.. To avert the threatened 
sale the plaintiff-appellant discharged 
the instalments duo to the decree-holder. 
Having done that ho brought the suit for 
redemption, out of which this appeal has 
arisen. The argument advanced on be¬ 
half of the plaintiff-appellant is that the 
defendant-respondent having failed to per¬ 
form his part of the contract the plaintiff 
was entitled to rescind the xn'omise to 


maintain the mortgagee’s possession for a 
term of 15 years certain. 

It appears to us that the argument is 
sound and must be upheld. The decision 
can be founded on two distinct grounds. 
The first ground arises out of the cove¬ 
nants contained in the mortgage itself. 
One of such covenants is that in the 
event of the decree-holder proceeding to 
bring the property to sale and selling it 
the mortgagee would be entitled to recall 
the whole of the mortgage money due to 
him. The default in the payment of the 
instalments having occurred and the 
decree-holder having expressed his inten¬ 
tion to enforce the right to bring the 
property to sale we must hold that the 
contingency contemplated by the coven¬ 
ant mentioned above did happen. That 
being so the mortgage-money became due 
in terms of that covenant. It follows 
that the right to redeem accrued simul¬ 
taneously. The present suit seeks no 
more than to exercise that right. The 
covenant, to which we have referred, 
appears to be intended for the mutual 
benefit of the mortgagor and the mort¬ 
gagee. The reason for this view is very 
simple. It would obviously bo for tlio 
benefit of the mortgagee to he able to 
recover whatever he paid on the transac¬ 
tion of tho mortgago and it will be alsa 
beneficial to tho mortgagor to avert the 
possible sale of the mortgaged property 
and to recover possession thereof from 
the hands of the mortgagee on pay¬ 
ment of his dues. We therefore hold 
on the construction of the covenant in 
Question that the parties to tho contract 
intended to put au end to tho mortgage 
in tho event of the contemplated contin¬ 
gency coming to happen. 

Tho second ground on which we think 
that the appeal should prevail is that the 
obligation imposed on the mortgagee to 
make payments punctually to Nand Lai, 
decree-holder, was an essential part of tho 
contract of mortgago. Indeed the whole 
purpose of the mortgage is centred on 
that particular obligation. Admittedly 
the mortgagee has failed to perform that 
obligation which ho had undertaken to 
perform in its entirety. The considera¬ 
tion for this obligation on the part of tho 
mortgagee consisted, amongst other pro¬ 
mises, of the promise on the part of the 
mortgagor to maintain the mortgagee’s 
possession for 15 years certain. ^Tho 
mortgagee having failed to perform his 
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part of the contract it seems to us to 
follow that the mortgagor is entitled to 
rescind his promise as well and to recover 
possession of the mortgaged property 
without waiting for the expiry of 15 
years on payment of the sum of money 
which may he due to the mortgagee. In 
a case of this nature it was not necessary 
for the mortgagor to withhold rescission 
of the contract until every disability to 
perform his part of the contract by the 
mortgagee had been exhausted. The 
mortgagee admittedly made default and 
therefore breach of the contract which 
ho had promised to j^erform did take 
j)lace as soon as the default was made and 
if that part of the contract in respect of 
which the breach occurred on the part of 
the mortgagee was an essential part of 
the entire contract of mortgage, the 
plaintiff-appellant, who was the promisee 
of the reciprocal promise to maintain 
jiossession for 15 years certain, was en¬ 
titled to rescind the latter forthwith. 
Our reasoning in support of the second 
ground of decision is, we presume, well 
founded on the provisions of Ss. 39 and 54 
of the Indian Contract Act, 1872, and of 
8. 24, Cl. (2) of the Specific Relief Act, 
1877. The provisions of S. 39 of the 
Indian Contract Act are in harmony with 
the general law of contract as it prevails 
in England. In the case of The Mersey 
Steel Sc Iron Co. v Naylor, Denson Sc Co. 
(1), Lord Blackburn made the following 
observation : 

The rule of law, a* I always understood it, is 
that where there is a contract in which there are 
two parties, each side having to do something 
(it is so laid down in the notes to Pordayc v. 
Cole (2). if you see that the failure to perform 
one part of'it goe- to the root of the contract, 
goes to the foundation of the whole it is a good 
defence to say 1 am not going on to perform 
my part of it when that which is the root of the 
whole and the substantial consideration for my 
performance is defeated by your misconduct.’ 

On- the construction of the deed of 
mortgage before us wc have already held 
t hat the obligation to meet the instal¬ 
ments of the decree as they fell duo was 
an essential obligation undertaken to bo 
performed by the mortgagee. The Courts 
below have refused to apply the principle 
of law which wc are applying to the pres¬ 
ent case on the ground that the mort¬ 
gagor having delivered possession once to 
t he mortgagee had nothing to p erfor m 

(1) y A. 431--53 li. J. Q. B. 1117=51 L. T. 

C37 3*2 W. 1?. 9K9. 

(•>) 11871] L Will. Sauud. 518 


any further act under the contract. This 
is an erroneous view of the construction 
of the contract of mortgage under con¬ 
sideration. The promise made by the 
mortgagor in consideration of the reci¬ 
procal promise made by the mortgagee 
was not only to deliver possession under 
the contract of mortgage, but also to 
maintain that possession for a term of 
15 years certain. We rejoice to find that 
the view which we have taken in this 
case is fortified by several decisions of 
the late Court of the Judicial Commis¬ 
sioner of Oudh and also by a decision of 
a Bench of the High Court at Allahabad. 
Those cases are Saiyecl Muhammed Dakar 
v. Kedar Nath (3) ; Husaini v. Dam 
Char an (4) ; Avantilca Prasad v. Gur 
BaJchsh (5) and Chhotkio v. Daldeo (6). 

We allow this appeal, set aside the 
decrees of the Courts below and grant a 
decree to the plaintiff-appellant for the 
redemption of the property described in 
the plaint on payment of Rs. 254 within 
six months of this date. A decree in 
terms of O. 34, R. 7, of the Code of Civil 
Procedure will be prepared. The idain- 
tiff-appellant will be entitled to his costs 
in all the three Courts and he will be at 
liberty to deduct the same from the 
mortgage-money and to pay the balance. 

Appeal allowed. 

(3) [1908] n 6. c. suT 

(1) f 1015] IS O. C. 280=32 I. C. 311=2 O.LJ. 

4 88 . 

(5) A. I. R. 1924 Oudh 125=27 O. C. GO. 

(G) [1912] 31 All. 059=17 I. C. 310=10 A. L. J. 

330. 
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Stuart, C. J. 

Niiu-ah All —Applicant. 

v. 

Madhuri Saran —Opposite Party. 

Criminal Revision No. .101 of 1926, 
Decided on 4th November 1926, against 
the order of the 2nd Addl. Sub-J., Luck¬ 
now, D/- 14th July 1926, 

J{c Criminal I\ C., Ss. 439 and 47G— Rcvision 
—Civil P. C., S. 115. 

An appellate order by a civil Court confirming 
refusal to lodge a complaint by its subordinate 
Court is not open to revision by High Court 
under S. 439, Criminal P. C., as the order is not 
of a criminal Court. It is also not revisable 
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under S. 115 if conditions of S. 115 are not ful¬ 
filled : 17 O. C. 25 and 40 Cal. 477, Bel. on. 

[P 15 C 2] 

Uarish Chandra —for Applicant. 

G. H. Thomas and P. D. Rustogi —for 
Opposite Party. 

Stuart, C. J .—This is an application 
which purports to be under S. 439 of the 
Code of Criminal Procedure against an 
order of'the Additional Subordinate Judge 
of Lucknow passed in appeal under which 
he upheld an original order of the Munsif 
(North) Lucknow, refusing to institute a 
prosecution against Madhuri Saran for 
having committed perjury. A prelimi¬ 
nary objection has been taken that this 
Court has no jurisdiction under the Code 
of Criminal Procedure to determine this 
application. 

Under tiie provisions of the Code of 
Criminal Procedure, as amended, no 
private person is permitted to institute 
a prosecution for perjury committed in a 
Court and such prosecutions can only be 
instituted by the Courts themselves. 
The old provision of the Code, under 
which a private person could institute 
such a prosecution, if he obtained per¬ 
mission from the Court to do so, has been 
abrogated. According to the law, as it 
now stands as it is contained in Chapter 
35 of the Code of Criminal Procedure 
when any Civil, Revenue or Criminal 
Court is of opinion that it is expedient 
in the interests of justice to make an 
inquiry as to the desirability of institut¬ 
ing such a prosecution, it is required to 
investigate the matter and finally either 
put in a formal complaint upon which 
the prosecution will be instituted or 
refuse to prosecute. Its order is open to 
one appeal which lies to the Court im¬ 
mediately superior to it, should there bo 
such a Court. 


Thalcur Dasw. King-Emperor (1), and the 
view taken by the Judicial Commis¬ 
sioner's Court on that occasion was the 
view which was taken by a Pull Bench 
of the High Court of Calcutta in Emperor 
v. Har Prasad Das (2). The objection 
must prevail. The Court has no juris¬ 
diction to determine this matter under 
the provisions of the Code of Criminal 
Procedure. It has been suggested to me 
by the learned counsel for the applicant 
that I should treat this application as an 
application in civil revision under S. 115 
of the Code of Civil Procedure. It is 
sufficient upon this point to decide, as I 
do decide, that it cannot possibly be 
suggested that the Courts below have 
acted without jurisdiction or illegally or 
with material irregularity. They deci¬ 
ded, as they had every right to decide, 
that on the materials before them they 
would not prosecute. 

I dismiss this application. 

_ Application dismissed. 

(1) [1013] 17 6. C. 25=22 I. C. 1001=15 Cr. 
L. J. 217. 

(-) [1913] 40 Cal. 477=17- C. W. N. G47=19 
I. C. 197 = 17 C. L. J. 245 (P.B.). 
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Raza, J. 

Manohar Dal and anothei -Plaintiffs 

—Appellants. 

Imdad Alt and another —Defendants—- 
Respondents. 

Second Appeal No. 289 of 1925, De¬ 
cided on 13th April 1926, from the de¬ 
cree of the Sub-J., Sitapur, D/- 16th 
March 1925. 


In this particular instanco the order 
refusing to prosecute is the order of the 
civil Court of the Munsif and the appellate 
order is the order of the civil Court of the 
Additional Subordinate Judge. Under 
S 435 of the Code of Criminal Procedure 
this Court has power to call for and 
examine records of proceedings before an 
interior Criminal Court and has jurisdic¬ 
tion to revise the proceedings of inferior 
criminal Courts. The order before this 
Court is not the order of an inferior crimi¬ 
nal Court but the order of a civil Court. 
I took a somewhat similar view in 1913 in 


V. tavi i' c., S. 11—Suit for mortgage 
debt against father and sons — Mortgagee's 
'pleader making statement that sons should’be dis¬ 
charged—Simple money decree passed — State¬ 
ment neither operates as res judicata nor as 
estoppel in subsequent declaratory suit by sons 
that the property is not liable to execution and 
sale in the decree against father—Evidence Act 
115— Hindu Law — Debts. 

\\ here in a suit by a mortgagee for recovery of 
the mortgage debt against a Hindu father and 
lus sons the pleader of the mortgagee stated that 
the sons may be discharged and a simple money 
decree passed against the father, the statement 

does not operate either as estoppel or as res judi¬ 
cata in a subsequent declaratory suit brought bv 
the soils that the joint family property was licit 
1,aMe to ^aohmeut and sale' in execution o£ 
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the simple money decree passed against the 
father. [P. 16, C 2] 

(b) Hindu Laiv—Debts contracted by father 
for legal necessity—No partition—No proof as to 
the debt being immoral or illegal—Whole joint 
family property can be •sold in execution of a 
decree for that debt. 

Where a debt contracted by father for legal 
necessity, and there is no partition and the sons 
fail to prove that the debt was contracted for 
illegal or immoral x nir P cscs > the whole joint 
family praperty, including the sous’ share can 
be attached and sold in execution of a simple 
money decree against the father for the recovery 
of that debt : A. I. R. 1626 Oudh 321 ; 44 Cal. 
524 ; and A. I. R. 1624 P. C. 50, Ref. [P 17, C 1] 


All Mohammad —for Appellants. 

Khali quzzaman for M. T Vasim —for 
Respondent No. 1. 

Judgment. —This is a plaintiffs’ ap¬ 
peal from a decree of the learned Sub¬ 
ordinate Judge, Sitapur, dated the 16th 
March 1925 affirming a decree of the 
learned Munsif of Sitapur dated the 1st 
December 1924. 


The plaintiff's are the sons of Har 
Prasad (Defendant No. 2). The Defen¬ 
dant No. 1 is the legal representative of 
one Abid Ali deceased. Abid Ali brought 
a suit against Har Prasad on the basis 
of a mortgage in May 1918. Ho sued to 
recover lb. 256-3 principal and interest 
by sale of the mortgaged property. The 
plaintiffs wore made parties to that suit 
on their own application. They con¬ 
tested the suit on the ground that the pro¬ 
perty in suit was ancestral property and 
was not liable for the debt of the Defen¬ 
dant No. 1. The necessary issues were 
framed and then the case was adjourned 
to 291 h November 1918. On that date 
the plaintiffs’ pleader stated that a 
money decree might he passed against 
Defendant No. 1 (Har Prasad). He stated 
further that he was discharging the 
plaintiff's (who were the Defendants 
Nos. 2 and 3 in that suit) so far as their 
interest in the joint properly was con¬ 
cerned. The Defendants Nos. 2 and 3 
were then discharged l»y the Court and 
a simple money decree was passed against 
Har Prasad alone. Imdad Ali Defendant 
No. 1 attached the property in suit in 
execution of the simple money decree 
mentioned above, after the death of Abid 
Ali. The plaintiffs filed an objection 
but their objection was disallowed by 
the Court on the 4tli September 192i. 
The plaintiffs then brought the present 
suit for a declaration that the property 
specified in the plaint was not liable to 


attachment and sale in execution of the- 
decree against the Defendant No. 2 (Har 
Prasad). They alleged that the debt in 
respect of which 'the decree had been 
made was contracted for illegal and im¬ 
moral purposes and that the Defendant 
No. 1 had no right to sell the property 
in execution of the decree against the- 
Defendant No. 2. 

The claim was resisted by the Defen¬ 
dant No. 1 on various grounds. The suit 
was dismissed by the learned Munsif of 
Sitapur and his decree was affirmed by 
the learned Subordinate Judge on the 
16th March 1925, on the findings that 
no partition had taken place between 
the plaintiff's and their father (Defendant 
No. l)as alleged, that the dobt in ques¬ 
tion was contracted for legal necessity 
and the plaintiff’s had failed to prove 
that it had been contracted for immoral 
purposes and that the matter in differ¬ 
ence was not barred by the principle of 
res judicata. The plaintiffs have now- 
come to this Court in second appeal con¬ 
tending that the lower appellate Court 
was wrong in holding that the matter in 
difference was nob barred by the princi¬ 
ple of res judicata. 

This is the only point which has beeir 
urged before me in the course of argu¬ 
ments. I should like to note that the 
plea of res judicata was nob raised in the 
first Court. The plea of estoppel only 
was raised in the first Court with refer¬ 
ence to the statement made by the plain¬ 
tiffs’ picador in Abid Ali’s suit on the 
29th November 1918. It was rightly 
held by the first Court that the fact that 
Abid Ali, predecessor of the Defendant 
No. 1, obtained money decree against 
Har Prasad and discharged the plaintiffs 
so far as their interest in the property 
was concerned, did not estop the Defen 
dant No. 1 from attaching the property 
in suit in execution of his decree against 
Har Prasad. The appellants’ learned 
counsel has now contended before me 
with reference to the statement 
dated the 29th November 1918 men¬ 
tioned above that the matter is barred by 
the principle of res judicata In the 
former suit the matter directly and sub¬ 
stantially in issue was whether a father 
of the joint Hindu family could validly 
mortgage the joint family property andj 
the joint; family property can be attached 
on execution of a simple money deeiee, 
when the debt for which the decree was 
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passed was not contracted for any illogal 
or immoral purposes. It should bo borne 
in mind that no decree for sale of the 
mortgaged property was passed in the 
former suit and the decree which was 
passed in that suit was a simple money 
decree against the Defendant No. 1 Har 
Prasad. It is difficult to understand 
what Abid Ali’s pleader in the former 
suit meant by stating that ho was dis¬ 
charging Har Prasad’s sons so far as 
their interest in the joint property was 
concerned, when ho was asking the Court 
to pass a simple money decree only 
against Har Prasad. So far as I see the 
statement in question does not operate 
either- as estoppel or as res judicata 
in the present suit. The matter which 
is to bo decided in the lire sent suit was 
not finally heard and decided in the 
former suit. 

In my opinion tho case was properly 
decided by the lower Courts. Even 
when a mortgage decree is passed against 
a Hindu father, his sons cannot escape 
liability under tho decree when they 
have failed to prove that mortgage debt 
was contracted for immoral or illegal pur¬ 
poses : see N and Lai v. Umrai (1). 
Having regard to tho principle of deci¬ 
sions in Sri pat Singh Dugar v. Pradyot 
'Kumar Tagore (2) and Brij Narain v. 
Mangla Prasad (3), I am of opinion that 
the whole property can bo attached and 
sold in execution of tho decree men¬ 
tioned above. The result is that the ap¬ 
peal fails and must bo dismissed. I dis¬ 
miss tho appeal with costs. The decree 
of the lower appellate Court is confirmed 
in all respects. 

Appcal dism issed. 

(1) A. I. R. 1926 Oudh 821“ ' 

(2) [1917] 44 Cal. 524=39 I. C. 252=14 I. A. 

1 (P. C.). 

(3) A. I. R. 1924 P. C. 50—1C All. 93 (P. C.). 
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Stuart, C. J.. and Raza. J. 

Raj Bahadur Singh —Prisoner - 

pellant. 


Ap- 


v. 

King-Em per or — O pposi t o Pa r t y. 
Criminal Appeal No. 29G of 1926, Do- 
cided on 25tli August 1920, from the 
order of tho 2nd Addl. S. .1 Lucknow 
D/- 24th July 1920. 
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s{t Evidence Act , S. 24 — Confession duly re¬ 
corded after talcing all precautions — Retraction 
without sufficient explanation as to how the ac¬ 
cused came to m a Ice th-e confession , docs not make 
it inadmissible. 

Where an accused makes a confession after all 
the precautions necessary have been taken by tho 
Magistrate recording the confession, the mere 
fact that the confession has been retracted will 
not make it inadmissible 'unless tho accused 
gives any sufficient reason as to how he came to 
make the confession. 

A man of sound mind and full ago, who make3 
a statement in ordinary siinplo language, must 
be bound by the language ot the statement and 
by its ordinary plain meaning : A. I. R. 1925 
All. G27 (F. B.), Foil. [P 17 C 2 ; P 18 C 1] 

Joint Jackson and Ram Krishna Chau- 
dhri —for Appellant. 

tlr. H. Thomas —for the Crown. 

# 

Judgment. —(After setting out facts 
and discussing tho evidence the Judge 
proceeded.) Wo have in addition his 
(the appellant’s Raj Bahadur Singh’s) con¬ 
fession. How has this been explained 
away ? He stated before the committing 
Magistrate, that the confession had been 
forced out of him by torture. Ho made 
specific allegations of torture. He said 
that he was not in his senses, that he had 
been beaten, that ho had not been 
allowed to sleep for 48 hours, that he was 
seated on two bricks, that his legs were 
stretched over bricks, that a rope was 
tied round his testicles and a brick was 
hung to tho rope, that his hands were 
stretched and tied to a lathi, that ho was 
hung up by bis bands and that he was 
beaten with bricks and blows from the 
first. There is nothing whatever to sup¬ 
port these allegations of torture and we 
believe that they are completely un¬ 
founded. Wo have already noted the 
manner in which the Magistrate recorded 
the confession. His methods should serve 
as a model to other Magistrates engaged 
in similar duties. He took every precau¬ 
tion to protect the appellant’s interests. 
He gave him an hour and a half to think 
over what he was going to do. He 
warned him against the risk that ho was 
going to incur in making a confession. 
Ho obtained from him a clear statement 
that ho had not been put in fear or re¬ 
ceived any inducement and tho appel¬ 
lant, after his interest had been safe¬ 
guarded in this manner, made this deli¬ 
berate confession of the crime. Ifc 13 
true that the confession has boon re¬ 
tracted but the appellant lias not been 
able to give any sufficient reason as to 
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how he came to make the confession. "We 
agree with the views of the learned 
Chief Justice of the Allahabad High 
Court given in the Pull Bench decision : 
Hagglia v. Emperor (1), as to the method 
in which such a confession as this should 
be looked at. In that case, as in this 
case, allegations of torture had been 
made, and in that case, as in this, the 
investigating 7 >olice officer, who was ac¬ 
cused of having inflicted the torture, was 
not cross-examined upon the subject. At 
page 630 (A. I . E. 1925 A.) the learned 
Chief Justice has said : 

Iu these cases of confession whenever one 
wishes to draw the ordinary inference from the 


plain statements of the accused, one is invariably 
told that he is 4 only an ignorant villager.’ 4 Ig¬ 
norant villagers’ give evidence in civil Courts 
with great acumen, they carry on agriculture or 
village trade with success, they are units iu the 
normal village life and take a greater or less de¬ 
gree of interest in affairs, local, provincial and 
national. 1 think 4 ignorant villager’ is a mis¬ 
nomer and that whatever useful function that 
phrase may have served in influencing Courts in 
the past, its range ought to be restricted in this 
the year 1925. 1 am of opinion that a man of 

sound mind and full age, who makes a statement 
in ordinary simple language, must be bound by 
the language of the statement and by its ordinary 
plain meaning. 

The appellant is Thakur zaraindar. IIo 
is 35 years of age. lie has been unable 
to explain to our satisfaction liow be 
came to make this confession if bo is not 
guilty. He has been tillable to establish 
to our satisfaction that the confession is 
inadmissible in evidence. Ilis learned 
counsel has made the following obser¬ 
vations : He suggests, that the murder 
was clearlv not committed by Bisheshar, 
and he suggests that, if the murder was 
not committed by Bisheshar, the whole 
of the confession is false. Wc need not 
go into the point as to what would be 
the evidential value of the confession, if 
the murder had not been committed by 
Bisheshar : for we are not satisfied that 
Iho negative conclusion that Bisheshar 
did not commit the murder can be made 
out. It is true that Iho polico have not 
been able to find any evidence against 
Bisheshar which would justify putting 
him upon his trial. The circumstance 
that the appellant has slated in this con¬ 
fession that Bisheshar was the murderer 
standing by itself would not justify (he 
Crown in putting Bisheshar on his trial 
if this were the only piece of evidence 
against Bisheshar. The investigating 


(1) A.I.R. 1925 All. 027 (F.B.). 


officer in connexion with this matter has 
said : . - . 

I had paid visit to Bishesliar’s house at Nigo- 
han police circle Bithoor, District Cawnpore, but 
could not find him at home. Later he himself 
came to me at the police station. I -fouud no 
evidence against him. 

In these circumstances Bisheshar was 
rightly not prosecuted. We have no 
materials for arriving at the conclusion 
that when the appellant stated that he 
induced Bisheshar to murder his wife, 
and that Bisheshar did murder his wife, 
while he was on the roof, there is any¬ 
thing false in his statement. We agree 
with the view taken by the learned Ses¬ 
sions Judge. He had no hesitation in 
believing that the account of the murder 
given in the confession was true although 
he was inclined to believe that the ap¬ 
pellant did not remain on the roof at the 
time that the murder was committed but 
assisted Bisheshar in committing it. The 
opinion of the assessors was that Baj 
Bahadur Singh was guilty and that his 
confession was correct. We agree with 
the learned Sessions Judge and assessors 
and line! that Baj Bahadur Singh was 
clearly guilty upon the charge upon 
which ho has been found guilty. Noth¬ 
ing has been elicited in extenuation of 
the crime. Wo dismiss his appeal, and 
confirm his conviction. Wo confirm the 
sentence passed upon him and direct that 
it ho carried into effect. 

Appeal dismissed . 
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King, J. 

Jadu Nath Singh —Plaintiff—Appel¬ 
lant. 



Ram Sahai and others —Defendants 
Bespondents. 

Bent Appeal No. 14 of 1920, Decided 
on 19lh October 1926, from the decree of 
the Dist. J., Lucknow, D'- 21st January 
1 926. 

(a) Pambardar — Co-sharers can agree that 
no remuneration should be paid to lumbardar 
/or collection. 

Tlie right to receive lambardari duo* at five 
per cent upon the land revenue is conferred by 
statutory rules made by tlie Board of Revenue, 
but this rate of five per cent is only to bo given 
to the lambardar in tho absence of any agree¬ 
ment to the contrary, It is always open to the 
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co-sharers to agree what amount is to be paid by 
way of remuneration to the lambardar. No 
minimum amount is fixed by law, and it is open 
to the co-sharers to agree that the lapibardar, 
whoever he may be, shall not be entitled to 
claim any remuneration from the co-sharers 
whom he represents. [P 19 C 2, P 20 C 1] 

( b ) Land tenure—Land held In chalcdari 
rights—Holder getting sujierior rights In the 
mahal—No merger takes place unless holder re¬ 
quires full proprietary interests. 

Where the defendant had certain chakdari 
land, but wheu he acquired superior proprietary 
rights in the mahal, the Revenue Court ordered 
the chakdari land to be classed as khalsa land, 
on the ground that the under-proprietary right 
merged in the superior proprietary rights. 

Held : that this order by a revenue Court 
cannot deprive the defendant of his under-pro¬ 
prietary rights and no question of merger can 
arise unless and until the under-proprietor ac¬ 
quires full proprietary rights in the mahal. 

[P 20 C 1] 

H. P. Sand —for Appellant. 

(jhtya Prasad Srivastava —for Respon¬ 
dent No. 1. 


King, J. —This second appeal arises 
out of a suit by a co-shaver against a 
lambardar for arrears of profits. The first 
point on which the plaintiff-appellant 
attacks the judgment of the Court below 
is that the profits should liavo been de¬ 
creed on the basis of the gross rental in¬ 
stead of on *the basis of collections. It 
appears that the collections made by the 
defendant fell short of the gross rental 
by about fifteen per cent. The plaintiff- 
appellant lays stress upon the fact that 
tlio defendant in his written statement 
pleaded that the short collections were 
due to bad crops, whereas in his evidence 
ho made out that the short collections 
were due to troubles arising from the 
Kisan Sabha movement, in which the 
plaintiff took a leading part. It apjicars 
from the judgment of the trial Court that 
these pleas wore not entirely inconsist¬ 
ent, since the defondant made out that 
the short collections were partly due tc 

tmo ivisan babha movement and partlv 
cine to had crops. J 

The defendant produced full accounts 
ot his collections and proved that he 
had filed suits for recovering arrears of 
rent, and both the Courts below have 
held that the defendant is not 
shown to have been negligent in making 
collections. In these circumstances I 
agree with the lower appellate Court that 
no case lias been made out for passing a 
decree for profits based on the gross 
rental. The second point raised by the 


plaintiff-appellant is that the defendant 
should not have been allowed any deduc¬ 
tion on account of lambardari dues. In 
1904 the plaintiff sold an eight annas 
shave of the village to the defendant and 
one of the sale-deed was that neither 
party should lie liable to pay lambardari 
dues to the other party. The plaintiff 
contends that the defendant is bo ind by 
this contract, and cannot claim lambar¬ 
dari dues in the face of liis own agree¬ 
ment to the contrary^. 

The Court below held that the defen¬ 
dant was not bound by this contract not 
to claim lambardari dues, since the right 
to such dues do^s not arise from any 
contract, but from statutory rules 
made by the Board of Revenue. More¬ 
over, the defendant was not the lambav- 
dar when ho purchased the share in 1904, 
and did not acquire his right to lambar¬ 
dari dues until lie became appointed as 
lambardar. 


I do not think this argument is sound. 
The parties to the sale-deed clearly stipu¬ 
lated that neither should be liable to pay 
lambardari dues to the other. This means 
that if tlie defendant was subsequently 
appointed as lambardar, then lie would 
not be able to claim lambardari dues from 
the plaintiff. The fact that the defen¬ 
dant was not lambardar at the time of 
the agreement is immaterial. I see no 
reason whatever in law or in equity why 
the parties should not be bound by their 
own agreement. The right to'receive 
lambardari dues at five per cent upon the 
land revenue is conferred by statutory 
rules made by the Board of Revenue, but 
it must lie noted that tin's rate of live 
per cent, is only to be given to the lam¬ 
bardar in the absence of any agreement 
to the contrary. R. 22, Board ‘Circular 
No. 8, Department III, runs as follows : 

Where the amount which a lambardar, by 
virtue of Ins appointment, is entitled to receive 
from the co-sharers whom lie represents, has 
b ? ea h y agreement, whether recorded in the 

vi 1 l:\ge papers or not such amount will (subieefc 

to the following rul ) continue to bo pavable to 
mm. 


-i.no following liule No. 


~ shows that 

where the amount payable to a lambar- 

dar lias been fixed by agreement 
then the agreement can lie repudiated 
by either of the parties thereto upon 
the expiry of tho current settle¬ 
ment of tho mahal, and if there is no 
agreement recording the amount, then 
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fche lambardar will be onfcifcled to receive 
from fche co-sliarers, whom ho represents, 
five per cent, upon fche land revenue 
payable by them in respect of their 
shares, or such less amount as may bo 
agreed upon between him and them. It 
is clear, therefore, that it is always open 
to fche co-sharers to agree what amount 
is to be paid by way of remuneration to 
the lambardar. No minimum amount is 
fixed by law, and I think ifc is open to 
the co-sharers to agree that the lamhai- 
dar, whoever ho may be, shall not be 
entitled to claim any remuneration from 
the co-sharers whom he represents. I 
see no reason, therefore, why the agree¬ 
ment recording the remuneration pay¬ 
able to the lambardar should not be valid 
and enforceable between the plaintiff and 
fcho defendant. It will no doubt ho open 
to either of the parties to repudiate Clio 
agreement upon the expiry of the current 
settlement of the mahal. I, therefore, 
accept the appeal on this point, and 
decide that no lambardari dues can bo 
claimed by tbc defendant. The amount 
of profits will bo corrected accordingly. 

The other point argued by the plain¬ 
tiff relates to the profits duo from the 
land in which the defendant has or had 
under-proprietary rights. Ifc ai^pears that 
fcho defendant had certain chakdari land, 
but when ho acquired superior proprie¬ 
tary rights in the mahal, the Revenue 
Court ordered tlio chakdari land to bo 
classed as khalsa land, on the ground that 
fcho under-propriotary rights merged in 
the superior proprietary rights. 1 agree 
with the Com-fc below that this order by 
a Revenue Court cannot deprive fcho de¬ 
fendant of his under-propriotary rights, 
hut it remains to bo considered whether 
or not the undcr-propriefcary rights still 
subsists, or whether they have become 
merged in fcho superior proprietary rights. 
I think no question of merger call arise 
unless and until the under-proprietor ac¬ 
quires full proprietary rights in the 
mahal. In the present, case the defen¬ 
dant is not a sixteen annas proprietor of 
fcho mahal in which his chakdari land 
are situated, since the plaintiff admitted¬ 
ly is a co-sharer to the extent; of two 
annas. As the defendant, therefore, is 

not fcho solo superior proprietor of tho 
mahal I think his under-proprietary 
rights cannot bo considered to have mei- 
ecd in bis superior proprietary rights. 
I agree with the Court below, therefore. 


that the defendant is liable to account 
only for fche under-proprietary rent. 

Tho respondent has raised a cross-ob¬ 
jection on fche ground that fche plaintiff 
could not claim anything on account of 
profits arising from certain miscellaneous 
plots (known as haqiafc mufcafarka) which 
belong to the defendant. These miscel¬ 
laneous plots were excluded from the sale> 
of fcho eight annas share by the plaintiff 
to the defendant in 1904, but fche plots 
were subsequently purchased by fche de¬ 
fendant. Tho question whether those 
plots should be taken into account in. 
calculating fche profits due to the plain¬ 
tiff seems to me to have been settled by 
previous litigation. 

The two annas share in respect of 
which the plaintiff claims profits in this 
suit, formerly belonged to one Mfc. Ja- 
naka, the plaintiff’s aunt. This share 
was mortgaged to certain persons, who 
assigned it to tho defendant. IVlfc. Janaka 
sued the defendant in 1915 for redemp¬ 
tion of the mortgage, and claimed mesne 
profits including her proportionate share 
in respect to tho miscellaneous plots. 
The question of profits was keenly con¬ 
tested, and decided against tho defendant 
in all the Courts up to the Court of fche 
Judicial Commissioner. Ram Sahai, the 
defendant in this caso, then instituted a 
suit against Jadu Nath, tho present plain¬ 
tiff, in fcho civil Court claiming a refund 
of tho profits paid by him in the first 
suit. The question was again fully con¬ 
tested, and the decision went against 
Ram Sahai in tho highest Court of ap¬ 
peal. Tho judgments of fcho Judicial 
Commissioner’s Court have not been pro¬ 
duced in fche evidence, but I think it is 
unnecessary for mo to consider tho merits 
of tho dispute. It appears that ifc has 
boon decided finally between tho parties, 
or their predecessors-in-interest, that fcho 
miscellaneous plots have to he taken into 
account in calculating the profits due 
on the plaintiff’s two annas share. 

I think I am bound by those decisions, 
and accordingly I dismiss the respon¬ 
dents’ cross-objection with costs. Tho 
plaintiff’s appeal is allowed on tho point 
of lambardari dues only, and dismissed on 
all other points. Tho plaintiff-appel¬ 
lant will get. his costs throughout in pro¬ 
portion to his success. 

Appeal partly allowed. 
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King, J. 

Maliabir Pattak and others —Plaintiffs 
—Appellants. 

v. 

Jageshar Pattak and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 199 of 1926, Deci¬ 
ded on 20th October 1926, against the 
decree of the Addl. Sub-J., Fyzabad, D/- 
19th March 1926. 

limitation Act, Art. 120— Declaration of title 
-—Wrong entry in revenue paper—Time runs 
from the date of the entry .« 

Where a plaintiff’s case is that a cloud is 
thrown upon his title by reason of an eutry iu 
the revenue registers made at his own instance 
and he seeks by a declaratory suit for the remo¬ 
val of that cloud, limitation for such a suit runs 
from the date on which an entry in the revenue 
registers was first made : 3 O. D. J. 226, Foil. 

23 O. C. 40 ; 7 O. L. J. 237 and 10 O. J. 413 , 
Dist. 

No fresh cause of action accrues if a subsequent 
application by the plaintiff for correction of the 
khewat is rejected bv the Revenue Court. 31 All. 
y, Poll. ' [P 21, C 2 ; P 22, C 1] 

IJargobind Dayal and Ganesh Prasad 
—for AppBllants. 

Suraj Prasad Khandelwal — for Res¬ 
pondents. 

King, J .— The only question 'for deci¬ 
sion in second appeal is whether the 
Courts below wore right in dismissing the 
suit as barred by limitation. The plain¬ 
tiffs claim that they are owners of a live 
annas four pies share in certain land, 
and that they are in possession of that 
share; but their names are entered in the 
revenue registers in respect of a four 
annas share only, so they seek for a de¬ 
claration that in fact they are owners of 
a livo annas four pies share. 

In 1902 the plaintiff was entered as a 
co-sharer in the laud in suit, to the ex¬ 
tent of four annas on his own application. 
The Courts below have hold that limita¬ 
tion for this suit began to run from the 
date when the alleged erroneous entry 
was made in the papers in 1902 on the 
plaintiff's own application. The •plain¬ 
tiff, on the other hand, claims that limi¬ 
tation began to run from the date when 
his application for correction of the 
khowat entry was rejected by the revenue 
Court on the uth of March 1925. If the 
latter date is taken as the starting point 
for limitation, then of : course the suit is 
within timo. 
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The Court below relied for its finding 
on the question of limitation mainly on 
the ruling in Ali Husain Khan v. Bandi 
Bibi (l). That case is very much on all 
fours with the present case. It was held 
in that case that, where a plaintiff’s case 
is that a cloud is thrown upon his title 
by reason of an entry in the revenue 
registers, and he seeks by a declaratory 
suit for the removal of that cloud, limi¬ 
tation for such a suit runs from the date 
on which the entry in the revenue regis¬ 
ters was first made. In the present suit 
also the plaintiff claims that he has all 
along been in x^ossession of his full share 
of five annas four pies, but a cloud has 
been cast upon his title by the fact that 
in the revenue registers his share is 
wrongly recorded as a share of four annas 
only. The cause of action, therefore, 
a id pears to be tho wrong entry in the 
revenue registers, and tho starting of 
limitation should, I think, be taken to 
be the date of the alleged wrong entry, 
considering that the entry was made, in 
the i3resent case, at tho instance of the 
lilaiutiff himself. 

The learned counsel for the api3ellants 
has cited the cases of Sri Raj Kuar v. 
Ganga Prasad (2), Baij Nath Singh v. 
Arjun Singh (3) and Sheopher Singh v. 
'Oeo.iarain Singh (4) in srnport of his 
contention that no cause of action can be 
held to have accrued so long as he re¬ 
mained in xiossession of his full share as 
alleged, merely by reason of the fact that 
the share was wrongly recorded in 
the revenue registers. These cases, 
however, can all ho distinguished from 
the case with which wo are now 
dealing, by reason of the fact that 
in the iDresent case tho alleged wrong 
entry was made at the instance of the 
plaintiff himself. In tho rulings referred 
to, the erroneous entries were made 
behind tho back of tho plaintiff. This 
constitutes a clear ground of distinction. 
A wrong entry cannot constitute a cause 
of action until it comes to tho xilaintiff’s 
knowledge. 

It is further urged that if a cause of 
action did arise when the alleged errone¬ 
ous entry was first made in 1902, a fresh j 
cause of action accrued when the jelaia-f 
tiff's ax3plication for _correction of the) 

(1) [1917] 3 O li.J. 220—31 1.0. TJ5. 

(2) [1920] 23 O.C. 46=55 I.G. 393 = 7 O. E. J. 

(3) [1920] 7 O. E. J. 237=55 I.G. 412 

(1) [1913] 10 A. L. J. 113=17 I. G. 0*75. 
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[khewat was rejected by the revenue 
Court on 5th of March 1925. I cannot 
accept this contention. If it -were accepted 
it would mean that a person who knows 
that his share has been wrongly entered 
in the revenue papers, need nob take any 
action to clear his title within limitation, 
hut can at any time make an application 
to the Revenue Court for correction, and, 
if the application is rejected, can claim 
that this rejection constitutes a fresh 
cause of action. 

The Allahabad High Court in the case 
of Ahbar Khan v. Turahan (5) held in a 
similar case that the fact that the defen¬ 
dant had resisted the plaintiff in an 
attempt to obtain correction of the 
khewat, did not give the plaintiff a fresh 
cause of action. Following that ruling I 
hold that the plaintiff did not obtain a 
fresh cause of action for the present suit 
by reason of the fact that his application 
for correction of the khewat was rejected 
on the 5th of March 1925. Agreeing 
with the Court below that the suit was 
barred by limitation, I dismiss the appeal 
with costs. 

Appeal dismissed. 

(of C1008] 31 All. 9=5 A. L. J. 037=1 I. C* 
557=(1008) A. W. N. 252. 
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Wazir Hasan ani> Ashworth, JJ. 

Ganri Sha nlea )—Credi toi—Appellant. 

V. 

It. J. DeCruze —Insolvent — Rcspon- 
deti t. 

First Appeal No. II of 1925, Docided 
on 15th December 1925, against an order 
of the 4th Addl. Dist., 4., Lucknow, D/- 
5th March 1925. 

J‘i ov/dent Fnnas Act (9 of 1807). 6'. 2 (1)— 
Cofnputsor y deposit is deposit so long as it is in 
fund—Ho once it is paid to the person en¬ 
titled , it is not exempt t'Jom attachment under 
Civil V. C\, GU (I) (A). 

The words '‘repayable on demand" in Sub- 
S. (I) cloarly s-liuw that ii compulsory deposit is 
only a deposit so long as it remains in the fund, 
and not after it has been paid over to the person 
to wlii_.se cridit it had hitherto stood. So it i-> 
not exempt from attachment after it has been 
paid over to *!ie poison entitled : 44 Jioni. G73, 

Distented front. ^ 

M. Wasivi— for A Proliant. 

Hunt Shankar —for H^spondenL 


Judgment. —This is an appeal from 
an order of the Fourth Additional Judge^ 
of Lucknow iu insolvency proceedings^ 
The insolvent, R. J. De Cruze, resigned 
his i^osition as an employee in the Oudh 
and Rohilkhund Railway, A sum of 
Rs. 4,800 standing to his credit in the 
jn'ovident fund was then returned to 
him. He had at an earlier date been 
made an insolvent, but bad not been 
discharged. A creditor, the appellant, 
asked (no Receiver having been appoin¬ 
ted) to be allowed to attach this sum. 
The lower Court, relying on the case of 
Nar/indas Bhukandas v. Glielabkai 
Guiabdus (1), ujiheld this contention. 
The question in this appeal is whether 
the lower Court was right in doing so. 

The decision relied upon appears to us 
to be on all fours with the present case, 
but we regret that we are nob disposed 
to follow it. It was admitted in the 
judgment of the Bombay Court that, 
under S. 1(5 (4) of the Provincial Insol¬ 
vency Act 3 of 1907, which is identical 
with S. 28 (4) of the present Act, 5 of 
1920, all inopsrty acquired by an insol¬ 
vent after the date of adjudication and 
before his discharge, shall forthwith vest 
in the Court or Receiver, and it was re¬ 
marked that, at first sight, it would 
appear that (hose words in their literal 
construction are free from any doubt. 
But the Bombay High Court refused to 
adopt a literal construction on two 
grounds. The first ground was that in 
the English casj, Cohen v. Mitchell (2), 
the English Court had declined to follow 
the literal construction of Ss. 44 and 54 
of the English Bankruptcy Act on the 
ground of inconvenience and the Bombay 
High Court pointed out, that in a previ¬ 
ous case decided hv the Bombay High 
Court, AIimahavuid v. Vadilal Dcvchand 
(5), the Court had allowed itself the same 
measure of freedom. It suffices to say 
that the earlier Bombay case was distin¬ 
guishable both from the later Bombay 
case and from the present case, inasmuch 
as in that case the insolvent had trans¬ 
ferred property in good faith acquired 
by him after the adjudication order to a 
third party for value. It was nob plea¬ 
ded in this case that the provident fund 

71) TlujoJ ii Bom. 07a=5G i7cT 440=22 
IDm. I-. R. 322. 

(2) 11800) ■>5 Q. 13. D. 262=03 B. T. 200=83 
\V. I?. 351=50 r.. J. Q. B. 400. 

(3) [10L0) 43 Bo-.n. 800=53 I. C. 107=21 
Bou.. i.. R. 810. 
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money had passed out of the control of 
the insolvent. In the later Bombay case, 
however, it has been held, that neither 
the Official Assignee nor the Official 
Receiver (and similarly the Court) ha5 
any claim to money drawn by an insol¬ 
vent as his provident fund from a Rail¬ 
way Company. The English ruling 
Cohen v. Mitchell (2), and the decision in 
j Nagindas Bhukanclas v. Ghelabhai 
Gulabdas (1), were based on other con¬ 
siderations. It invoked S. 4 of the 
Provident Funds Act, 1897, which is still 
in force. This section provides that 
neither the Official Assignee nor Receiver, 
appointed under Ch. 20 of the Civil P. C., 
shall be entitled to or have any claim on 
a compulsory dejiosit. The jiresent S. 57 
of the Provincial Insolvency Act 5 of 
1920, takes the place of S. 251 of the 
Civil P. C. of 1882 as regards the appoint¬ 
ment of Receivers. The Bombay High 
Court expressed the opinion that the 
words 

shall be entitled to or have any-claim on any 
such compulsory deposit 

would bar a claim to a compulsory 
deposit, oven after it had been paid over 
to the insolvent. In so doing wo con¬ 
sider that the Bombay High Court 
ignored the definition of “compulsory 
deposit” contained in S. 2 (4) of the 
Provident Funds Act, 9 of 1897. The 
definition runs as follows ; 

‘Compulsory deposit’ means a subscription or 
deposit which is not repayable on demand, or at 
the option of the subscriber or depositor, etc. 

In our opinion the words ‘repayable on 
demand” clearly show that a compulsory 
deposit is only a deposit so long as it 
remains in the fund, and not after it has 
been paid over to the person to whose 
credit it had hitherto stood. 

The respondent’s counsel invoked sub- 
S. (5) of S. 28 of the Provincial Insol¬ 
vency Act, 5 of 1920. This provision 
excludes from attachment of property 
which is exempted by the Civil P. C. 1908. 
Turning to the Civil P. C. 1908, wo find 
that S. GO (1), proviso (k), exempts from 
attachment all compulsory deposits and 
other sums in or derived from any fund 
to which the Provident Funds Act,' 1897, 
for the time being applies, in so far as 
they are declared by the said Act not to 
bo liable to attachment ; but we have 
already stated that the Provident Funds 
Act, 1897, only exempts compulsory 
deposits, and that the definition of 
compulsory deposit will not include 
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money after it 'has been paid out of the 
funds to an insolvent. The Civil P. C. 
does not, therefore, carry us any further 
or assist the insolvent. 

We are not concerned here with decid¬ 
ing whether the Bombay High Court in 
its earliei decision, quoted above, was 
right, in holding that the Receiver could 
not interfere with the property once it 
was transferred to a third party in good 
faith for consideration by the insolvent 
after an order of adjudication. It is 
obvious that money paid over by an 
insolvent to his wife, as is alleged to 
have been the case in respect of this 
money by appellant’s counsel cannot 
come under this description of property. 
For the above reasons, dissenting from 
the decision in Nagindas Bhuhandas v. 
Gelabhai Gulabdas (1), wo allow this ap¬ 
peal with costs, and direct the lower 
Court to take into consideration the 
appellant’s application on its merits. 

Appeal allowed. 
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Stuart, C. J., and Raza, J. 

Aditya, Dat Ram —Objector—Appel¬ 
lant. 

v. 

Jagjiwan D is and 'anotliei -(Deci’ee- 

holder) Auction-purchaser—Respondents. 

Alisc. Civil Appeal No. 12 of 1926, 
Decided on 3rd Sep!ember 1926, from 
an order of the Sub-J., Fyzabad, D/- 1st 
December 1925. 

(«) Civil P. C., O. 21, It. 92— Order confirm¬ 
ing sale is not appealable. 

No appeal against • an erdor under R. 92 
confirming a sals in execution of a decree. 

[P.24, C. 1] 

(it) Civil P. C.. O. 2L, R. 92— J udgment-debtor 
dying before confirmation of sale—Notice to his 
representatives before confirmation is not 
necessary. 

The Court is not bound to issue notice to 
the representatives of the judgment-debtor before 
confirming the silo under R. 92 when the sale 
is effected during the lifetime of the judgment- 
debtor and he dies before confirmation. 

[P. 24, C. 2] 

Ali Mohamad , ]\I. II ~ a si in and A. P 

M isra — for A ppel 1 an t. 

II. K. Ghosh —for Respondents. 
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Judgment.—This is an appeal under 
the provisions of O. 43, R. 1 (j) against 
an order of 1st December 1925, confirm¬ 
ing a sale in execution. It is to be 
noted that the rule in question permits 
an appeal against an order under R. 72, 
or R. 92 of O. 21, setting aside, or refus¬ 
ing to sot aside, a sale. The order ap¬ 
pealed against is an order under O. 21, 
R. 92 confirming the sale. There was 
no question of the Court below sotting 
aside the sale because it did not set it 
aside, and there was no question of the 
Court below, refusing to set aside the 
sale because it had never been asked to 
set it aside. Thus, in our opinion, the 
appeal would fail in limine. But we 
consider it desirable to state a few ad¬ 
ditional facts. Jag ji wan Das, decree- 
holder held a decree of 1921 against 
Babu Sitapat Ram. After several attempts 
to obtain satisfaction of this decree, he 
brought to sale eleven separate interests 
in landed property. 

The sale proclamation was issued and 
the date of sale was fixed for fclio 20th 
October 1925. The salt? ollicor adjourned 
the sale from time to time, but eventu¬ 
ally carried it out on the 27th October 
1925, and the proportion in question 
were sold to Kislian Narain. Wo have 
it that Jagjiwau Das had on the 25th of 
October applied, asking that certain^ of 
the properties should not bo brought to 
sale. His application was not, however, 
decided until the 28th October 1925, 
after the sale in question had taken 
plat 9 . On the 3rd November 1925, 
Sitapat Ram died. This appeal has been 
filed by Aditya Dat Rain, who alleges 
that ho is Sitapat Ram’s heir and ro- 
prosentative. It is not admitted by the 
other side, that ho is the sole heir and 
representative of Sitapat Ram deceased 
though ho is admittedly one of Sitapat 
Rain’s sons. Now the case stands at this : 
The sale had taken place on llio 2/th 
October 1925. Neither the decree- 
holder nor the auction-purchaser had 
made any objection. No person had 
applied to sot aside the sale under 
O. 21, R. 90. No application had been 
made by anybody. 

We are asked to set aside this sale on 
throe grounds. The first ground alleged 
is that the Subordinate Judge of Benares 
had issued an effective temporary in¬ 
junction staying the sale. The second 
is that the Subordinate Judge of Fyza- 
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bad had issued an order postponing the 
sale, and the third is tnab the heirs of 
Sitapat Ram were nob made parties to 
the proceedings after the death of their 
fatjher. Our decision on these points is 
as follows : 

The Subordinate Judge of Benares did 
not issue an injunction staying the sale. 
He sent a letter to the sale officer hop¬ 
ing that lie would postpone tho sale. -We 
need not go into tho question as to what 
was the jurisdiction of the Subordinate 
Judge of Benares to issue an effective 
order of this nature, because on the face 
of it ho did not issue any order at all. 
Under a decision of the Allahabad High 
Court, Raja Ram v. Dharam Das (l), 
the Subordinate Judge of Benai*G3 could 
not have issued a temporary injunction to 
a Court. In respect of the second point 
it is sufficient to note that the alleged 
order of the Subordinate Judge 
of Fyzabad postponing the sale was not 
delivered until after the 27th October 
1925, the date on which the sale took 
place. 

The third point requires a slightly 
more lenghthy treatment. It is /perfectly 
true that tho Subordiuate Judge who 
confirmed the sale did nob issue notice to 
tho heirs of Sitapat Ram after his death, 
but it is to bo noted that the sale hadj 
taken place when Sitapat Ram was alivoj 
and that under the rules it was not 
necessary to issue any notice to Sitapat 
Rain before confirming tho sale. As there 
was no necessity to issue notice to Sitapat 
Ram, there was no necessity issue notice 
to his heirs after his death. The heirs 
were in no way prejudiced. They had 
an opportunity to make an application to 
have tho sale set aside if tlioy so desired 
under the provisions of O. 21, R. 90. 
They made no such application. In these 
circumstances we do nob consider that 
there are any merits in this appeal. We 
dismiss this appeal with costs. 

Appeal dismissed. 


(1) [1U05J *2 a. L. J. ooi. 
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Badloo v. 

* A. I. R. 1927 Oudh 25 

Gokaran Nath Misra and Baza, Jj. 

Badloo —Plaintiff—Appellant. 

v. 

Mt. Bachchi — Defendant — Respon¬ 
dent. 

Second Appeal No. 288 of 1925, Deci¬ 
ded on 27th October 1926, from the 
decree of the Addl. Sub-J., Gonda, 
D/- 26th February 1925. 

Hindu haw—Alienation by co-parcener—— 
Gift of ancestral property to daughter's son is 
invalid. 

A gift by a manager of a joint Hindu family in 
favour of his daughter’s son evou of a small 
portion of the ancestral proporty is invalid : 31 
Bom. 373 (P.C.), Expl. and Dist. £P 25, G 2] 

M. Ali Mohammad —for Appellant. 

M. Alimad and Mohammad Ayah 
for Respondent. 

Judgment. —This appeal has been re¬ 
ferred to a Bench of two Judgos and 
arises out of a suit for possession of a 
plot of land situate in village Naraura 
Arjun, district Gonda. The plaintiff-ap¬ 
pellant Badloo with his uncle Surajman, 
constituted a joint Hindu family. Suraj¬ 
man died on August 10, 1925. A month 
before bis death he executed a deed of 
gift of the land in suit in favour of his 
daughter's son, Gaya Datt. Mb. Bachchi, 
the respondent, is his widow and is in 
possession of the said land. The plain¬ 
tiff’s case is that the gift executed by 
Surajman in favour of his daughter’s son 
Gaya Datt in respect of the land in suit, 
which is a portion of the joint ancestral 
property belonging to him and Surajman, 
is invalid, and should be set aside and 
that possession of the land he given to 
him. 

In defence it was contended that the 
gift being of a small portion of the 
joint ancestral property in favour of a 
daughter’s son was valid. There were 
other defences raised in the suit with 
which wo*aro not concerned. 

The probationary Munsif of Gonda who 
tried the suit gave the plaintiff a decree 
on the 30th September 1924, but his 
decree was set aside in appeal by the 
learned Additional Subordinate Judge of 
Gonda on 26th February 1925. The 
learned Subordinate Judge decided the 
caso in favour of the defendant on the 
ground that the deed of gift executed by 
a manager of a joint Hindu family in 
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favour of his daughter’s son of a small 
portion of the ancestral property was 
valid and reliance was placed by him on 
a ruling of their Lordships of the Privy 
Council reported in the case of Bachoo 
liar Kison Das v. Mankorebai (1). 

The plaintiff has now come to this 
Court in second appeal and it is con¬ 
tended on his behalf that the deed of 
gift executed by Surajman in favour of 
his daughter’s son is invalid in law and 
that the plaintiff’ is entitled to a decree 
for the land in suit. It is urged that the 
aforesaid decision of their Lordships of 
the Privy Council does not apply to the 
facts of the case. 

Wo have heard the parties and have 
come to the conclusion that the appeal 
must succeed. 

In Chap. 1, S. 1, v. 28 of the Mitak- 
shara it is provided that a single indi¬ 
vidual may conclude a donation, mort¬ 
gage, or sale of immovable property, 
during a season of distress for the sake of 
the family and especially for pious pur¬ 
poses. The meaning of this passage is 
clear and well understood. It has been 
laid down by their Lordships of the Privy 
Council in several cases that a transfer of 
the joint family property of a Mifcakshara 
family by its kart a is invalid unless it is 
effected for legal necessity — vide the case 
of Madho Pcrshad v. Melirban Singh (2) ; 
Bachman Prasad v. Sum am Singh (3) ; 
and Brij Narain v. Mangal Prasad (4). 
Thoro are, however, certain transfers 
which although not effected for the 
family necessity but for pious purposes, 
have been held to bo good. Such 
instances are to be found in cases where 
gifts have been made of a small portion 
of property in favour of an idol : vide 
Baghunath Prasad v. Gobind Prasad (5); 
Bamalinga Ghctty v. Sivachidambara 
Ghctty (6); and Sri Tliakurji v- Nauda 
Ahir (7). There are also certain cases 
where gifts made to a daughter at the 
time of her marriage or soon after of a 

( 1 ) [1007J 31 Bom. 373=31 I. A. 107=9 Bom. 
J-i. R. GIG (P.C.). 

(2) [1891] 18 Cal. 157=17 I. A. 191=5 Sar. 
58G (P. G.). 

(3) [1917] 39 All. 500=40 I. C. 281=14 I. A. 
1G3 (P. C.). 

(4) A. I. R. 1921 P. C. 50=1G All. 95. 

(5) [188G] 8 All. 7G. 

(G) [1919] 12 Mad. 140=9 Tj.W. 224=36 M.L.J. 

545 = 49 I. C. 713=(1919) M. W. N. 4 20. 

(7) [1921] 43 All. 5G0=G3 1. C. 540=19 A.L».J. 
580. 
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small portion of the joint family property 
have heen considered to be valid : vide 
A. Sundarmayya v. C. Sitamma (b) ; 
Chinaman. Sahu v. Gopi Sahu (9). 

The reason for these decisions is not 
far to seek, it being that in Hindu law it 
is a pious duty of a Hindu father to give 
his girl in marriage and to give a small 
portion of the property for the purpose of 
the dowry to the girl which is considered 
also meritorious from a religious point of 
view. A gift, however, made by him to 
his own wife is not considered valid—vido 
JRayahlcal v. Suhbanna (10), nor would a 
gift made by him in favour of the father- 
in-law of his daughter be considered to 
be valid— Ganc/a Bisheshar v. Pirthi Pal 
(11). We have not been referred to any 
authority on the side of the respondant 
of any High Court in India where a 
gift made hv a Hindu governed by the 
Mitakshara in favour of his daughter’s 
son may have been considered to he valid. 

Much reliance was placed on behalf 
of the respondent in this Court on Bachlio 
liar Kison Dan v. Manhorcbai (l). The 
facts of that case are, however, clearly 
distinguishable from the facts of the pres¬ 
ent case- In that case one Bhagwan 
Das by his will made a provision for the 
marriage of his daughter named Ncwalbai. 
He provided that a stun of Rs. 5,000 
or thereabouts should be spent on her 
marriage, and ornaments of the value of 
Rs. 10,000 or thereabouts and wearing 
apj arel and silver pots of the value of 
Rs. 5,000 or thereabouts should he given 
to her at the time of her marriage. 
Government promissory notes of the 
nominal value of Rs. 20,000 were there¬ 
fore given to her and transferred to the 
name by her father in his life time. 
Bhagwan Das then happened to he the 
head of a joint undivided Hindu family. 
After his death the validity of this gift 
was challenged and Tyabjee, J., who tried 
the case, held that gift was not justified 
by the circumstances of the case. On 
appeal a Bench of the Bombay High 
Court took a different view and held that 
the gift having been made out of income 
and not out of capital, was valid. Their 
Lordships of the Privy Council upheld 
the gift. ___ 

D I l'.'lYj 35 Tlud. c,:ls = '2l ~M~D. J. 095=10 

I. C. 50= (IU11) 1 M. W. N. 122. 

(0) [1910] 37 Cal. 1=13 C. W. N. 991=1 I. C. 

915—10 C. I.. J. 515. 

<10) [1893] 10 Mad. 81. 

(11) fl.ShOj 2 All. 035. 
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It will be clear from the facts given- 
above that this was a gift not of any 
portion of the corpus of the property, but 
only of the income, and besides it was a 
gift in favour of a daughter for her 
marriage expenses. Such a gift, as we 
have stated above, has been held by the 
different High Courts in India to be quite 
valid and we are entirely in agreement 
with that proposition. The case before 
us, however, is not of a gift to a daughter 
made either at the time of marriage or 
subsequently in lieu of her dowry, hut it 
is a case of a gift made to a daughter’s 
son. We are, therefore, of opinion that 
the ruling of their Lordships of the Privy 
Council quoted above does not apply to 
the facts of the case. We, therefore, hold 
that the gift made by Surajman in favour 
of Gaya Datt on the 10th July 1923 is 
inoperative and the idaintiff is entitled 
to a dccreo for the property in suit. We 
therefore allow this appeal and grant to 
the plaintiff-appellant a decree for posses¬ 
sion of Plot No. 1212 measuring -49 acres 
situate in village Naraura Arjun with 
costs of all the Courts. 

Appeal allowed. 
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Stuart, C. J. 

Ran Bahadur Singh —Applicant. 

v. 

Bhagwati Prasad —Opposite Party. 

Criminal Revision No. 95 of 1926, De¬ 
cided on 7th October 1926, from the 
order of the S. J., Pyzabad, D/- 6th 
August 1926. 

Criminal P. C., S. 133 —Enquiry under S. 133 
should be like that in a summons case. 

Where on a complaint, notice under S. 133 has 
been served and the person complained against 
appears and shows cause against the order passed 
to remove tho obstruction, the Magistrate should 
take evidence as in a summons case. Rcferrin 
the matter t:» a Naib Tahsildar for enquirv and 
deciding it on his report is an irregularity vitiat¬ 
ing the order. [P 20. C 2, P 27, 1] 

77. TV". Misra — for Applicant. 

R. L). Sinha —for Opposite Party. 

Judgment.—The order complained of 
cannot ho uphold. The Magistrate, ufion 
receipt of a private complaint, issued a 
regular notice under S. 133 of the Code of 
Criminal Procedure to the applicant to' 
remove the obstruction. Tho applicant 
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1 appeared and showed cause against the 
order. It was then the duty of the 
Magistrate to take evidence in the matter 
as in the summons case. He took no evi¬ 
dence but referred the matter for inquiry 
to a Naib Tahsildar and decided it upon 
the Naib Tahsildar’s report. This pro¬ 
ceeding was irregular and vitiates the 
order. I set the order aside and return 
the case to the Magistrate in question 
with directions that he readmit it under 
its original number and proceed to take 
evidence and decide the matter according 
to law. 

Order set aside. 
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Gokaran Nath Misra and Raza, JJ* 

Pirtliiprl Singh and another -Plain¬ 

tiffs—Appellants. 

v. 

Rameshwar and another -Defendants 

—Respondents. 

Second Appeal No. 510 of 1925, De¬ 
cided on 24bh November 1926, against the 
decree of the Addl. Sub-J., Unao, D/- 21st 
July 1925. 

(a) Hindu Law — Manager — Foreclosure 
decree against manager on the basis of mortgage 
for legal necessity is binding on the other 
members also even if they arc his younger 
brothers. 

A decree for foreclosure obtained against the 
manager of a joint family alone on the basis of 
a mortgage executed by him for legal necessity 
is binding upon other members of the family 
who have not been impleaded in the suit. If a 
H iadu father can effectively represent his sons 
there is no reason why a brother or an uncle 
who happens to be the manager of the family 
should not similarly be able to effectively repre¬ 
sent his younger brothers and nephews in the 
suit brought against him to enforce a mortgage 
executed for family necessity. The real point 
which has to be borne in min'd in such cases is 
whether the deed was nob executed for legal 
necessity. If such be the case it affects the en¬ 
tire family property and if a suit is brought on 
the basis of that deed against the manager alone 
the decree passed in such a suit is binding on all 
the members of the family. [P 2 m C *2,P 30 C 1. 2j 

(b) Civil 1\ C.. O. 34, R. 1 — Manager repre¬ 
senting family—Suit to enforce inortyayc ayainst 
manager alone—R. 1 is complied icith. 

A suit ca7i be maintained against the manage 1 
of the joint family alouo to enforce n mortgage 
against property belonging to the family and if 
the manager sufficiently represents the family 
the provisions of O. 34, R. 1 must be deemed to 
have been complied with : 3 1 All. 5 i9 ( F . B .) ; 

33 All. 272 ; 3(3 All. 3w3 ; 17 Cal. 921 ; A. J. R. 

1924 Oudh 17 and A. I. R. 1924 Oudh 34. Foil. 

[P 29-C 1] 
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(c) Hindu L>aio — Manager—Property proved 

to be family propertxj—Mortgage by managet - 

Description in mortgage deed that manager exe¬ 
cuted the deed as oivner does not affect actual 
character of the deed. 

Where it is clearly established that the pro¬ 
perty is joint family property and the mortgage 
is executed by cue who is proved to bo the 
manager of the family, a description in the deed 
that he executed the mortgage us owner of the 
prpoevty does not affect in any way the actual 
character of the deed, it being one executed by 
him as manager of the family and the natural 
and legitimate inference to be drawn should be 
that the defendant has been sued in the capacity 
of the manager. It is not necessary that the 
plaintiff should state in distiuct terms that he is 
suing as manager or that the defendant is being 
sued as manager : 22 M. L. J. 45 and 1 O. L . J . 
150, Rcl. on.' [ P 30 C 2, P 31 C 1] 

R. B. Lai —for Appellants. 

Raj Bahadur for Mahund Behari Lai’ 
—for Rospandent No. 1. 

Judgment.—This is the plaintiffs 
appeal in a suit brought by them for 
possession of a 3 pies share in village 
jBrijpalpur, District Unao. The facts of 
the case are that one Rhabhuti Singh, 
who is the own brother of tho plaintiffs- 
appellants, mortgaged the said shave to 
ono Rameshwar, Defendant-Respondent 
No. 1 for a sum of Rs. 300 by means of a 
deed of mortgage, dated the 29th Septem¬ 
ber 1909. The mortgage provided for 
foreclosure and consequently Respondent 
No. 1 obtained on the 11th July 1910 a 
decree for foreclosure on tho basis of the 
said deed, which was made absolute on 
the 10th March 19L8 ; and the effect of 
which was that tho mortgage in favour of 
Respondent No. 1 had become foreclosed. 
The case laid by tho plaintiffs in the 
plaint is to tho effect that the mortgaged 
property being ancestral and thus joint 
family property the decree for foreclosure 
was invalid and unenforceable. It was 
denied that the money borrowed under 
tho said deed of mortgage was borrowed 
for family necessity. Tho plaintiffs, 
therefore, claimed a docreo for proprie¬ 
tary and actual possession of tho afore¬ 
said 3 pics share with a declaration to 
tho effect that the absolute decree for 
foreclosure, dated the 10th March 1918, 
was not binding on them. 

Defendant No. L Rameshwar, who was 
the principal defendant in the case, con¬ 
tended in defence that Defendant No. 2, 
the original mortgagor, was separate from 
the plaintiffs and had mortgaged only 
his own share. lie also urged that if the 
family bo found to be a joint family con¬ 
sisting of tho plaintiffs and Defendant 
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No 2, the decree for foreclosure obtained 
by him was binding on the plaintiffs also 
inasmuch as the mortgage deed dated the 
29th September 1909 had been executed 
for legal necessity and were, therefore, 
not entitled to recover any portion of the 
property in suit. 

The learned Munsif of Safipur who 
tried the suit found that the family of the 
plaintiffs and Defendant No. 2 was joint 
and that the property iu suit was their 
ancestral joint family property. He, how¬ 
ever, found that the money borrowed under 
the mortgage deed on the basis of which 
the docroe for foreclosure had been passed 
was borrowed for legal necessity and the 
decroo, therefore, was binding upon the 
plaintiffs. On these findings he dismissed 
the plaintiffs* suit. The learned Addi¬ 
tional Subordinate Judgo of Unao who 
heard the appeal agreed with all these 
findings of the learned Munsif and dis¬ 
missed the appeal. 

The plaintiffs have now come to this 
Court in second appeal and it is now ad¬ 
mitted on their behalf that the mortgage 
dated the 29th September 1909, was exe¬ 
cuted for legal necessity by Defendant 
No. 2. Bliabhuti Singh, who happened to 
ho the manager of the family at the time 
of the execution of the deed. It is also 
admitted that ho was also the manager 
of the family when tho decree for fore¬ 
closure was passed against him. The 
only point that has now been urged in 
second appeal is that the plaintills not 
having been impleaded in the foreclosure 
suit were no parties to tho foreclosure 
decree and on that ground alone they aye 
entitled to recover tho property in suit. 
Wo have heard the parties in this case 
at great length and have come to the 
conclusion that the appeal must fail. 
Wo now proceed to give our reasons for 
that decision. 


]t is clear from tho findings arrived at 
in the case, a 4 ; stated above, that tho 
mortgage in dispute was executed for 
legal necessity by Bliabhuti Singh who 
then happened to he the manager of the 
family consisting of himself and his 
youngor brothers, who are now appellants 
before ns. It is also clear that when De¬ 
fendant- Respondent No. 1 brought a suit 
on the basis of his mortgage and obtained 
a foreclosure decree against tho De¬ 
fendant No. 2 he oven then occupied the 
position of the manager. Tho sole point 
which we are, therefore, asked to decide 


is whether a decree for foreclosure 
obtained against the manager of a joint 
family alone on the basis of a mortgage 
executed by him for legal necessity is 
binding upon other members of the 
family who have not been impleaded 
in the suit We are clearly of opinion 
that the jilain tiffs were fully and effec¬ 
tively represented in the suit which was 
brought for foreclosure by Defendant- 
Respondent No. 1 against Defendant-Res¬ 
pondent No. 2 and that the decree passed 
in that suit is binding not only upon the 
Defendant No. 2 but also upon the 
plaintiffs. 

It was contended before us on behalf 
of the appellant that under O. 34, 
R. 1 of the Civil P. C. (Act V of 1908) 
the plaintiffs having an interest in 
the mortgaged property and in tho right 
to redeem should have been joined as 
l>arties to tho suit brought on the basis 
of tho mortgage of 1909, and if they were 
not impleaded in that suit their right of 
redemption cannot he destroyed and they 
must he allowed an opportunity to oxer- 
ciso that right. We are unable to accept 
that contention for the obvious reason 
that Bliabhuti Singh Defendant, No. 2, 
being the manager of the family consist¬ 
ing of himself and tho plaintiffs effec¬ 
tively represented them in the fore¬ 
closure suit and tho provision of O. 34, 
R. 1 were substantially complied with. 
This matter was discussed at great length 
in a Pull Bench docision of tho Allahabad 
High Court reported in Sari Lai v. 
Jlf unman Kunwar (l). Richards, C. J., 
observed in that case that it seemed to 
him to bo impossible to dispute the pro¬ 
position that it was a general rule of 
Hindu Law that tho manager represented 
the family in all transactions with the 
outer world, provided those transactions 
were family matters. “ Indeed,” he ob¬ 
served, “ if it woro not so, it would he 
difficult to understand how the affairs of 
tho family could bo carried on.” 

Banorji, J., remarked that the require¬ 
ments of O. 31, R. 1, Civil P. C. on 
which reliance had also been placed 
in that case wore in his opinion ful¬ 
filled if tho managers of tho family of 
which they were representatives has been 
impleaded in tho case. 

“ A manager”, he observed, “represents a joint 
Hindu family in all business transactions : 
he can enter into contracts in regard to 

(1) [191*2] 11 All. 040=15 I. G. 120=9 A. L. J. 

810 (P. B.). 
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matters relating to tlio familj', give dis¬ 
charge for debts due to the family, and pay 
debts due by the family ; and when, therefore, 
in respect of a mortgage due to or by the joint 
family lie sues or is sued in liis own name in 
his capacity as manager, all the other members 
of the family being represented by him, must be 
deemed to have sued or been sued through him.’ 1 

Tudball, J., was of the same opinion. 
Chamier, J., remarked in his judgment 
that both on principle and on authority 
he was of opinion that the manager of 
a joint Hindu family suing as such could 
maintain a suit alone for the recovery 
of a mortgage debt due to the family 
and that a suit could be maintained 
against the manager of the joint family 
alone to enforce a mortgage against pro¬ 
perty belonging to the family. He was 
also of opinion that if the manager suffi¬ 
ciently represented the family the 
provisions of O. ol, R. 1 Civil P. C. 
must be deemed to have been com¬ 
plied with. In deciding this caso their 
.Lordships of the Allahabad High Court 
relied on a ruling of their Lordships of 
the Privy Council roported in Kishan 
Prasad v. Har Narain Singh (2), where 
it was held that the managing members 
of a joint Hindu family business were 
entitled to maintain suits brought to 
enforce contracts made in the course of 
that business without joining in the suits 
with them either as plaintiffs or as 
defendants the other members of the 
family. In the case of Shea Shankar 
Pam v. Jaddo Kumuar (3). which wont 
to their Lordships of tho Privy Council 
on appeal from the Allahabad High 
Court, the qiiestion for decision before 
them was whether the plaintiffs in that 
suit were bound by tho foreclosure decroo 
passed against the manager of tho joint 
family on tho ground that the family was 
effectively represented in tho suit. Their 
Lordships observed as follows : 

Thor 0 seems to bo no doubt upon the Indian 
decisions (from which their Lordships see no 
reason to diRseut) that there aro occasions, in¬ 
cluding foreclosure actions, when tho managers 
of a joint Hindu family so effectively represent 
all other members of the family that tlio family 
as a whole is bound. It is quite clear from the 
facts of this caso and tlio findings of tho Courts 
upon thorn that this is a caso ivlioro this prin¬ 
ciple ought to he appliod. There is not the 
slightest ground for suggesting that tho managers 
of the joint family did not act in every way in 
tho interests of tlio family itsolf. 

( 2 ) f 19 11 ] 33 All." ~27 2 ~ =~9 l7~cT 739 = a s 

I. A. 45 (P. C.). 

(3) [1914] 3G All. 383=24 I. C. 504=41 I a 

21G (P. 0.). ' A ’ 


In Ganpat Lai v. Binbasini Prasad 
Narayan Singh (I), thoir Lordships of 
tho Privy Council held that a sale in 
execution of a decree obtained against 
the manager alone was binding upon 
other members of the family and they 
could not subsequently bo allowed to 
exercise their right to redeem. We would 
like to quote in full the observations of 
their Lordships regarding this matter : 

In their Lordships’ opiniou, 

observed thoir Lordships, 

these learned Judges (Judges of tho High 
Covirt of Calcutta) failedto appreciate tho 
effect on the proceedings of the altered plaint 
and thus misunderstood the real issues involved 
in tho action. The Subordinate Judge rightly 
says that the plaintiffs ‘ did not impeach the 
mortgage docree’; their pleadings show that they 
could nob at the tirao have done so and thoir 
prayer does not ask to do so. All that they 
asked is to exerciso their alleged right to redeem, 
and here they have to face the fact that they 
refused to seek to set aside tlie sales. Their 
Lordships havo no doubt that while the decree 
for sale stands, ami sale has taken place under 
it, the right to redeem is extinguished unless 
the sale bo set aside. After the sale has taken 
place the owner holds as purchaser and is en¬ 
titled to raise all tho defences that belong to 
him as such, and unless the claim to set aside 
tho sale is made in properly coustitutod action 
and properly raised in suitable proceedings in 
that action, tho Court cannot interfere with pos¬ 
session which has heeu given biin by tho pur¬ 
chase. It follows, therefore, that the plaintiffs 
can no longer exercise any right of redemption 
that they may have possessed, so that it is not 
necessary to decide as to tho extent of that 
right if they have properly assorted it : vide 
pp. 930 and 931. 

This decision of their Lordships wfts 
followed in two recent decisions of tho 
late Court of tho Judicial Commissioner 
of Oudh, one roported in Bhagirathi v. 
Onkar Nath (o), docided by Daniels, A. J. 
C., and Dalai, A. J. C., and the other 
reported in jMahadeo Bakhsh Singh v. 
Sitraj Bakhsh Singh (0), docided by 
Dalai, J. C., and Simpson, A. J. C. In the 
first caso it was hold that a Hindu son 
or grandson could not escaj.o the effect of 
a foreclosure decroo passed against his 
father or grand-father on a mortgage 
executed for piirxioscs binding on the 
family estate merely because he was not 
impleadod by name in tlio suit, inasmuch, 
as tho ancestor of a family must be pro* 
sumod to represent bis descendants in 
conducting a litigation in tho samo 
manner as in executing a mortgago. 

(4) [1920) 47 Gal. 921 -- 5G I. C. 274 = 17 1. a7 

91 (P. C.). 

(5) A. I. R. 192.1 Oudh 17. 

(G) A. I. R. 1921 Oudh 34. 
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In the second case a Hindu grand¬ 
father had mortgaged joint ancestral pro¬ 
perty and after his death the mortgagee 
obtained a preliminary decree for fore¬ 
closure against two sons of the mortgagor 
and a final decree for foreclosure 
was subsequently passed and the 
mortgagee entered into possession. At 
the time of the mortgage there was 
one grandson in existence and two 
grandsons at the time of the suit 
brought by the mortgagee. The grand¬ 
sons who were not impleaded in the fore¬ 
closure suit brought a suit to recover the 
property against the mortgagee and 
treated the foreclosure decree as a nullity. 


They also claimed in the alternative that 
they should ho allowed to redeem the 
property on payment of the sum due under 
the foreclosure decree. It was decided 
that the joint family was effectively 
represented in the foreclosure suit and 
the plaintiffs could not recover the pro¬ 
perly foreclosed merely on the ground 
that they were not impleaded in the 
foreclosure suit. They must, in order to 
ho able to do so, prove the illusory 
character or the immorality of the debt 
contracted by the grandfather. 

It was strenuously contended before us 
by the learned pleader for the plainlift->- 
uppellanf.s that these authorities only 
dealt with cases where suits to recover 
property or for being allowed to exorcise 
the right of redemption had been brought 
cither by the sons or by the grandsons 
and could not he treated as good authori¬ 
ties in cases where members of the family 
who were not sons or grandsons and had 
not been impleaded brought the suit to 
recover the property or to he allowed to 
evorciso the right of redemption. In our 
opinion there is no difference in principle 
between the two cases. If a Hindu 
father can effectively represent his sons 
It hero is no reason why a brother or an 
!uncle who happens to bo the manager of 
•the family should not. similarly he able to 
’'effectively represent his younger brothers 
and nephews in the suit brought against 
him to enforce a mortgage executed for 
family necessity. The real point which 
has to ho borne in mind in such cases is 
whether the deed was one executed for 
legal necessity. If such ho the case it 
affects t he entire family property and if 
a suit is brought on the basis of that 
deed against the manager alone the 
docrco passed in such a suit is binding on 


all the members of the family. We aref 
supported in this view by a decision of 
the Allahabad High Court reported in 
Tulshi v. Bishnath Rai (7), decided by 
Hears, C. J., and Banerji, J., by a decision 
of the Patna High Court in Jug Sah v. 
Ram Chandra Prasad (8), decided by 
Jwala Prasad, A. C. J., and Das, J., and by 
a decision of their Lordships of the Privy 
Council reported in Daiclat Ram v. Me'ir 
Chand (9). 

A contention was also raised in appeal 
by the learned pleader for the appellants 
that Bhabhuti Singh, the mortgagor, had 
described himself in the deed as the 
owner of the mortgaged property and 
that when Respondent Iso. 1 brought the 
suit to enforce the mortgage he did not 
describe him as the manager of the family. 
It was, therefore, urged that the mort¬ 
gage deed on the basis of which the fore¬ 
closure decree had been obtained should 
not bo considered to have been executed 
by Bhabhuti Singh as the manager of the 
joint family; nor could the suit brought 
against him by the mortgagee be con- 
si derol to be a suit brought against him 
in a representative capacity. We regret 
we are unable to accept the contention. 
It is within our experience that in many 
cases of mortgages executed in this Pro¬ 
vince by managers of a joint Hindu family 
thoy described themselves as being them¬ 
selves the owners of the property just as 
guardians of minors in several cases de¬ 
scribe themselves as owners of the pro¬ 
perty belonging to the minors. We are 
of ojiinion that whore it is clearly estab¬ 
lished that the property is joint family 
property and the mortgage is executed by 
one who is proved to bo the manager of 
the family such a description in the deed 
would not affect in any way the actual 
character of the deed, it being one exe¬ 
cuted by him as manager of the family. 

Regarding the second contention wo are 
of opinion that whore the circumstances 
of the case are clear showing that a 
person sued happened to he a manager of 
a joint family and that the property 
involved in the suit was the family pro¬ 
perty, the natural and legitimate infer-J 
ence to he drawn should ho that theJ 

(7) A. I. R. 19*23 All. 284. 

(8) [1921] G r. L. J. G10=(1921) P. H. G. C. 

239=03 I. C. 501 = 2 P. L. T. 553. 

(9) [1887] 15 .Cal. 70=14 I. A. 1S7=5 Sar. 84 

(P. C.). 
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defendant had been sued in the capacity 
of the manager. It is not necessary that 
the plaintiff should state in distinct 
terms that he is suing as manager or that 
the defendant is being sued as manager. 
We are supported in this view by a deci¬ 
sion of the Madras High Court reported 
in Jigamba Rai Sahib v. Jathai Row 
Sahib (10), and by a decision of the late 
Court of the Judicial Commissioner of 
Oudh reported in Sheo Dulare v. Brij 
Bhnkhan Lai (11). 

We are, therefore, of opinion that the 
mortgage executed by Bhabhufci Singh on 
the 29th September 1909, was executed 
by him, as found by the Courts below, in 
his capacity of the manager of the joint 
family of which the plaintiffs also were 
members and is binding on them, because 
it has been found to have been executed 
for legal necessity. We are also of opinion 
that the decree for foreclosure obtained 
by Defendant-Respondent No. 1 against 
Defondant-Resixmdent No. 2 was passed 
against him in the capacity of the 
manager of the joint family and is there¬ 
fore binding on the plaintiff's also. The 
appeal, therefore, fails and is dismissed 
with costs. 

Appeal dismissed. 

(10) [1012] 22 M. Tj. J. 45 = 14 I. C. 374. 

(11) [1914] 1 O. L. J. 45G=2o I. C. 849. 
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Stuart, C. J. 

Hari liar Bakhsh Singh —Accused— 
Applicant. 

v. 

King-Emperoi —Opposite Party. 

Criminal Miac. Application No. 38 of 
192G, Decided on 4th November 192G, 
for transfer of the case. 

Criminal P. C., S. 52G —Prying Alagistratc 
cited as defence witness to justify application 
for transfer — Application is frivolous. 

Tho existence of a villago feud may well be 
within tho knowledge of a Sub-Rivisinal Ollicer, 
as also statements of apprehension that a false 
case will be brought against a man. But these 
are not sufficient reasons to cite the officer as 
witness for defence in a case so as to necessitate 
a transfer of a case to another Magistrate where 
such officer is the trying Magistrate.[P. 32, C. 1] 

A. K. Maruf and .S’. N. Roy —for Ap¬ 
plicant. 

G. 11. Thomas —for the Crown. 


Judgment. — I am obliged to go to a 
certain extent into the points of this 
prosecution. I do not propose to express 
any opinion as to the merits of those 
points. The accused in this case is Lai 
Hari Har Bakhsh Singh, a zamindar of 
the Gonda district, whose position is 
such that he is locally known as the 
Raja of Sagrahgarh. The case against 
him is that he has been harbouring 
absconded offenders. From the very 
commencement his defence has been 
that the case is the result of his enmity 
with a certain Durga Bharthi. He has 
asserted that Durga Bharthi has for some 
time been lying in wait to implicate him 
on a false charge and that he has suc¬ 
ceeded in causing these proceedings to bo 
instituted against him groundlessly after 
suborning certain of the accused’s own 
tenants to give evidence against him. 
The case has been spun out to a very 
great length and has been before the Court 
on some sixteen occasions. The defence 
evidence commenced on the 13th of 
September and defence witnesses were 
heard on tho 13th September and the 
22nd September. On the 4th October 
tho accused stated that he wished to 
examine the trying Magistrate as a 
witness for the defence and asked that in 
these circumstances the case should be 
transferred for decision to another Magis¬ 
trate. It is obvious that if the trying 
Magistrate is heard as a defence witness 
in the case the decision of tho case must 
bo made by another Magistrate, as the 
trying Magistrate cannot bo expected to 
decide on tho value of his -own evidence. 
The District Magistrate having refused 
to transfer tho case the accused has 
applied for a transfer to this Court. 

I have endeavoured to ascertain ‘tho 
points upon which tho accused wishes to 
examine the trying Magistrate and I find 
that tho points are these: It ‘is sugges¬ 
ted that the Magistrate can give valuable 
evidence as to tho existence of the en¬ 
mity between tho accused and Durga 
Bharthi and that tho Magistrate can 
further depose that on one occasion tho 
accused had told him that ho appre¬ 
hended that Durga Bharthi will bring a 
falso caso against him. Tho third point 
is that tho Magistrate can give ovidonco 
that Durga Bharthi had given infor¬ 
mation against the accused in this case. 
All those are facts, which might well be 
kuown to any Sub-Divisional Officer in 
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his executive capacity. The existence of 
a village feud, may well be within the 
knowledge of a Sub-Divisional Officer. 
Statements of apprehension that a false 
case will bo brought against a man are 
made very frequently and the examina¬ 
tion of police papers must necessarily 
show who is said to have given informa¬ 
tion in the first proceedings in a case. 
But the circumstance that the Sub- 
Divisional Officer has such knowledge in 
no way debars him from hearing and 
deciding such a case ; and under tho 
present conditions of administration in 
India, if these considerations were held 
to be sufficient to debar a Magistrate 
from hearing a case, a Sub-Divisional 
Officer would very frequently he debarred 
from deciding tho cases which he is ex¬ 
pected to decide. 

I find that, jmt at its highest, the evi¬ 
dence given by this Magistrate would 
not bo of tho slightest value in the case 
and I do not believe that the application 
to summon him was a genuine one. If 
the accused really believed that tho 
learned Magistrate knew too much about 
the facts to justify his hearing the case 
he had that knowledge when the case 
commenced. Why then did ho permit 
the case to go on over sixteen hearings 
before bo put in an application which, 
on the face of it, would involve, a 
transfer ? I look upon this application 
as frivolous. I reject tho application lor 
a transfer, order the record to be returned 
and direct that the proceedings continue. 
Under the provisions of S. 5_G (6A) of the 
Code of Criminal Procedure as I consider 
tho application frivolous, I direct the 
applicant to pay Bs. 150 the cost incurred 
by the Crown in defending this appli¬ 
cation. 


Application, rejected. 
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Baza, J. 

Bam Harakh and another —Defendants 
■Appellants. 

v. 


Civil P. C., S. 11 —Pent suit—Previous suit 
allorving a certain rate of rent for previous 
years is not a bar to a subsequent suit for sub¬ 
sequent years at a different rate. 

Liability for rent is a 'recurring liability and,, 
therefore, a suit for rent at a certain rate for 
certaiu years is not barred by reason of a deci¬ 
sion in a provious suit for rent allowing a 
different rate for provious years. (P 32 G 2J 

2V. N. Misra —for Appellants. 

H. K. Ghosh —for Bespondent. 

Judgment. —This appeal avisos out 
of a suit brought by the Court of Wards, 
Ajudhia Estate, for arrears of rent in¬ 
respect of a holding in village Ramdas- 
pur for the years 1329-1332 Fasli. 

It is proved that Bs. 16-14-0 por 
annum is the rent of the under-proprie¬ 
tary holding in suit as fixed by the Set¬ 
tlement Officer. Tho learned District 
Judge has held that tho plaintiff is en¬ 
titled to sue for arrears of rent at the 
rate fixed by the Settlement Officer everr 
though in a former suit it was decided 
on 13th September 19.15, that tho rent 
was reduced from 16-14-0 to Rs. 13-8*0 
per annum. 

The only point for determination in 
this appeal is whetlLOi* tho decision of 
the 13tli September 1915, operates as 
res judicata in the present suit. Tho 
learned District Judge was of opinion 
that that decision does not operate as 
res judicata in the present suit. I think 
ho was perfectly right in deciding that 
point in favour of the plaintiff and 
against tho defondant. That decision 
cannot bo res judicata when tho cause 
of action in tho subsequent suit is 
different from that in tho former suit. 
It should bo borne in mind that it is a 
case of recurring liability (seo tho prin¬ 
ciple of decisions in Alimunnissa Choto- 
dhurani v. Sham a Char a n Hoy (1) and 
Bindraban v. Moti. (2). There is no 
forco in tho plea of acquiescence raised 
by tho defendant. 

The result is that the appeal fails and 
must be dismissed. I dismiss the appeal 
with costs. Tho decree of tho lower 
appellato Court is confirmed in all 
respects. 

Appeal d ismissed. 


Special Manager, Court of Wards , 
Ajudh iti Estate —Plaintiff—Respondent. 

Second Rent Appeal No. 5 of 1926, 
Decided on 29th September 1926, from 
ii decree of tho Dist. Fyzabftd, D/- 

13th October 1925. 


(1) [1905} 32 Cal. 749. 

(2) [I9l4] t 12 A. . J. 53=22 T. 0. B20. 
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Ashworth and Gokaran Nath 

Misra, JJ. 

Shankar Baklish —Judgment-debtor— 
Appellant. 

v. 

Mt. Taluqdei — Decree-holder—Res" 
pondent. 

First Execution of Decree Appeal No. 62 
of 1925, Decided on 3rd November 1925, 
from an order of the Sub-J., ’Bahraich, 
D/- 29th August 1925, in Misc. Suit 
No. 129 of 1925. 

Execution—Party cannot impugn validity of 
tlccrcc or jurisdiction of Coitrt passing It. 

Partis? in an execution case cannot call in 
question the validity of a decree as actually 
framed or impugn the jurisdiction of the Court 
that framed it, nor is it open to a party to an 
execution case to go behind the plain and 
obvious meaning of a decree : 47 Cal. 485 (P. C.), 
liel. on. [P. 33, C. 2] 

M. Wasisn —for Appellant. 

A. P. Sen —for Respondent. 

Judgment. —This appeal arises out of 
an order of the Subordinate Judge of 
Bahraich in an execution case dismissing 
the appellant’s objection to execution of 
a certain decree, dated 21st July 1922. 
The facts of the case are as follows : One 
Mt. Taluqdei was the donee under a 
deed of gift executed by Thakur Man- 
dhabta Singh, her father. The present 
appellant is the son of Mandhatta Singh. 
He brought a suit for a declaration that 
the deed of gift was void. That suit was 
compromised. The compromiso was to 
the effect that the deed of gift should 
ho declared invalid, but that Mt. Taluq¬ 
dei should be given land amounting to 
75 biglias out of the property comprised 
in the deed of gift, and also out of other 
property. The compromise provided for 
a Commissioner, ono Babu Sheo Gopal, 
allocating specific plots to the lady. 
On this compromise being filed a pre¬ 
liminary decree was drawn up stating 
the terms of the compromise, and direc¬ 
ting the person named to select the 
plots. Aftor he had selected the plots, 
a further and final decree was passed 
awarding the lady Mt. Taluqdei the 
specific plots. The decree ran in the 
following terms : 

And in accordance with the conditions entered 
in the report of the Commissioner, the Defen¬ 
dant No. 1 be given possession over these plots. 

The lady put in an application for 
execution of this decree by delivery of 
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possession. An ex-parte order was passed 
directing that possession should be given 
to her and possession was in fact given 
to her. The present appellant was, how¬ 
ever, given notice by the Court, and, in 
resjsonss to this notice, he appoared in 
Court and objected to the delivery of 
possession being given, on the ground 
that the decree should not have incor¬ 
porated any order for the delivery of 
land nob comprised in the deed of gift, 
which formed the subject-matter of the 
suit. 

The Subordinate Judge has written a 
lengthy judgment considering the law 
upon the subject. We do not consider 
it necessary to refer to any decision 
except that of Ilemanta Kumari Dehi 
v. Midnapur Zemindari Co. (l). On 
pages 497 and 496 their Lordships of the 
Privy Council drew attention to the 
terms of S. 375 of “the Civil P. C. 
(Act 14 of 1882) which have been 
replaced by O. 23, R. 3 (Act 5 
of 1908). Their Lordships jjointed out 
that it was not proper for a Court to 
allow the operative part of a decree to 
go beyond the actual subject-matter of 
tlio existing litigation, and they added 
that it might he that a decree which 
infringed this rule was incapable of being 
executed outside the lands of the suit. 

Wo do not consider that this last 
remark throws any doubt on the well 
established view that parties in an 
execution case cannot call in question 
the validity of a decree as actually 
framed or impugn the jurisdiction of the 
Court that framed it. 

An attempt has been made by tho 
appellant’s counsel to construe tho final 
decree of which execution has been 
allowed as merely a declaratory decree 
in regard to tho land which wao not 
comprised in the deed of gift called in 
question in tho suit. The language, 
however, of this final decree appears to 
us to bo plain, and to direct that pos¬ 
session should be given. It cannot bo 
construed as moroly declaring title on 
the basis of tho compromise. It is not 
open to a party to an execution ca3e to 
go behind the plain and obvious meaning 
of a decree. Por tho above reasons we 
dismiss this appeal with costs. 

Appeal dismissed. 

(lTTlO^Uj 47 Cal. 485=53 1. C. 534 = 40 I. A. 
240 (P. C.). 
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Kendall, J. 

D'Cruz —Petitioner. 

v. 

Mrs. D'Cruz and another — Respon¬ 
dents. 

Divorce Application No. 5 of 1926, 
Decided on 13th September 192G. 

jJj Divorce Act . 3. 34— Damages claimed by 
husband in a divorce petition—Demeanour of 
husband, happiness in life and position of the 
wife's partner in adultery arc to be considered. 

The object of damages to l>e awarded to the 
husband seeking divorce from his wife on the 
ground of adultery is to compensate the husband 
for the injury, if any, which is suffered through 
the wrongful act of the wife. There aro at 
least three points to bo considered in measuring 
the damages : (l) How has the husband demeaned 
himself, (2) did he and his wife live happily 
together ; and (3) the position of the partner in 
adultery, though the actual means of the man 
have nothing to do with the question : Cornyn v. 
Cornyn (32 J. Mat. 210), Ref. [P So C 2] 

Moti Dal —for Petitioner. 

Judgment. —Fredrick Arthur D’Cruze 
has filed this petition for a dissolution 
of his marriage with the respondent, 
Mrs. Winnefred Emily D’Cruzo, on 
account of her adultery with the co- 
respondout Edmund Edwards, and other 
unknown persons, and for Rs. 3,000 dam* 
ages against the co-respondonfc. The 
petitioner and the respondent were par¬ 
ried at Fyzabad on March the 29th, 1920, 
and it is clearly proved that tho domicile 
of both is India. The petition has not 
boon contested by either tho respondent 
or the co-respondent. 

Tho evidence of the petitioner is to 
the following effect. After tho marriage 
he lived with tho respondent at Fyzabad 
lor about ono year. Tho respondent 
then loft Fyssubad for Moghul Sarai where 
her parents had been transferred, but 
before that a child had beon born who 
also accompanied her mother to Moghul 
.Sarai- Tho petitioner is a guard on tho 
E. I. Railway, and ho had frequently to 
take a gooils train into Moghul Sarai. A 
fow days after his wife had loft homo he 
met her travelling with the co-respon¬ 
dent in tho night train from Moghul 
Sarai to Fyzabad. Ho spoke to her but 
she said that she had nothing to do with 
him. After this ho frequently mot tho 
two at different stations on the ^ line 
between Fyzabad and Moghul Sarai. 
There was a servant Yusuf who had been 


employed by the Mathews (the parents 
of the respondent) in Moghul Sarai, bub 
he left them and was employed in the 
refreshment room at Fyzabad. The 
petitioner told Yusuf to keep a watch 
for his wife, and in July 1924 Yusuf told 
him that his wife was at Fyzabad station 
in the ladies' waiting room. The peti¬ 
tioner went there, and saw his wife and 
the co-respondent sitting on the couch in 
the waiting room about 11 p.m. He .appa¬ 
rently did.nothing then, but told Yusuf 
to keep watch, and the following morn¬ 
ing Yusuf told the station master that 
Mrs. D’Cruzo and tho co-respondent were 
using the waiting room as a dak bunga¬ 
low. This statement has been corro¬ 
borated by Yusuf and by the station 
master Mahib Ali, who says that he saw 
Edwards and tie respondent in the 
second class female waiting room and in¬ 
sisted on their leaving. 

The petitioner was transferred to 
Lucknow in August 1924, and in October 
of the samo year the Mathews wore also 
sent to Lucknow. Mrs. D’Cruz e went 
with her parents, and the petitioner 
occasionally wont to their quarters, 
which wero some distance from his, to 
see his child. Ho says that lie saw the 
co-respondent there in his wife's bed¬ 
room. “ She was living openly at her 
parents’ house with tho co-respondent. 

About September 1925 the Mathews 
wero transferred to Bareilly, and the 
petitioner went to Bareilly in October 
for about a week in order to obtain fur¬ 
ther evidence against his wife. There 
is nothing very dotinito in tho evidence 
about what happened at Bareilly but the 
petitioner saw Edwards inside tho 
Mathews’ house, sitting and talking with 
his wife, and lie also saw them at 
tho Railway Institute together. 

From the whole of tho petitioners 
statement it is to be inferred that 
Mrs. D’Cruzo started her career of mis¬ 
conduct with the respondent in Moghul 
Sarai about tho spring of 1921, and has 
kept it up over since. Actual adultery 
can perhaps hardly bo presumed front 
the fact that the two were travelling 
from Moghul Sarai to Fyzabad by the 
night train together, but I think it would 
bo fair to presume it from the fact that 
they spent tho night in the waiting room 
at Fyzabad together in July 1924 after 
having boon continually travelling in 
tho night train. The strongest evidence 
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however, is that the co-resjiondenfc was 
in the habit of going into the respon¬ 
dent’s bedroom at her parents’ quarters 
in Lucknow. It is a remarkable state¬ 
ment of affairs, but the letters of 
Mrs. Mathews on the tile are by no means 
inconsistent with the theory that she 
knew all about the intrigue and even 
connived at it. Apparently, in December 
1925 (Ex. 7), she was trying to persuade 
the petitioner to make it up with his 
wife. There is nothing to show that 
the petitioner colluded in his wife’s mis¬ 
conduct, and he says himself that ho has 
not lived with his wife since she left 
Fyzabad for Mohgul Sarai in the spring 
of 1921. It is clear that he visited her 
parents from time to time, but he says 
that this was to see his child, which is 
possible. 

There is other evidence of adultery. 
The unsavoury evidence of D. W. 
Andrews, P. W. 4, is to the effect that 
Edwards on two occasions admitted mis¬ 
conduct with Mrs. D’Cruze to the 
witness, and D’Costa (P. W. 5) gives less 
definite evidence to the same effect. 
The amorous letter which is proved to 
have been written by the respondent to 
the co-respondent in October 1925 
(Ex. 1) speaks eloquently of the terms on 
which the two were at that time, and it 
is, therefore, the more surprising to find 
from Ex. 3 that in February 1920 the 
respondent was on very similar terms 
with somebody else and even sent him a 
photograph and some affectionate verses. 


I have not the slightest doubt that 
the respondent committed adultery with 
the co-respondent in 1921 and has re¬ 
peatedly done so since. There is no 
proof that the adultery has been con¬ 
doned, though fcho petitioner lias been 
very slow in filing his petition. It may 
bo that ho thought that he had not 
sufficient evidence while his wife was at 
Moghul Sarai. There was clear enough 
evidence at Lucknow, but it seems that 
Mrs. Mathows was trying to rocjncile 
him with his wife for the sake of the 
children. Whether ho had any intention 
of being reconciled or nob, he has stated 
on oath that ho has never cohabited with 
her since she loft Fyzabad. and condona¬ 
tion will in these circumstances not be 
presumed. Even if ho had some idea of 
condoning the misconduct at Lucknow 
however, there is sufficient evidence of 
further misconduct on his wife’s part 


after she left Lucknow for Bareilly, and 
subsequently for Gorakhpur. 

The petitioner explains the delay in 
filing the petition by the fact that he 
has had much difficulty in raising the 
money to institute proceedings, having 
had to file a petition in the Insolvency 
Court owing to his wife’s extravagance. 
This may well be the case. 

I consider that the adultery of the 
respondent with the co-respondent is 
clearly proved, and that the petitioner 

is entitled to a decree for a dissolution 
of his marriage. 
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3,000 damages. The "objiT ofVama^s 
is to compensate the husband for the 
injury, if any, which is suffered through; 
the wrongful act of the co-respondent, 
and there are at least throe points to be 
considered in measuring the damages: (1) 
How has the husband demeaned himself ? 
(2) Did ho and his wife live happily 
together ? Because if they lived unhap¬ 
pily Ins loss in his wife is not so groat. 
And (3) the position of the defen¬ 
dant—see Cornyn v. Corny n & Humphreys 
(U quoted at pages 192-193 of Rattigan’s 
Law of Divorce in India, though the actual 
means of tho co-respondent have nothing 
to do with the question. No actual 
expenses have been proved by the peti¬ 
tioner beyond tho costs of this petition 
According to him ho and his wife lived 
happily enough until she wont away to 
Moghul Sarai, and had ho proceeded at 
once to take action his damages might 
have been assessed far more highly than 
tluy can bo now. 


I gjvo the petitioner a decree nisi for 
the dissolution of his marriage with tho 
respondent, and lie should apply for a 
decree absolute after the expiration of 
six months. The costs of these proceed¬ 
ings aro to be paid by tho co-respondent 
•against whom I give the petitioner a 
decree for R s . 1,000 damages. The costs 
will first he paid out of the damages 
balance of which will ho paid to the 
petitioner in trust for the children of his 
wife, only one of whom ho admits to be 
lus, toi ho paid to them on attaining tho 
ago ot twenty-one In the meanwhile 
the money will he kept in fixed deposit 
with the Allahabad Bank, Lucknow, in 
the name of the petitioner in trust for 
the children. The pe titioner is not * 

(I) 3*2 I.. J. Mat. 210. - 


now 
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asking for the care of either of the chil¬ 
dren and as they are very young under 
i .lie protection of the respondent’s mother, 
I pass no order in regard to them. 

Decree nisi passed . 
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Stuart, C. J., and Wazir Hasan, J. 

Uman Shankar and others —Defendants 
—Appel Iants. 

v. 

Dam Nath and others —Plaintiffs— 
Respondents. 

First Appeal No. 72 of 1925, Decided 
on 27th October 192G, from the decree of 
the Addl. Sub-J., Gonda, D/- 21st July 
1925. 

Usurious Loans Act (10 of lOLfc )—Court should 
h-ol( to local conditions and should loolc to the 
interest of borh creditors and debtors. 

A Court, while using freely the provisions of the 
A< t to relieve c:*>os of genuine hardship, should 
t the same time refrain from interfering where 
the rate of interest charged in a deed represents 
a rate yvbicb is justified by the economic con¬ 
ditions of the area in which the transaction has 
taken place, the character of the borrower, and 
the nature of the security. It would bo positively 
mischievous to attempt to lay down anythwig 
like a general rate of interest which should pre¬ 
vail in the various parts of a province and m 
each case the Court should apply its mind care¬ 
fully to local conditions ; and while on o n 
side protecting debtors from unfair and uncon¬ 
scionable conditions should on the other side 
protect creditors against a diminution of the 
interest upon the obligations into which then- 
debtors have entered which would bn against 
the reasonable interests of those who are engaged 
in money-lending as a business. [I oO, U -J 

Naim Ullah —for Appellants. 

Bishcshicar Nath Srivastava —for Res- 

p indents. 

Judgment.—This is an appeal against 
a, decree passed upon the basis of a deed 
of simple mortgage which was executed 
on the 8th September 1923. There were 
three grounds of appeal. The learned 
counsel for the appellants has not argued 
on either of the first two grounds and 
has stated that he is unable to support 
them. He has argued, however, that 
t he rate of interest agreed to bo paid in 
the deed in suit was excessive within the 
moaning of the Usurious Loans Act (Act 
X of 1918) and that it ought to have 
hoen reduced. The amount of the prin¬ 
cipal of the deed in question cannot be 
reduced under the provisions of Act X 


of 1918 as the amount of consideration, 
was based upon an agreement purporting 
to close previous dealings and create 
a new obligation at a date more than six 
years from the first of the transactions 
included in the agreement : but it would 
bo open to this Court to reduce ‘the in¬ 
terest upon the principal under the pro¬ 
visions of the aforesaid Act. 

The rate of interest, which the parties 
agreed was to be paid on the principal 
amounts secured by the deed of the 8th 
September 1923, was 15?^ per cents, 
compoundable with six-monthly rests. 
As the suit was instituted on the 23rd 
December 1924 the amount of interest 
which had accrued at the date of the in¬ 
stitution was not very great. We have 
carefully considered what principles 
should guide this Court in applying the 
provisions of the Usurious Loans Act 
(Act 9 of 1918). In our opinion a Court 
while using freely the provisions of the 
Act to relieve cases of genuine hardship 
should at the samo time refrain from 
interfering where the rate of interest 
charged in a deed represents a rate which 
is jistifiod by the economic conditions of 
the area in which the transaction has 
taken place, the character of the borrower 
and the nature of the security. Iu would 
be positively mischievous to lay down 
anything like a general rate of interest 
which should prevail in the various parts 
of Oudh and in each case wo consider 
that the Court should apply its mind 
carefully to local conditions ; and while 
on one side protecting debtors from un¬ 
fair and unconscionable conditions should 
on the other side protect creditors against 
a diminution of the interest upon the 
obligations into which their debtors have 
entored, which would be against the rea¬ 
sonable interests of those who are en¬ 
gaged in money-lending as a business. 
Applying these principles we are of opi¬ 
nion that there is no need in this parti¬ 
cular case to reduce the amount of in¬ 
terest provided by the deed. Wo there¬ 
fore dismiss this appeal vrith costs. 

Appeal dismissed*. 
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Stuart, G. J. and Goicaran Nath 

Misra, J. 

Raj Krishna and others —Plaintiffs— 
Appellants. 

v. 

Saheh BaJchsh Singh —Defendant— 
Respondent. 

Second Appeal No. 450 of 1924, Deci¬ 
ded on 15tli November 1926, against the 
decree of the Sub*J., Sultanpur, D/- 31st 
July 1924. 

(а) Landlord and tenant—Tenant residing 
in one mahal and cultivating in another can 
acquire residential rights in former. 

A tenant cultivating land in a mahal other 
than the mahal which is owned by the co¬ 
sharer plaintiff is not debarred from acquiring 
rights of residential nature iu plaintiff's mahal : 
30 -4//. 282 U-\ IS.), Foil. [P. 37, C. 2] 

(б) Practice—New plea. 

Plea not raised before the trial Court and 
raised and abandoned before the lower appellate 
Court cannot be allowed to be raised in second 
appeal even if it is a question of law. 

[P. 37, C. 2] 

(r) Civil P. C., S. 100— Question of lav:. 

Whether a tenant is entitled to occupy land 
.appurtenant to his house is not a pure question 
of law. [P. 37, C. 2] 

(d) Landlord and tenant—Land appur¬ 
tenant to tenant's house—'Tenant can be ejected 
within 12 years if he occupied it, without land¬ 
lord's permission or when ejected from dwelling 
house itself. 

In Oudh small pieces of land are usually 
appurtenant to the dwelling house of the tenant 
and the tenant can o.:ly be ejected from such a 
pieco of land, when it is established that he has 
not exercised rights over it for twelve year?, or 
when, if his exercise of rights is less than twelve 
years, he has not had the permission of the 
•zamitid.tr to occupy it or when ho is ejected from 
the dwelling house itself : A. I. 11. 1020 Oudh 
303. Ref. CP- 33, C. 1] 

R. D. Si aha —for Appellant. 

S. N. Roij —for Respondent. 

Stuart, C. J.— The decision of this 
second appeal lias been roferrod to a 
Bench by the learned Judge of this Court. 
The facts as found by the Courts below are 
these : The defendant-respondent Sahel) 
Baksli Singh occupies in the village of 
Bishambhar Patti a residential house 
with the rights of an agricultual tenant 
therein. He occupies in addition a chari 
and a platform outside the house, which 
were originally constructed at the time 
that the house was constructed some 
thirty years ago, and for the last two 
years or so before the institution of the 
suit he commenced the user of another 


piece of land for the purpose of tether¬ 
ing horses. Upon a suit brought by the 
proprietor of the land to eject him from 
the ebavi, platform, and the latter piece 
of land, the Courts below have refused 
to eject him from the ebari and the plat- 
form, but have ejected him from the 
latter piece of land. The plaintiffs-ap- 
pellants have in appeal asked that he 
should be ejected from the chari and the 
platform also. A point taken, when this 
appeal came on for hearing before a single 
Judge of this Court, was that inasmuch 
as the defendant was cultivating land in a 
mahal other than the mahal which is 
owned by the plaintiffs-appellants he 
conld not he permitted to acquire any 
rights of residential nature in a mahal 
other than the mahal in which his culti¬ 
vation was situated. The decision iiv 
Saddu v. Bihnri Singh (l) of a Pull 
Bench of the Allahabad High Court dis¬ 
tinctly negatives this view in respect to 
the rights of tenants in the province ofj 
Agra, and I am of opinion that the same 
view should apply in the province of 
Oudh. But ajiart from that I have to| 
note that this plea was nob oi)en to the 
appellants in second apiDeal. The idea 
was not raised before the trial Court, and 
before the lower apiDellato Court, al¬ 
though it was raised at first, it was 
subsequently abandoned. The learnod 
Judge of the lower ai)i)ollatc Court has 
said : 

A question was at first fanitly raised on the 
plaintiff’s behalf that the defendant is a tenant 
in a mahal other than the plaintiffs'. This 
was?, however, and could not but be, abandoned. 

I do not consider that it was open in 
second ax>i)cal to the plaintiffs to raise 
this point again, even if the x>oinb had 
been a pure i)oinb of law. Permission 
could not have boon granted to the plain¬ 
tiffs to raise this plea now in fairness to 
the respondent who had no opxx>rtunity 
of meeting it before. But the ques¬ 
tion is not a pure question of law. 
It involves a question of law. There 
is nothing clear upon the record as to 
whether the lands in question are or are 
not situated in the plaintiffs’ mahal and 
whether the defendant has his cultiva¬ 
tion in that mahal or in another. 1 wish 
to express my views, apart from this 
point, as to what the law is in Otulh in 
cases such as this. 

(1) [ 1008] 30 All. 282=5 A. L. -J. 237 = (L003) 

A. \Y. N. 123 (F. B.). 
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The circumstances of agricultural 
life in Oudh villages necessitate in 
very many instances that portions 
of land should be held as appurtenant to 
the actual dwelling houses of tenants in 
order to enable them to carry on the 
occupations (agricultural or otherwise) 
which justify their residence in the vil¬ 
lage as tenants. It is frequently im¬ 
possible for a man to carry on his occxi* 
pation without having some land appur¬ 
tenant ,to his house. He may require 
this land as a place on w hi eh to tether 
his cattle, as a place on which to boil his 
sugarcane, or, if he combines with an 
agricultural life an industrial vocation, 
a place upon which he can engage in a 
small industry. For example a weaver 
will require a piece of land outside his 
house upon which he can engage in his 
trade ; a rope-maker will require a piece 
of land upon which he can manufacture 
| his rope. In Oudh it lias been consis¬ 
tently held, ever since the British Courts 
jhavc been in existence, that such pieces 
of land are appurtenant to the dwelling 
house of the tenant and that the tenant 
can only be ejected from such a piece of 
land, when it is established that lie has 
not exercised rights over it for twelve 
years, or when, if his oxerciso of 
irights is loss than twelve years, lie 
lias not had the permission of the 
zamindar to occupy it or when lie is 
ejected from the dwelling house itself. 
In a case such as this in which the pieces 
of land in question have been utilized, 
upon the facts, for more than thirty 
years for this purpose, the defendant 
clearly cannot he ejected. I would there¬ 
fore uphold the view taken by the 
Courts below and dismiss this appeal. 
The plaintilfs-appellants will pay their 
own costs and those of the defendant-res¬ 
pondent in all Courts. 

Gokaran Nath Misra. J. — 1 agree 
entirely with the view taken by the 
Ilon’blc the Chief Judge and also in the 
order proposed by him. So far as I am 
aware it has been consistently held in the 
province of Oudh that if an agricultural 
tenant has boon in possession of a plot of 
land inside the abadi of that village 
appurtenant to his dwelling house 
ho is entitled to remain in posses¬ 
sion of the same. If he has con¬ 
structed a structure on the land and 
such structure has been in existence 
for more than twelve years the landlord 
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cannot eject him from the enjoyment of 
of the said land. This was the view to 
which I gave expression in a recent case 
decided by me singly and reported in 
Hulas v. J3a rkatun-nisa, J3egaru (2). The 
learned pleader for the appellant re¬ 
ferred us to a case decided by Mr. Lind¬ 
say and reported in Rechu v. Rani Rachmi 
Kuer (3). The circumstances of that 
case are entirely different from those of 
the present case. In that case it was deci¬ 
ded that if temporary structures are con¬ 
structed by a tenant on land belonging 
to the zamindar the tenant cannot be 
permitted to set up a claim to the pro¬ 
prietary right in the land upon which he 
has erected those structures on the 
ground of adverse possession. 

This principle is quite correct so far 
as it goes, but this does not enable the 
landlord to deprive a tenant residing in 
his village of the use of land of which 
he has been in occupation for a long time 
or to direct him to demolish a structure 
which has been constructed by him and 
has been in existence for more than 
twelve years. In the case of Nazir 
Hasan v. Shibba (4) decided by 
Stanley, C. J., and Burkitt, J., it was- 
held on a suit by the zamindar to eject 
some agricultural tenants who had been 
occupying a room in au inclosure in the 
abadi for thirty years, that the plaintiff 
had no cause of action. It was laid 
down that oven if their possession he 
deemed to have been permissive they 
could not, according to the custom of the 
province, he ejected whilo their tenancy 
was still undetermined. In the Full 
Bench case referred to by the Hon’ble 
the Chief Judge, namely, Saddti v. 
Bihari Sing (1), it was held by Sir 
George Knox, J., Banerji, J., and Aikman, 

J., that where as the result of the parti¬ 
tion of a village, hitherto forming one 
mahal, into two mahals the occupancy 
holding of a tenant fell into one mahal 
owned by one co-sharer, and the house 
which the tenant had occupied for a 
considerable period a? appurtenant to the 
agricultural holding, fell into the other 
mahal owned by the other co-sharer, the 
partition could not effect any change in 
the position of the tenant ; so long as he 
continued in possession of his occupancy 


(2) A. I. R. 1026 Oudb 308. 
<a> [1010) 8 I. C. 703. 

(1) [1004] 27 All. 81~1 A. 

A. W. N. 163. 


T,. J. 170 -(1004) 
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holding he could not be ejected from 
his house in the abadi of the village, 
nor could he be required to pay 
rent therefor. Aikrnan, J., very rightly 
observed, while delivering judg¬ 
ment in this case, that if the opposite 
view were to be appoved it would place 
in the hands of zamindavs a powerful 
weapon against their tenants and would 
go far to nullify all the enactments of 
the Legislature for securing fixity of 
tenure to agricultual tenants. 

This view was subsequently followed 
in another decision of the Allahabad 
High Court reported in Dharam Singh v. 
Bhoolar (5). 1 am, therefore, clearly of 

opinion that the view taken by the 
Hon’ble the Chief Judge is correct and 
has been consistently held in the province 
of Oudh. In my opinion also the appeal 
should be dismissed with costs. 

Appeal dismissed. 

~ /ft) f 1008] A. W. N. 123=2 A. L. J. ft88. 
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Wazir Hasan, J. 

Bhagirth i —PIaintiff—Appel 1 ant. 

v. 

Sitaram and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 74 of 1920, Decided 
on 24th September 1926, from a decree 
of the Addl. Sub-J., Partabgavh, D/- 9th 
November 1925. 

Co~sliarcrs—Permanent lea*e created by some, 
co-sharers without the permission of others is 
void. 

A right of permanent tenancy created by some 
tenants in the joint lands without the consent 
of all co-sharers is void : A. I. It. 1924 Oudh 60 
and A. I. R. 1924 I*. C. 114, Rcl. on. [P 39, 0 2] 

•S'. N. Roy —for Appellant. 

II. 1). Chandra —for Respondents. 

Judgment. —This is the plaintff’s ap¬ 
peal from the decree of the Additional 
Subordinate Judge of Partabgrah, dated 
tlio 9th of November 1925, affirming the 
decree of J>he Munsif of Kunda, dated 
the 13th of August 1925. 

The plaintiff-appellant bases bis title 
for the recovery of a piece of land 
measuring 6 biswas in the abadi plot 
No. 130 of village Khabbor, parganna 
Patti, in the district of Partabgarh, on a 
perpetual lease, convoying heritable but 
non-transferable interest in the land in 


question, executed by some of the co¬ 
sharers of the mahal, in which that land 
lies, in his favour. 

It appears that the defendants have 
put up certain structures on that land. 
The plaintiff asks also for a relief of 
demolition of those structures. The 
defence, so far as it is necessary to state 
for the purposes of decision of this appeal 
was that the lease was inoperative in 
law for the reason that it was not 
granted by the entire body of the co¬ 
sharers of the maliai. This defence has 
been upheld by the Courts below. In 
second appeal it was argued that the 
lease in question was duly voidable at 
the option of-such of the co-sliarers of the 
mahal as had not given their consent to 
it, but that it was an effective instrument 
of transfer as against third parties. - 

On a careful consideration of the ques¬ 
tion I have come to the conclusion that 
the view taken by the Courts below is 
right and must be upheld. It must be 
taken as a valid assumption in this case 
t hat some of the cosharers of the mahal 
have not given their consent to the 
lease in question. The lease, therefore, 
is admittedly of no avail as against them. 
This being so the co-sharers who have 
not given their consent are at liberty to 
deal with the land in suit in a manner 
inconsistent with the lease. The act 
of such cd-sharors will be valid in law 
provided again it is confined within the 
limits of the rights of such co-sliarers. 
On the arguments advanced in support 
of the appeal the lease and the act of the 
other co-sharers in contravention of the 
lease should both bo bold to bo valid- 
This cannot be the law. The general 
rule is free from doubt and was stated in 
a decision of a Bench of the late Court 
of the Judicial Commissioner of Oudh in 
Bal Mohammad Khan v. Amatul Fatima 
(1), and is supported by the principle of 
the judgment of their Lordships of the 
Privy Council in the caso of Midnapur 
Zemindary Ccrnpany Zitd. v. Naresh 
Narayan Roy (2). No. co-sharer can 
create a right of permanent occupancy in 
joint land. I, therefore, hold that the 
leas© on which the plaintiff’s title is 
founded is void in law. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

(T) A. 1. R. 1924 Oudh. 60=20 67 C7~2397 

(-) A. I. R. 192-4 P.C. 144—51 Cal. 631 (P. C.) 
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Stuart, C. J. and Wazir Hasan, -J. 

Shamshad Ali Khan and another — 
Plaintiffs—Appellants. 

V. 

Dharam Singh and others —Defendants 
—Respondents. 

First Appeal No. 31 of 1924, Decided 
on 24th November 1925, from the decree 
of the Addl. Sub’J., ITardoi, D/- 20th 
March 1924. 

Pre-emption—A person can circumvent the 
law of pre-emption by taking a transfer falling 
short of a sale but in effect a sale. 

It is not forbidden to a person “'to circumvent 
tlic law of pre-emption by taking a transfer 
■which falls short of a sale but which may even¬ 
tually have the same effect as a sale : 10 O. C. 0 
•and IS O. C. 109, Foil. [P 42 C 1] 

M. TFV/sfwiand Kiamat Ullah —for Ap¬ 
pellants. 

" A. P. Sen and Kailash No.rain —for 
Respondents. 

' .Wazir Hasan, J. —This is the plain- 
tills’ appeal from the decree of the Addi- 
l ional Subordinate Judge of ITardoi, dated 
the 26th March 1924. The suit, out of 
which tliis appoal arisos. and which has 
failed in l lie trial Court, was laid for 
I-re-empting a transaction of the 17tli of 
March 1922, on the ground, as stated iu 
paragraph 4 of the plaint, that the 
parties to that transaction 

having colluded among themselves with a view 
to defeat the rights of the plaintiffs fictitiously 
and fraudulently have got the sale-deeds in the 
(shape of possessory m rot gage-deeds. 

4 In support of the claim so set forth 
tho plaintiffs produced evidence to estab¬ 
lish the alleged fact that in reality tho 
transaction against which tho claim for 
pre-emption is brought was one of salo 
and that with a view to effectuate it a 
draft of the contomplatod sale-doed was 
being prepared when tho agent of the 
plaintiffs happened to appear at the 
momonb and at the place where it was 
being prepared. This agonb is said to 
have hold out a threat of a claim for 
pre-emption on behalf of tho plaintiffs, 
in the event of a sale of the property 
which is the subject-matter of the suit. 
Tho dofoiieo was that there was no con¬ 
tract of salo between the parties, that 
tho transaction ovidoncod by the two 
deeds of the L7th March 1922 was a mort¬ 
gage transaction, and that it was carried 
into effect under a contract relating to 
the same transaction. On the side of 


the defendants also evidenoe was pro¬ 
duced in support of the position taken in 
defence. The trial Court has rejected 
the evidence, which the plaintiffs led in 
proof of their case, and accepted the 
evidence adduced on behalf of the defen¬ 
dants with the result that the suit for 
pre-emption was dismissed as already 
stated. 

At the hearing of this appeal the 
learned advocate ‘for the appellants 
opened his attack against the judgment 
of the trial Court by laying stress on 
certain salient features, as he called 
them, of the case which we have before 
us for decision. We will now advert to 
these features. It appears that on tho 
17th of March 1922, two deeds were 
executed by M. Rukmin, one in 
favour of Dharam Singh, Defendant No. 1 
(Exhibit 1) and the other in favour of 
Umrai Singh and Kaptan Singh Defem 
dants Nos. 2 and 3 (Exhibit 2). The 
two last mentioned Defendants are the 
brothers of Dharam Singh. The deed in 
favour of Dharam Singh is a deed of 
usufructuary mortgage postponing re¬ 
demption to a period after 26 years of 
the proporty in suit which is a 9 biswas 
63 biswansis zamindari share in village 
Chandupur Khorai, pargana Shahabad, in 
the district of Hardoi. The mortgago 
money is tho sum of Rs. 10,000. Tho 
second deed in favour of Umrai Singh 
and Kaptan SiDgh was executed the same 
day as the deed in favour of Dharam 
Singh. This document purports to evi¬ 
dence a transaction of a simple mortgage 
in rospoct of tho same property which is 
the subject-matter of tho deed in favour 
of Dharam Singh. The consideration for 
this transaction is statod to he the sum 
of Rs. 12,450. 

It appears that the property in suit 
was hold in possession, under a usufruc¬ 
tuary mortgage, by one Bansgopal and 
another gentleman Kedar Nath. The 
mortgage inonoy due to these two men 
was the sum of Rs. 12,450. Tho object 
of tho deed in favour of Umrai Singh and 
Kaptan Singh was, as stated in tho docu¬ 
ment itself, (o redeem the .mortgage held 
by Bansgopal and Kedar Nath on pay¬ 
ment of Rs. 12,450. It follows that the 
benefits of tho usufructuary mortgage 
which Dharam Singh took on tho 17th of 
March 1922, were to accrue to him only 
in the ovont of tho redemption of the 
mortgago in favour of Bansgopal and 
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•Kedar Nath. On the facts, ■which we 
have so far stated, it was argued that the 
two transactions (Exhibits 1 and 2) were 
•merely parts of one transaction between 
Mt. Rnkmin and Dharam Singh 
and the other two defendants. This 
may readily be conceded and indeed the 
learned counsel on the side of the res¬ 
pondents addressed no arguments to us in 
opposition to the point of view taken by 
the learned advocate for tho appellants. 

The second step in tho arguments 
in support of the appeal before us was 
that the terms of tho simple mortgage 
evidenced by the deed in favour of Umrai 
Singh and Kaptan Singh were so hard 
and onerous that it could well be inferred 
that the intention of the transaction was 
to kill the right of redemption altogether. 
To us it appears that tho argument is 
irrelevant to a claim for pre-emption. 
To what extent tho hands of equity will 
be extended to support a claim for re¬ 
demption in respect of this transaction it 
is not necessary for us to decide. But 
the pre-emptor must take the transaction 
.as it is. It may bo that the chance to 
redeem these mortgages is very slight yet 
that fact would not convert them into a 
transaction of sale and once it is held 
that the transaction evidenced by Exhi¬ 
bits 1 and 2 is not sale, the suit, for pre¬ 
emption in respoct of it must fail. On 
the documents therefore we have no hesi¬ 
tation in holding that they do not evi¬ 
dence a transaction of sale hut that in 
one case there is a usufructuary mort¬ 
gage and in tho other a simple mortgage. 

With tho object of strengthening the 
«,rgmnont that the redemption of the 
mortgages in question would ho almost 
an impossibility wo were taken into the 
evidence produced in tho case bearing on 
tho question of the value of tho property 
in suit. In view of the ojunion wo have 
just now expressed we think that an in¬ 
quiry into the market-value of tho 
property is also irrelevant. Tho sub¬ 
stance of tho evidence, on which 
tho plaintiffs roly in support of their 
case, as stated in the plaint, we have 
already given in a proceding portion 
of this judgment. Wo have also stated 
the effect of the evidence which has been 
produced by the defendants in rebuttal of 
the plaintiffs’ case. In this conflict of tho 
evidence the safest course for us to pursue 
would be to give our judgment in 
favour of tho party whose case is 


supported by the proved proba¬ 
bilities of the case. 

It appears that the property in suit orig¬ 
inally belonged to one Mt. Sumitra. She 
sold it to the plaintiffs under a deed of sale 
dated the 27th of May 1920. This sale 
was attacked by two sets of pre-emptor* 
with the result that the suits instituted 
to enforce those claims of pre-emption 
were compromised and under the decree 
made in terms of the compromise tho 
property fell to be given to Mt. Rnkmin, 
one of the pre-emptors. Admittedly Mt. 
Rnkmin had no moans either to satisfy 
the price of the pre-emption or to dis¬ 
charge the prior incumbrances existing on 
the property in suit. She had therefore 
to find money to meet her liabilities 
under both heads. In this state of cir¬ 
cumstances it appears to us that it was 
wholly immaterial so far as Mt. Rukmin’s 
interest was concerned as to whether she 
would obtain money by selling the pro¬ 
perty or by executing mortgages which 
might just have a chance in her favour ol 
redeeming them at a future -time. It is 
common ground that with 'her intentions 
so formed she approached the defendants 
for a transactiou of transfer of tho pro¬ 
perty which she had obtained under the 
pre-emption decree, or, indeed, was to 
obtain on compliance of tho terms of that, 
decree. The pertinent question there¬ 
fore is on what form of transfer Mt. 
Rukmin and the defendant would agree. 

We have already said that it was of 
little interest to Mt. Rukmin as to what 
form tho transaction may eventually take 
but to tho defendants it was a matter of 
vital interest. They had seen the vicis¬ 
situdes through which this property had 
passed and as men of business they would 
not take the risk of losing this property 
on a claim of pro-omption. This is a rea¬ 
sonable presumption which wo think wo 
are justified in making in the circum¬ 
stances of the case. They would there¬ 
fore insist on a form of the transaction 
which would he anything but a salo 
liable to he defeated on a claim for pre¬ 
emption by the plaintiffs or any other co- 
sliarcr in the village. On these grounds 
wo are disposed to accept tho view which 
the trial Court has taken as to the real 
nature of the transaction evidenced by 
the deeds of tho 17th of March 1922. 
The evidenco which tho plaintiffs have 
produced when once tested in tho light of 
tho probabilities, to which we have just 
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now adverted, must be rejected as un¬ 
worthy of credence. 

Yet there is another aspect of the case 
on which again the claim for pre¬ 
emption fails. Assuming that the 
evidence led by the plaintiffs is true, 
what is the situation which arises 
then ? The threat of a claim for pre-emp¬ 
tion uttered by the ageut of the plaintiffs 
at the time when the draft of the pro¬ 
posed deed of sale » was being prepared 
made the defendants alive to the risk to 
which they were exposing themselves by 
entering into a transection of sale. Clearly 
fbc transaction was not completed till 
then and thus there was locus penitontiao, 
that is : 

a powi-r of resiling from an obligation to wbieli 
writing is requisite and bas not yet been adhi¬ 
bited in an authentic shape. 

to use the langugc of the law of Scot¬ 
land. 

Wo think it was perfectly legitimate on 
the part of the defendants to abandon the 
idea of a sale and to substitute in its 
place a transaction of a mortgage which 
in its effect, though not in law, may 
amount to a transaction of sale. In a 
transaction of the nature last mentioned 
there won Id always remain the vulner¬ 
able point of a chance of being redeemed. 
The defendants would he justified in tak¬ 
ing the risk of being exposed to that, 
c haneo rather than have a transaction 
against which a successful attack by a 
suit for pre-emption was almost a cer¬ 
tainty. The law applicable to the circum¬ 
stances like these has repeatedly been 
laid down in the decisions of the late 
Court of the Judicial Commissioner of 
Oudh. On our own part we may say, 
with respect, that wo entirely agree with 
the view of law expressed in those eases. 
In the cae of Lachman Prasad v. Fid a, 
Husain (I.) a Bench of the late Court ac¬ 
cepted the view expressed in a judgment 
<>f a Bench of the same Court in a previ¬ 
ous case Majida JJihi v. Malik Fazl 
Karim (2). The view then expressed was 
as follows : 

Nor is it forbidden to a person to circumvent 
iho law of pre-empt ion by taking st transfer 
which fulls short, of ;i sale but which may even¬ 
tually have the i.imc effect as a sale. 

It appears to us that oven il the evi¬ 
dence of the plaintiffs is accepted as reli¬ 
able the case falls within Iho rulo of law 
slated just now. On a warnin g_be in g 

<1 > [1.915] 18 O.C. 109=30 I.C. ‘2:12=2 O.T..J. 

220 . 

(2) (1013) 10 O.C. 0 = 19 I.C. 070. 


given the defendants obviously would 
take steps to circumvent -the law of pre¬ 
emption and they did circumvent it and 
did nothing more. 

There were other questions in the case : 
for instance, the plaintiffs’ status as co¬ 
sharers in the village in which the pro¬ 
perty sought to be pre-empted is situate. 
As regards them the trial Court has given 
its decision against the plaintiffs-appel- 
lants. Having regard to the view which 
we have expressed in this judgment on 
the merits of the plaintiffs’ claim wo do 
not think it necessary to decide those 
questions. There was, however, one subsi¬ 
diary point urged by the learned advocate 
for the appellants relating to the question 
of costs which we should dispose of. The 
grievance made is that the trial Court 
has awarded separate costs to Dharam 
Singh, Defendant No. 1, and to Umrai 
Singh, Defendant No. 2 ; and it is urged 
that the defence being common fchore was 
no justification for awarding separate 
costs to those defendants. 

We are, however, of opinion that the 
circumstances justify the order which the 
trial Court has passed in this behalf. It 
appears on a reference to the record of the 
case that Dharam Singh engaged one 
counsel,* who filed his certificate of fees 
for a sum of Rs. 350 while Umrai Singh 
engaged another counsel, who filed a 
soparate certificate of fcos as having been 
received from Umrai Singh for a sum of 
Rs. 395. The objection as to the order of 
costs also fails. 

The result is that the appeal Tails and 
is dismissed with costs. 

Stuart, C. J. —I concur. 

By the Court. —The appeal is dis¬ 
missed with costs. 

A p-peal dismissed. 
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Stuart, C. J. 

Dhawani PhUc and a noth a —Accuse I 
—Applicants. 

v. 

King-Empoor —Opposite Party. 

Criminal Reference No. 61 of 1926, 
Decided on 17th November 1926, made by 
the 1st Add 1. S. J., Barabanki, on 15th 
November 1926. 
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Criminal P. C.. Ss. 200 and 364 — Summary 
trial—Object is to make procedure easier than in 
ordinary trials—Criminal V. C., S. 3G4. 

There is nothing in the Code which requires a 
Magistrate in a summary case to placo upon the 
record the notes of the evidence or a full state¬ 
ment of the examination of the accused persons. 
The whole object of entrusting qualified Magis¬ 
trates to try certain cases summarily will be 
defeated if Courts in revision lay down rules of 
procedure for the hearing of summary cases 
which would in effect provide a procedure‘similar 
lo the procedure required in cases which are not 
tried summarily. [P 43 C 1,^2] 

Judgment. —The reference of the 
learned Additional Sessions Judge of Bara 
Banki raises a question of some impor¬ 
tance. Pandit Suraj Nath Sapru, a 
Magistrate exercising 1st Class powers in 
the Bara Banki district and duly autho¬ 
rized under S. 260 of the Code of Crim¬ 
inal Procedure to try case summarily, 
heard a case summarily, in which two 
persons wore charged with theft under 
S. 379 of the I. P. C., convicted them and 
sentenced them to non-apjiealable sen¬ 
tences. The learned Sessions Judge has 
taken exception to the fact that the 
learned Magistrate did not place upon the 
record a noto of the evidence of the 
prosecution witnesses or of tho defence 
witnesses. Ho further took exception to 
tho fact that tho learned Magistrate did 
not record tho examination of the accused 
upon the record in the form under S. 364 
of the Code of Criminal Procedure. Upon 
these grounds he has referred tho matter 
to the Chief Court with the suggestion 
that tho proceedings should he set aside 
and the case re-tried. 

The learned Magistrate has submitted 
an explanation, which I accept as abso¬ 
lutely accurate, to the effect that, al¬ 
though he did not place upon tho record 
any note of the evidence, ho made notes 
«>f the evidence for his own use which ho 
destroyed after the case was disposed of 
and further that he examined the accused 
persons according to tho provisions of 
S. 364 though ho did not record more 
than a brief note of the examination on 
the record. There is nothing in tho Code 
of Criminal Procedure which requires a 
Magistrate in a summary case to place 
upon tho record tho notes of tho evidence 
.or a full statement of the examination of 
!the accused persons. Tho learned Magis¬ 
trate has committed no irregularity and 
ho has not departed from tho proper pro¬ 
cedure. The whole object of entrusting 
qualified Magistrates to try certain cases 
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summarily will bo defeated if Courts in 
revision lay down rules of procoduro for 
the hearing of summary cases which 
would in effect provide a procedure simi¬ 
lar to the jn'oeedure required in cases 
which are not tried summarily. I see* 
no reason, on examining the judgment of 
the learned Magistrate, to suppose that 
he has tried the case otherwise than 
carefully and correctly. I find no reason 
of any kind for interfering in revision. J 
accordingly reject this application and 
return the papers. 

Application rejected. 
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Stuart, C. J. and Wazir Hasan, J. 

Prakash Sinrjh —Applicant. 

v. 

Allahabad Dank, Ltd., Luck non* 

Branch —Opposite Party. 

Application for leave to appeal to 
Privy Council, No. 19 of 1926, Decided on 
1st December 1926, from tho decreo of 
the Oudh Chief Court in Execution of 
Decreo Appeal No. 31 of 1926, reported 
in A. I. 12. 1927 Oudh 7. 

Civil P. ('., S. HO— A Full Dench of a Jit y h 
Court sped fic on the point—Point is not sub¬ 
stantial point, of lam—Civil P. C., O. 21, It. 2. 

The question whether thoro is a time limit 
for a decree-ho!tier to certify adjustment under 
R. 2 is not a substantial question of law when 
a Full Reach of the Bombay High Court 
(11 iJom. 6, F. P.) specifically decides it and its 
judgment is obviously corrcot. [P 44 0 L] 

Niamat Ullah —for Applicant. 

Bisheshar Nath Sr iv as lav a — for Op¬ 
posite Party. 

Judgment. —This is an application 
for leave to appeal to His Majesty in 
Council against a decreo passed in ap¬ 
peal by a Bench of this Court in 
Prahash Sint/h v. Allahabad Dank, 
Lid. (1). The subject-matter in the 
Court of iirst instance was above 
Rs. 10,000 and tho subject-matter in 
dispute on appeal to His Majesty is 
also above 11s. 10,000, but tho decree 
appealed from aflirms tho decisions of tho 
Court immediately below. The leave to 
appeal can therefore only ho granted if 
the appeal involves, a substantial 
question of law. Wo have considered 
tho point at some length. We 

( 1 ) A . 77 R7 1927 Oudh 7. 


Prakash Singh v. Allahabad Bank, Ltd. 


are 
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satisfied that the appeal involves ques¬ 
tions of law and it is also the case that 
all High Courts have not held the same 
opinion upon certain of these questions 
but, in our opinion, not one of these 
'.questions of law is a substantial ques¬ 
tion of law. We consider that the Full 
Bench decision of the Bombay High 
Court in Tlnjl Abdul Holliman v. Khoja 
Khali Aruih (2) is so obviously correct 
(if we may respectfully say so) that the 
{question of law cannot be considered 
substantial. For the above reasons we 
reject this application for leave to ap¬ 
peal with costs. 

A p pi i cat ion rejected. 

T-j [1SS7J 11 Bom. G (F. B?)7 ~ 
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G ok a ran Nath Misra and Raza, JJ 


Dh an pat 11 a c 

clant—Appellant. 


Chaturvcdi —Defon- 


Allahalad Haul;, Ltd., Lucknow and 
another —Plaintiff and Defendant—Res¬ 
pondents. 

Second Appeal No. 4G1 of 1924, Decided 
on 20th April 1920, from the decree of 
the Sub-J., Mohanlalganj, D/— 9th Sep¬ 
tember 1924. 

Contract Act. Ss. 188 and 180 —Agent borrow 
in<j fur busings of principal and business bene¬ 
fited thereby—Principal is bound to pay the 
debt . 

An rgent Inis implied authority to pledge the 
credit of his principal for what is necessary to 
the successful nmsingeinonfc of the business and, 
as usual, an oguit in charge of a business has 
implied authority to bind his principal by rais¬ 
ing a loan for the purposes thereof, only if his 
act is necessary or is usual in the management 
of tho particular business or is justified by an 
emergency. If tho implied authority of an 
agent to raise a loan is not established, but it is 
pioved that tho sum borrowed, or a portion 
then of. has been applied for the benefit of the 
business the creditor is entitled to be reimbursed 
by the principal to the extent he has been 
benefited ; 1 C. L. J. l'J'J, Foil. [P lo 0 2] 

IIt/der Ihtsein— for Appellant. 

Khaliqttzzaman for I l asiin for Res¬ 
pondent No. 3. 

Judgment.—This is an appeal from 
a decree of tho learnod Subordinate 
.Judge of Mohanlalganj, Lucknow, dated 
the 9th September 1924, sotting aside a 
decree of the learned Munsif (South 
Lucknow), dated tho 31st August 1923. 


The facts of this case, so far as it is 
necessary to state them for the purpose 
of disposing of this appeal, are as follows: 

The Defendant No. 1, Dhanpafc Rae 
Chaturvedi, is the proprietor of a print¬ 
ing press at Lucknow which carries on its 
business under the designation of the 
Church Mission Congregation Press. The 
Defendant No. 2, Parsotam Lai Chatur- 
vedi, who is a distant maternal uncle of 
the Defendant No. 1, managed the 
business of the press. He, in the capa¬ 
city of the manager, opened a current 
account in the Allahabad Bank, Limited, 
(plaintiff), on the 19th August 1920. By 
the close of the year the press stood in 
need of some money which the pro¬ 
prietor apparently was not in a position to 
supply. The manager wrote to the 
Allahabad Bank on the 16th December 
1920, for permission to overdraw tho 
current account of the press. The oc¬ 
casion which compelled the manager to 
arrange with the Bank for the honour¬ 
ing of the overdrafts was in connexion 
with the printing of patwari-forms, tho 
largest order ever received by tho press. 
When the time for printing came the 
pay of the servants was in arrears and 
in these circumstances the manager 
asked the Accountant of the Bank for 
permission to overdraw, which was even¬ 
tually granted. Various sums were over¬ 
drawn and paid by the manager of the 
press from time to time. On the 19th 
July 1922 an overdraft balance of 
Rs. 1,883-8-3 was found due against 
the press. Tho plaintiff Bank demanded 
the sum, hut the Defendant No. 1 dis¬ 
claimed all responsibility and contended 
that the Defendant No. 2 was not the 
manager, that ho had no power to over¬ 
draw and that Che overdrafts could not 
bind the press or its proprietor. 

Tho present suit was brought under 
these circumstances. Tho Defenndant 
No. 2 admitted the claim, urging that 
tho debt was contracted for the purposes 
of tho press and was spent on the business 
connected with it and tho Defendant 
No. L had full knowledge of all this. 
Tho first Court dismissed tho suit as 
against tho proprietor, but decreed it as 
against tho Defendant No. 2. The plain¬ 
tiff Bank appealed. Tho appeal was 
allowed and the claim of the plaintiff 
was decreed against tho Defendant No, 1 
by » f he lower appellate Court. Tho 
Defondant No. 1 has now come to this 
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Court in second appeal. In our opinion 
this appeal is concluded by the findings 
of fact. 

It has been found that the Defendant 
No. 2 was the manager of the press and 
had full powers to do all things necessary 
for the business. lie had power to 
receive money and spend it in the busi¬ 
ness. There exist numerous cheques 
drawn by him as manager and cashed 
by the Bank. There existed no limita¬ 
tion on his authority so far a5 the public 
or the persons dealing with him were 
concerned. All the money, which the 
manager drew from the Bank, was entered 
in the books of the press. Ho used to 
draw the money from the Bank and de¬ 
posit sums which wore received by the 
press from its customers. This state 
of affairs continued for not less than one 
year and a half and the total amount of 
money taken from the Bank amounted to 
K< 3 . 8,893-15-9. The total deposits with¬ 
in the period in suit amounted to 
Rs. 7,013-5-6. Out of the sum taken no 
less than a sum of Its. 8,059-1-0 has been 
traced towards the expenditure of the 
press. The balance could nob bo traced 
owing to the irregularity of the account 
books of the press. The press would not 
have been ablo to carry on tho business 
but for the help received from the Bank. 

The proprietor must bo presumed 
to have known tho condition of the ac¬ 
counts as well as the fact that the busi¬ 
ness of the press was being carried on 
with the help of overdrafts. He ac¬ 
quiesced in tho procedure and reaped ad¬ 
vantage from it. The Defendant No. 2 had 
implied authority to borrow and bor¬ 
rowed in exercise of tho authority for 
tho purposes of tho press. It was neces¬ 
sary to contract tho debt for carrying on 
the business of the firm of which the 
Defendant No. 2 was in full charge and 
the debt was in fact incurred with tho 
knowledge of the proprietor. The 
Defendant No. 1 must bo deemed to have 
ratified tho transaction in suit under the 
circumstances of the case. All these 
landings are based upon admissible evi- 
* donee and must be accepted in second 
appeal. When those findings are ac¬ 
cepted (as they must bo accepted) the 
appeal must bo dismissed. 

Under S. 188 of the Indian Contract 
Act an agent having an authority to do 
an act has authority to do every lawful 
thiDg which is necessary in order to do 


such act. An agent having an autho¬ 
rity to carry on a business has authority 
to do every lawful thing necessary for 
the purpose or usually done in the 
course of conducting such business. 
Under S. 18t) of the same Act, an agent 
has authority in an emergency to do all 
such acts for the purpose of protecting 
his principal from loss as would be done 
by a person of ordinary prudence in his 
own case under similar circumstances. 

It was held in the case of Heramba 
Chandra Pal Chowdhury v. Kashi Natli\ 
Sulcal (1) that an agent has implied 
authority to pledge the credit of his 
principal for what is necessary to the 
successful management of the business 
and, as iisual, an agent in charge of a 1 
business has implied authority to bind 
his principal by raising a loan for the 
purposes thereof, only if nis act is noces- 
sary or is usual in tho management oi 
the particular business or is justified by 
an emergency. It was held further that 
if the implied authority of an agent to 
raise a loan is not established, but it h 
proved that the sum borrowed, or a 
portion thereof, has been applied for the 
benefit of the business, tho creditor is 
entitled to be reimbursed by the princi¬ 
pal to the extent bo has been benefited. 
In the case of Reversion Rand k in- 
surance Company , Limited v. Maison 
Cosway , Limited (2), tho managing 
director of the defendant company was, 
by the term3 of his appointment, pro¬ 
hibited from borrowing money on behalf 
of the company, unless specially autho¬ 
rized so to do by the company. Wilhoub 
authority from the defendant company, 
he borrowed money on its behalf from 
the plaintiff company, which money ho 
applied in discharging existing legal 
debts of the defendant company. The* 
plaintiff company know through its 
officers, when the advance was made, 
that the managing director of the defen¬ 
dant company had no authority to bor¬ 
row on its behalf. It was, however, hold 
that tho plaintiff company was entitled 
to recover from tho defendant company 
the amount advanced notwithstanding 
its knowledge as before mentioned. 

As pointed out in Suppayya Pattar v. 
Dawood Ilaji Ahmed Sait (3), where the 

(i) [1905] i c. I,. J. 199. 

(•2) [1913] 1 K. B. 364 =82. I,. J. K. B. 512= 

20 Munson 194=103 L.T. 87=57 S. J. 144_ 

(3) [1915] M. \V. N. 761 = 32 I. C. 763. 
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money borrowed by the unauthorized 

Wazir Hasan, J. 


agent from the plaintiff either by the 
principal having received the money 
directly or by its having bo©n spent in 
meeting his legal liabilities, the principal 
is equitably bound to return to plaintiff 
the said money to the extent that he has 
derived benefit therefrom. 

Where, however, an act done by an 
agent is not done in the ordinary course 
of business or falls outside the apparent 
scope of his authority the principal is 
not bound by such act, even if the 
opportunity to do it arose out 
of the agency, and it was purported 
to be done on his behalf, unless 
he expressly authorized it or 
adopted it by taking the benefit of it 
or otherwise. And, in particular, where 
tho agent obtains the money or i>roperty 
of a third person by means of any such 
act, the principal is not responsible, 
unless tho money or property or the 
proceeds thereof have been received 
by him, or have boon applied for his 
benefit, in which case ho becomes liable 
to the extent of the benefit received : see 
Halsbury’s Ija\vs of England, Vol. 1, 
pp. 202 and 203. 

Tliere is no doubt that money was 
urgently wanted for tho press and it was 
used in tho business of the press. The 
press would have surely stopped if the 
money bad not been borrowed. ^ Under 
those circumstances tho learned Subordi* 
nate Judge was perfectly right in bolding 
that the Defendant No. 2 bad implied 
authority to borrow money on behalf tho 
press and he borrowed the same in exer¬ 
cise of that authority and the Defendant 
No. I is liable to pay tho samo. In our 
opinion tho judgment of tho learned Sub¬ 
ordinate Judge is quite correct. The 
claim was properly decreed against tho 
Defendant No. 1 (appellant). NVo dis¬ 
miss the appeal with costs. Tho decree 
of the lower appellate Court is confirmed 
in all respects. 

A pye-xl •!ism issed . 


llam Hag Singh and others —Plaintiffs 
—Appellants. 

v. 

Tej Singh —Defendant—Respondent. 

Second Appeals Nos. 65 and 66 of 1926- 
Decided on the 1st of November 1926, 
from the decree of Sub-J., Gonda, D/- 6th 
November 1925. 

(a) Landlord and tenant — Grove — Wajib-ul- 
arz providing for right of inheritance — Succes¬ 
sor of grove-holder can mortgage grove. 

Where the Wajib-ul-arz of the village clearly 
provides for the right of inheritance in a tenant's 
grove, it follows that on the death of the original 
grove-holder the grove and the trees thereon 
devolve by right of inheritance on the next heir 
under the law. A mortgage # by such heir does 
not amount to an abandonment of his grove- 
holder’s right in them : 15 O. C. 91, Foil. 

[P 47 C 2J 

(b) Landlord and tenant—Mortgage does not 
amount to abandonment as a sale does—Mortgage 
invalid by custom—Right of re-entry does jiot 
arise. 

Tho principle determining the title ol tbo 
landlord to a re-entry in a case of a sale by a 
tenant of bis grove or of bis house is essentially 
different from tho principle applicable to a case 
where the tenant has made o.ily a temporary 
alienation of the nature of a possessory mortgage. 
In the former case the sale is a complete evi- 
deneo of the abandonment of the tenant’s right 
in the property sold and the alienation being 
invalid the vendee is a pure trespasser as against 
the landlord, who on abandonment acquires in 
law a right of re-entry. On the other hand, 
where there is a transfer by way of a possessory 
mortgage only, it does not afford any evidence as 
to the extinction of the tenant’s rights. On the 
contrary it proves the continuance of such rights. 
In such a case the landlord has no right of re¬ 
entry though the mortgage is invalid according 
to tho custom of the village or being contrary 
t,u the conditions of the tenure. [P 47 C 2J 

Mahabir Prasad for Adilya Prasad — 
for Appellants. 

S. N. Srivastava for H. ]). Chandra — 
for Respondents. 

Wazir Hasan, J. —The first-mentioned 
appeal is tho plaintiff’s appeal and the 
second-mentioned appeal is the defen¬ 
dants’ appeal from the decree of the Sub¬ 
ordinate Judge of Gouda, dated the 6th . 
of November 1925, modifying tbo decree 
of the Munsif of Tarabganj. dated the 17th 
August 1925. Tho suit, out of which 
these appeals arise, was brought by th* 
plaintiffs for possession of Grove No. 1070, 
a house, u well, two scattered trees and 
some bamboo clumps in village Khanpur, 
pargana Newabganj, in the district of 
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Gonda. The plaintiffs are the zamindars 
of the village together with Defendants 3 
to 23. The ground of the claim is that 
the property in suit originally belonged 
to one Sarnam Singh, who held it in the 
character of a tenant, and on his death 
years ago the co-sharers of the patfci, in 
which the said property is situated, took 
possession and continued in possession till 
July 1924 when the Defendants 1 and 2, 
Tej Singh and Shelizor Singh, dispossessed 
them and entered into wrongful possession. 

The defence as it stands on the finding 
of the Courts below was that the pro¬ 
perty in question was held by Sarnam 
Singh as a tenant and that on his death 
he was succeeded in the right of inheri¬ 
tance by his sister’s son, Ramkaran Singh 
who made a mortgage of the property in 
suit in favour of Tej Singh, Defendant 
No. 1, and that the mortgage being valid 
the possession under it was lawful. On 
the question which arose on these plead¬ 
ings the Court of first instance hold that 
the mortgage was invalid for the reason 
that according to the conditions relating 
to the tonure of the grove-holder as re¬ 
corded in the Wajib-ul-arz of the village 
the tenant had no right to make the 
mortgage in question. In the result it 
granted a decree to the plaintiffs for joint 
possession of the property in suit. 

The defendant Tej Singh preferred an 
appeal from the decree of the Court of 
first instance. On this appeal the learned 
Subordinate Judge agreed with the find- 
of the trial Court that the mortgage in 
question was invalid but, on the autho¬ 
rity of tho decision in the case of Ali 
Mohammad Khan v. Chhedan (1), he hold 
that the landlord did not establish any 
right of re-entry on such a transfer being 
made by the tenant. On this ground ho 
accepted the defendant’s appeal in respect 
of tho grove and trees and dismissed the 
suit for possession in relation to them. 
As regards tho house and the well he 
maintained the decree of the Court of 
lirst instanco on tho ground that the 
defendant had failed to prove that the 
tenant was competent to transfer his 
right of residence in tho house or his 
right of enjoyment of tho well. Prom 
this decree of the loarned Subordinate 
Judge tho two cross-appeals now under 
consideration have arisen. 

I am of opinion that tho learned Sub¬ 
ordinate Judge has rightly applied the 
(iTTioia] 15 oTc\ oi —15 TToTSssT 
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principle of the decision in tho case of 
Alt Mohammad Khan v. Chhedan (1), 
to the facts of this case. The Wajib-ul-arz 
of the village in which the property in 
dispute is situated ciearly provides for 
the right of inheritance in a tenant's 
grove. It follows, therefore, that on the 
death of the original grove-holder, 
Saranam Singh, the grove and tho trees 
in question devolved by right of inherit¬ 
ance on his sister’s son Ramkaran Singh,’ 
who was his only heir under tho law.j 
On the view of law* taken in the case 
just now mentioned, Ramkaran Singh’s 
act of mortgaging the grove and the trees 
did not amount to an abandonment of his 
grove-holder’s right in them. In support 
of the appeal it was argued that had the 
transfer in question been a sale according 
to the decision mentioned above and also 
according to the case of Jagmohan v. 
Deputy Commissioner , Partabgarh for 
Kalankalcar Estate (2) and Mt. Azmat- 
un-nissa v. Gauesh Prasad (3), the land¬ 
lord would be entitled to a decree for 
possession and that there was no valid 
distinction between the case of a sale and 
a possessory mortgage. 

I am unable to accept tho argument. 
In my judgment tho principle determin¬ 
ing the title of tho landlord to a re-entry 
in a case of a sale by a tenant of his 
grove or of his house is essentially differ¬ 
ent from tho principle applicable to a 
caso where the tenant has made only a 
temporary alienation of tho nature of a 
possessory mortgage. In the former caso 
the sale is a complete evidence of the 
abandonment of tho tenant’s right in tho 
property sold and tho alienation being 
invalid tho vendee is a pure treqnsser a- 
against tho landlord, who on abandon¬ 
ment acquires in law a right of re-entry 
On tho other hand, where there is a 
transfer by way of a possessory mortgage 
only, it does not afford any evidence as 
to tho extinction of the tenant's rights. 
On the contrary it proves the continuance 
of such rights. It follows that in such a 
case the landlord has no right of re-entry 
though the mortgage is invalid accord 
ing to tho custom of tho village or being! 
contrary to the conditions of the tenure.! 

The learned Subordinate Judge’s 
decree, therefore, in so far as the question 
of tho grove and the two trees is con¬ 
cerned must he maintained. This dis- 

(*2) aTiTrT. 1921 Oudh ITT 

(-5) A. I. R. 1925 Ou-Ui 2G2 -2s O. (J. Hu. 
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pose? of the plaintiffs’ Appeal No. 65 of 
1926. As regards the defendant’s appeal, 
I am unable to appreciate the distinction 
on which the learned Subordinate Judge 
lias founded his judgment in respect of 
the plaintiffs’ suit in relation to the pos¬ 
session of the house and the well and 
his decision with regard to the grove and 
the trees. To my mind there is no such 
distinction. It may be assumed in 
-favour of the landlord that the tenant 
had no power of transfer of the house 
and the well but it does nob follow on 
the reasoning given in the judgment 
relating to the other appeal that the 
mortgage has the effect of giving a right 
of re-entry to the landlord. 

The result is that the plaintiff's’ 
Appeal No. 65 is dismissed and the De¬ 
fendant’s Appeal No. 66 is allowed. The 
plaintiff’s’ suit is, therefore, dismissed in 
its entirety with costs in favour of the 
Defendant No. 1 Tej Singh in all the 
three Courts. It may ho that the plain- 
t ill’s are entitled to a declaration that 
the mortgage in question is invalid bub 
neither the Courts below were asked to 
inako such a declaration nor any request 
to that effect was made in this Court. 
In any event the judgment now delivered 
leaves no room for doubt that the mort¬ 
gage is invalid. 

Appeal No. 65 dismissed. 

A ppeal No. 66 allowed. 
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11AZA, J • 

Nanzur Husain Khan and others —De¬ 
fendants—Appellants. 

v. 

ddazahrul Samad and a noth a —Plaint¬ 
iff and Defendants—Respondents. 

Second Appeal No. 195 of 1925, Decided 
on 4th March 1926, against the decree of 
the 1st Sub.-J., Kheri, D/- 19th August 
1925. 

Civil 1\ C., O. 2, 11. 2 —Suit for mere declara¬ 
tion that property is unattachable—Subsequent 
, nil to recover damages for wrongful attachment 
is not barred in view of Specific Relief Act, 
S. 42. 

Where a person, who first sues for a mere de¬ 
claration that the property in suit was his and 
was not liable to attachment and obtains a 
decree, subsequently sues to recover damages for 
wrongful attachment, his subsequent suit is not 
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barred by O. 2, R. 2, Sch. I, Civil P. C. iu view o£ 
the provisions of S. 42 of the Specific Roliel Act ; 

7 O. L. J. 310, Foil. [P. 43C. 2 } 

Rauf Alimed —for Appellants. 

Order. —This appeal arises out of a 
suit for damages; The plaintiff’s pro¬ 
perty was attached by the Defendant 
No. 1 in execution of a certain decree 
against the Defendant No. 3. The plain¬ 
tiff’s objection was disallowed by the exe¬ 
cution Court. He then filed a suit under 

O. 21, R. 63, Sch. 1 of the Civil P. C., and 
his claim was decreed by the Court and 
the property was released from attach¬ 
ment. He then brought the present suit 
to recover damages which resulted in 
consequence of the wrongful attachment 
of his property. The first Court decreed 
the plaintiff’s claim for Rs. 151-13-4- 
The learned Subordinate Judge modified 
the decree on appeal and gavo the plain¬ 
tiff a decree for Rs. 110-1-6 against the 
Defendant No. 1 and for Rs. 6 against the 
Defendant No. 2. The Defendant No. 1 
has come to this Court in second appeal. 

I have heard the apjxjllant’s learned 
pleader. In my opinion there is no force 
in this appeal. The first contention that 
the suit is not maintainable under O. 2, 
R. 2, Sch. 1, Civil P. C., has no force. As 
pointed out in the case of Maiku Lai v. 
Nazir Ahmad (1), where a person who 
first sues for a mere declaration that the 
property in suit was his and was not 
liable to attachment and obtains a decree, 
subsequently sues to recover damages for 
wrongful attachment, his subsequent suit 
is nob barred by O. 2, R. 2, Sch. 1, Civil 

P. C., in view of the provisions of S. 42 of 
the Specific Relief Act. I think it must 
he held in this case that the plaintiff's- 
proj>erty was wrongfully and improperly 
attached by the Defendant No. 1 in exe¬ 
cution ot’ his decree against the Defen¬ 
dant No- 3. In my opinion there was no 
contributory negligence on the part of 
the plaintiff in this case and ho was en¬ 
titled to the damages decreed by the 
lower appellate Court. Hence I dismiss, 
the appeal under O. 41, R. 11, Sch. 1 of 
the Civil P. C. 

Appeal dismissed. 


(1) [ 1020J 7 O, L. J. 310=55 I. 0. G57. 
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Stuart, C. J., and Rvza, J. 

Raks'i mi Narain and anothet -Plain¬ 

tiffs—Appellants. 

v. 

Maharaj Din and others —Defendants— 
Respondents. 

Second Appeals Nos. 563 and 56 4 of 
1925, Decided on 17th November 1926, 
from the decree of the Add!. Snb.-J., 
Unao, D/- 26th May 1925. 

={e Civil P. C., O. 9, Rr. 8 aii'f 9— Rr. 8 and. 9 
do not apply to proceed/ ay* after preliminary 
decree and before final decree . 

Order 9, Rr. 8 and 9, are clearly intended to 
have application to proceedinp* before a decree is 
pissed and not after a decree is passed. When 
the rights and liabilities of the parties have 
not been fixed and whan no decree. prelimi¬ 
nary or otherwise, has barm passed, a plain¬ 
tiff, who absents himself on the dato when 
the suit is callod on for hearing incurs 
the penalty of having his suit dismissed, 
unless the defendant admits tin? claim, and is 
only oerraitted to revive the matter, if In; makes 
the application required by O. 9. R. 9. The cir¬ 
cumstances, however, are very different when 
the plaintiff’s claim has been established by a 
preliminary decree, and it is not then obligatory 
to confine the decree-holder to the remedy pro¬ 
vided by O. 9, R. 9 ; .1. f. R. 1924 P. C. 198, 

Foil.; 20 O. C. 208 and .1. /. R. 1924 Oudh 30. 
held as superseded by A. [. II. 1921 P. 198. 

[P. 50. C. 1, 2] 

Ii. 73. Tjal and Raj Narain Shield a — 
for Appellants. 

Tara Shankar Shann-c —for Respon¬ 
dents. 

Judgment. —The appellants in the 
present appeals wore Lakdimi Narain 
and Shoo Narain, sons of Mahahir Pra¬ 
sad. Wo are given to understand that 
Shoo Narain died more than six mouths 
ago, and no proceedings have been taken 
to substitute the name of his representa¬ 
tive in the array of parties. Wo are, 
however, informod by the learned coun¬ 
sel for the appellants that .Lakshin i 
Narain and Kheo Narain formed a joint 
Hindu family, and that upon Shoo 
Narain’s death (which is admitted to 
have taken place) Lukshmi Narain suc¬ 
ceeded to his interests by right of survi¬ 
vorship. Wo are ready to accept this 
statement, and to permit the appeal to 
continue. Should it. however, bo esta¬ 
blished later that Lakshmi Narain and 
Sheo Narain were not members of a joint 
Hindu family, and Lakshmi Narain is nob 
the heir and representa‘ive of Sheo 
Narain, it will be open to the tespon- 
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dents (Maharaj Din and others) to endea¬ 
vour to limit the extent of the relief to 
which Lakshmi Narain is entitled. 

The present appeals relate to different 
properties, but are on exactly the same 
points. Two mortgages were executed in 
favour of Maliabir Prasad, father of 
Lakshmi Narain and Sheo Narain, and 
on the basis of these mortgages a prelimi¬ 
nary decree for foreclosure of the pro¬ 
perties covered by the two appeals was 
passed on the 22nd of November 1921 
according to the provisions of O. 34, R. 2 
of the Code of Civil Procedure. Under a 
valid order the mortgagors wore allowed 
up till the 22nd of May 1922 to pay 
Rs. 1,500 and up till the 22nd of Novem¬ 
ber 1922 to pay a further sum of Rs. 1,500 
with costs to redeem the properties. The 
decree-holders admitted that the first 
instalment of Rs. 1,500 was paid by tha 
due date hut the second instalment of 
Rs. 1,500 has not yet been paid. On the 
22nd November 1922, it was open to the 
decree-holders to apply to the Court 
under the provisions of O. 34, R. 3 of the 
C->de of Civil Procedure for a final dec¬ 
ree debarring the other side from all 
rights to redeem the mortgaged property, 
and ordering the other side to put the 
decrees-holders in possession. The order 
creating such a final docroo would admit¬ 
tedly have been an order in a suit, and 
not an order in execution. 

It appears that the decree-holders did 
make the necessary application. Notice 
was issued to the other side, and the ap¬ 
plication came on for hearing on the 1st 
March 1924. The judgment-debtors were 
then present, bub the docroe-holders were 
absent. The Court accordingly dismis¬ 
sed the application under the provisions 
of O. 9, R. 8 of the Code of Civil Proce¬ 
dure. The Courts have subsequently 
refused to grant the decree-holders per¬ 
mission to obtain a final decree for fore¬ 
closure, on the ground that they have nob 
taken action under the provisions of O. 9, 
R. 9 of the Code of Civil Procedure to 
hav * the order of dismissal sob aside. 
Any application under O. 9, R. 9 would 
now be timo-barrod. In support of their 
refusal to grant the decree-holders any 
relief the Courts have relied upon two 
decisions of the lato Judicial Commis¬ 
sioner’s Court : one was a single Judge 
decision in IJishambhar Nath Tandon v. 
Unied Ah (L) and the ot he r was a deci - 
(L) [L917] 20 O. C. 203=42-1. C. 750. 
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sion of a Bench in Babu Ram v. Ram 
Dulari Debt (2). 

These decisions undoubtedly support 
the view taken by the Courts below ; but 
it has been urged that these decisions no 
longer operate as authority in view of 
the decision of their Lordships of the 
Judicial Committee in Jjachmi N a rain 
Marwari v. BahnaJcund Marwari (3), 
which was passed in 1924 more than two 
years after the decision in Babu Ram v. 
Ram Dulari Debi (2). In the appeal 
which their Lordships of the Judicial 
Committee decided it was laid down, that 
where a preliminary decree for partition 
had been passed, and where the parties 
who were entitled to enforce the parti¬ 
tion, had through their own default omit¬ 
ted to appear when called upon by the 
Court, which was empowered to effect 
the partition finally, they were never¬ 
theless not debarred from relief, the 
principle laid down by their Lordships 
being that, after a decree had once been 
made in a suit, the suit could not be dis¬ 
missed unless the decree was reversed on 
appeal. They further laid down that 
parties, on the making of such a decree, 
acquired rights or incurred liabilities 
which wore fixed, unless or until the 
decree were varied or set aside, and that 
after such a decree had been passed any 
party can apply to have it enforced. 
These principles' are no doubt subject to 
such restrictions as the law of limitation 
places upon the execution ol decrees. But 
they, in our opinion, have a very direct 
bearing upon a case such as this, in 
which the rights and liabilities of the 
parties have been fixed by the preliminary 
decree and where the refusal to grant 
the final decree is in effect a reversal of 
the preliminary decree. 

It has been argued by the learned 
counsel for I he resp indents that this 
decision was a decision in a suit for par¬ 
tition. and that the principles laid down 
therein have no hearing upon a prelimi¬ 
nary decree for foreclosure. But in our 
opinion the principles laid down un¬ 
doubtedly affect a case for foreclosure, 
where a preliminary decree has been 
[passed. O. 9. Rr. ft and 0 according to 
our construction, are clearly intended to 
have application to proceedings before a 
(decree is passed and not after a decree is 
passed. When the rights and liabilities of 

(2) A. I. R. 1024 Oudh 30=26 O. C. 101. 

(3) A. I. R. 1024 P. C. 198=4 Pat. Cl. 


the parties have not been fixed and when 
no decree, preliminary or otherwise, has 
been passed, a plaintiff, who absents him¬ 
self on the date when the suit is called 
on for hearing incurs the penalty of hav¬ 
ing his suit dismissed, unless the defen¬ 
dant admits the claim, and is only per¬ 
mitted to revive the matter, if he makes 
tlie application required by O. 9, R. 9. 
The circumstances, however, are very 
different when the plaintiff's claim has 
been established by a preliminary decree, 
and it is not then obligatory to confine 
the decree-holder to the remedy provided 
by O. 9, R. 9. The principles laid down 
by their Lordships thus have application 
and the decisions in Bishambhar Nath 
Tandon v. Umed AH (1) and Babu Ram 
v. Ram Dulari Debt (2) must now be 
considered as superseded. 

It will bo seen that the application of 
these principles involves no hardship to 
the judgment-debtors. It is clear that 
the judgment-debtors have failed to pay 
the money which they were required to 
pay within the prescribed period, and 
that they are thus liable to lose all their 
rights in the mortgaged property. It is 
open to the Court to extend that time, if 
it so wishes, hut the sole remedy which 
the judgment-debtors have, if they have 
not paid the money, is to have the period 
extended. It is still open to them to 
show, if they can show, that they have 
paid the whole or a portion of the money. 
No question of limitation arises. We 
have no hesitation in applying the princi¬ 
ples laid down by their Lordships in 
fjarhmi Naraiu Marwari v. Bahnukund 
Marwari (3) and giving the decree-hold¬ 
ers an opportunity of obtaining the satis¬ 
faction under their preliminary decree 
which has not been reversed on appeal. 
We, however, consider it necessary to 
attach to the relief, which we propose to 
give them, certain conditions. It was 
through their own default that their ap¬ 
plication was dismissed, and they cannot 
ho permitted either to saddle the respon¬ 
dents with the costs which have been in¬ 
curred by their own inaction, or to ob¬ 
tain an additional benefit by prolongation 
of the proceedings. 

Wo sot aside accordingly the decrees of 
dismissal passed hv the lower Court in 
both these appeals, but as the suits were 
dismissed upon preliminary points and wo 
have reversed the Court’s decision upon 
the preliminary points, we send back the 
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suit 3 fco the trial Court for reinstatement 
under their original numbers and deoi- 
sion on the merits. We pass, however, 
the following order : The appellants will 
-pay their own costs and those of the res¬ 
pondents in all the proceedings from the 
date of the application which was dis¬ 
missed on the 1st Alarch 1924, up to the 
present time. Further the amount fixed 
in the foreclosure decree shall he the 
amount due up to the 1st March 1924, 
and shall not be subsequently increased. 
Subject to these provisions th3 lower 
Court will decide the suits ujjon their 
merits, it being open to the judgment- 
debtors, if they have made any payment 
to establish it. Other costs will follow 
the result. 

Decree net aside. 


A. I. R. 1927 Oudh 51 

Wazir Hasan, J. 

King-Enipero) -3o:npla ; nant. 

v. 

Ram Nath H'le Singh —Opposite 
"Party. 

Criminal Reference No. 42 of 1926 De¬ 
cided on 9th September 1925, male by 
the S. J., Sitapur, on 6th August 1926. 

Criminal P. C.. .S'. 47H— Complaint by a Court 
under Ss. 183 and 185, I. P. C., la nVra vires. 

Section 470, sub-S. (I), doss not authorizi a 
complaint with reference to offinca ds«orib3d i i 
*S. 105, sub-S. (1), Cl. (a), committed in or in 
relation to a proceeding in a Court. The 
jurisdiction to make a complaint uttdsr that 
sub-section is limited to such cases as are pro- 
■vided for in Sub-S. (L), Cl. (b). or Cl. (c) of 
S. 105 only and therefore co nplaint by a Court 
under Ss. 183 and 185. I. P. C., is ultra vires and 
without jurisdiction. CP >2, 6 1J 

Government Advocate —for the Crown. 

Alt Zaheet -for Opposite Party. 

Wazir Hasan, J. —Tins is a reference 
under S. 438 of the Code of Criminal 
Procedure, 1898, by the Sessions Judge 
of Sitapur. The circumstances in which 
the reference has arisen are as follows : 

In execution of a simple money decree 
passed by the Court of the Munsif of 
Sitapur in favour of Dilaram Sah against 
one Thakur Ramnafch Bakhsh Singh a 
village belonging to the judgment-debtor 
was attached by the Munsif and placed 
in possession of a Receiver for making 
collections for the purpose of satisfying 
the decree. The appointment of the Re¬ 


ceiver was followed by an injunction pro¬ 
hibiting the judgment-debtor from mak¬ 
ing collections in the village and the 
tenants from paying rent to him. On a 
report made by the Receiver the Munsif 
somewhat hurriedly came to the concly.” 
sion that the judgment-debtor and his 
agent Bharat Singh had disobeyed the 
injunction. Having formed that opinion 
the Munsif purporting to act under S. 476, 
sub-S. (1) of the Code of Criminal 
Procedure made a complaint to a first 
Class Magistrate in Sitapur having 
jurisdiction in the matter that an 
offence under Ss. 183 and 185 of the 
Indian Penal Code had been committed 
by the judgment-debtor and his agent, 
Bharat Singh. The complaint was made 
on the 17th of April 1926. Thereafter 
the judgment-debtor appeared before the 
Munsif and produced evidence for the 
purpose of showing that the injunction 
was not disobeyed. The decretal money 
was also in the meantime fully paid up 
by the judgment-debtor. The Munsif 
was satisfied that the answer given by 
the judgment-debtor to the question as 
to whether he had or had not disobeyed 
the Court’s injunction was true. He 
thereupon, by his order dated the 31st of 
May 1926 requested the Sub-Divisional 
Magistrate to allow the withdrawal of 
complaint. 

It appears to me that there was no 
justification whatsoever for the Magis¬ 
trate in not accepting the Munsif’s 
prayer as to the withdrawal of the com¬ 
plaint under 8. 218 of the Cede of 
Criminal Procedure. 

Instead of acting under the provisions 
of that section the Magistrate forwarded 
the papers to the District Magistrate 
for obtaining, apparently, directions from 
him as to the course of conduct ho should 
adopt in that behalf. The -learned Dis¬ 
trict Magistrate returned the papers to 
the • Magistrate seized of the case with 
an endorsement that an offence seems to 
have been committed if nob by the ac¬ 
cused then by his brother. When the tile 
was returned to the Magistrate he refused 
to take any further notice of the Munsif’s 
prayer for withdrawal and proceeded to 
try the case. Thereupon the accused 
moved the Co irt of the Sessions Judge of 
Sitapur for an order sorting aside the 
entire proceeding as illegal. 

It appears to me that the learned 
Sessions Judge instead of forwarding thi s 
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reference fco this Court for final orders in 
the case could have acted himself under 
the provisions of S. 476 B of the Code of 
Criminal Procedure as a Court superior 
to the Court of the Munsif and 
directed the withdrawal of the com¬ 
plaint. If lie had done this the matter 
would have ended then and there and 
the Magistrate would have had no option 
left but to acquit the accused, The case 
having now been reported to this Court 
for orders it will serve no useful purpose 
to throw it back to the Court helow for 
disposal. J, therefore, proceed to decide 
the case myself under S. 439, sub-S. (1), 
of the Code of Criminal Procedure. 

I am of opinion that the action of the 
Munsif in making the complaint and 
purporting to have done so under 8. 476, 
Sub-S. (l), of the Code was ultra vires 
and wholly without jurisdiction. S. 476, 
sub-S. (1), does not authorize a complaint 
with reference tc offences described in 
S. 195, sidi-8. (1), Cl. (a), committed in 
or in relation to a proceeding in a Court. 
The jurisdiction to mako a complaint 
under t hat sub-section is limited to such 
cases as are provided for in sub-S. (1), 

Cl. (10. or Cl. (c) of S. 195 only. 

The result is that T quash and set- 
aside the complaint made by t-lie Munsif 
and the proceedings taken in relation 
thereto by the Suh-Pivisional Magistraet. 

Reference answered. 
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Stuart, C. J., and Waziii IIasan, J. 

Bramhadin and another — Plaintifis 
Appellants. 

v. 

Ram Balkan and others —Defendants 
Respondents. 

Second Appeal No. 552 of 1925, Deci¬ 
ded on 10th November 1926, from the 
decree of the Sub-J., Sul tan pm*. D/- 24th 
August 1925. 

(r 7 ) Hindu I.au—Minor —Guardian cannot 
revive time-barred debt due from minor’s father. 

Mother as guardian of the minor sou is not 
competent in law to revive time-Inured debt clue 
from the deceased father : 7 (>. C. 40. Foil. 

[P. 52 C. 23 

(/.) JUndu I.air — Debt. 

Pious obligation of sous does not extend to 
paying time-barred debts. 

Nunn UHah — for Appellants. 

Sat i/a Nand Ron for Golcul Prasad — 
fo Respondents. 


192T 

Judgment. —This is the plaintiffs’ ap¬ 
peal from the decree of the Subordinate’ 
Judge of. Sul tan pm* dated the 24th of 
August 1925, affirming the decree of the 
Munsif of Amethi dated the 25th of Sep¬ 
tember 1924. There were two plaintiffs 
in the suit, out of which this appeal 
arises, Barmhadin and Ram Lakhan. 
They represented the estate of one Sukh- 
deo deceased. The three minor defen¬ 
dants are the sons and the fourth defen¬ 
dant is the widow of one Mahadeo decea¬ 
sed. The widow is the guardian of the 
minor children. 

On the 23rd of May 1915 Mahadeo exe¬ 
cuted three bonds in favour of Sukhdeo 
for a total consideration of Rs. 284-4-9. 
After the death of Mahadeo, his widow, 
Mt. Ram Raji, in the capacity of a guar¬ 
dian, executed two bonds on the 5th of 
June 1919 in consideration of the debt 
due under the previous three bonds. The 
suit is founded on the later two men¬ 
tioned bonds for the recovery of the- 
amount due under them. 

The three old bonds are not forthcom¬ 
ing. The lower appellate Court has- 
found on evidence that they contained a 
promise of repayment within one year of 
the date of execution. On the date of 
the bonds in suit therefore the recovery 
of the debt duo under the previous bonds 
had become time-barred. The learned 
Subordinate Judge is of opinion that the 
guardian of the minors was not competent 
in law to revive the time-barred debt. 
His opinion is supported by a decision of 
the* lal e Court of the Judicial Commis¬ 
sioner of Oudh in the case of Gaya Pra¬ 
sad v. Ml. Mali a raj Knar (l). 

It is admitted that on the date of the 
execution of the bonds in suit (he reco¬ 
very of the debt due under the previous 
bonds had become time-barred as against 
the minors and had a suit for the reco¬ 
very of that debt been brought on the 
dato of the execution of the bonds in suit 
the plea of limitation could successfully 
have been raised by the minors. We do 
not think that the mother of the minors 
was competent by her act of executing 
the new bonds to deprive the minors 
from the benefit of that plea. It may 
ho that under the Hindu Law the sons of 
a deceased Hindu father are laid under 
an obligation to pay their father’s debts 
but the law of the land also gives them 
the right to avail themselves of the rules 

~7l ) [1004] 7 O. C. AG. 
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of limitation. If therefore the enforce¬ 
ment of such an obligation is barred by 
limitation the obligation, simpliciter, is 
•of no avail to the creditor. The appeal 
•fails and is dismissed with costs. 

Appeal dismissed. 

a 
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Gokaran Nath Misra, J. 

Brahmajit Singh —Plaintiff — Appel¬ 
lant. 

v. 

Dwarka Singh and others —Defendants 
—Respondents. 

Second Appeal No. 516 of 1925, Decided 
•on 24th November 1926, against the decree 
■of the Sub-J., Sultanx^ur, D/- 16th Septem¬ 
ber 1925. 

Limitation Act, Art. G5 — Money due under 
further charge payable at redemption time—Suit 
tv recover within three yearn of the redemption 
is within time. 

Whore money under a further charge was 
•payable at the time of redemption of the prior 
mortgage and the mortgage was redeemed 
uuder a compromise leaving the right to recover 
the money undor the charge unaffected, a 
suit for recovery of the money can bo brought 
within three years of the redemption : 8 O. L. J. 

714, Foil. [P 54 C 2j 

Naimullah —for Appellant. 

JRudra Datta Sinha — for Respondent 
No. 1. 

Judgment. —This appeal arises out of 
a suit for recovery of money duo under a 
deed alleged to be a deed of further 
charge, date! the 9bh September 19L2. 
On the 30th July 1892 one Zahar Singh 
executed two deeds of mortgage, each for 
R 3 . 750 one in favour of Tulshi Singh 
(father of Ratnbali Singh, the jjlaintiff) 
and Dilas Singh, and the other in favour 
of Sugrim Singh. The mortgages were 
with possession. A deed of further 
charge was executed for Rs. 150 on the 
11th February 1897, but wo are not con¬ 
cerned with that deed in the present suit. 
Subsequently the deed in suit was exe¬ 
cuted by Rachhpal Singh, son of Zabar 
Singh, for Rs. 50 in favour of Rambali 
Singh. In 1923 Mathura Singh, nephew 
of Zabar Singh, and Muttu Singh, son of 
Ghira.o Singh, another son of Zabar Singh, 
claimed redemption of the property mort¬ 
gaged under the deeds, dated the 30th 
July 1892. The plaintiff Rambali Singh 


was impleaded as a defendant in that suifi 
and he set up his claim for money due 
under the deed in suit before Mathura 
Singh and Muttu Singh could be allowed 
to redeem. 

These facts would appear from the 
plaint and the written statement of that 
suit filed in this case as Exs. 2 and 3. 
On the 31st January 1924 a compromise 
was arrived at between the parties to 
that redemption suit and a decree was 
passed on the basis of the said compro¬ 
mise : vide Exs. 5 and 4. Under the 
terms of the compromise Mathura Singh 
and Muttu Sinph were allowed to redeem 
the mortgaged property on a condition 
embodied therein that the defendants, 
among whom Rambali Singh was one, 
could seek relief for obtaining their money 
due under either deeds by a separate suit. 
It was stated that the plaintiffs were nob 
liable to pay the money due under those 
deeds obviously on the ground that they 
were not executants of those deeds. 
Rambali Singh thereafter instituted the 
present suit for recovery* of the money 
due under the deed dated the 9th Sep¬ 
tember 1912, on the 5th of November 
1924. The defendants impleaded in the 
suit were Nandan Singh, son of Rachhpal 
Singh and Nasib Singh, son of Sheoratan 
Singh, the person in whose favour the 
deed in suit had been executed along 
with the plaintiff Rambali Singh. The 
plaintiff claimed only half the money duo 
under the deed in suit. 

The defence raised by Nandan Singh 
consisted of two pleas : one that tho 
deed in suit was neither genuine nor 
valid, and the other that the plaintiff’s 
suit was barred by limitation. 

The learned Munsif of Amethi at Sul- 


tanpur, who tried the suit, found tho 
deed to he genuine and valid and tho 
plaintiff’s suit well within limitation. 
On these findings he decreed tho plain¬ 


tiff’s suit against Nandan Singh. On 


appeal tho learned Subordinate Judge of 
Sultanpur agreed with the finding of the 
learned Munsif a-? to genuineness and tho 


validity of the deed hub differed from 


him as to the plea of limitation and 
therefore dismissed tho plaintiff’s claim 


as being barred by limitation. Tho plain¬ 
tiff, Rambali Singh, came to this Court 
in second appeal, but during tho pen¬ 
dency of tho appeal he has died and tho 
name of his minor son, Brahmajit Singh 
under the guardianship of his uncle Ram 
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Raj Singh, has bsen substituted in place 
oi his. One of the defendants, Nandan 
Singh, has also died during the pendency 
of the appeal and his four sons, namely, 
Dwarka Singh Basu Singh, Bhagauti 
Singh and Deota Din Singh have been 
brought on the record in his place. 
Dwarka Singh has appeared before this 
Court and is represented by counsel. The 
oilier brothers of Dwarka Singh have not 
appeared and I have held in my order of 
to-day’s date that inasmuch as Dwarka 
Singh is living jointly with his three 
other brothers and is the head of the 
family, the other brothers who have also 
been impleaded as respondents in the case 
will be considered as sufficiently repre¬ 
sented by him and the decision of this 
appeal will he binding on them. 

li is argued by the learned pleader for 
the appellant that the finding of the 
learned Subordinate Judge on the point 
of limitation is incorrect and that the 
plaintiffs suit is amply well within limi¬ 
tation. After hearing the arguments of 
both (ho parties in this appeal I have 
come to the conclusion that the appeal 
must be decreed. It appears to me that 
the time fixed for payment under the 
deed, dated the 9th September 1912, was 
when the mortgage of the 30th July 1892 
was to ho redeemed. The deed in suit 
clearly provides that without the pay¬ 
ment of money due under it the mort¬ 
gagor will not bo entited to redeem the 
p 'oporty mortgaged under the deed dated 
1 he 30th July 1892. The deed is also 
described as a deed of “ kumki or zar 
maxid ,” that is a deed of further charge. 
These points clearly indicate that the 
money was contemplated by the parties 
to be paid at the time of redemption. 

The learned pleader for the respondents 
contended that there was no time what¬ 
ever fixed for payment in the deed and 
t he money could have been paid by the 
mortgagor at any time that he liked. A 0 
are not concerned with the question 
whether the mortgagor could have paid 
the money whenever he liked to pay : 
what we are concerned with is whether 
the mortgagee could have enforced the 
payment of the deed at any time that he 
liked. On this point I am clearly of 
opinion that the mortgagee could claim 
I,ho money due under this deed only at 
the time of redemption ; otherwise there 
was no point in calling this deed to he a 
deed l>\ wav of *' zar max id. ” II, theio- 


fore, the mortgagee could ‘not claim tha- 
money before the redemption of the= 
principal mortgage, dated the 30th July 
1892, the cause of action could not have 
arisen in favour of the plaintiff prior to 
redemption which was, as stated above, 
effected by the eomin’omise, dated the 
31st January 1924. The present suit 
was brought on the 5th November 1924, 
within a year of the date when the re¬ 
demption was effected. 

Under Art. 65 of the First Schedule to 
the Indian Limitation Act (IX of 1908) 
the period of limitation for compensation 
for breach of a promise to do anything 
at a specified time, or upon the happening 
of a specified contingency is three years 
reckoned from the date when the time 
specified arrives or the contingency 
happens. It the present .case, in my 
opinion, the time for the payment being 
the date of redemption of the principal 
mortgage the suit could be instituted 
within three years of that date in case 
the money stipulated under the deed in 
suit was not paid at the said time. I am, 
therefore, clearly of opinion that the plea 
of limitation set up by the defendant has 
no force. I am supported in the view 
which I have taken by a decision of the 
late Court of the Judicial Commissioner of 
Oudh reported in Lai Behan v. Satyar 
Prasad (l). The appeal was decided by 
the Honourable Sir Louis Stuart, C. J-. 
then a Judge of the late Court. The 
learned Judge in a case similar to the one 
before mo held that tho cause of action 
for a simple money decree arose undei 
Art. 65 of the First Schedule to the 
Indian Limitation Act from the date 
when the mortgage was redeemed wholly 
or in part. 

I, therefore, allow the appeal, set aside 
tho decree of tho learned Subordinate 
Judge and restore that of ffhe learned 
Munsif with costs in all the three Courts. 
I would, however, like to make a little 
modification in tho decree passed by tm* 
learned Munsif and it is this that I would 
grant the plaintiff appellant a decree foi 
the sum claimed against tho assets o 
Rachhpal Singh that may have c . oni [ ° 
into tho hands of his son Nandan Sing 1 
and after his death into the hands of h* 5 * 

sons, tho defendants-respondents, Dwrar 

kra Singh, Basu Singh, Bhagauti Sing * 
ami Deotadin Singh. 

A -ppeal allowed-_ 

(Tj flOlGJ 3 CJ. 17. J. 714=8« X. U. 480. 
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Stuart, C. J., and Wazir Hasan, J. 

Hukmichand and anothei Plaintiffs 
Appellants. 

v. 

Pioneer Mills, Limited and others — 
Defendants—Respondents. 

First Appeal No. 52 of 1925, Decided 
on 29th November 1926, from the decree 
of the Sub-J., Unao, D - 30th April 1925. 

& (a) Specific Relief Act (1877), S. 12 (ci— 
Agreement to execute mortgage of Immovable 
property in lieu of const deration can be specifi¬ 
cally enforced. 

A promise to advance money in loan cannot 
sustain a suit for specific performance. The 
converse proposition that a promise to borrow 
money is not susceptible of specific performance 
is equally not open to any doubt. But a promise 
to execute a mortgage of immovable property in 
lieu of consideration advanced is a promise to 
transfer title in such property and can be speci¬ 
fically enforced where money compensation will 
not give adequate relief. [P 57 C 2, P 58 C 1] 

& (5) Transfer of Property Act, S. 100— Plain- 
ti ff agreeing to advance money on the security of 
moveable and immovable property of a Company 
—Plainti ff advancing certain money, and offer¬ 
ing to perform the rest of the agreement — 
Company going into liquidation—Plaintiff will 
become charge-holder to the extent of advance' 
made. 

The plaintiff agreed to advance money to the 
defendant Company up to a certain limit upon 
the security of the stock in trade and immov¬ 
able property of the Company, which were to be 
mortgaged to the plaintiff. Plaintiff made cer¬ 
tain advances and agreed to perform the rest of 
the promise, being always willing and ready to 
pay the balance of the amount. 

Held : that the agreement created a charge in 
favour of the plaintiff and in the event of the 
Company going into liquidation and its assets, 
moveable and immovable, being couverted into 
readj* money and held by the liquidators, the 
plaintiff was entitled to a declaration that he 
was a secured creditor against the sale proceeds 
to the extent of the advances made plus interest : 
41 I. C. 45, Rel. on. [P 58 C 2] 

(c) Companies Act (1913), S. 109— Charge by 
operation of laic. 

Section 109 applies to a mortgage or charge 
created by the Company by contract and not to 
a charge arising bv operation of law. [P 59 Cl] 

S. C. Hoy, Bisheshwar Nath Srivas- 
tava and Bishambhar Nath Srioastava — 
for Appellants. 

II. K. Ghosh, Lakshmi Narayan, N. N. 
Sarkar, J. Jackson, Ham Prasad Varma, 
Vikrama Jit Singh, A. P. Sen, H. S. Seth 
and Girja Shankai -for Respondents. 

Judgment. —This is the plaintiffs’ 
appeal from a decree of tho Subordinate 
Judge of Unao, dated the 30th of April 


1925. The reliefs for which the suit, out 
of which this appeal arises was instituted, 
were founded on an agreement of the 14th 
of February 1920 between the plaintiffs 
and the origina defendant, the Pioneer 
Mills, Limited, a joint stock company 
registered under the Indian Companies 
Act, 1913. having and its registered office 
in Calcutta carrying business at Unao in 
the pro vince of Oudh. There are three 
toher defendants to the suit, who hold 
claims against the Pioneer Mills, Limited. 
It is not necessary to state at this stage of 
the judgment the * precise nature of the 
claims held by these defendants. The suit 
atUnao mentioned above ' was instituted 
on the 12th of February 1923. 

On an application made to the High 
Court at Calcutta on the 9th of April 
1923 the Pioneer Mills, Limited, went 
into liquidation under the orders of that 
Court dated the 4th of June 1923. On 
the 22nd of November 1923 the High 
Court at Calcutta granted sanction to 
the continuance of the suit at Unao as 
also against the liquidators of the 
Pioneer Mills, Limited. It is necessary 
to state the precise terms in which tho 
sanction for the continuance of the suit 
was accorded. They are as follow s : 

It is ordered that tbe said Sir Hukmichund 
Kasliwal and Harlcisstndas Bliattar be at liberty 
to make tlie liquidators cf tbe above-named 
Pioneer Mills, Limited, parties in tbe above- 
mentioned two suits No. 24G of 1922 and No. 280 
of 1923, and then to proceed with those suits and 
to execute the decrees that may be passsed in the 
said two suits i.r any of them against the liqui¬ 
dators as defendants in those suits.^ 

On tho 1st of April 1924 the learned 
Judge who had granted the sanction 
withdrew it. On an appeal from the 
order of withdrawal the sanction was 
restored on ths 14th of November 1924. 
The sanction was in pursuance of tho 
provisions of S. 171 of tho Indian Com¬ 
panies Act, 1913. It follows that the 
Court at Unao was competent to adjudi¬ 
cate on tho merits of the suit and also to 
grant such relief or reliefs which it may 
deem tit to do as against tho liquidators 
as well. During the liquidation proceed- 
dings in the High Court at Calcutta tho 
entire assets of the Pioneer Mills Limi¬ 
ted, were sold by public auction on the 
Gtli of August 1923 and the sale proceeds 
are now held by the liquidators. 

The substance of the claim as now put 
forward by the plaintiffs is that they 
are entitled to a declaration that they 
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hold a charge for a sum of Rs. 1,50,000 
and interest thereon on the sale proceeds 
in the hands of the liquidators. The 
consequential relief for which they pray 
is a decree for a sum of Rs. 1,86,000, 
principal and interest, as against the 
liquidators in enforcement of the said 
charge. 

The defence to this claim was a denial 
of the execution of the agreement of the 

3 4th of February 1920 and also of its 
validity. It was also denied that the 
plaintiffs did advance the sum of 
Rs. 1,50,000 to the Pioneer Mills, Limited. 
Finally the substantial defence was that 
the plaintiffs held no charge on the 
assets of the Company, moveable and 
immovable. There were other defences 
with which we are not concerned at 
present and they were embodied in Issues 
1, 2, 7, 8, 9 and 10 of the issues framed 
by the trial Court. The trial Court has 
refused to grant the declaration prayed 
for on the main ground that the charge for 
which the claim is made does not exist. 
On the question of the jurisdiction of 
the Court and the maintainability of the 
suit no argument was addrossed to us on 
behalf of the defendants-resi^ondents. Wo 
are of opinion that the suit as laid in the 
Court of the Subordinate Judge of Unao 
was clearly within its competence and 
was also maintainable having regard to 
the terms of the sanction granted by the 
High Court at Calcutta already referred 
to. The basis of the question of law 
which wo have before us for decision 
rests on two facts : 

(1) The genuineness of the agreement 
of the 14th of February 1920 and (2) the 
advance of the sum of Rs. 1,50,000 by 
the plaintiffs to the Pioneer Mills, 
Limited. Those two facts were admitted 
at the hearing of the appeal before 
us by the several learned counsel for 
the defendants-respondents. They must 
therefore be taken as established facts. 

The agroomont of the 14th of February 
1920 was not registered. The full text 
of the agreement is printed at pages 1 to 

4 of Part III of the record of the appeal. 
According to the terms of the agreement 
the plaintiffs agreed : 

to make advances subject lo the security and 
t.o the terms and conditions hereinafter men¬ 
tioned ; and whereas the Company has at present 
a cash credit account with the Tata Industrial 
.Bank. Limited, on the security of the stock in 
trade of the Cornjiany and whereas the factory of 
the Company including the land, machinery, 


plant and structures belo iging to it is under 
mortgage executed in favour of Baldeodas Kedar- 
nath and whereas it has been agreed between the 
parties that, the stock and block under hypothe¬ 
cation and mortgage as aforesaid should be 
released from the existing incumbrances and 
should form part of the security in favour of the 
plaintiffs. 

It may here be mentioned that the in¬ 
cumbrances in favour of the Tata Indus¬ 
trial Lank, Limited, and Baldeodas 
Kedarnath referred to in the quotation 
just now given have been wiped off 
since. The Tata Industrial Bank, Limi¬ 
ted, is a party defendant to this suit on 
the ground of another incumbrance in 
their favour subsequent to the agreement 
of the 14th of February 1920. The other 
two defendants also hold mortgages sub¬ 
sequent to the same date. The question 
of priority or the order in which the 
plaintiffs and the three defendants should 
rank as secured creditors of the first 
defendant, the Pioneer Mills, Limited, is 
a question in the case but it is not yet 
ripe for decision. Under the terms of the 
agreement the advances to bo made by 
the plaintiffs to the Pioneer Mills, 
Limited, “shall not at any time exceed 
the sum of rupees fifteen lacs” and “all 
stock in trade....shall be under hypothe¬ 
cation to—and in the charge and control” 
of the plaintiffs. The material terms 
are embodied in Cls. 7 and 8 of the 
agreement and they are as follows : 

7. That the Company shall, as soon as possible 
after the execution of these presents, execute in 
favour of the Banians a regular deed of mortgage 
of the land, refinery factory, plants, machineries, 
implements, structures and building at Unao for 
the sum of rupees live lacs to meet any deficits 
that may bo due to the Banians for the advances 
made by them after availing ot the stock under 
hypothecation to them as aforesaid. 

8. That the company shall pay to the Ban¬ 
ians interest on all the daily balances against 
the Company at the rate c-f 8 per coat, per 
annum. 

On the 16th of February 1920 the 
plaintiffs paid to the Pioneer Mills, 
Limited, the sum of 11-?. 1,00,000 (Ex. 3). 
On tho 3rd of March 1920 the plaintills 
offered to redeem the prior incumbrance 
in favour of the Tata Industrial Bank, 
Limited (Hxs. 12 and 13). On tho 4th 
of March 1920 tho plaintiff's paid another 
sum of Rs. 50,000 to the Pioneer Mills, 
Limited (Ex. 14). After all this, on the 
9th of March 1920, tho Pioneer Mills, 
Limited, through their pleader, Babu 
Bikramajit Singh, despatched a telegram 
to the plaintiffs (Ex. 18). In this tele¬ 
gram they charged the plaintiffs with 
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"breach of conditions of tho agreement of 
the 14th of February 1920 and in con¬ 
sequence thereof intimated the rescission 
of the agreement in its entirety on their 
behalf. On the 10th of March 1920 the 
plaintiffs replied by telegram repudiating 
the charges of breach of contract. It 
would appear from the contents of Lx. 19, 
which is a copy of a letter from the Tata 
Industrial Bank, Limited, to the plain¬ 
tiffs, that the former were willing to 
accept the payment which was offered to 
be made in the plaintiffs’ letter of the 
3rd of March 1920 (Ex. 12). At the 
hearing of the appeal no attempt was 
.made on behalf of the defendants to sub¬ 
stantiate the charge of breach of contract 
contained in the telegram of the 9th of 
March 1920 (Ex. 18). 

On these facts wo must hold therefore 
that the plaintiffs were always willing 
and ready to perform their part of the 
contract as contained in the agreement of 
the 14th of February 1920 and that 
indeed they offered performance of the 
•same. We must further hold that the 
Pioneer Mills, Limited, had no justifica¬ 
tion in law to rescind the agreement just 
now mentioned. It follows that th© 
agreement stands as a valid contract 
between the parties. The plaintiffs’ caso 
is that the agreement in question entitles 
them to a charge, in the event of delivery 
over the moveable assets of the Pioneer 
Mills, Limited, and contains a promise to 
execute a mortgage in respect of im¬ 
movables, in consideration of any sum 
or sums advanced by the plaintiffs to 
the Pioneer Mills, Limited, within the 
maximum limit of 15 lacs of rupees. This 
case as just now stated raises tho ques¬ 
tion of tho interpretation of the agree¬ 
ment ot the 14th of February 1920 and to 
that extent it is a valid agreement even 
without registration. Neither tho inter¬ 
pretation which the plaintiffs place on 
tho agreement nor tho argument that tho 
agreement interpreted as such does not 
require registration was contested by the 
respondents before us. On the construc¬ 
tion of the agreement therefore we hold 
■that it does create a charge in favour 
of the plaintiffs as regards the moveable 

assets, in the event of delivery, of tho 
Pioneer Miils, Limited, and further it 
contains a promise on the part of tho 
Pioneer Mills, Limited, to execute a 
mortgage in favour of tho plaintiffs in 
respect of the immovables of the Pioneer 
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Mills, Limited, for tho consideration of 
Rs. 1,50,000 which the Poineer Mills, 
Limited, have received from the plain¬ 
tiffs. 

Having reached this conclusion the 
contention on the side of the plaintiffs 
is that as both the moveables and im¬ 
movables have since the institution of 
the suit been converted into ready money 
and are held by the liquidators in the 
shape of sale proceeds of the assets of the 
Pioneer Mills, Limited, the plaintiffs are 
entitled to a declaration that they are 
secured creditors or charge-holders against 
the sale proceeds to the extent of 
Its. 1,50,000 and interest. In support of 
the contention it was argued that had 
the immovable assets of the Pioneer 
Mills, Limited, been in existence to-day 
the plaintiffs would have been entitled 
under the terms of tho agreement to 
compel the Pioneer Mills, Limited, in a 
suit for specific performance to execute 
a deed of mortgage in respect of such 
assets. On the side of the respondents 
the argument was sought to be negatived 
on two grounds (1) : that there could be 
no specific performance of a contract to 
lend or borrow and (2) that the pro¬ 
visions of S. 109 of tho Indian Companies 
Act. 1913, would bar the relief of speci¬ 
fic performance. We are of opinion that 
the reply given on the side of tho res¬ 
pondents is not adequate and that the 
plaintiff’s’ contention is right and must 
be accepted. 

The question of the charge against the 
sale proceeds in so far as they represent 
tho value or the moveable assets of the 
Pioneer Mills, Limited, is of minor im¬ 
portance. We were informed by the 
liquidators at the hearing of tho appeal 
that out of the total amount of 
Rs. 9,85,000, the sale proceeds held by the 
liquidators, only Rs. 9,000 represent the 
value of the moveables which have 
already been disposed of by them. The 
serious question for docision therefore 
is the claim of charge as against tho salo 
proceeds of tho immovable assets of the 
Pioneer Mills, Limited. As a broad pro¬ 
position it may bo accepted at once that 
it is settled in the law of England that 
a promise to advance money in loan can¬ 
not sustain a stiit for specific perform¬ 
ance. The converse proposition that 
a promise to borrow money is not sus¬ 
ceptible of specific performance is equally 
not open to any doubt—see The 
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South African Territories, Tj United v. 
JVallington (1). But in tlie'events which 
have happened that proposition has no 
bearing on tho determination of this case. 
In tho first place a promise to execute a 
mortgage of immovable property in lieu 
of consideration advanced is a promise to 
[transfer title in such property. S. 58 (a) 
of the Transfer of Property Act, 1882, 

delines a mortgage as follows : 

A mortgage is the transfer of an interest in 
specific immovable property for the purpose of 
securing the payment of money advanced or to 
be advanced by way of loan, an existing or future 
debt, or the performance of an agreement which 
may give rise to a pecuniary liability. 

Tho reason of the rule of law enun¬ 
ciated in the case of The South African 
Territories, Tj Uni ted v. JVallington (1), 
is that damages furnish adequate relief 
in relation to a contract of loan. This 
was recognizor! by the Indian Legislature 
in tho third illustration of S. 21 of the 
Specific Relief Act, 1877. In the Expla¬ 
nation to S. 12 of the same Act, however, 

we find tho following provision : 

Unless and until the contrary is proved th.j 
Court shall presume that the breach of a con¬ 
tract to transfer immovable property cannot 
be adequately relieved by compensation in 
money, and that the breach of a contract to 
transfer moveable property can be thus relieved. 

The nature of a mortgage transaction 
being what it is • iven in the definition 
quoted above it follows from what has 
jhcen stated that specific performance of 
.a contract to transfer immovable pro¬ 
perty by way of a mortgage may bo 
granted- under Cl. (c) of S. 12 of the 
Specific Relief Act, 18^7. In tho cir¬ 
cumstances of this case it is abundantly 
cleai- and indeed it was not disputed that 
a relief by way of damages will not be 
jan adequate relief. A simple money 
Idecrec in favour of the plaintiffs will 
bring no fruits to them for the reason 
that almost the whole of the sale pro¬ 
ceeds will be distributed amongst the 
secured creditors and nothing will bo left 
to fall to the share of^the plaintiffs as 
such decree-holders. 

In the second place, the prayer of the 
plaintiffs is not to obtain an order of 
execution of the mortgage by the Pioneer 
Mills, Limited, in consideration of money 
agreed to bo advanced but not till now 
advanced. In the case of that nature 
the promise of each party would he 
wholly executory while in the present 

(1) [ 18 ‘jsj A. C. 303=07 E. j., q>. li. 170 = ’78 
E. T. 420=1-1 T. I.. R. 238=10 W.U. 545. 


case the promise on the part of the plain¬ 
tiffs was performed when they paid tho 
sum of Rs. 1,50,000 to the Pioneer Mills, 
Liryited, and the latter accepted the pay¬ 
ment. And further in the circumstances 
already set forth the genuine offer made 
by the plaintiffs to the performance of 
the rest of their promise must be re¬ 
garded, in the eyes of law, as actual 
performance of it. The principle laid 
down by Rolfe, B., is now the rule of law- 
in England and it is this : 

Now. it may be observed that in every con¬ 
tract by which a party biuds himself to.pay 

money to another, he in fact engages to do an 
act which he cannot completely perform without, 
the co lcurrence of the party to whom the pay¬ 
ment is to be made. Without acceptance ou 
the part of him who is to receive, the act of him 
who is to pay can amount only to a tender. But 
the law considers a party who has entered into 
a contract to pay money to another, as having 
substantially performed it, if he has tendered the 
money to the party to whom the payment wa? 
to be made provided only that the tender has 
been made under such circumstances that the 
partv to whom it has been made, has had rea¬ 
sonable opportunity of examining the money 
tendered in order to ascertain that the thing, 
tendered really was what it purported to be.. 
Indeed, without such an opportunity an offer 
to pay does not amount to a tender : Startup v. 
Macdonald (2). 

This principle is embodied in S. 38 of 
the Indian Contract Act, 1872, and there¬ 
fore is the law in India as well. There 
is no question in the case that the plain¬ 
tiffs had money enough to pay when> 
they made tho tender and that they were 
in a position to make it good. Therefore, 
the contract of loan stands wholly exe¬ 
cuted. Tito case thus ceases to be one of 
specific performance of a contract to lend 
or borrow money simpliciter. By reason of 
tho sale of tho assets of the Pioneer 
Mills, Limited, under tho order of the 
High Court at Calcutta in the liquidation 
proceedings the immovable property 
belonging to the Pioneer Mills, Limited, 
has ceased to exist. Execution of a deed 
of mortgage in respect of it therefore has 
become impossible. The sale proceeds 
have taken the place of that property 
and as against those proceeds wo must 
hold that tho plaintiffs have acquired a 
charge by operation of law to the extent 
of Rs. 1,50,000 and interest thereon at 
the rate of 8 per cent, per annum from 
the two dates of payments. That a 
charge would arise in such circumstances 


(2) U843J G Man. A G. 51)3 = 12 B. J-. E** 
•177=7 Scott (n. r.) 2G1>. 
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|is beyond all doubt : Barliatndeo Prasad 
'v. Tara Cliand (3). 

As regards the argument advanced on 
the side of the defendants-respondents 

and based on the provisions of S. 109 
Indian Companies Act, 1913, much need 
not be said. Those provisions are only 
applicable to a “mortgage or charge 

created.by a Company.” The charge 

arising in favour of the plaintiffs in the 
circumstances of this case is a charge by 
operation of law and not by a contract. 
Further if the decree which we pro¬ 
pose to pass in favour of the jilaintifts is 
regarded as an instrument by which the 
“ charge is created or evidenced” it will 
be open to the plaintiffs to take such 
steps as are provided for by S. 109 to 
make the charge eff ective. 

On the above grounds we would grant 
a declaration to the plaintiffs that they 
are secured creditors to the extent of the 
sum of Rs. 1,50,000 plus interest as .in¬ 
dicated above in relation to the sale pro¬ 
ceeds in the hands of the liquidator. 
The decree of the lower Court is there¬ 
fore set aside and a declaration in terms 
stated above is granted to the plaintiffs. 
As to costs here and hitherto incurred we 
reserve our order for the present. (The 
rest of the judgment is not material for 
this report). 

Appeal allowed. 

(3) [1914j 41 Cal. G54=2l I. C. 901=41 I. A. 

45 (P. C.). 
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Stuart, C. J., and Wazir Hasan, J. 

Biseni Bhuivan Raj Kuer —Plaintiff — 
Applicant. 


Court within the meaning of S. 115, Civil 3?. C 
and therefore no revision lies against his decision. 

[P 59 C 2] 

Bisheshwar Nath Srivastava and Girja 
Shankat —for Applicant. 

Raj Narain Shukla —for Opposite 

Party. 

Stuart, C. J. —I propose to deal very 
shortly with this application. Before it 
is granted it would be necessary for this 
Bench to find that the application is 
against (1) the decision of a case which 
(2) has been decided by (3) a Court sub- - 
ordinate to the High Court and in which 
(4) no appeal lies, if (5) the said Court, 
has exercised a jurisdiction not vested in 
it by law, or (6) has failed to exorcise a 
jurisdiction so vested or (7) has acted in 
the exercise of its jurisdiction illegally or 
(8) with material irregularity. I propose 
to consider this application only from one 
point of view. It is an application for 
revision of an order passed by a single 
Judge of the Chief Court refusing under 
O. 32, R. 7 to sanction a compromise 
which had been presented before him, the 
refusal being based upon his finding that 
the compromise was not for the benefit of 
the minor on whose behalf sanction was 
asked. I find it sufficient to say that in 
my opinion the Court of a single Judge ofi 
the Chief Court sitting, as this Court was 
sitting, to hear and determine a suit of 
which the value was more than five lakhs, 
oL" rupees as provided by S. 7 of Local Act 
4 of 1925, is not a Court subordinate to! 
the Chief Court which is the High Court' 
referred to therein. Upon this finding; 
the application fails and I svoulij dismiss 
it with oosts. 1 do not propose to go 
into any other point. 

Wazir Hasan, J. —This application 
is laid under 8. 115 of the Code of Civil 
Procedure from the order of our learned 
brother Mr. Justice Gokaran Nath Misra, 


v. 

Minor son of Madho Si Uf/It — Defen¬ 
dant—Opposite Party. 

Civil Revision No. 106 of 1926, Decided 
on 10th November 192G, against the order 
of Gokaran Nath Misra, J., D - 1st Novem¬ 
ber 192G. 

Civil P.C., S. 115 —Subordinate Court — De¬ 
cision of sint/Ie Judrje of Chief Court acting 
under S. lO, Oudh Courts Act — lie vi si on does not 
lie. 

A single Judge of the Chief Court sitting to 
hear and determine a suit in the exercise of the 
powers conferred by S. 10 of the Oudh Courts Act 
(1925) is not a Court subordinate tc the Chief 


dated the 1st November 1926, sitting in 
the exercise of the original jurisdiction of 
of this Court. The jurisdiction which he 
has so exercised is conferred on the Chief 
Court by the provisions of S. 7 of the 
Oudh Courts Act, 1925. It will he noticed 
that that jurisdiction is conferred on 
the Court as a whole and not on any 
particular .Judge or class of Judges of the 
same Court. In this case it has so hap¬ 
pened that the Hon’hlo the Chief Judge, 
m exercise of his powers conferred by 
S. 11, sub-8. 2 of the same Act, ha 
determined that our brother Mr. Justic 
Gokran Nath Misra shall sit alone Cor th 
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purpose of deciding the case out of which 
this matter in revision has arisen. It 
follows from what has just now heen 
stated that our learned brother, sitting 
for the purpose of deciding this parti¬ 
cular case, is still a member of the Chief 
Court. S. 10 of the same Act jorovides that 
except in certain cases the jurisdiction of 
the Chief Court may be exercised by a 
single Judge of the Court. It is therefore 
clear that our learned bi’other is exercising 
the jurisdiction of the Chief Court when 
he is sitting for the purpose of the deter¬ 
mination of the case now being tried by 
him. This being the status of the learned 
Judge, from whose order this application 
in revision has been presented it is im¬ 
possible to construe the words “any Court 
subordinate” in S. 115 of the Code of 
Civil Procedure so as to include the Court 
which is presided over by our learned 
brother Mr. Justice Gokaran Nath Misra. 
This is sufficient to dispose of this appli* 
cation. 1, therefore, agree that the appli¬ 
cation should be dismissed with costs. 

Appi/cation dismissed. 
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Stuart, C. J., and Wazir Hasan, J. 

Tladi. Husain Khan —Plaintiff—Appel¬ 
lant. 

v. 

Kazim Tlusain and others —Defend¬ 
ants—Respondents. 

pirst Appeal No. 2 of 1925, Decided on 
29th November 1926, from the decree of 
the Svib-J., Sultanpur, 1>/* 8th September 
1921 . 

Civil J’. C., S. 11 —Previous suit for j>os session 
based on inheritance and parti}/ on agreement — 
Question of title finally decided—Subsequent 
suit independent of decree in previous suit and 
based on inheritance is barred. 

The plaintiff in :t previous suit claimed bis 
share under the Idaliomedan Law. His claim was 
based partly on an agreement but mainly upon 
inheritance. A decree of Court was passed 
declaring that he should obtain possession of 
certain property subject to liis making good what 
had heen expended for the benefit of the family 
in the past. The question of his title was 
definitely and finally determined under the 
decree. He did not ’ make any payment under 
1 ho decree and allowed the decree to become 
time - barred. Subsequently lie sued for the pos¬ 
session of the same property basing his claim 
upon inheritance under Mahometan Jaw inde¬ 
pendently of the decree in the previous suit. 


Held : that the latter suit was barred, inas¬ 
much as the question of his title being finally 
and definitely decided in the previous suit could 
not be reopened ; A. I. B. 1925 P. C. 63, Dist. 

CP. 62 0. 2] 

Niamat Ullah and N iamullah —for 
Appellant. 

Hyder Husein, Napindra Nath Dutt, 
Ali Zahecr and Ganesh Prasad —for 
Respondents. 

Stuart, C. J.— This is a plaintiff's 
appeal. The facts of the suit against the 
decree in which the appeal is filed are as 
follows : A certain Anwar Ali Khan was 
the owner of four villages in the Sultan¬ 
pur District which were known as the 
Bhain estate. On the death of Anwar 
Ali, Wazir Ali Khan, his eldest son by 
his elder wife, obtained possession of the 
estate as head of the family. A moiety 
of the estate passed subsequently into the 
possession of the descendants of Anwar 
Ali from his younger wife. A half share 
in the villages comprising the estate had 
apparently been entered in the name of 
Enayat Ali, a younger uterine brother of 
Wazir Ali Khan, and we find that in the 
year 1875 (Ex. 12) Enayat Ali executed a 
deed, to which there wero no other 
parties, by which he stated that ho would 
lay no claim to the half shares in the 
villages, which were entered in his name, 
unless and until he had repaid to his 
brother Wazir Ali Khan certain sums 
which the latter had expended for the 
benefit of the estate. lie further agreed 
that the profits of the estate (or a portion 
of it at any rate) which wore enjoyed by 
a mortgagee in possession would include 
the profits of his share also, and that 
Wazir Ali Khan should keep the accounts 
of both of them in respect of the mort¬ 
gaged property. This is the construction 
which wo place upon that document 
Ex. 12. 

Jn the year 1901 the plaintiff-appellant 
in the present proceedings, a grandson of 
Enayat Ali Khan, instituted a suit against 
Mehdi Husain Khan, Abid Husain Khan 
and Yusuf Husain Khan (the Defendants 
1 to -i in ( lie present proceedings) who 
were the grandsons of Wazir Ali Khan. 
In this suit bo claimed possession of his 
share in the Bhain estate under the 
Mahomodan Law. As would appear from 
the arbitrator’s award, upon which this 
claim was eventually decided, he based 
bis right to succeed partly upon the 
agreement (Ex. 12) to which we have 
already referred. After considerable 
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litigation the matter was referred to 
the arbitration of Syed Zamir-ud-din 
Vakil and decided by him under an award 
dated the 15th September 1906 (Ex. 11). 
Upon this award a decree was passed on 
the 12th November 1906 (Ex. 10). The 
words in the decree in so far as we are 
concerned with them are as follows : 

The plaintiff's claim for possession of the half 
share out of 8 annas share of Taluqa Bhain 

. . on payment of Rs. 21.835-5-2 to Defen¬ 

dants 1, 2 and 3 (i. e., the present Defendants 1 
to 3) with interest on the aforesaid sum at 
8 annas per cent, per mensem from the date of the 
institution of the suit till the date of the 
realization (shall) be decreed against the Defen¬ 
dants 1 to 3. 

No payment was made under this 
decree, and possession did not pass 
through the Courts to the plaintiff appel¬ 
lant. The persons in possession of the 
estate were the Defendants 1 to 3. They 
borrowed money and encumbered the 
estate extensively, and by the yeai* 1915 
the estate had become practically value¬ 
less to them. On the 29th May 1915, 
Mahabir Prasad Defendant-Respondent 
No. 5 purchased in execution of a Court 
sale (see Sale Certificate E-49) the whole 
of the rights of Mehdi Husain Khan, 
Abid Husain Ivhau and Yusuf Husain 
Khan in the Bhain estate, including the 
rights which thoy had obtained under 
the provisions of the decree of 1906 
(Ex. 10). Mahabir Prasad subsequently 
paid off all the major debts of the estate. 
He has expended altogether Rs. 15,211 
upon the property in which Defendants 
Nos. 1 to 3 have no longer any interest. 
It js to he noted that the property has 
been valued for tho purposes of jurisdic¬ 
tion and Court fee in this suit by the 
plaintiff appellant at Rs. 12,000. 

In August 1922, tho plaintiff appellant 
instituted the suit, out of which this 
present appeal arises, in the Court of the 
Subordinate Judge of Sultanpur against 
Defendants L to 3 and other transferees 
including Defendant No. 5. Defendant 
No. 5 Mahabir Prasad is the person who 
was mainly interested in contesting tho 
suit. The other transferees had either 
been paid off by the Defendant No. 5 or 
were transferees of small plots which had 
originally belonged to Defendants Nos. 1 
to 3. In so far as wo are concerned with 
the appeal, there are practically only two 
parties Hadi Husain Khan, plaintiff- 
appellant, and Mahabir Prasad, Defendant 
No. 5. The plaint in this suit was worded 


in a manner which is unfortunately not 
uncommon in Oudh. As far as possible 
it failed to disclose tho plaintiff's real 
case, but from the proceedings we have 
no doubt as to what that case was. The 
plaintiff was clearly endeavouring to 
support his case under the decree (Ex. 10) 
of 1906. He asserted that Mehdi Husain 
Khan, Abid Husain Khan and Yusuf 
Husain Khan had, after that decree was 
passed, agreed to restore him to posses¬ 
sion of his share in the property upon 
terms of a most generous kind, which 
differed completely from the terms given 
in the decree. Those terms were, accord¬ 
ing to the plaintiff aj3pellant, that they 
were to hold and manage his share for 
him crediting all profits from the share 
towards the amount of Rs. 21,835-5-2 
awarded by Ex. 10. This generous offer 
was not, according to the plaintiff appel¬ 
lant, reduced to writing. It was tho 
subject of a verbal arrangement. The 
plaintiff appellant went on to state that 
on the 9th September 1914, the same 
three persons had entered into an agree¬ 
ment with him embodied in a stamped 
document to refer the matter of tho 
restoration of his property to him to 
arbitration, and that an arbitrator had 
been appointed. The award was not 
delivered till the 30th March 1917. The 
arbitrator arrived at the conclusion that 
only Rs. 1,031-13-6 were due to the Defen- 
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This award was made a decree of Court, 
and later on in May 1920 the Defendants 
1 to 3 hied a cortihcate in the Court 
stating that the money had been paid off, 
and the plaintiff appellant thereupon 
applied to he put in possession of the- 
property in question to the detriment of 
Defendant No. 5. His application for 
execution was allowed, hut Defendant 
No. 5 having obtained from a criminal 
Court orders restoring him to possession,, 
tho present suit was Hied. The learned 
Subordinate Judgo has dismissed the 
plaintiff-appellant’s suit on tho merits. 

1 To has found that his allegation as to 
tho oral agreement which embodied tho 
terms of the decree (Ex. 10 ) is absolutely 
untrue, and supported by false evidence. 
Ho has further found that the written 
agreement to refer to arbitration, which 
is alleged to have been executed on the 
9th September 1914, was as a matter of 
fact not executed on that date, and that 
tho said agreement was not genuine but- 
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collusive between the plaintiff ancl 
Defendants 1 to S. The learned counsel 
appearing for the plaintiff-appellant has 
not argued against these findings of fact. 
We have examined the findings for our¬ 
selves, and are satisfied that the alle¬ 
gation of the plaintiff-appellant as to the 
oral agreement is false, and that the 
written agyeement alleged to have been 
executed on the 9th September 1914 was 
actually executed after the purchase by 
Defendant No. 5 of the rights ot the 
Defendants Nos. 1 to -3. Yv e find that 
plaintiff-appellant and the Defendants 
Nos. 1 to 3 have acted in collusion, 
fraudulently and dishonestly throughout 
the matter. 

The learned counsel for the plaintiti- 
appellant, however, has very frankly and 
very straig ntforwardly abandoned the 
had picas of his client and has endea¬ 
voured to support his client’s case on 
points of law. His case, as we under¬ 
stand it, is that although his client had 
obtained rights under the decree (Ex. 10) 
he has still the right to assert his title 
which is based upon inheritance under 
the Mahomcdan law independent of that 
decree. He docs not ask us to consider 
the suit, as a suit based upon the decree 
(Ex. 10) and he does not contest the posi¬ 
tion that any attempt to execute the 
decree (Bx. 10) is now barred by time, 
but be asks us in effect to ignore the 
decree (Ex. 10) and permit the plaintiff' 
appellant to go back to the title which 
be originally possessed, and to succeoi 
upon its basis. He admits that the sole 
important, person with whom he is now 
concerned is the Defendant-Respondent 
No. j, bis case agamst him being that lb 

Defendant,-Respondent No. o uiust bo 
considered to bo bolding the property as 
Defendants Nos. L to 3 hold it. on behalf 
of the plaintiff-appellant as a co-tenant, 
and t hat no question of limitation m any 
other bar can arise between the plaintiff- 
appellant and Defendant No. •> He 
a :,,-oos that it would he the duty «>f the 
plaintiff-appellant to reimburse the 
Defendant No. 5 for anything that the 
Defendant No. 0 has spent on the property 
on his b 'balf, or to re-imhurse him for Tiny 
claims which Defendants Nos. 1 to 3 
could have enforced against the plaintiff- 
appellant which had passed from them to 

the Defendant-Respondent No. o. lie 

has referred us to a recent decision of 
their Lordships of the Judicial Coin- 
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mittee in Maina Bibi v. Ghaudhri Vakil 
Ahmad (1) in support of his argument 
that the decree Ex. 10 can be ignored, 
and that his client can be allowed to go 
back to the position which he had. before 
that decree was passed. 

I do not consider that that decision of 
their Lordships lays down any proposition 
which can assist his client. The point, 
which their Lordships decided in that 
case, was that, where a decree had been 
jiassed in favour of the heirs of a deceased 
Mahomed an for a share of the deceased’s 
property subject to their liability to 
satisfy the widow’s dower, and where the 
widow was allowed to remain in posses¬ 
sion until her dower was paid, and the 
decree allowed a limited period within 
which the heirs were to pay that dower 
and where in default of payment of the 
amount within that period the suit was 
to stand dismissed the circumstance that 
the money was not paid within that 
period and the suit was dismissed accord¬ 
ingly could in no way prevent those 
heirs from bringing a fresh suit to obtain 
possession of the property upon different 
terms in respect of their liability to 
satisfy the dower. But there the ratio 
decidendi was clear. A fresh ground of 
action had arisen and there could be no 
question of res judicata and there was no 
bar of limitation.- But here the matter 
is very different. The plaintiff-appellant 
sued in 190L claiming his share under the 
Mahomedan law in the taluqa. His 
claim was based mainly upon inheritance, 
although ho recognised the validity of 
Ex. 12. A decree of Court was passed 
declaring that he should obtain posses¬ 
sion of certain property subject to his 
making good what had been expended'for 
the benefit of the family in the past. 
The question of his title was definitely 
and finally determined under the decree, 
and the question of his title could not be 
reopened in another suit. 

As their Lordships observed at page 
loG of the decision already quoted the 
matter whore the question of title has 
been decided in the former matter. the 
two latter matters have been decided m 
that suit and cannot he reopened.” But 
what the learned counsel for the 
plaintiff-appellant has asked us to do 
is to re-open the question ot title, 
to ignore the previous decision 
altogether and pass exa ctly the sa me 

(1) A. 1. R. 1025 P. C. G3=47 All. 250. 
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decision which was passed before, because 
ib would suit him better to have the 
matter decided in this way instead of 
relying upon the decree upon which he 
had to rely. It is to be noted that the 
case presented before us is not the case 
presented by the plaintiff-appellant in 
the Court below. He came into the 
Court below relying upon the decree 
Ex. 10, but endeavouring to show that 
he had actually satisfied it and, his at¬ 
tempt to prove that he had so satisfied it 
having failed upon the facts, he has now 
come into the appellate Court taking a 
perfectly different position. But even 
granting that he has a right to take this 
different position there is no force in his 
plea. The case stands in my opinion at 
this. The plaintiff-appellant's rights are 
based upon the decree Ex. 10, and they 
are based upon nothing else. This case 
bears some analogy to the case decided 
by their Lordships of the Judicial Com¬ 
mittee in Sasi Sekhareshtoar Roy v. 
Tjalit Mohan Mitra (2). The plaintiff- 
appellant's right was not to bring a suit 
but to execute decree Ex. 10 and he has 
no remedy to execute Ex. 10 because his 
remedy is barred by the Indian Limita¬ 
tion Act. For the above reasons the suit 
fails on facts and on law, and I would 
dismiss the appeal with costs. 

Wazir Hasan, J. —The facts of this case 
and the main conclusions at which we 
have arrived have been fully stated in the 
judgment of the Hon’ble Chief Judge and 
T have very little to add. The plaintiff’s 
case as presented in the plaint and before 
the trial Court for decision lias failed on 
evidence. The findings of fact at which 
the learned Judge of the Court below 
has arrived are no longer disputed. On 
the principle secundum allegata ob pro¬ 
bata there is ample justification for dis¬ 
missing the appeal without any further 
ado. The question of law argued before us 
was that the decree of the 19th November 
1906 (Ex. 10) founded on an award of the 
15th of September 1906 did not consti¬ 
tute any bar to the adjudication of the 
question of the plaintiff’s original title 
in the property in suit and that a decree 
for possession could now be granted in his 
favour on the basis of that title. 

Tn agreement with the opinion ex¬ 
pressed by the Hon’ble Chief Judge I 
have come to the conclusion that the 
argument must be rejected. In support 

(2) A. I. R. 1925 P. C. 34=52 Cal. 314. 


of the contention the learned advocate 
for the plaintiff-ajjpellant strenuously 
pressed on us the decision of their Lord- 
ships of the Privy Council in the case of 
Maina Bibi v. Cliaudhri Valcil Ahmad 
(1). According to my judgment the 
decision does not support the argument 
for which it is quoted as I will presently 
show. The suit, which ended in the 
decree of the 12th of November 1906, 
was clearly founded on the right of in¬ 
heritance which the plaintiff’s father, 
Inayet Ali, had in the estate of Anwar 
Ali. In that right relief was claimed for 
possession of the share in Anwar Ali’s 
estate which had devolved under the 

rules of inheritance upon Inayet Ali on 

the death of his father, Anwar Ali. It 
further appears from the award (Ex. 11) 
that the defendants’ (the grandsons of 
Wazir Ali) possession of the plaintiff’s 
share in the estate of Anwar Ali was 
alleged to be in lieu of the family debts 
and by virtue of the deed of the 12th of 
December 1875. It also appears from 
the same document that the plaintiff’s 
case was that the profits of the sir lands 
held by the defendants had satisfied 
those debts but that 

if after making the account of the debt and 
of the profits there be found anything due to 
the defendants from the plaintiff theu a decree 
be given to him ou the condition of his nayiny 
the amount found due from him. 

This was the nature of the previous 
suit which ended in the decree on the 
award. The decree of the Court (Ex. 10) 
is on the record. The important words 
of the decree are as follows : 

The plaintiffs claim for possession of the half 
share out of S annas sh vre of taluqa Bhain 
.on payment of Rs. 21.S35-5-2 to Defen¬ 
dants 1, 2 and 3 (the grandsons of Wazir Ali) 
with interest on the aforesaid sum at S annas 
per cent, per month from the date of institution 
of the suit till the date of realization be decreed 
against the Defendants 1 to 3. The plaintiff will 
pay half the costs of the defe idants. 

Now the relief claimed in the present 
suit is exactly the same as it was in the 
previous suit. The first relief is a decree 
lor possession of half share in taluqa 
Bhain, mahal Wazir Ali. The further 
relief claimed is that if the plaintiff is 
held liable for payment of any amount 
then possession ho granto 1 on payment 
ol that amount. On a comparison of the 
nature of the previous claim with the 
claim now under consideration there is 
no doubt left in my mind that the res 
adjudicated in the previous suit was 
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substantially if not exactly the same as 
the res in litigation in the present suit. 
It is agreed that if that is so the trial 
of the present suit is barred by the rule 
of res judicata. To such state of facts 
the decision of their Lordships of the 
Privy Council in the case of Mai na Bibi 
v. Chaiidliri Vakil Ahmad (1) is wholly 
inapplicable. In that case the nature of 
possession of a Mahomedan widow over 
the estate of her deceased husband in lieu 
of her dower was first of all stated at 
great length by Lord Atkinson in deli¬ 
vering the judgment of tho Judicial 
Committee thus : 

The possession of the property being once 
peaceably and lawfully acquired, the right of 
the widow to retain it till her dower debt is 
paid is conferred upon her bv the Mahomedan 
Law. 


Now dower-debt may be satisfied by 
the usufruct of tho property. Tho heir 
is, therefore, always entitled to show 
that the profits of tho estate have been 
enough to satsify tho claim for dower 
so long as the widow continues in pos¬ 
session. The defendants in tho present 
suit cannot be placed on the same footing. 
There is no liability in law to account for 
profits and there was nono imposed on 
them by the decree of the 12th of 
November 11306. In tho case before their 
Lordships of the Privy Council the pre¬ 
vious suit for possession was founded on 
tho ground that the widow was not en¬ 
titled to continue in possession of the 
estate for tho reason that the dower debt 
had long previously been paid. The 
relief, therefore, was for immediate pos¬ 
session of tho property. That suit failed 
by reason of the default made by tho 
plaintiff to pay the dower debt to tho 
defendant within tho period fixed by the 
decree. The second suit asked for an 
adjudication as to the account since the 
year 100:*. The time from which the 
accounting between the parties was to 
commence is very important and that 
was the period which had elapsed since 
the making of tho decree in the previous 
suit. On those grounds their Lordships 
of tho Privy Council held that the second 
suit was not barred by res judicata. 

1 would, therefore, dismiss tho appeal 

with cost-*. 


Appeal dismissed. 


A. I. R. 1927 Oudh 64 

Stuart, C. J., and Baza, J. 

Raja Ram —Accused—Appellant. 

I 

V. 

King-Emperor —Opposite Party. 
Criminal Appeal No. 421 of 1926, De¬ 
cided on 3rd December 1926, from the-- 
order of the S. J., Gonda, D/- 4th Novem¬ 
ber 1926. 

Criminal P. C ., S. 172 (2) —Police diary — En¬ 
tries in, can be used only as foundation for ques¬ 
tion to be asked to witnesses—They should be- 
used very cautiously. ' 

The entries in the police diary cannot be used 
as though they were evidence in the case to dis¬ 
credit the prosecution evidence. They can be 
used only to aid it in the inquiry or trial. The 
aid which a Court can receive from the entries in 
such a diary is usually confined to utilising the= 
information given therein as a foundation for 
questions to be put to the witnesses, and in 
using the diary the Court should always employ 
very great caution. [P 65 C l]i 

J. Jackson and R. F. Bahadurji —for 
Appellant. 

G. H. Thomas —for tho Crown. 

Judgment. —Baja Bam has been con¬ 
victed by the learned Sessions Judge of 
Gonda of the offence of murder under 
S. 302 of the Indian Penal Code and sen¬ 
tenced to death subject to confirmation by 
this Court. He appeals. The reference- 
in confirmation is also before us. 

Tho facts present no difficulty. In the 
village of Dabawal, in the Gonda District*, 
there resided a family of Dube Brahmans, 
who lived in a portion of tiie inhabited- 
area very close to one another. The head 
of tho family was a paralyzed old man 
called Bam Pargash. Bam Pargash had 
three sons living : Baj Man, Baj Narain, 
and Baja Ram tho appellant. He had- 
also a widowed daughter called ‘Raj 
Kumari. Ho had two grandsons Udai 
Prasad and Pivfchi who were sons of his- 
deceased daughter Baj Doi. CJdai Prasad 
is the man who lias been killed. He had 
also a grandson Dukhharan, who was the 
son of a deceased son Bam Shankar. 
There had boon for some time a quarrel- 
in tho family in respect of tho partition 
of tho joint family property ; and it ap" 
pears that Baj Narain and Dukhharan 
were particularly anxious to have their 
shares separated. They wore opposed in 
this by Raja Ram appellant, Raj man and 
tho widow Baj Kumari. The members of 
the family appear to have been very tur¬ 
bulent. It is clear that on the 24tb 
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July 1926, early in the morning, there 
was a disturbance in front of the house of 
Ram Pargash and it is clear that in this 
disturbance Udai Prasad was killed by a 
punctured wound from a spear, which 
entered at about his left nipple and pene¬ 
trated his lungs. He died within some 
two hours of receiving the injury. The 
main evidence which connects the appel¬ 
lant Raja Ram with Udai Prasad’s 
death is the evidence of members of the 
family. 

There is also other evidence. The 
learned Sessions Judge being satisfied 
that the appellant Raja Ram was the 
man, who inflicted the wound which 
caused the death of Udai Prasad, has 
convicted him of murder and sentenced 
him to death. But the learned Sessions 
Judge has discarded much of the evidence 
against the appellant. We consider that 
the learned Sessions Judge has bien un¬ 
necessarily cautious in his attitude to¬ 
wards this evidence. In a case such as 
this, in which there was undoubtedly 
something of the nature of a mutual 
fight between different members of tho 
samo family, exaggeration and misstate¬ 
ments are almost inevitable, but it is not 
necessary to attribute to witnesses a de¬ 
sire to deceive when they are doing little 
more than exaggerate after their nature. 
Further the learned Sessions Judge ap- 
pears to us not to have grasped the exact 
significance of the provisions of S. 172 (2) 
of the Oode of Criminal Procedure. He 
appears to have used the entries in the 
police diary as though they were evi¬ 
dence in the case to discredit the pro- 
SJcution evidence. S. 172 (2) lays down 
very distinctly that the Court may not 
use such diaries as evidence in the case 
but only to aid it in the inquiry or trial. 
The aid which a Court can receive from 
the entries in such a diary is usually con¬ 
fined to utilizing the information given 
therein as a foundation for questions to 
be put to the witnesses, and in using the 
diary the Court should always employ 
very great caution. 

The comments of Sir John Edge in 
Queen-Empress v. Manna (L) are as valu¬ 
able to-day as when they were made, 
although the law on the subject has been 
slightly modified since the decision of the 
F ill Bench which decided that case. 
Even w hen it is permissible to utilize the 

(l) ' [*'■£» 19 A". 390=(1897) A. W. N7~T74 
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record of statements made by a police 
officer in the course of an investigation 
and entered in the diary the Courts 
should remember the principles laid down 
in a previous decision of the Allahabad 
High Court in Queen-Empress v. 1ST asir- 
ud-din (2), which was quoted with ap¬ 
proval by Sir John Edge. In Queen-Em¬ 
press v. Nasir-ud-din (2), the Bench 
which decided the case said in reference 
to the statements recorded by the police, 
during an investigation : 

Such statements are recorded by police officers 
in the most haphazard manner! Officers con¬ 
ducting an investigation not unnaturally record 
what seems in their opinion material to the case 
at that stage and omit many matters equally 
material, and, it may be, of supreme importance 
as the case develops. Besides that, in most cases 
they are not exports of what is and what is not 
evidence. The statements are recorded often 
hurriedly in the midst of a crowd and confusion 
subject to frequent interruption and suggestions 
from by-standers. 00 

We, therefore, consider that the learned 
Sessions Judge has discounted the case 
for the prosecution too greatly. This 
makes his conclusion all the stronger 
when he finds that upon the evidence 
which he does accept, the case for con¬ 
viction is made out. (The judgment then 
discussed the evidence and concluded.) We 
accordingly find that tho appellant lias 
been rightly convicted of murder. * We 
agree with the learned Sessions Judge 
with regard to the necessity of avoiding 
undue leniency in a district such as Gonda 
where the crime of homicide is so fre¬ 
quent. We, therefore, dismiss the appeal, 
confirm the conviction and sentence and 
direct that Baja Bam be hanged by the 
neck till he be dead. 

____ Appcnl dismissed. 

(2) [1694] 16 All. 207==(1894) A.W.N. 57. 
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Dalai Dal 
Appellants. 


Raza, J. 
and another 


Plaintiffs 


• • 

Mt. Dam Dati —Defendant—Respon¬ 
dent. 

Second Appeal No. .328 of 1926, Decid¬ 
ed on 15th November 1926, from tho 

mh May 1 1 026 ^ ^ ^ SuU “*>«- 

Landlord and tenant—Separate brother of 

; ! ant not *V' ing in cultivation is not 
entitled to tenancy of deceased. 

A brother who was separate from the deceased 

and did not at the date of his death share in 
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the cultivation of the holding, has no right to 
the tenancy land of the deceased. [P G6 G 1] 

TVT it.ra.ri L/al —for Appellants. 

Haidar Husain —for Respondent. 

Judgment. —This is an appeal from 
an appellante decree of the Additional 
Subordinate Judge, Sultanpur, dated 
the 27th May 1923. The dispute in this 
case relates to the house and groves and 
also the tenancy land left by one Radhey 
Lai. The plaintiffs, who are the bro¬ 
thers of Radhey Lai, deceased, have been 
given a decree for possession of the 
house and the groves as heirs of Radhey 
Lai deceased against the defendant, who 
has been held to be the kept wife of 
Radhey Lai. The plaintiffs' claim has 
been rejected so far as the tenancy land 
is concerned. It has been found that 
the plaintiffs were separate from Radhey 
Lai and that they did not at the date of 
the death of the deceased, share in the 
cultivation of the holding. It has also 
been found that the suit is not cogni¬ 
zable by the civil Court so far the tenancy 
land is concerned under S. 108, Cl. (10-b) 
of the Oudh Rent Act The plaintiffs' 
appeal relates to the tenancy land only. 

I think there is no substance in this 
appeal. The suit may not be barred from 
the jurisdiction of the civil Court by 
Cl. (10-b) of S. 108 of the Oudh Rent 
Act in view of the ruling in Maluka 
Kan war v. Pateshar Singh (1) but the 
plaintiffs can have no right to the 
tenancy land in dispute when it is 
admitted that Radhey Lai had no hen- 
able right of property in the land and it 
has been found that the plaintiffs wolo 
separate from him and did not at the 
date of his death share in the cultiva¬ 
tion of the holding. I think the appel¬ 
lants’ claim was rightly rejected by the 
learned Subordinate Judge, so far as the 

tenancy land is concerned. 

I can find no ground for interference 

and dismiss the appeal with costs. lho 
decroo of the lower appollato Court is 
confirmed in all respects. 

9 

Appeal dismissed. 


(i> 
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Raza, J. / 

Mustafa Husain and others— Defen¬ 
dants—Appellants. 

v. 

Mt. Saidul Nisan and others —Plain¬ 
tiffs—Respondents. 

Second Appeals Nos. 349 and 350 of 
1925, Decided on 20th April 1926, from 
the decree of the Sub.-J., Lucknow, D/- 
30th March 1925. 

(a) Civil P. C., S. 100— Question of fact—Even 
erroneous decision on facts will not be interfered 
with. 

Even a*i erroneous decision of fact is not a 
ground f;>r interference in second appeal : A. I.R. 
1921 Oudh 93. Ref. [P 07 C 2] 

(b) Evidence Act, S. 101— Appeal — -Burde tl is 
on appellant to prove that decision is wrong 
Proof of equal probabilities on both sides is not 
sufficient. 

In appeals the burden of showing, that the 
judgment appealed from is wrong, lies upon the 
appellant. If all he can show is nicely balanced 
calculations, which led to equal possibilities of 
the judgment on either the oue side or the other 
being right, he has not succeeded : A. I. R. 1922 
P. C. 39, Poll. CP 07 C 2] 

(c) Evidence Act—Acquiescence to be success¬ 
fully pleaded, must amount to fraud. 

The acquiescence which will deprive a man of 
his legal rights must amount to fraud. A man 
is not to bo doprived of his legal rights unless he 
has acted in such a way as would make it frau¬ 
dulent for him to set up those rights : Willmott 
v. Barber, (1830) L. R. 15 Ch. 1). 9G and A. I. R. 
1926 All. 324, Foil. [P 08 C 1] 

The mere f ict the plaintiff raised no objection 
when the building was constructed by the defen¬ 
dant and that there was lo lg delay on her part 
in enforcing her rights, if any, in respect of the 
laud in dispute, is not sufficient to establish 
acquiescence wheu the defendant has never 
alleged that he had acted in the bona fide belief 
that lie was acting within his rights : A. I. R. 
1925 Oudh 258, Dist. (.P 07 C 2] 

Radha Krishna and TP'rtsi Hasan —for 
Appellants. 

Hakimnddin for M. T Vctsivi —for Res¬ 
pondents. 

Judgment.— These appeals arise out of 
a suit brought by the plaindtiffs for pos¬ 
session of a strip of land in village 
Nagram, district Lucknow, by demolition 
of a wall and a pushta (buttress) and the 
closing of some doors and parnalas. The 
Plaintiff No. 1 is the proprietor of Plot. 
No. 749. The Plaintiff No. 2 is the 
mortgagee with possession of that plot. 
The defendants are owners of Plot No.748 
which adjoins Plot No. 749. These plots 
aro situated in Nagram mohal Taraf 
Dakliin. 
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The defendants constructed a house on 
"Plot No. 748 about 9 years ago. They 
-■made a pushta attached to the western 
wall of the house and opened two doors 
-and seven parnalas which throw water 
towards the western side of the house. 

The plaintiffs brought the present 
suit alleging that the defendants en¬ 
croached upon their land No. 749, that 
"the western wall and also the pushta 
stand on their land and that they (de¬ 
fendants) were wrong in opening doors 
and parnalas upon their (plaintiff’s) 
land. 

The claim was resisted by the defen¬ 
dants. They denied the alleged encroach¬ 
ment and pleaded that the wall and 
the pushta both stood on their land. 
They alleged further that they had de¬ 
liberately left a portion, of their land 
beyond their western wall to justify 
them in opening the doors and construct¬ 
ing the pushta in question. They also, 
raised the plea of acquiescence. 

The first Go irt decreed the plaintiffs 
•claim about closing of tho “parnalas, 
and issued an injunction . 

restraining tho defendants from having ingress 
and egress through the two doors in the western 
wall of thoir house. 

Though th9 first Court held that 
the defendants had constructed the 
pushta in question by encroaching 
upon the plaintiff’s land but the 
defendants were not directed to de¬ 
molish the pushta on tho ground that 
the injured party had slept over the 
matter for a long time. It should bo 
noted that the Court had found that tho 
plaintiffs had not really aquiesccd in 
the construction as alleged by tho defen¬ 
dants. 

Both the parties appealed and their 
appeals were disposed of by the learned 
subordinate Judge of Mohanlalganj on 
the 16th March 1925. The plaintiffs' 
appeal was allowed to this extent that 
the defendants were directed to demolish 
tho pushta in question and tho defen¬ 
dants appeal was dismissed entirely. 
Tho defendants have now come to this 
Cou r t in second appeal. 

In my opinion there is no force in 
these appeals. Tho finding of tho lower 
Courts, that tho defendants have en¬ 
croached upon the plaintiffs’ land by con¬ 
structing the pushta in question, must he 
accepted in second appeal. The learned 
•Subordinate Judge has very carefully 
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discussed the whole evidence on this part 
of the case. He has carefully considered 
all the questions having a bearing on the 
point under consideration. 

The appellants’ learned counsel has 
attempted to show that the finding of 
the lower Courts is erroneous. So far 
as I sec the finding is not open to any 
objection and is really unassailable, 
Even an erroneous decision of fact is 
not a ground for interference in second 
appeal. Ahmad Husain v. Umrao 
Fatima (l). It should also be borne in 
mind that in appeals-the burden of show¬ 
ing that the judgment appealed from is 
wrong, lies upon the appellant. If all 
he can show is nicely balanced calcula¬ 
tions, which lead to equal possibilities of 
the judgment on either the one side or 
th3 other being right, he has not suc¬ 
ceeded. This was clearly pointed out by 
their Lordships of the Privy Council in 
the case of Kishore Mandal v. Upendra 
Kishore Mandal (2). The defendants 
were wrong in constructing the pushta 
in question on the plaintiffs’ land. They 
have now to thank themselves for the 
consequences. 

The plea of acquiescence has not been 
acceptod by both the lower Courts. I 
am not prepared to interfere with tho 
finding on that point also. Tho defen¬ 
dants have raised the plea of acquie¬ 
scence simply on the ground that the 
Plaint ill’ No. 1 raised no objection when 
the building was constructed and that 
there was long delay on her part in en¬ 
forcing her rights, if any, in respect of 
tho land in dispute. So far as I see this 
docs not establish acquiescence. It was 
never the defendants’ cas > that they had 
acted in the bona fide belief that they 
were acting within their rights. 

The appellants’ learned counsel ha 
referred to the case of Rafiq Ilusain v. 
Bishunath Prasad (3) in support of his 
argument. In that case there was reli¬ 
able evidence to show that the defen¬ 
dants had all along a firm conviction 
that the strip of land in dispute was 
theirs’, and they had on tho strength of 
that conviction started building a struc¬ 
ture on the entire land in suit includ¬ 
ing the piece which was afterwards 
found to he the plaintiffs’ property. I 
do not find and have not been referred to 

(1) A. I. R. 1021 Oudh ' 

(2) A. I. R. 1022 P. C. 39. 

(3) A. I. R. 1025 Oudh 258=28 O. C. Hi 
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any evidence to that effect in this case. 
That case must be distinguished from 
the present case. Bach case must be 
dealt with on its own merits and 
governed by its own circumstances. The 
law on the subject of equitable estoppel 
has been expounded in the case of 
Willmott v. Barber (4). In dealing with 
the subject of acquiescence, Pry, J., ob¬ 
served as follows at page 105 of the 
report : 

It has been said that the acquiescence which 
will deprive a man of his legal rights must 
amount to fraud, and in my view that is an 
abbreviated statement of a very true proposition. 
A man is not to be deprived of his legal rights 
unless he has acted in such a way as would 
make it fraudulent for him to set up those rights. 
What, then, aro the elements or requisites neces¬ 
sary to constitute fraud of that description ? In 
the first place the plaintiff (i. e.; the party plead¬ 
ing acquiescence) must have made a mistake as 
to his legal rights. Secondly, tho plaintiff must 
have expended some money or must have done 
some act (uot necessarily upon tho defendant’s 
land) on the faith of his mistaken belief. 
Thirdly, the defendant, the possessor of the legal 
right, must know of the existence of his own 
right which is iucousisto it with the right 
clai med by the plaintiff. If he does not know 
of it lie is in the same position as the plaintiff, 
and the doctrine of acquiescence is founded upon 
conduct with a knowledge of your legal rights. 
Fourthly, tho defendant, tho possessor of the 
legal right, must know of tho plaintiff’s mistaken 
belief of his rights. If lie does not. there is 
nothing which calls upon him to assert his own 
rights. T. istly, the defendant, the possessor of 
the legal right, must have encouraged the plain¬ 
tiff i:i his expenditure of money or in the other 
acts which he has done, either directly or by 
abstaining from asserting his legal right. Where 
all these elements exist there is fraud of such a 
nature as will entitle the Court to restrain tho 
possessor of the legal right from exercising it 

but, in my judgment, nothing short of this \m11 

do : see Jai Narain v. Jalar Beg (o). 

Applying those principles to the case 
before me I am not prepared to hold that 
the plea of acquioscenco is made out. 
No other point was pressed before me in 
the course of arguments. In my opinion 
tho judgment of tho learned Subordinate 
Judge is correct and must be uphold. 

The result is that tho appeals fail 
and must bo dismissed. I dismiss the 
appeals with costs. Tho decrees of tho 
lower appellate Courts aro confirmed in 
all respects. 

Appeals dismissed . 


(1) [1S80] 15 Gh. I>. 90— 43 Li. T. 95—*23 W. R. 

911. 

(.0) A. 1. R. 192G All. 324=48 All. 353. 
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Gokaran Nath Misra and Baza, JJ.. 

JR am Narain —Applicant—-Appellant. 

v. 

Mt. Gonra — Objector—Respondent. 

Misc. Appeal No. 37 of 1926, Decided 
on 1st December 1926, against tho order 
of the Dist. J., Lucknow, D/- 24th May 
1926. 

Guardians and Wards Act, S. 13 —Minor need 
not be shoion to possess property nor need the pro¬ 
posed guardian establish minor's claim to the- 
property in dispute. 

It is not an essential preliminary to taking 
any proceedings under tho Act for the appoint¬ 
ment of a guardian that the minor should be 
shown to be possessed of property and it is not 
necessary that tho applicant should at first, as 
next friend of the minor, establish the right of' 
the minor to the property in dispute : 3 All. 403, 
Dist. [P 08 C 2] 

Motilal SaJcscna —for Appellant. 

G. N. Mulcerji —for Respondent. 

Judgment. —This is an appeal from 
an order of the District Judge, Lucknow, 
dated the 24th May 1926 under the 
Guardians and Wards Act (Act VIII of 
1890). The applicant Ram ISarain is tho 
father of the minor Mt. Pinjan. She is al¬ 
leged to bo the widow of one Bhagwandin 
Kurmi who died in 1925. It is alleged 
that she is entitled to the property left 
by Bhagwandin, deceased. The appli¬ 
cation was opposed by Mt. Gonra, who* 
alleges that sho is the mother of Bhag¬ 
wandin deceased and that Bhagwandin* 
was never married to any woman. 

Tho learned District Judge dismissed 
tho application on tho ground that it was 
an essential preliminary to taking any 
proceedings under tho Guardians and 
Wards Act that tho minor should be 
shown to bo possessed of property and 
that it was necessary that the applicant 
should at first, as next friend of the 
minor establish the right of tho minor to 
tho property in dispute. 

We aro not prepared to agree with the 
learned District Judge on that point 
under the circumstances of tho case. It 
was not necessary for the learned Judge 
to find in this case whether the minor 
was really possessed of tho property in 
dispute. When her father is appointed 
guardian of tho property, which is said to- 
be the minor’s property, he will take tho* 
noeessary steps to recover it (if necessary). 
Section 13 of the Guardians and Wards; 
Act provides that : 
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on the day fixed for the hearing of the appli¬ 
cation, or as soon afterwards as may be, the 
•Court shall, hear such evidence as may be ad¬ 
duced in support of or iu opposition to the ap- 
ication. 

So far as we see, the procedure adopted 
•by the learned District Judge in this case 
was not according to law and vitiated 
the whole inquiry necessary for the pur¬ 
pose of disposing of the application 
under consideration. The learned Dis¬ 
trict Judge has referred to the case of 
JBalmakund v. Janki (1). It was held in 
that case that : 

where a person claims the custody of a female 
minor on the ground that she is his wife and 
•such minor denies that she is so. Act IX of 1801 
doas not apply. Such person should establish 
his claim by a suit in the civil Court. 

This was the ruling under the old Act. 
We do not agree with the learned Dis¬ 
trict Judge- that the principle of that 
decision applied to the present case. 

We, therefore, allow the appeal ; and 
setting aside the order of the lower Court, 
remand the case to the lower Court with 
•direction to restore it to its original 
number in the register and proceed to 
-determine it according to law. The 
^parties will hear their own costs in this 
Court. 

Appeal allowed. 

(T) [1881] 3 All. -1 

A. I. R. 1927 Oudh 69 

Wazir Hasan and Raza, JJ. 

Sheo Ham — Appellant. 

v. 

Tula and another —Respondents. 

Execution Second Appeal No. 20 of 
1925, Decided on 2nd -February 1926, 
from the order of the Dist. J Rae Bareli, 
D/- 4th December 1924. 

Pre-emption—Decretal amount without deduct- 
? nrj costs must be deposited in Court under 
jS's. 18 and 14 of Oudh T.arcs Act. 

The procedure controlling the deposit of pur¬ 
chase money in a suit for pre-emption is stated 
in Ss. 14 and 15 of the Oudh Laws Act, 187(i, 
and not in the rules of the Code of Civil 
Procedure. The expression “ purchase money ” 
moans the whole of the purchase monov as 
specified in the decree : .1. I. R. 1904 Oudh' 101. 
Foil. . [p GO C 2] 

K. P. Misra — for Appellant. 

Niamatullah — for Respondents. 
Judgment. —-In a suit for pre-emption 
founded on a sale of throe under-pro¬ 
priotary plots of land situate in village 
Raghopur in the district of Rae Bareli 
the appellant obtained a decree on pay- 
enent into Court within two months of 
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the sum of Rs. 1,500 to the vendee. By 
the same decree he was awarded costs to 
the extent of Rs. 133. Within the time 
prescribed by the decree the appellant 
deposited in Court the sum of Rs. 1,867 
only. As to the rest, that is Rs. 133, 
he stated in his application that he had 
deducted it in satisfaction of the costs 
awarded to him under the decree. 

On the appellant’s taking proceedings 
for being put in possession in virtue of 
the pre-emption decree objection was 
raised by the defendant vendee that the 
appellant had failed to comply with the 
terms of the decree inasmuch as he had 
not deposited the entire amount of 
Rs. 1,500 within the period prescribed 
by the decree. This objection has pre¬ 
vailed in both the lower Courts and the 
decision of those Courts is impugned in 
second appeal before us. 

We are of opinion that the decision of 
the Courts below is right. The learned 
counsel for the appellant cited several 
rulings of the High Court at Allahabad 
and also a ruling of the High Court at 
Lahore in support of the argument that 
he was entitled to deduct the amount of 
costs which were awarded to him under 
the pre-emption decree and that con¬ 
sequently the deposit which the appellant 
had made was a sufficient compliance 
with the terms of the decree. We think 
that no useful purpose will he served by 
referring to the decisions of those Courts, 
for the simple reason that in those Courts 
the procedure controlling the deposit of 
purchase money in a suit for pre-emp¬ 
tion is different from the procedure 
which the Courts in Oudh aro bound to 
follow. The rule of procedure applH 
cable to Oudh in matters under considera¬ 
tion is stated in Ss. 14 and 15 of the 
Oudh Laws Act, 1S76, and not in the 
rules of tho Code of Civil Procedure. 
According to S. 14 of tho Act, if the 
Court finds for the plaintiff, the decree 
shall specify a day on or before which 
the purchase money shall ho paid and 
according to S. 15, if such purchase money 
is not paid into Court before it rises on 
that day, the decree shall become void 
and the plaintiff shall, so far only as 
relates to tho sale, lose his right of pre¬ 
emption over tho property to which tho 
decree relates. Obviously the expression 
“ purchase money ” means tho whole of 
the purchase monoy as specified in the 
decree. On the plaintiff not having paid 
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such purchase money into Court the 
decree which he had obtained has be¬ 
come void by the effect of the statute. 
This is the view which was taken by a 
single Judge of the late Court of the 
Judicial Commissioner of Oudh in the 
case of Nilkanth v. Mahabir Singh 
(l), and there has been no decision so far 
contrary to that view. 

We, therefore, dismiss the appeal with 
costs. 

Appeal dismissed. 

(1) A. 1. R. l‘J24 Oudh 104. 
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Stuart, C. J. 

Daulat and others —Accused—Appel¬ 
lants. 

v. 

Kinrj-Empcro )—Opposite Party. 

Criminal Appeal Ko. 290 of 1926, De¬ 
cided on 5th August 1926, from the order 
of the Addl. S. J., Bahraich, D/- 12th 
July 1926. 

{a) Penal Code, Ss. 39D and 117— Mahomedan 
rioters—Rioting and dacoity—Common object 
proved—-Iny person taking part in disturbance 
is guilty of riot as well as dacoity. 

Where it is established that the common object 
of the Mahometan rioters was both to hurt any 
members of the Hindu community whom they 
might hip|KMi to find and to rob the shops and 
houses of the Hindus, auy person who is proved 
to have taken a part in the disturbance must be 
found guilty not only of the offence of riot but 
also of the offence of dacoity [P 71 C '2] 

( 6 ) Criminal trial — Sentence — Religious feel- 
ings of accused injured—Comparative leniency ill 
sentencing should be shown but they should be 
p u n ishc<l a deg u afely. 

Where the accused were smarting with indig¬ 
nation against the outrages upon their sacred 
places and suffering from a gross outrage on 
their religious feeling c-very allowance should be 
made for their feelings. A comparative 
leniency in sentencing should be shown but at tho 
same time they must be punished adequately. 

[P 71 C ij 

Hyder TIuseiti —for Appellants. 

G.Jl. Thomas —for tho Crown. 

Judgment.— On the 29fch September 
1925 a serious disturbance occurred in 
the town of Jarwal in the Bahraich dis¬ 
trict, in tho course of which many persons 
were alleged to have been seriously in¬ 
jured. Amongst them ono man, Pam 
Bhajan succumbed to his injuries. It is 
further alleged that in the course of this 
disturbance property was taken from 


several persons. Forty-five men were* 
committed to Sessions on charges of riot¬ 
ing, dacoity and grievous hurt. An Addi¬ 
tional Sessions and Subordinate Judge was- 
appointed to hear and decide the case. 
He commenced the hearing on the 6th 
April 1926 and delivered judgment on the> 
12th July 1926. He convicted 22 
persons of those committed to sessions, 
and acquitted 23. Out of the 22 persons 
convicted 17 have appealed, the remain¬ 
ing 5 persons convicted have nob- 
appealed. At the outset I put on record 
my appreciation of the care and intelli¬ 
gence shown by the learned Sessions 
Judge in the trial of the case and in the* 
judgment which he delivered. He has- 
given such a clear account of the origin 
of the disturbance and the various stages- 
therein that it is not necessary for me to 
state more than the substance of the case. 
Put shortly, the disturbance originated 
through the ill-feelings between the 
Hindus and the Mahomedans of Jarwal► 
On the 25th September 1925 it was 
discovered that certain persons had. 
desecrated holy places of the Mahomedans. 
in an outrageous manner. The carcass- 
of a pig had been thrown inside a small 
mosque near the schbol building in a. 
suburb of Jarwal called Katra and the 
severed head of a pig had been thrown 
into a mosque in Jarwal. The indigna¬ 
tion amongst the members of tho Malio- 
medan community in tho town was, as 
was natural, considerable. Reports were 
made to the police and to the higher 
authorities. Tho authorities took imme¬ 
diate steps to enquire into the matter. On. 
tlie 26th September 1925 a Mahomedan. 
Deputy Magistrate and a Mahomedai* 
Circle Inspector of Police arrived at- 
Jarwal and took precautions to prevent- 
disturbances. On the 2Sth September 
1925 tho District Magistrate of the 
Bahraich District, a Mahomedan gentle¬ 
man, arrived at Jarwal and did his best- 
to assuage tho feelings of tho Mahom¬ 
edans but unfortunately as soon as he 
left a riot broke out. In the hearing of 
the case it was alleged for the prosecu¬ 
tion that the Mahomedans of Jarwal 1 
were tho aggressors in this riot. For the 
defence it was alleged that the Hindus- 
were tho aggressors. The learned Ses¬ 
sions Judge lias found, after a careful 
examination of the evidence, that tho- 
Mahomedans were the aggressors*. 
Undoubtedly they had considerable* 
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provocation in the desecrtion of their 
holy places, but the fact remains that 
members of the Mahomedan community 
in large numbers made a deliberate 
attack upon the Hindus in Jarwal and in 
certain instances committed dacoity. 

I agree with the view taken by the 
learned Sessions Judge that it is estab¬ 
lished that the common object of the rioters 
was both to hurt any members of the 
Hindu community whom they might 
happen to find and to rob the shops and 
houses of the Hindus, and that in these 
circumstances any person who is proved 
to have taken a part in the disturbance 
must be found guilty not only of the 
offence of rioting but of the offence of 
dacoity. The main consideration in this 
appeal is whether the learned Sessions 
Judge has in each individual case decided 
correctly upon the facts, that each 
appellant has been proved to have taken 
part in the riot. It is a matter of very 
great difficulty in cases of this class to 
sift the evidence, and to ascertain what 
evidence is true and what evidence is 
false. The learned Sessions Judge has, 
however, overcome these difficulties in the 
admirable judgment which ho has re¬ 
corded. I have had the advantage of 
being taken through the record by tho 
learned counsel for the appellants who 
has devoted a groat deal of care to tho 
preparation -of his brief, and who has 
discussed evidence intelligently and well. 
He has not, however, been able to shake 
the conclusions of the learned Sessions 
Judge in the case of any person who has 
boon convicted. 

Tho task of an appellate Court 
in a case like this is very greatly 
lightened when tho sifting of tho 
truth from the falsehood lias been dono 
with the care and intelligence which has 
distinguished the work in the present 
case. Tho learned counsel for tho ap¬ 
pellants has been forestalled in his task 
by tho Sessions Judge himself, who has 
examined very carefully and very closely 
every piece of evidence against every 
individul accused parson ; and, whore he 
has found it very unconvincing or whoro 
there was any room for a reasonable 
doubt as to the complicity of tho person 
accused, he has taken tho proper course 
of acquitting that person. But in thg. 
end lie found 22 persons guilty out of 
45, 17 of whom have appealed, It is 
unnecessary for me to go into the details 
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of each individual conviction because I 
have only to say that I am in complete 
agreement with what the learned Ses¬ 
sions Judge has said in each particular 
case and I find that all the appellants 
have been rightly found guilty 

I now come to the Question of sentence 
The awarding of sentences in a case such 
as this is also no easy task. It must be 
remembered very clearly that the men 
who have been convicted were smarting 
with indignation against the outrages 
upon their sacred places, and every al¬ 
lowance should be made for their feelings. 
If they had committed a riot such as this 
without provocation they would have 
deserved very severe sentences. But it 
is a good argument for a comparative 
leniency in sentencing that they were 
suffering from what I have no hesitation 
in describing as a gross outrage ou their 
religious feelings. At the same time they 
must be punished adequately. There is 
absolutely nothing to show that any of 
the unfortunate persons, who were injured 
in this riot and whose property was 
robbed, had any share or part in the 
placing of the dead pigs in the holy 
places. 

There is every reason to suppose that 
tliey>were made to suffer for tho sins of 
others, and this fact must bo taken into 
consideration. Tho learned Sessions 
Judge appears to mo to have awarded 
tho sentences with the same intelligence 
that he has shown in sifting tho evidence. 
To the persons who took a more serious 
part in the affair ho has given total sen¬ 
tences of two years’ rigorous imprisonment 
and to those whose participation was of 
loss degroo he has given lighter sentences 
ranging from six months to one month ; 
and only amounting to nominal sentences 
in the case of the five persons who have 
not appealed. I see no reason to inter¬ 
fere with those sentences which appear to 
mo to fulfil all tho conditions which 
should he fulfilled in a case of this- 
nature. They are sufficiently severe to 
show the inhabitants of Jarwal and of 
other places that conduct such as is 
shown by the Mahomcdans of Jarwal 
will not ho tolerated and will he met 
with sufficient punishment. But there 
lias been a considerable reduction of 
sentence to mark that tho Mohamedans 
had received severe provocation. I dis¬ 
miss these appeals. 

Ajypeals dismissed „ 
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Gokaran Natit Misra and Raza, JJ. 

Kamta Siroman Prasad Singh —Defen 
dan t—A ppe 11 a n t. 



Mata Badal Dichhit —Plaintiff—Res¬ 
pondent. 


Second Appeal No. 457 of 1924, Deci' 
ded on 19th April 1926, from the Decree 
of the Addl. Sub“J., Fyzabad, D/- Gtli 
August 1924. 

Oudh Rent Act (19 of 1SGS), S. 125 —Sale held 
wider S. 125 read with S. 133 of Oudh Land Re¬ 
venue Ac* destroys the rights of judgment-debtors 
and of those who hold by virtue of grant of con¬ 
tract, but the rights of jjersons not connected with 
Judgment-debtors arc not destroyed—Oudh Land 
Revenue Act (17 of 187G). S. 133.' 

It would obviously be opposed to all principles 
of justice and equity to hold that rights of per¬ 
sons not in any way connected with the judg¬ 
ment-debtors would be affected by sale held in 
execution of decreo against those judgment- 
debtors. 


7 he effect of a sale held under S. 125 of the 
Oudh Re it Act read with S. 133 of the Oudh 
Land Revenue Act would be only to destroy the 
rights of the under-proprietor against whom a 
•decree has been passed and of those who held by 
virtue of a grant or contract previously made by 
those under-proprietors, but not the rights of 
other persons not in auy way connected with 
the judgment-debtors. [R- 73, C. 2j 


N i amatullah —for Appellant. 

A. P. Sen— for Respondent. 

Judgment. —This is a defendant’s ap¬ 
peal in a suit for possession brought by 
the plaintiff-respondent for possession of 
9 bighas 4 biswas 10 hiswansis land situ¬ 
ate in village Koro Raghopur, district 
Fyzabad. The defendant-appellant is the 
superior proprietor of the village and the 
plaintiff-respondent is the representative 
of one Shoo Sahai, who had obtained a 
decree for the lands in dispute from the 
Settlement Court. The decree was ob¬ 
tained against Kulwant Singh and Subh- 
dhan Singh, the pukhtadars (sub-settle- 
ment-holders) of the village and against 
Thakurain Raghunalh Knar, the superior 
proprietor, the prsdccessoi-in-title of the 
present appellant. Kulwant Singh and 
Subhdhan Singh made a default in pay¬ 
ment of the rent and a decree of arrears 
of rent was obtained against them and 
their pukhtadari rights were put up for 
sale and purchased by the superior pro¬ 
prietor in the year 1880. It is alleged 
that no reservation of any rights whatso¬ 
ever was made in favour of the pre¬ 
decessor-in-title of the respondent. The 


lands in dispute, however, continued to 
remain in possession of the respondent 
and his predecessors. In 1919 the su¬ 
perior proprietor successfully took pro¬ 
ceedings in ejectment in the Rent Court 
against Ram Dayal, successor of Sheo 
Sahai, and predecessor-in-title of the res¬ 
pondent. In 1920 the said Ram Dayal 
brought a suit for recovery of possession 
in the Rent Court on the ground that 
he had been illegally ejected, but his suit 
was dismissed. 

In 1923 the present suit was brought 
by Ram Dayal in the civil Court for re¬ 
covery of possession of the said land on 
the ground that he was under-proprietor 
of those lands and had been wrongly 
ejected from the Rent Court. The suit 
for possession was brought in the Court 
of the Munsif, Haveli, Fyzabad, who dis¬ 
missed the plaintiff's suit by decree dated 
the 26th November 1923. The learned 
Munsif held that the effect of the sale in 
the year 1880 was that all rights in the 
village, subordinate to the under-pro- 
prietors, were wiped off by virtue of 
S. 125 of the Oudh Rent Act (Act 19 of 
1868) and that the plaintiff had therefore 
no right left in the lands in dispute such 
as would entitle him to recover posses¬ 
sion of those lands. The plaintiff car¬ 
ried the matter further in appeal and the 
learned Subordinate Judge of Fyzabad, 
by his decree dated the 6th August 1924, 
accepted the appeal and decreed the 
plaintiff ’s suit. He differed in his con¬ 
clusion from that arrived at by tho 
learned Munsif, and held that tho sale 
held in the year 18S0 could not in any 
way affect the under-jiroprietary rights 
of the plaintiff. 

The defendant taluqdar has now come 
ujj to this Court in second appeal and 
the contention raised before us on his be¬ 
half is to tho effect that the sale held in 
the year 1880 not only destroyed tho 
title of the undor-proprietors against 
whom the decree had been passed but 
also tho rights of all persons subordinate 
thereto, no rights having been specially 
reserved by the Deputy Commissioner. 
It was contended that as no rights had 
been so reserved in favour of the respon¬ 
dent, ho was not entitled to any decree- 
Reliance was placed on S. 125 of the Oudh 
Rent Act (Act 19 of 186S), Ss. 243 and 244 
*6f tho Code of Civil Procedure (Act 8 of 
1859) and Ss. 132, 133 and 150 of the 
Oudh Land Revenue Act (Act 17 of 1876). 
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There is no doubt that the sale held 
in the year 1S80 was held in execution 
of a decree for arrears of rent under the 
provisions of S. 125 of the Oudh Rent 
Act (Act 19 of 18GS). That section pro¬ 
vided that if it appeared to the Court 
that the satisfaction of a decree could be 
made in the manner provided in Ss. 243 
and 244 of the Code of Civil Procedure, 
it might appoint the Deputy Commis¬ 
sioner as manager of the property in res¬ 
pect of which the arrears were due and 
the Deputy Commissioner when so ap¬ 
pointed might exercise, for the satisfac¬ 
tion of the decree against the judgment- 
debtor, all the powers which, under any 
law in force in Oudh, he might have 
* exercised for the recovery of an arrear of 
revenue due by such judgment-debtor to 
the Government. Referring to S. 243 of 
the old Code of Civil Procedure (Act 8 of 
1859) we find that it authorized a Court 
to appoint a manager of the property in¬ 
tended to be sold with power to collect 
rents or other receipts and profits of the 
land or other immovable property direc¬ 
ted to be sold and apply such rents, pro¬ 
fits or receipts towards the payment of 
the amount of the decree and costs. It 
appears to us established from the record 
that the Deputy Commissioner was ap¬ 
pointed manager in respect of the under¬ 
proprietary tenure held by Kulwant 
Singh and Subdhan Singh under the pro¬ 
visions mentioned above and that he put 
up the under-proprietary tenure to sale. 
The effect of the sale held by the Deputy 
Commissioner would, therefore, when 
.read with the provisions contained in 
S. 133 of the Oudh Land Revenue Act 
{Act 17 of 187G), he that all grants and 
contracts previously made would become 
void against the purchaser at the auction 
sale. The learned advocate for the ap¬ 
pellant contended that the effect of the 
sale was to destroy the rights of the res¬ 
pondent as well. 

We regret we cannot accept this con¬ 
tention. The decree obtained by Shoo 
Sahai, the predecessor-in-titlo of the res¬ 
pondent, was obtained against the su¬ 
perior proprietor of the village and it 
clearly states that the decree-holder was 
to pay a certain sum to the t'aluqdar on 
account of Government revenue and ta¬ 
in qdari duos and a sum of Rs. 5 to tho 
under-proprietors on account of village 
expenses. Tho operative portion of tho 
decree clearly stated that sub-proprietary 
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rights .had been decreed to Shco Sahai 
on payment of a particular sum. It is, 
therefore, clear that tho respondent and 
his predecessor-in-title were not in any¬ 
way responsible for the payment ef tho 
rent due from Kulwant Singh and Subh- 
dhan Singh. Their under-proprietary 
tenure was quite distinct from the under¬ 
proprietary rights for which the pre- 
decessor-in-fcitle of the respondent obtained 
a decree from tlje Settlement Court 
against the superior proprietor. The'’ 
liability for the rent due from Kulwant 
Singh and Subhdhan Singh was not in 
any way shared by the predecessor-in¬ 
title of the respondent. We are unable 
to accept tho large proposition stated by 
the learnod advocate for the appellant 
that the effect of a sale held under S. 125 
of the Oudh Rent Act (Act XIX of 18G8) 
read with S. 133 of the Oudh Land Rev¬ 
enue Act (Act 17 of 187G) would 
be not only to destroy the rights of the 
under-proprietor against whom tho decree 
had been passed and of those who held 
by virtue of a grant or contract previ¬ 
ously made by these under-proprietors, 
biit also rights of other persons not in 
any way connected with the judgment- 
debtors. 

The intention of the Legislature as con¬ 
tained in S. 133 of the Oudh Land Rev¬ 
enue Act appears to us to be to sell tho 
property free from all incumbrances, 
grants and contracts made by tho judg¬ 
ment-debtors whether prior to tho decree 
or subsequently. It does not appear to 
us to have been tho intention of tho 
Legislature to lay down to the contrary. 
It would obviously ho opposed to all’ 
principles of justice and equity to hold 
that rights of persons not in any way 
connected with the judgment-debtors 
would be affected by sale hold in execu¬ 
tion of decree against those judgment- 
debtors. It has not been proved from 
any evidence on the record that the 
decree which had been obtained by tho 
superior proprietor against Kulwant 
Singh and Subdhan Singh was also passed 
against Shoo Sahai or his successor Ram 
Dayal. No evidence has been pointed 
out to ns even to show that tho predeces¬ 
sor-in-titlo of the respondent was party 
either to the suit in which the decree 
was passed or in the execution proceed¬ 
ings. We are, therefore, of opinion that 
the sale held in 1880 did not and could 
not aff ect the rights of tho respondent. 
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He is therefore clearly entitled to get a 
decree for possession of the lands in suit 
on the ground that it is his under-pro¬ 
prietary holding and that the ejectment 
proceedings held in the revenue Courts 
are inoperative and cannot affect the 
said rights. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

peal dismissed. 
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Stuart, C. J., and Wazir Hasan, J. 

Sheo Bahadur Singh — Defendant— 
Appellant. 

v. 

Bishunath Saran Singh —Plaintiff— 
Respondent. 

First Appeal No. 60 of 1925, Decided 
on loth December 1926, from the decree 
of the Sub-J., Rae Bareli, D/- 31st August 
1925. 

(a) Landlord and tenant — Under-proprietor. 

Wazir Hasan, J .—The claim for the status of 

an under-proprietor amounts to no more or less 
than a claim to hold tire village in the right of 
a heritable and transferable t.-nure with a liabi¬ 
lity to pay rent to the taluadar of the village. 

[P 75, C 1] 

(b) Grant—Grant proved to be for generation 
after generation—Nothing contrary—Grant con¬ 
fers absolute estate. 

Wazir Hasan , J. — Ordinarily a transfer of land 
without restrictions carries with it every inci¬ 
dent of ownership and passes to the transferee all 
interests which the transferrer is then able to 
pass in the property and in the legal incidents 
thereof. Therefore, where a grant is proved to be 
for “generation after generation” it must be con¬ 
strued, in the absence of anything to the con¬ 
trary, to be a grant of an absolute estate : I I 
J. .1. 7, lief. to. [F 78, C 1] 

Stuart, C. J. — Where a man is proved to have 
hereditary rights, and there is nothing to show 
that they are non-transf«rable, they must ba 
presumed to he transferable. 

(c) Oudh Sub-Settlement Act (1G of 1865), 
S. 2— Claims described in S. 2 can be entertained 
by civil Courts. 

Claims of the nature described in S. 2, which 
obviously include claims to under-proprietary 
titles can be entertained and decider) by the civil 
Courts of the Province of Oudh, the Courts of 
the First Regular Settlement having ceased to 
exist long ago : 24 O.C. 342, Diss. from. ; 22 O. C. 
201, Exjd. [P 79, C 1) 

(d) Evidence Act, S. 35— RemarJes by Settle¬ 
ment Officer about a village while inspecting it 
are admissible. 

Stuart, C. J .— Where a Settlement Officer 
inspected a village and recorded in respect of it 


certain remarks, they are admissible in evidence 
under S. 35, beiDg entries in a public record - 
made by a public servant in discharge of hiy 
official duty. [p 79 , c 2] 

(e) Oudh Estates Act (1 of 1861), Schedules — 
Confiscation by Lord Canning's Proclamation — 
Restoration of full proprietary rights—Rights of 
under-proprietors are also restored. 

The effect of Lord Canning’s Proclamation is. 
that the whole of the rights in the soil of Oudh, 
with the exception of the estates specially 
exempted, passed from the former owners and 
became the property of the Crown. The confisca¬ 
tion could not and did not mean that the rights 
in the soil became vested in the Crown, and the 
Crown becoming absolute owner, all subordinate 
rights likewise ceased to exist, and the restora¬ 
tion by the Crown of full proprietary rights iu 
an estate confiscated by Lord Canning’s Pro¬ 
clamation involved automatically the restoration 
of the rights of subordinate proprietor which. 
had been originally held by them against the 
former proprietor: 14 M. I. A. 112 ; 11 Cal. 318 p 
12 Cal. 1 (jP. C.) ; and 23 Cal. 483 ; Bel- on. 

[P 81, C 1,21 

Niauiat Ullah and K. P. Misra —for 
Appellant. 

Bisheshwar Nath Srivastava and: 
Radha Krishna —for Respondent. 

Wazir Hasan, J. —This is the defen¬ 
dant's appeal from the decree of the Sub¬ 
ordinate Judge of Rao Bareli dated the 
31st August 1925. • In the suit out of 
which this appeal arises, the plaintiff- 
respondent, Raja Bahadur Raja Bishu¬ 
nath Saran Singh, claims the relief of 
declaration that “the defendant has no- 
proprietary or underproprietary right in 
village Sijni, pargana Mohanganj” in the 
district of Rae Bareli. 

The village in question admittedly 1 
lies within the taluqa of Tiloi in the 
district of Rao Bareli, and the plaintiff' is 
admittedly the owner of the taluqa. In 
the right of a fcaluqdar ho is also ad¬ 
mittedly the superior-proprietor of the 
viliage Sijni. Actual possession of tho= 
village is held by the defendant. In the 
year 1923 the plaintiff issued a notice of 
ojoctmant under the provisions of the 
Oudh Rent Act, 1886, against the defen¬ 
dant in respect of that village. The 
ground of the notice was that the defen¬ 
dant held it in the character of an “ordi¬ 
nary thekadar” and was consequently 
liable to ejectment by process of a notice- 
under the provisions of the said Act- 
The defendant contested the notice of 
ejectment by means of a suit which 
remedy is provided by Cl. 8 of S. 108 
of the Oudh Rent Act. The ground of' 
contest was that the defendant hold 
under-propriotary rights in the village* 
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which was granted to his ancestors four 
generations back by the ancestors of the 
plaintiff in recognition of military ser¬ 
vices rendered by the former to the 
latter. It was further pleaded that the 
ejectment by notice was barred by the 
rule of res judicata. The plea of res 
judicata was upheld by the Court of 
revenue. The suit contesting the notice 
of ejectment was decreed and the notice 
was cancelled. The judgment of the 
Court was delivered by the Assistant 
Collector on the 22nd of March 1923 and 
this is the date on which it is alleged 
that the cause of action for the present 
suit arose. 

The main plea in defence is that the 
defendant is the under-proprietor of the 
village Sijni. It may be mentioned at 
the outset that the claim for the status 
of an under-proprietor amounts to no 
more or less than a claim to hold the 
village in the right of a heritable and 
transferable tenure with a liability to 
pay rent to the taluqdar of the village. 
For the purposes of the decision of the 
case it is not necessary to consider any 
technical import of the word “under¬ 
proprietor” in relation to the superior 
proprietor. By accepting the liability to 
jiay rent the defendant accepts the status 
of a subordinate holder in relation to the 
plaintiff. The only question therefore 
for decision in the appeal is whether the 
defendant has established his heritable 
and transferable interest in the lands of 
village Sijni. 

In para. 2 of the plaint the plaintiff 
stated the right in which the defendant 
held the village in question. The 
paragraph says : 

that tho defendant has be 2 n working as a 
thelcadar on behalf of the estate for the purpose 
of realizing rent, etc., on payment of rent. 

In answer to tho plaintiff's allegation 
the positive case of the defendant as 
disclosed by para. 17 - et soq. of his 
written statement is that defendant's 
ancestor, Bhawan Singh, was killed in a 
battle fighting on the side of Raja Shan¬ 
kar Singh, the ancestor of the plaintiff, 
and that subsequently Bhawan Singh’s 
daughter was married to a son of Raja 
Shankar Singh. Actuated by those 
motives Raja Shankar Singh made a 
grant of the village in question in favour 
of Sarabjit Singh, minor son of Bhawan 
Singh, and that tho grant was by a deed 
and was for generation after generation. 


In the course of the proceedings in the- 
trial Court the plaintiff's pleader stated 
on the 30th of August 1923 that he could 
not fix the precise period of the theka 
alleged in the plaint but that the : 

theka was given by some of tho plaintiff’s- 
ancestors to the defendant’s ancestor between the 
First Regular -Settlement and the last Settle¬ 
ment. > 

The finding of the learned Subordinate 
Judge on this part of the case is that : 

it appears that there was some sort of theka 
or a lease not of the date between the Regular 
and recent Settlement as alleged by the plaintiff, 
but of an older date, very probably of the time 
of Raja Shaukar Singh prior to the Regular- 
Settlement. 

On the evidence in the case there is- 
little doubt that the village of Sijni has- 
been held uninterruptedly by the defen¬ 
dant and his ancestors for over a period 
of a" century. The second Settlement of 
Rae Bareli was made in the year 1892- 
The village Sijni along with other villages 
of the district came under the Settlement 
operations. The Settlement Officer was 
Mr. D. C. Baiilie (afterwards Sir Duncan 
Baillie). In the discharge of his official 
duties as such Mr. Baillie prepared the= 
“Assessment statement” of the village in 
question Ex. A20. In the space re¬ 
served for remarks Mr. Baillio says that 
the original lessee was Sarabjit Singh and 
the village “has been held from Raja 
Shankar Singh’s time.” Raja Shankar 
Singh was the great-great-grandfather of 
the plaintiff, and Sarabjit Singh was the 
grandfather of the defendant. It ap- 
piars that in tho year 1893 the estate of 
Tiloi was bald by tho Court of Wards on 
behalf of the taluqdar. Mr. Baillie then 
in the character of tho Deputy Commis¬ 
sioner of the district and Manager of tho 
Court of Wards, wrote to the Commis¬ 
sioner of the Division on tho 10th of 
August 1893 that the village of Sijni was 
held by tho defendant’s family for 80 
years. He expressed tho opinion that 
tho matter should bo brought to the 
notice of the Board of Revenue as bo did 
not beliovo that tho Rawats (defendants) 
would bo ablo to prove any permanent 
right and though it a]) pea red to him that 
they hold on sufferance but that it was 
not necessary that any action should be 
taken (Ex. D. W. 1/1). In the rest of this 
judgment I propose to. mention the defen¬ 
dant and his ancestors by the appellation 
“Rawat” and the plaintiff and his ances¬ 
tors as tho “Raja” or “Rajas.” 
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Ro claim was made by the Rawats for 
the sub-settlement and do claim was 
made by the Baja for the determination 
of enhancement of rent at the First 
Regular Settlement of the district which 
took place in the years 1862-1872. The 
result was that no entry was made at 
any time in the revenue papers either as 
to the status of the Baw'ats or the 
amount of rent which they were liable 
to pay to the Baja in relation to the 
village Sijni. Sarabjit Singh, the first 
holder of the village under the taluqa, 
died in the year 1882. The condition of 
the matters was therefore this that the 
Bawats had held the village uninter¬ 
ruptedly for three generations and the 
Bajas for three generations had accepted 
rent from the Bawats without any inter¬ 
ference with the possession of the village. 
Then for the first time in the year 1898, 
the Baja of Tiloi issued a notice of eject¬ 
ment against the Bawat, the present 
defendant, in respect of the village Sijni 
under the provisions of the Oudh Bent 
Act, 1886. A suit to contest the notice 
was instituted under Cl. 8 of S. 108 of 
the same Act by the Bawat. In those 
proceedings the Bawat claimed to have 
held possession in virtue of a grant of an 
estate of inheritance by Raja Shankar 
Singh. Liability of payment of rent was 
not questioned (Ex. Al). The Baja 
claimed that the Bawat was a mere 
“thekadar.” It was admitted that the 
Bawats held the village since a very long 
time. The allegation as to tl»e grant by 7 
Baja Shankar Singh was denied (Ex. A2). 
Al the trial of the suit to contest the 
notice of ejectment the Bawat produced 
ovidonco as to a written grant by the 
Baja, its contents and its destruction by 
fire. 

On the side of the Bawat the most 
important witness citod and examined 
was Rani Harbans Knar, the mother of 
Baja Surpal Singh, the then taluqdar of 
Tiloi, and widow of Baja Jagpal Singh, 
with whom the Summary Settlement was 
made and whose namo was entered in the 
list of the taluqdars prepared under S. 8 
of Act 1 of 1869. Baja Jagpal Singh was 
the grandson of Baja Shankar Singh. 
The Rani’s statement then recorded is 
produced as evidence in the present case : 
(Ex. A7). The Bani was examined at her 
residence by the Assistant Collector seized 
of the ejectment proceedings. Copies of 
.the depositions of other witnesses exarn- 
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ined in the same proceeding have also 
been yjroduced. Exhibit A10 is the state¬ 
ment of Har Prasad, the patwari of the 
village of Sijni, and exhibit A6 is the 
statement of Bawat Raghuraj Singh, 
uncle of the present defendant, who was 
a minor. Exhibit A12 is the statement 
of Babu Bam Singh, a Deputy Collector 
in the district and the Manager of the 
Tiloi estate on behalf of the Court of 
Wards for five years 1892-1897. Exhi¬ 
bit A9 is the statement of Colonel B. F. 
Angelo, the then Manager of the Tiloi 
estate. It was agreed that the record of 
the evidence given by these persons is 
admissible in this case under the pro¬ 
visions of S. 33 of the Indian Evidence 
Act, 1872. (Then after considering the 
evidence the judgment proceeded.) I am 
of opinion that the Bawat's case that 
there was a written grant is not well 
established. On the evidence as a whole 
I have no doubt in my mind that there 
was a grant by Baja Shankar Singh in 
favour of Sarabjit Siugh in respect of the 
village of Sijni and having regard to the 
fact that it has devolved by right of in¬ 
heritance for three generations on the 
Bawats without any question, that the 
grant conferred an estate of inheritance : 
Baloo Gopal La! Thakoor v. Tcluck Chun - 
der Bai (1/and Bajah Suttosurrun Ghosal 
v. Mohcsh Ch under Mittcr (2). 

The termination of the proceedings in 
ejectment was followed by a suit insti¬ 
tuted by the Deputy Commissioner of 
Bae Bareli as Manager of the Court of 
Wards, Tiloi estate, in the Court of the 
Subordinate Judge of Bae Bareli in the 
year 1900. Ex. A 63 is the plaiDt and 
Ex. A 64 is the written statement of the 
Bawat. The relief for which the suit 
was instituted wa« a declaration similar 
to the one for which the prtsent suit is 
laid. The ground of the claim and the 
ground of the defence were substantially* 
the same as were • urged by the plaintifi 
and the defendant respectively in the 
ejectment proceedings. The suit ended 
in a compromise dated the 14th of 
August 1901 (Ex. 2). The Bawat was 
left in possession and enjoyment oflhe 
village Sijni on an enhanced rent, of 
Bs. 2,019, the amount of rent previously 
paid being Bs. 1.451. The question of 

( 1 ) rises] 10 M. I. A. 183=2 W. R. 1=* 
Suther. 558=2 Sar. 98 (P.C.). 

(•2) f 1809] 12 M. I. A. 203=11 \V. R. 10—2 
B. I,. R. 23 (P. C.). 
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title between the parties was “left op-zn 
and undecided.” On the strength of the 
compromise the Rawat applied for the 
entry of his name in the revenue records. 
The entry was made in the column, of 
remarks as follows : 

“Qabiz Rawat Sheo Bahadur Singh 
hash Sharaet Sulehnama murattiba 14 
'August san 1901.” (Rawat Sheo Baha¬ 
dur Singh in possession according to the 
terms of the sulehnama dated the 14th 
of August 1901..) The last attempt at 
ejectment was made by the Raja in the 
proceedings of the year 1923, to which 
reference has been made at the outset of 
this judgment. 

Certain entries in the wajib-ul-arz of 
the village (Ex. 91), to which reference 
has been made by th 3 learned Subordi¬ 
nate Judge in his judgment, show that 
that the Raja, besides his superior rights 
in the whole of the village, also holds a 
house, a grove, certain trees and wells in 
the village. He also holds some sir 
lands. In the wajib-ul-arz the column 
relating to under proprietary tenure is 
left blank. These entries do not in the 
least, to my mind, rebut the only reason¬ 
able inference deducible from the docu¬ 
mentary evidence and the surrounding 
circumstances that the Rawats held the 
village Sijni under an ancient grant made 
by Raja Shankar Singh, the ancestor of 
the plaintiff, in favour of Sarabjit Singh, 
the ancestor of the defendant, and that 
the nature of the grant was an estate of 
inheritance. 

The fact that no claim was made by 
the Rawats at the First Regular Settle¬ 
ment for a declaration of under-proprie¬ 
tary rights presents no difficulty to my 
mind whatsoever. It will be remembered 
that Bhawan Singh’s daughter was sent 
by marriage into the house of the taluq¬ 
dar of Tiloi. She was the sister of 
Sarabjit Singh, who was the head of the 
Rawat fa nily at the time of the Settle¬ 
ment. Having regard to the scruples and 
the feelings of high-born Hindus on the 
subject it is highly imorobable that 
Sarabjit Singh would go to the Settle¬ 
ment Co ’rt asking publicly for the con¬ 
firmation of a grant by the Raja into 
whose family his sister was married. In 
the circ instanc *s Sarabjit Singh must 
have entertained ample contentment in 
th ' fact that hit po*s *ssion and enjoy- 
tmont of the village w«s left to h ; m with¬ 
out any interfu-encs on the part of the 
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Raja. The fact that no claim was made 
at the Settlement, and consequently there 
was no adjudication in relation to such 
a claim, at once explains the absence of 
entries of the names of Sarabjit Singh 
and his successors in the revenue records 
of the village. 

The names of Rawats are entered 
neither as under-proprietors nor as 
thekadars or tenants in those records. 
The first entry was made in pursuance of 
the sulehnama of the 14th of August 1901 
(Ex. 2). The absence of an entry in the 
revenue records previous to the y.*ar 1901 
explains the fact that proceedings in- 
Court relating to recovery of arrears of 
rent, ejectment of tenants and enhance¬ 
ment were taken in the name of the 
Raja, whose name stood in the revenue 
records as the taluqdar of the village. 
It also explains the fact that in ce tain 
instances p evious to the year 1901 the 
pattas to the tenants were granted in the 
name of the taluqdar. The actual pos¬ 
session and the enjoyment of the profits 
of the village were always held by the 
Rawats. Thus the relationship by mar¬ 
riage and the friendliness which existed 
between the families of the Rawats and 
the Rajas till the year 1899 when pro¬ 
ceedings in ejectment were taken for the 
first tim 3 explain many facts which would 
have borne a different complexion and led 
to different inferences in a case between 
parties not so situated. Since the year 
1901 the Rawats have used their names 
both in the Court proceedings and other¬ 
wise (Exs. 21 and 76) : 

The oral testimony as to the exorcise 
of proprietary rights in the village of 
Sijni prod 'ced both by the plaintiff 
and the defendant in this case does 
not afford any safe basis for a finding 
on a question of title. Tho learned- 
Subordinate Judge thinks that the 
oral evidence of the defendant s wit¬ 
nesses” is far superior to that of 
“ the plaintiff’s witnesses.” I am pre¬ 
pared to accept this opinion of the learned 
Subordinate Judge as to tho value of tho 
oral testimony in tho case. 

Having found on the evidence, and in 
tho circumstances of tho case, that the 
grant in which tho tenure in question 
arose was a grant of an estate of inheri¬ 
tance I must further hold, there being no 
evidence to tho contrary, that tho estate 
conferred was an absol i te estate s ibject to 
tho liability of payment of rent to tho 
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taluqdar. In other words the Eawafcs 
held the village of Sijni with heritable 
and transferable interest. Ordinarily a 
transfer of land without restrictions 
carries with it every incident of owner¬ 
ship and passes to the transferee all 
interests which the transferrer is then 
able to pass in the property and in the 
legal incidents thereof. Therefore, where 
a grant is proved to be for “ generation 
after generation ” it must be construed, 
in the absence of anything to the con¬ 
trary, to be a grant of an absolute estate : 
Thakur Harihar Bickhsh v. Thakur 
Uman Prashad (3). In the present case 
such a grant has been proved. 

The only other point, on which I 
desire to express my opinion, is the Raja’s 
plea that under-proprietary titles exist¬ 
ing in Oudh under any grant or other¬ 
wise, previous to Lord Canning’s Pro¬ 
clamation of the 15th of March 1858, 
were swept away by the confiscation 
effected thereby and could not be deemed 
to have been restored except by a decree 
obtained in the Courts of the First Re¬ 
gular Settlement of the Province of 
Oudh. The Rawats admittedly did not 
obtain such a decree and consequently 
the Courts are now debarred from recog¬ 
nizing them as under-proprietors on the 
basis of such titles. Strangely enough 
the learned Subordinate Judge has given 
o'foct to this plea of the Raja. I am of 
opinion that there is no substance in it. 
There is no doubt that the effect of the 
confiscation was the same on surperior 
proprietary rights as on subordinate 
proprietary rights in the soil of Oudh. 
Both those rights woro confiscated. This 
is clear from the following paragraph of 
the Proclamation : 

Tho Governor-General further proclaims to 
the people of Oudh that, with the above-men¬ 
tioned exceptions, the proprietary right in tho 
soil of the Province is confiscated to the British 
Government, which will dispose of that right in 
such manner as to it may scum fitting. 

In the case of taluqdars, that is su¬ 
perior proprietors, the ro-grant was male 
first by moans of the Summary Settle¬ 
ment following tho Proclamation and 
afterwards by sanad. Lastly, a decree 
obtained by them from the Courts of tho 
First Regular Settlomont was also recog¬ 
nized as a grant of superior proprietary 
rights. The effect of tho Summary 
Settlement was announced by tho 
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the Governor-General by his letter of the 
10th of Octobor 1859, and finally all 
these moles of acquisition of title were 
legalized by the provisions of S. 3 of the 
Oudh Estates Act, 1869. In the case of 
subordinate proprietors their rights, if 
any, were restored to them generally by 
the Governor-General’s letters of the 10th 
and the 19th of October 1859. The 
Courts engaged in making the First 
Regular Settlement of the Province of 
Oudh entertained and decided claims as 
to under-proprietary rights in virtue of 
the restoration effected by the letters of 
October 1859, subject to certain rules and 
regulations relating to limitation, which 
rules and regulations, of course, were 
only relevant to the claims of persons 
not in possession. The letters of October 
1859 were incorporated in the Act of 
1869 in the form of a schedule. 

The effect of the letters of October 
1859 has b9en the subject of pronounce¬ 
ment by their Lordships of the Privy 
Council on more than one occasion. In 
the case of Mt. Thakurain Sookraj 
Koowar v. The Government (4) the Right 
Hon’ble Lord Justice James, in deliver¬ 
ing the judgment of the Judicial Com¬ 
mittee, said as follows: 

It was to announce the abandonment of this 
policy, and to quiet men’s titles and possession, 
that the letter was written. It said, in sub- 
stauco, we acknowledge the talukdar tenure ; 
we acknowledge that the tenure does confer an 
heredit iry lordship descendible in foo simple; 
and wa will not allow existing titles to bo dis¬ 
turbed by old dormant claims. At tho same 
time we preserve, in like manner, all tho rights 
of your subordinate zvmiudara and ryots, whoso 
rights and rights of persons eutitled to sir and 
uaukar you shall respoct as we respect yours. 

In tho case of Imdad Ilusain v. Aziz- 
un-nissa (5) Lord Hobhouse said : 

By tho confiscation of 1.858 all rights were 
swept away, whether Tafazzul’s proprietary 
rights in possession, or the plaintiffs right to 
redeem, or Afz id's sub-proprietary rights. Sub- 
proprietary rights wore restored by the orders of 
October 1S59. The right of redemption was res- 
tired by Act 13 of 18GG, which was passed iu 
March of that year. 

Tbe sanad of the grant of the estate of 
Tiloi to tho taluqdar is also before us. 
According to that sanad the estate was 
conferred on tho taluqdar with tho con¬ 
dition that subordinate rights under him 
shall bo socured as formerly enjoyed. 
The prec ise words of tho sa nad bearing 

(1) [1871] 11 M. I. A. 112=3 Suther. 1=2 Sar, 

705 (P. C.). 
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on the que3bion under consideration are 
as follows : 

It is also a condition of the grant that you 
will, so far as in your power, promote the agricul¬ 
tural prosperity of your estate, and all holding 
•under you shall be secured in the possession of 
all the subordinate rights they formerly enjoyed. 

While the Courts of the First Regular 
Settlement were investigating the claims 
to superior and inferior titles, the Code 
of Civil Procedure, Act 8 of 1859, was 
extended to Oudh with effect from the 
1st of January 1862 by an order of the 
Governor-General in Council dated the 
< 6 bh of August 1861. To remove an 
apparent conflict of jurisdiction between 
the Settlement Courts and the Civil 
Courts thereafter, Act No. 16 of 1865 
was passed. By the provisions of S. 2 
of that Act all suits relating to title or 
euccession to land or to the possession 
of land or to any right in respect of any 
land were enterbainable by the Courts 
of revenue daring the progress of the 
settlement of the land revenue in the 
local area. Courts of revenue were 

defined to include officers employed in 
•making or revising settlement. By S. 7 
similar suits after the expiry of the 

period appointed in S. 2 were to be heard 
and determined in the civil Courts of 
the Province of Oudh. It clearly follows 
to my mind that claims of the nature 
described in S. 2 of Act 16 of 1865, which 
obviously include claims to under-pro¬ 
prietary titles, could be entertained and 
decided now by the civil Courts of the 

Province of Oudh, the Courts of the 

First Regular Settlement having ceased 
to oxisb long ago. This is being done 
every day and no doubt was ever thrown 
on such a jurisdiction of the present civil 
Courts of Oudh previous to n decision of 
a single Judge of the late Court of the 
Judicial Commissioner of Oudh in Moh- 
hammid Rashiduddin Ashraf v. Ram 
Sukh (6). The attention of the learned 
Judicial Commissioner was nob drawn 
to the decisions already referred to nor 
to the provisions of Act 16 of 1865. 

In view of my findings on the two 
questions discussed in the judgment, no 
other question raised in the case arises. 
I would therefore allow the appeal, sot 
aside the decree of the Court below and 
dismiss the plaintiff’s suit with costs in 
.both the Courts. 

Stuart, C. J. — This is 
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danb’s appeal. The facts of the suit 
out of which this appeal arises are 
as follows : The plaintiff-respondent is 
th 9 Raja of Tiloi in the Rae Bareli dis¬ 
trict. The Tiloi taluqa was held before 
1856 by Raja Shankar Singh, who died 
some years before 1856 and was suc¬ 
ceeded by Raja Bunyad Singh. He also 
died before 1856. He was succeeded by 
Raja Jagpal Singh, who died in 1875. 
The Tiloi taluqa, like all other property 
in Oudh, was confiscated -under Lord 
Canning’s Proclamation of 1858. It was 
granted to Raja Jagpal Singh under a 
sanad. Raja Jagpal Singh’s name was 
subserjuentiy recorded in the Lists pre¬ 
pared in accordance with S. 8 of Act 1 of 
1869 as No. 181 in List 1 and as No. 79 in 
List 2. Raja Jagpal Singh was succeeded 
by Raja Surpal Singh, who died in 1900. 
For a considerable period between 1S75 
and 1900 the estate was under the man¬ 
agement of the Court of Wards and was 
subsequently again under the manage¬ 
ment of the Court of Wards. Raja 
Surpal Singh has been succeeded by the 
present plaintiff-respondent. The estate 
was released from the management of the 
Court of Wards on the 18th April 1920. 

The defendant-appellant is a Rawat 
Thakur. The Tiloi family belongs to an¬ 
other tribe of Thakurs. Bhawan Singh 
Rawat was the father of Sarabjit Singh. 
Sarabjit Singh -was the predecessor of 
Gajraj Singh. Sai*abjit Singh was the 
father of Bhagwanb Singh. Bhagwaub 
Singh was adopted by Sarabjit Singh’s 
uncle Din Singh. Bhagwant Singh was 
the father of Gajraj Singh. Gajraj Singh 
succeeded Sarbjit Singh. Gajraj Singh 
. was the father of Sheo Bahadur Singh 
the defendant-appellant. The dispute 
relates to the village of Sijni which is in 
the proprietary possession of the Tiloi 
estate. In 1892 settlement operations 
were proceeding in the Rae Bareli dis¬ 
trict. The Settlement Officer, who was 
afterwards the Deputy Commissioner of 
Rae Bareli, was Mr. D. C. Baillie after¬ 
wards Sir D. C. Baillie. Ho inspected 
the villago of Sijni and recorded in res¬ 
pect of it the following remarks (Ex. A- 
20). These are admissible in evidence 
under S. -35 of Act 1 of 1872 being entries 
in a public record made by a public sor-' 
vant in discharge of his official duty : 

The village belongs to the Tiloi estato hut has 
been held from Rija Shankar Singh's time bv 
one of the Riwats of Panhauna. The terms of 
the lease are very favourable and rights superior 
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to those of an ordinary lessee are claimed but 

have never been decreed . *.Sarabjit Siugb, 

the original lessee, made a bund across the 
Naiya which gives a lot of water. Of the wells 
three belong to the Riwats all made by Sarabjit 
Singh ; two others are nazul. The Rawats have 
had full powers of owners and have given permis¬ 
sion to plant baghs etc., but it is said they refer 
to Tiloi for permission. 

In 1898 the Court of Wards had re¬ 
leased the Tiloi estate and the estate 
had been restored to the management 
of Raja Surpal Singh, who had appointed 
as his manager a certain Col. Angelo. 
Col. Angelo issued a notice of ejectment 
against Sheo Bahadur Singh, who was 
then in possession of Sijni paying a sum 
of Rs. 1,150 a year to the Tiloi estate 
for the rights described by Mr. Baillie in 
Ex. A-20. Exhibit A-20 is of course nob 
evidence as to these rights but it goes 
to show what the Settlement Officer 
believed the rights to be. This notice 
of ejectment was issued from the revenue 
authorities and on the 10th December 
1899, Sheo Bahadur Singh instituted a 
suit in the Rent Court against Raja 
Surpal Singh contesting the notice of 
ejectment. The plaint is filed Ex. A-l. 

In the plaint Sheo Bahadur Singh stated 
that the rental of the village was 
Rs. 1,150. He stated that ho was nob 
liable to ejectment as by virtue of a gift 
made by Raja Shankar Singh his family 
had boon in possession with powers of 
an owner for three generations. The 
words “ in possession with powers of an 
owner” have been mistranslated in Ex. A-l 
as in proprietary possession. The Raja 
filed a written statement (Ex. A-2) in 
which it was admitted that the defendant 
was in the third lino of descent. The 
defendant in his written statement st ited 
that the plaintiff and his ancestors wore 
merely thekadars and denied the existence 
of any deed of gift. After evidence had 
been taken the Assistant Collector de¬ 
creed tho suit and set aside the notico 
of ejectment by a judgment dated tho 
24th April 1899 (Ex. A-3). An appeal 
was filed to tho Commissioner who up¬ 
held tho Assistant Collector’s judgment 
by a judgment dated 29th August 1899 
(Ex. 1). In 1900 Raja Surpal Singh in¬ 
stituted a suit in tho Court of tho Subor¬ 
dinates Judge, Rae Bareli, for a declara¬ 
tion that Sheo Bahadur Singh had no 
rights in Sijni. The plaint is Ex. 63 and 
tlie written statement is Ex. A-61. Raja 
Surpal Singh died after tho institution 
of tho suit and tho management of tho 
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estate passed again to the Court of* 
Wards. The Deputy Commissioner of 
Rae Bareli as manager of the estate com¬ 
promised the suit on the 14th August,. 
1901 (Ex. 2) with Sheo Bahadur Singh. 
The terms of the compromise were as 
follows : 

That the defendant agrees to pay Rs. 2,015>- 
with effect from 1308 Fasli instead of Rs. 1,451 
which he has been paying for the possession and 
enjoyment of the village Sijni in dispute in order- 
to allow the plaintiff the same profits as he 
enjoyed before the recent Settlement and the 
plaintiff consents to these terms. 

That the question of title between the 
parties is left opeu and undecided and tho terms- 
of the compromise will in no way affect the* title 
of any of the parties. 

After that the defendant-appellant 
remained in possession of Sijni without 
further dispute until 1920. On the 18th 
April 1920, tho estate was again released 
from the Court of Wards and the present 
plaintiff-respondent came into possession. 
Ho again served a notice of ejectment- 
upon tho defendant-appellant, who in¬ 
stituted another suit to have it set aside. 
The revenue Court set it aside on the 
22nd March 1923, by a judgment Ex. 3. 
Tho suit out of which this present ap¬ 
peal arises was then filed by the plain- 
tiff-respondent for a declaration that the 
defendant-appellant had no proprietary 
or under*proprietary right in tho village- 
The learned trial Judge decided that 
inasmuch as tho defendant had been 
unablo to show that his title to under¬ 
propriotary rights had been recognized: 
and embodied in a decree of a Settlement 
Court he could not bo permitted to plead 
that ho had such under-propriotary rights* 
and that on tho merits he had been 
unable to satisfy tho Court that he pos¬ 
sessed such rights. Tho defendant-appel¬ 
lant appeals. He argues that he had a. 
right to plead his title to undor-proprie- 
tary rights although that title had not 
been made tho subject of a decree of the 
Settlement Court, that the suit of th& 
plaintiff-respondent was time-barred. and 
that tho defendant-appellant had ac¬ 
quired tho rights of an undor-proprietor, 
if in no other way, by continuous adverse- 
possession. I take those points in order- 
Tho first is whether the defendant-ap' 
pellant can ho permitted to assort under- 
propriotary rights, although he has not 
obtained a decree from the Settlement. 
Courts granting him declaration that he 
has such rights. I have already decided 
this point in First Civil Appeal No. 51 of 
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1925 which is decided to-day and I repeat 
the conclusion at which I arrived in that 
appeal. There has been no direct deci¬ 
sion determining the manner in which 
the position of under-proprietors and 
others holding subordinate tenures in 
land (the full proprietary rights in which 
were owned by taluqdars and others) was 
affected by Lord Canning’s Proclamation 
of confiscation of 1858 and the subsequent 
action taken by the Crown. The words 
used in the Proclamation are these : 

The Governor-General further proclaims to 
the people of Oudh that, with the above-men¬ 
tioned exceptions (that is to >:iy except in res¬ 
pect of the estates of the five specially exempted 
persons', the proprietary right in the soil of the 
province is confiscated to the British Govern¬ 
ment, which will dispose of that right in such 
manner as to it maj* seem fitting. 

The effect of these words has invari¬ 
ably been held to he as follows. The 
whole of the rights in the soil of Oudh, 
with the exception of t he estates specially 
exempted, passed from life former owners 
and became the property ot' the Crown. 
The confiscation did not and could not 
mean that the rights in the soil became 
vested in no one. They became vested 
in the Crown, and the Crown becoming 
absolute owner, all subordinate rights 
likewise ceased to exist. As it was not 
however the intention of the Crown to 
deprive the former holders of 1 heir rights, 
unless they were proved lo have been 
guilty of murder or other crimes, the 
Crown proceeded to make fresh grants to 
taluqdars and others. Where, however, 
the fresh grant was of estates in which 
subordinate rights existed 1 he effect of 
making the fresh grants was to restore 
the rights of subordinate holders as 
against the full proprietors to what they 
had been before the confiscation. This 
is shown by the letters of the 10th and 
19th October 1859, which are annexed as 
schedules to the third section of Act 1 of 
18G9. The reference in this case is parti¬ 
cularly clear as the defendant-appellant 
is the descendant of a sanad-holder and 
is a taluqdar within the moaning of S. 3 
of Act 1 of 18(59. Tie holds his citato 
subject to all the conditions affecting the 
taluqdar contained in the order passed by 
the Governor-General of India on the 
tenth and nineteenth days of October, 
1859, and republished in the First Sche¬ 
dule heteto annexed and subject aiso to 
all the conditions other than those relat¬ 
ing to succession contained in the sanad 
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under which the estate is hold. In the 

sanad occur the words : 

It is also a condition of the grant that you 
will so far as in your power, promote the 
agricultural prosperity of your estate and that 
all holding under you shall be secured in the 
possession of all subordinate rights they formerly 
enjoyed. 

In support of the view which I take 
to the effect that the restoration by the 
Crown of full proprietary rights in an 
estate involved automatically the restora¬ 
tion of the rights of a subordinate pro¬ 
prietor which had been originally held 
by them against the former proprietor, it 
does not appear to me necessary to do 
more than quote some leading decisions 
of their Lordships of the Judicial Com¬ 
mittee upon the subject. 

In 1871 they decided in Mt. Thakurain 
Sukhraj Koowar v. Government (4), wlmfc 
these letters meant : 

It said in substance, we acknowledge the 
taluqdari tenure—we acknowledge that the 
tenure dees confer an hereditary lordship des¬ 
cendible in fee simple. P.nd we will not allow the 
existing titles to be disturbed by old dormant 
claims. At the same time we preserve, in like 
manner, all the rights ol your subordinate 
zxmindars and ryots, whose rights and the rights 
of persons entitled to sir and nankar you shall 
respect as we respect yours. 

In Thakur Rohan Singh v. Thakur 
Surat Singh (7), their Lordships had to 
deal with a caso in which a person al¬ 
leged an under-proprietary title which 
had not been recognized by the settle¬ 
ment or any other Court. Their Lord- 
ships decided against him, hut they did 
not decide that he was debarred from 
pleading such a title, because it had not 
been recognized by the settlement or 
other Courts. They decided against him 
because they found, agreeing with the 
Judicial Commissioner, that he had failed 
to establish his title by evidence. They 
said at page 02 : 

In 1S58 came the confiscation of Oudh ; the 
result of which was the determination of all 
existing interests, and taking them into the 
hands of the Government. But the Government 
of*Iudia did not intend any such in justice as an 
absolute confiscation of those rights. In certain 
instances, where taluqdars or others had been 
guilty of great crimes, absolute confiscation did 
take place ; but otherwise it was intended under 
certain regulations, to settle and restore the 
taluqdars, and to protect, as far as necessary, by 
sub-settlement, or bv some other process, the 
existing rights of the occupiers. It will there¬ 
fore be seen how necessary it is to inquire what 
these rights were at the time of the confiscation ; 
for though in the letter of Lord Canning iu 1859*, 

(7) [1885] 11 Cal. 31s = 12 I. A. 52 =~ 4 Sar. 
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and in the subsequent circulars which were 
issued from time -to time, every 'intention is 
shown to do justice to all the parties and to 
compel the taluqdars to do justice to the occu¬ 
piers, yet there is nothing to show any intention 
to advance beyond what those rights were, at the 
time of the confiscation, and the intention was 
generally to restore and to protect those rights. 
The defendant says : “But I had a right i to a 
sub-settlement of somo ‘kind or other,” Their 
Lordships will not at present go into the distinc¬ 
tion between a sub-proprietary right or a right 
to a sub-settlement, and a right to be protected 
in the occupation which a person already had, 
nor bind the defendant too nicely by those 
terms ; but they will take it that, if he had a 
right, he might have protected - it under the Act 
of settlement of Oudh, or some one of the 
circulars and rules which are adopted aud con¬ 
firmed by that Act. He might have protected 
that right by either getting a sub-settlement 
or a recognition of his existing title or possession. 

They continued that in spite of the 
fact that he had not obtained such 
judicial declaration of title he was in a 
position to establish his title if he could 
prove it, but that, inasmuch as he had no 
written grant and as his oral evidence 
had failed completely to satisfy their 
Lordships that he had such a title, they 
decided that ho had no title. In Jahan 
Kcdar v. A ftsar Babu Begam (8) their 
Lordships decided in 1885 at page 16 : 

Tha first observation ou these proceedings is 
that the Settlement Courts were clearly inquir¬ 
ing into the old titles as they existed prior to 
the coafiscatioo. It is true that the confiscation 
swept away -all prior titles, though it may be 
doubt id, as Mr. Lincoln suggests, whether in 
1803 that effect was ra*liz;d to the minds of the 
Oovermnent officers, as it has become since the 
legal decisions which establish it. At all events, 
when eugaged in the work of pacifying and 
s-ttling the couutry, the Government did not 
make an arbitrary, or wholly new, re-distribution 
of property, or proeeoi upon the notion that 
prior "rights were to go for nothing. In very 
many cases, probtbly in the great bulk of pro¬ 
perties, they inquired who would be entitled if 
no confiscation had taken place, and effected 
sittlenients with those perso is. Certainly that 
was the operation in which the three lower 
Settlement Counts h Ld been engaged with 
regard to Sahrawan when the case came up 
before Sir C. Wingfield as the highest Court of 
appaal. 

This decision mako^ it clear that the 
title* to which effect was given were 
title* existing before the confiscation 
though in this particular case the settlo- 
tn ;nt Cvirts had adjudicated upon those 
titles. In 1895 in Imdad Husain v. Aziz- 
ill-nissa and others (5), their Lordships 
decided at page 16 : 

By the confiscation of 1858 all rights were 
swept away, whothsr Tafazzul’s proprietary 
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rights in possession, or the plaintiff’s right to 
redeem, or Afzal’s sub-proprietary rights. Sub¬ 
proprietary rights were restored by the order of 
October 1859. -_ 

The above authorities appear to me 
sufficient to establish beyond doubt the 
proposition that where proprietary rights 
were restored the right of subordinate 
proprietors which had been held against 
the proprietors before the confiscation 
were also restored. I have now to con¬ 
sider the machinery which was created 
by the Crown to enable subordinate pro¬ 
prietors to obtain recognition of such 
rights. I do not propose to consider the 
effect of administrative circulars issued 
by the Chief Commissioner as a guide to 
the manner in which the Courts should 
conduct their proceedings, or the views 
of individual officers which were not em¬ 
bodied in legal enactments. This much 
is clear. The Settlement Courts were 
created first to decide upon rights as 
between the Crown and proprietors and 
also to decide on rights between 
such proprietors and persons claiming 
subordinate rights against them. Those 
who desired a sub-settlement were given 
the power to obtain a sub-settlement by 
the provisions of Act 26 of 1866. When 
the Settlement Courts ceased to exist the 
duty of determining such questions was 
explicitly transferred to the civil Courts 
under the provisions of Act 16 of 1865. 
I can find no sufficient authority for the 
proposition, that unless a claim to under- 
pro priebary rights had been recognized 
by the Settlement Courts no such claims 
can he considered subsequently by the 
civil Courts. In order to support the 
proposition that no claim for under-pro¬ 
prietary rights, which has nob been 
recognized by a Settlement Court can 
bo entertained by a civil Court it 
would be necessary, in my opinion, to 
show a distinct statutory authority, or a 
judicial pronouncement by their Lord* 
ships of the Judicial Committee ; and 
admittedly there is no such statutory 
authority and no such judicial pro¬ 
nouncement. 

The proposition for which the learned 
counsel argues is supported by him by 
reference to two decisions of the late 
Oudh Judicial Commissioner’s Court : 
one the decision of a Bench in Avadh 
Bihari Singh v. Suraj Tiali (9); and th© 

(9) [1919] 22 O. C. 201=58 I. C. 98=6 O. I* 

J. 394. 
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obher the decision of a single Judge of 
the sama Court in Mohammad Rashid - 
ud-din Ashraf v. Ram Sukh (6). The 
point, however, was not decided in the 
•former case directly, although there are 
remarks in the decision 'which might b9 
taken to support the view that unless a 
title to under-proprietary rights had been 
affirmed by a decree of th9 Settlement 
Court it could nob subsequently be con¬ 
sidered. In the latter case there does 
appear to be some support of the propo¬ 
sition. The learned Judge who decided 
the latter case was under the impression 
that the first case was authority for the 
view that a subsequent grant or recogni¬ 
tion by the Settlement Officer was 
necessary to restore the rights of 
the former owners. I do nob consider 
that the previous decision was authority 
for that view, but in any circumstances 
I do not agree with that view. Claims to 
under-proprietary right, like all other 
claims are, subject to the law of limita¬ 
tion, and if under the law of limitation 
such claims cannot be put forward they 
must be rejected as time-barred. But 
the position is nob that a civil Court 
is debarred from considering such 
claims. The position is that a 
civil Court may consider such claims, 
but will reject them if they are 
prove! to bo time-barred or if they are 
not established. 

No question of limitation can arise in 
this matter. Not only is the decision of 
their Lordships of the Judicial Committee 
in Raja Mohammad Mumtaz Ali Khan 
v. Mohan Singh (10) against a view that a 
suit of this nature is barred by limitation 
but in view of the compromise (Ex. 2) it 
was clearly open to the plaintiff-respon¬ 
dent to raise the question of title at a 
•future date. But it appears to mo that 
no practical question of limitation could 
arise apart from that. If the defendant- 
appellant is able to establish that he has 
a title to under-proprietary rights the 
suit must fail. If he cannot establish 
that title the suit must clearly succeed. 
It is a suit for a declaration. I decide 
against the appellant on this point. 

I come now to the main point of the 
appeal. The case for the defendant-ap¬ 
pellant is that some time during the first 
quarter of the 19th century Raja Shan- 

(L0) A. I. R. 1023 P. C. 118=45 All. 419= 
26 O. C. 231. 
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kar Singh conferred under-proprietary 
rights upon his ancestor Sarabjit Singh 
in the village of Sijni in recognition of 
the services of Sarabjit Singh’s father 
Bhawan Singh who had died fighting for 
Raja Shankar Singh, and that the grant 
had been contained in a deed of gift. He 
continued that ever since that day his 
ancestors had remained in continuous 
possession and enjoyment of Sijni, pacing 
an agreed sum to the Tiloi estate in res¬ 
pect of their under-proprietary rights. If 
he can establish that they obtained such 
rights prior to 1856 and that they have re¬ 
mained in possession of them continuously 
ever since, his appeal will succeed. He 
has nob produced the deed of gift. He 
asserts that it was destroyed many 
years ago. He has to admit that there 
is no entry in Sijni of the existence of 
an under-proprietor and that he is no¬ 
where entered in the revenue papers as 
possessing any rights of any description. 
He has further to admit that his pre¬ 
decessor made no claims at the Regular 
Settlement or in any succeeding Settle¬ 
ments to be recorded as in possession of 
such rights. 

The principles to be followed in deci¬ 
ding this matter appear to mo to be the 
principles which were adopted by their 
Lordships of the Judicial Committee in 
Tliakur Rohan Singh v. Thakur Surat 
Singh (7). While it is open to the 
defendant-appellant to establish by evi¬ 
dence that h3 has under-proprietary 
rights, his task is rendered formidable 
owing to the fact that at the time when 
an ordinary man would have reasonably 
asserted his right (that is to say at the 
time when Settlement Courts were in 
existence) his predecessor-in-interest did 
not assert them. The absence of docu¬ 
mentary evidence further throws him 
back entirely upon oral evidence to 
establish his position. I examined the 
oral evidence which the defondant- 
appellant has produced upon the point. 
Mr. Baillie’s report in Ex. A-20 does nob 
prove anything which can help the 
appellant beyond the fact that it 
establishes that the possession of the 
Rawats in the village was not that of 
an ordinary thekadar, for they were 
exercising rights which would ordinarily 
be exercised by superior proprietors alone, 
and they had made constructions of a 
permanent nature such as the irrigation 
bund, which would not ordinarily bo 
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constructed by thekadars -who were liable 
to be ejected on notice. 'It is not very 
material how far Ex. A-20 can be con¬ 
sidered as evidence to prove these 
matters, as the learned counsel for the 
respondent admits that these Rawafcs did 
assume the position which would not have 
been assumed by ordinary thekadars. 

He has asked us to note, however, that 
from the documentary evidence it is 
clear that suits against tenants in Sijni 
were occasionally filed -in the name of 
the Tiloi estate. The practice was not 
uniform. 6 Sometimes these suits were 
filed in the name of the Rawats. The 
main evidence upon which the appellant 
relies, apart from the evidence of j:)osses- 
sion and enjoyment, is contained in the 
statements of the witnesses in the eject¬ 
ment case of 1898. The Raja at the time 
was Raja Surpal Singh. According to 
the evidence of Bindra Prasad (P. W. 1), 
a former servant of the Tiloi estate, who 
was a witness for the plaintiff-respon¬ 
dent, Raja Surpal Singh, the estate was 
managed by Raja Surpal Singh’s mother, 
Rani Harbans Kunwar, until Surpal 
Singh attained majority. It was then 
managed for some five years by the Court 
of Wards on account of the weak intel¬ 
lect of Raja Surpal Singh. When it was 
restored to Raja Surpal Singh it was 
managed by Col. Angelo who was ap¬ 
pointed for tho purpose by the Raja. 
This is clear from Col. Angelo’s evidence 
in the ejectment case. Sheo Bahadur 
Singh called as a witness on his behalf 
in the suit contesting the notice of eject¬ 
ment Rani Harbans Kunwar, the niothei of 
Surpal Singh, tho lady who had managed 
the estate for many years on bis behalf. 
Her deposition in that case will be found 
in Exs. A-7 and A-8. These are admis¬ 
sible in evidence under tho provisions 
of S. 33 of Act 1 of 1872. 

According to her deposition she knew 
as a matter of family tradition that 
Sijni had been granted hv Raja Shankar 
Singh to Sarabjit Singh, when tho latter 
was a child of about five years old on 
account of tho services rendered by 
Sarabjit Singh’s father, Bhawan Singh, 
to Raja Shankar Singh. Bhawan 
Singh had died fighting for Raja Shankar 
Singh. One of the throe daughters of 
Bhawan Singh married a son of Raja 
Shankar Singh. She said that she had 
hoard this from more than one member 
of tho family, and also from Sarabjit 


Bishunath (Stuart, C. J.) 1927 

Singh, and that Sarabjit Singh had 
shown her a deed of gift by which 
Sijni had been granted to him. She 
continued that in the Tiloi estate not 
all persons who had under-proprietary 
rights had obtained decrees from the 
Settlement Court. She said that some 
obtained decrees and that some did not 
obtain decrees, but that she knew that 
Sarabjit Singh had the rights of an 
under-proprietor; that he had the power 
to distrain and the power to eject ;■ 
although as a matter of courtesy-proceed¬ 
ings were frequently taken against 
tenants in the name of the Tiloi estate. 
Her evidence went very strongly to 
support the case of the defendant-appel¬ 
lant. (Then the judgment dealt with 
evidence and proceeded). I am, however, 
satisfied on tlie evidence of Rani Harbans 
Kunwar alone that Raja Shankar Singh 
did grant the village Sijni to Sarabjit 
Singh at some time during the first 
quarter of the 19th century, and that 
Sarabjit Singh and his descendants have 
held it ever since. It was held first by 
Sarabjit Singh, whose possession and 
enjoyment was never questioned by the- 
Tiloi estate. It was then held by' Gajraj 
Singh whose possession and enjoyment 
was further not questioned by' the Tiloi 
estate. It was not until Col. Angelo 
became manager of the estate in 1898 
that any attempt was made to interfere- 
with the Rawat’s enjoyunent. When a 
subsequent suit was filed to declare that 
the defendant-appellant had no under¬ 
proprielary rights it was compromised 
by' the Court of Wards on behalf of the 
estate on the defondant-appellant agree¬ 
ing to pay an increased sum. 

The action of the plaintiff-respon¬ 
dent in instituting the present suit 
would appear to he in order to enablo 
him to obtain a weapon which ho can 
employ in the rent Courts for tho eject¬ 
ment of the defendant appellant. Ifc 
docs nob follow, however, that a decree 
granting him a declaration that the 
defendant apiiellant has no proprietary 
or under-proprietary rights will enable 
him to eject the defendant through the 
rent Courts, for it will he still open to 
the defendant-appellant to plead in the 
rent Court that even though ho pos¬ 
sessed no under-proprietary rights he 
was still holding as a privileged tenant 
who could not be ejected. It is clearly 
however the desire of the plaintiff-r® 5 "' 
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pondent to obtain a decree in ordar to 
•eject, and in this circumstance I notice 
that' it is difficult to see how he can 
eject the defendant-appellant in view 
•of the terms of the compromise (Ex. 2). 

In respect of the evidence of enjoy¬ 
ment I do not agree with the conclusions 
that the learned trial Judge has formed. 
I find upon the evidence on this point 
that the defendant-appellant has been 
able to establish that the Rawats exer¬ 
cised rights in Sijni as far back as the 
evidence could be obtained, which were 
the rights which ordinarily be possessed 
by an under-proprietor and nob by a 
thekadar. Reading together the evi¬ 
dence of Rani Raghubans Kunwar and 
the evidence as to enjoyment and pos¬ 
session I find thot Sarabjit Singh, and 
after him Gajraj Singh, and after him the 
defendant-appellant, have exorcised, from 
a period before 1856 to the present day, 
rights which would be the rights ordi¬ 
narily exercised by an under-proprietor, 
in spite of the facts that they frequently 
conducted suits, gave out leases and did 
other acts in the name of the Tiloi estate 
and in spite of the fact that their names 
were not entered in the revenue jeapers. 
The fact that no claim was mxde before 
the Settlement Courts appears to me 
easily explained by the circumstances 
that Sarabjit Singh’s sister was married 
to Raja Shankar Singh’s son. The parties 
were closely related, and in those circum¬ 
stances scruples of delicacy might well 
have operated to prevent such claims 
being made. Such scruples have been 
found to exist in the Tiloi estate in 
The Deputy Commissioner, Hoc Bareli 
v. yiahcsh B tkhsh Sinyh (ll) aud in 
Appeal No. 51 of 1925 which has been 
decided to-day. I find that the grant 
was made. It was probably contained 
in a deed, but this is not proved. It was 
however made and the Sijni village has 
been hold for more thau three genera¬ 
tions. The rights of Rawats are clearly 
hereditary and 1 accept the view that 
.where a man is proved to have heredi¬ 
tary rights, and there is nothing to show 
that they are non-transferable, they 
must ho presumed to ho transferable, 
iHero there is nothing to show that thoy 
were not transferable. In fact the cir¬ 
cumstances of the enjoyment show that 
the grant by Raja Shankar Singh was a 
grant of full under- proprietary vights. 

(11) [1003] G O. C. 11-2. ‘ 


I accordingly would allow this appeal 
and dismiss the suit of the plaintiff-res¬ 
pondent with costs in both the Courts. 

■ Appeal alloived t 
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RiAzA, J. 

Ekadashi and others — Accused—Ap¬ 
plicants. 

v. 

Eniperoi —Opposite Party. 

Criminal Rsvision No. 50 of 1923, De¬ 
cided on 25th May 1926, from an order 
of the S. J., Lucknow, *D/- 22nd April 
1926. 

(а) Penal Code , S. 147—14 out of 17 persons 
acquitted on a charge of unlawful assembly for 
not being properly ident i fled—Remaining three 
are still guilty. 

The more fact th it the majority of che men 
charged under S. 147 were acquitted, as 
they were uot satisfactorily identified, does not 
establish that the rest of the accused were not 
members of an unlawful assembly. [P. 86, C. 1] 

(б) Penal Code, S. 147— Omission to state 
common object does not vitiate conviction. 

Omissio i to state the common object in the 
charge under S. 147 does uot vitiate a conviction 
if th ire is svidence on record to show it. 

[P. 86, C. 1] 

E. F. Bahadurji and II. C. Dutt —for 
Applicants. 

Government Advocate —for Opposite 
Party. 

Judgment. —This is an application 
in revision against an order of the learn¬ 
ed Sessions Judge, Lucknow, dated the 
22nd April 1926. 

The dispute in this case relates to 
some trees in a grove called lmambagh 
in village Kabauli. The disturbance 
occurred over the matter of gathering 
fruits of seven mango trees in the said 
grove. Mirza Ahi i Husain had a six 
annas odd share in the village and lindad 
is his zilladar. Ekadashi is a thekadar 
from the other co-sharers of the village. 
It has been found that the zilladar 
went to the grove taking some sipahis 
and labourers with him to gather the 
fruits which were to ho divided rateably 
between the co-sharers. The labourers 
were unarmed and r>o aggressive inten¬ 
tion could he inferrel from what he did 
on that occasion. His arid his men com¬ 
menced the wo k of gathering the fruits 
before Ekadashi and his party arrived at 
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the spot. What he did on that occas- 
sion was resented by Ekadashi and his 
men. Ekadashi went to the place with 
a considerable following and many of 
them were armed with lathis. He went 
there with the purpose of restraining the 
zilladar from giving effect to hi3 rights, 
or of interfering in some way with him 
in his exercise of them. The zilladar in¬ 
sisted on his rights and was thereupon 
•attacked with his party by a number of 
men who had come with Ekadashi. The 
zilladar’s party was badly beaten. The 
blow which Ekadashi received was struck 
in self defence. On these findings the 
. learned Sessions Judge v T as of opinion 
that Ekadashi and his party had com¬ 
mitted the offence of rioting. 

The learned Sessions Judge acquitted 
fourteen men on 'the ground that they 
were not satisfactorily identified. He, 
however, convicted and punished the re¬ 
maining three men, namely, Ekadashi, 
Chet Ram and Hanoman. The present 
application for revision has been filed 
on behalf of these very men. 

In my ojunion there is no force in this 
revision application. On the facts as 
found by the learned Sessions Judge, I 
am of opinion th«t Ekadashi and the 
men of his party were or became 
members of an unlawful assembly and 
committed the oltonco of rioting. The 
applicant’s learned counsel contends 
that when fourteen men wore acquitted 
hy the learned Sessions Judge, there 
could he no unlawful assembly and so 
tho applicants should be acquitted, l am 
not pro pared to accept that contention. 
Tho mere fact that tho men who have been 
acquitted were given the benefit of doubt 
as they were not satisfactorily identified 
does not establish that Ekadashi had 
only two men with him at tho time of 
of tho occurrence. The fact is that his 
party was a party of many men and all 
of them became members of an unlawful 
asse mbly as held by the learned Sessions 
Judge. It is also contended that tho 
common object was not mentioned in tho 
charge. 1 have examined tho charge. 
It is not, of course, happily worded, but 
it appears to bo sufficient for the purpose 
of this case. It should be borne in mind 
that omission to sfcato tho common object 
in the charge does not vitiate a con¬ 
viction if there is evidence on record to 
show it. So far as 1 see tho charge is 
satisfactorily made out against tho ap¬ 


plicants and they were rightly convicted 
and punished under S. 147, Indian Penal 
Code. I do not think that^the sentences 
are excessive under the circumstances of 
the case. Hence I reject this application^ 

Application rejected. 
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Ashworth and Gokaran Nath 

Hisra, JJ. 

Jaqannath Pershad and another 
Defendants—Appellants. 

v. 

Chandi Pershad —Plainti ff—Respon¬ 
dent. 

Second Appeal No. 298 of 1925, Deci¬ 
ded on 24th November 1925, from the 
decree of the Dist. J., Lucknow, D/- 13tli 
May 1925. 

(a) Pre-emption {Oudh)—Rule of estoppel btj 
acquiescence—Evidence Act, S. 115. 

The applicability of the rule of estoppel by 
acquiescence in cases of pre-emption in the Pro¬ 
vince of Oudh cannot be questioned: 22 O.C. 323; 
10 O. C. 257 ; 5 O. C. 395 and 1 O. C. 254. Foil. 

[P. 87, C.l] 

ib) Pre-emption—O f 1 er to pre-empt or must 
specify proposed vendee and price. 

The offer to a person entitled to pre-empt in 
order to prevent his exercising that right must 
be an offer specifying tbo person to whom and 
tho price at which it was proposed to sell the 
property: 22 O. C. 323, Foil , [P37. C. 2J 

Ilydcr Hussein and A. Rauf —for Ap¬ 
pellants. 

IT’rts*' Ilasan and AH Zaheei —for Res- 
ponden ts. 

Judgment. — This second appeal 
arises out of a pre-emption suit brought 
by tho plaintiff-respondent, Chandi 
Prasad, against Jagannath Prasad and 
13aijnath Prasad, sons of Durga Prasad, 
tho vendee, who are appellants in this 
Court. Ajouhiya Prasad, vendor, was 
also a defendant. He is no party to 
this appeal. The Subordinate Judge of 
Mohanlalganj dismissed tho suit on tbe 
ground that tho jdaintiff was proved to 
have acquiesced in the sale of the pro¬ 
perly by the vendor to tho vendee. Tbe 
finding was based on the following find¬ 
ings of fact. He found that the vendee 
had called the plaintiff and asked him if 
he wished to purchase. This was at the 
moment when tho transaction of pur¬ 
chase by tho vendee was on the point of 
conclusion with one Shoo Prasad. The 
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price was mentioned to the plaintiff and 
the plaintiff made some suggestion about 
this price being understated in the sale- 
deed, so that the price of the property 
might not be raised. The plaintiff ex¬ 
pressed his inability to make the pur¬ 
chase himself for want of funds. These 
findings were based on the evidence of a 
witness for the plaintiff Parmeshwar 
Din, and also on the evidence of the 
patwari, a witness for the defendant- 
vendee. There was evidence given also 
by Sheo Prasad. The trial Court at¬ 
tached no value to his testimony. It 
may be mentioned here that the trial 
Court has not expressed any finding as 
to the status of Sheo Prasad men¬ 
tioned above, but, apart from Sheo 
Prasad’s own evidence we have the 
evidence of the patwari (Ajodhiya Prasad, 
D. W. 3) that Sheo Prasad was conclud¬ 
ing the sale with the vendee on behalf 
of the vendor. It is admitted that this 
Sheo Prasad had not been made an agent 
by any deed in writing, but the law does 
not require that an agent should be ap¬ 
pointed by a deed in writing for the 
purpose of negotiating a sale. 

The District Judge of Lucknow, on ap¬ 
peal upheld the finding of the lower Court 
that the respondent was given a chance of 
buying the property, but adds the words 
though not by the vendor himself. ” 
The District Judge did not express any 
dissent from the findings of fact by the 
trial Court. We consider that the Dis¬ 
trict Judge must •be deemed to have 
upheld these findings of fact. The Dis¬ 
trict Judge, however, allowed the appeal 
merely on a question of law. He has 
stated that no doctrine of acquiescence 
can he invoked so as to obviate the sta¬ 
tutory necessity of a written notice under 
S. 10 of the Oudh Laws Act. In sup¬ 
port of this view he gives no decision of 
any Court, but merely states that if the 
doctrine of acquiescence were to be in¬ 
voked, the result would be “ that an 
estoppel would defeat the express pro¬ 
vision of an Act. ” 

We consider that it is now too late in 
the day to call in question the applica¬ 
bility of the rule of estoppel by acquies¬ 
cence in cases of pre-emption in the pro¬ 
vince of Oudh. That rule has been given 
effect to ever since 1882 up to the pre¬ 
sent date. Wo may refer to Select 
Decision No. 83, decided‘in 1882 ; Select 
Case No. 305, decided in 1896; Maryam 


v. Tilca (1) decided in 1898 ; Bhagwat 
Singh v. Nazir Husain (2) deci¬ 
ded in 1902 ; BanTc of Upper India 
v. Alopi Prasad (3) decided in 1907, 
and lastly Hanuman Singh v. Adiya 
Prasad (4) decided in 1919. This last 
case was a Bench ruling to which one of 
us was a party. The law was considered 
very fully in it. It was held that the 
offer to a person entitled to pre-empt in 
order to prevent his exercising that 
right must be an offer specifying the 
person to whom and the price at which 
it was proposed to sell the property. In 
the present case the findings of fact of 
the lower Courts show that both these 
conditions were fulfilled. The vendee 
Durga Prasad, was the person who actu¬ 
ally communicated the offer and the price 
was fully understood by the plaintiff. 
Whether or no it is necessary, in order 
to invoke the doctrine of acquiescence, 
that the person making the offer should 
be the vendor and not merely the 
vendee, is a question that it is not ne¬ 
cessary for us to determine in this case. 
In this case the agent of the vendor was 
present when the offer was made to the 
plaintiff' and was a party to the offer. 
Whether or no the vendee alone could 
make such an offer in the absence of the 
vendor or his agent is therefore im¬ 
material. 

We, therefore, allow the appeal, set 
aside the decree of the lower appellate 
Court, and restore that of the first Court 
with costs throughoi.t to the appellants. 

Appeal allowed. 

(1) (1S983 1 O. C. *54. 

(2) [1902] 5 O. C. 395. 

(3) [1907 10 O. C. 257. 

(4) [1920] 22 O. C. 323 = 54 I. C. 520. 
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Baza, J. < 

Amjad Ilasain —Defendant 1—Appel-, 
lant. , 

v. 

Zaimul Iba and others —Plaintiff & De¬ 
fendants—Pesjiond en ts. 

Second Appeal No. 76 of 1926, Decided 
on 25tli October 1926, from a decree of 
the Sub-J., Bara Banki, D/- 30th Novem¬ 
ber 1925. 
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Mortgage — Construction—TJ sufructuary mort¬ 
gage-—Mortgagor undertaking to make ‘good ■ any 
loss in property and on his failure mortgagee 
entitled to make good property through Court —- 
Interest to be realized only from profits—Failure 
of mortgagee to ‘make up loss of property by suit —- 
Deficiency in profits due to loss of property can¬ 
not be claimed at redemption. 

A usufructuary mortgage ‘provided that i* 
owing to the partition or the claim of any person 
the mortgaged property goes out of the mort¬ 
gagees possession, then either the deed will be 
renewed or the deficiency will be made up from 
other lands of the mortgagor of the same quality 
or rental. If tho mortgagor fails to make up the 
deficiency as provided by the deed, the mortgagee 
will be entitled to have tho deficiency made good 
through Court and the mortgagor shall be liable 
for costs and damages. 

The annual rents and profits of the property 
were to go towards the payment of interest. The 
mortgagee lost some lands due to partition but 
ho did not bring any suit for making up the 
deficiency. Mortgagor brought a suit for redemp¬ 
tion. 

Held : that the- mortgagee could not claim defi¬ 
ciency of profits due to loss of a part of mort¬ 
gaged property. What was intended by the par¬ 
ties was that the mortgagor must look only to 
the rent and profits for his interest : A. I. R. 
1022 Oudh 102; 27 All. 313 and 24 All. 521 
(P. C.), licl. on. [P 88 C 1 it 2] 

JV iamatullah —for Appellant. 

Rauf Hamad for Ghidam Ilasaii —for 
Respondents. 

Judgment. —This is an appeal from 
a decroo of the Subordinate Judge, Bara 
Banki, dated the 30th November 1925, 
aflirming a decree of the Munsif of Rateh- 
pur, dated the 28th Alay 1925. 

Tile appeal arises out of a suit for re¬ 
demption. Tho plaintiff’s father had 
executed a possessory mortgage in favour 
of tho contesting defendant for Rs. 800 in 
respect of certain plots, on the 5th June, 

L 1)03. The mortgagee was put in posses- 
sion of tho property. The annual rents 
and profit i of tho property amounted -to 
Rs. 50-8-6. Tho mortgagee was to receive 
tho rents and profits and to appropriate 
Rs. 51 in lieu of interest and to pay the 
remaining Rs. 2-6*6 to the mortgagor 
annually. Tho claim was resisted by the 
mortgageo (Defendant No. 1) on various 
grounds. 

Tho only pica which is material to 
this appeal is this : The mortgagee lost 
two plots out of tho -mortgaged prof>orty 
in consoquonce of a partition which was 
mado in 1906. These plots • wore allotted 
to tho sharo of the plaintiff’s wife, who 
was one of the co-sharers of tho village. 
Thus the mortgagee lost possession of 
those two plots. He is, therefore, enti- 
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tied to Rs. 2-17-14-0 on account of the 
loss of profits from the plaintiff. The 
plea in question was not accepted either 
by the first Court or by the lower appel¬ 
late Court. The plaintiff’s claim for 
redemption was decreed on payment of 
Rs. 804-8-0 to the mortgagee. The Defen¬ 
dant No. 1 (mortgagee) has now come to 
this Court in second appeal. 

In my opinion there is no force in this 
appeal. I have examined the mortgage- 
deed in suit very carefully. I think the 
deed was rightly construed by the learned 
Subordinate Judge. In my opinion what 
was intended by the parties to the deed 
was that the mortgagee was to look to 
the rents and profits of the property only 
for his interest. It is true that he lost 
possession of two plots in 1906 in conse¬ 
quence of the partition mentioned above, 
but he kept quiet when his security be¬ 
came diminished and brought no suit 
against the mortgagor or la is representa¬ 
tives to enforce la is rights under the sixth 
clause of the deed. The clause of the 
deed runs thus : 

That if owing to the p.irtitiou or tho claim of 
any person the mortgaged property goes out of 
the mortgagee’s possession then either the deed 
will be renewed or the deficiency will be made up 
from other lands of the mortgagor of tho same 
quality or rental. If the mortgagor fails to make 
up the deficiency as provided by the'deed, the 
mortgagee will be entitled to h ive the deficiency 
made good through Court aud (mortgagor) shall 
be liable for eo-fcs and damages. 

Now the mortgagee cannot bo allowed 
to claim the deficiency of the profits from 
1906 to the date of tho present redemp¬ 
tion suit. I think the mortgage in suit 
is a usufructuary mortgage. In any case 
the parties arc hound by tho terms of the 
deed. The view taken by the learned 
Subordinate Judge in this case is sup¬ 
ported by tho following decisions : 

Mat i Din v. Ahmad Ali (1) ; Mahadeo 
Jciuari v. Sit! i D ilchsh Singh (2) and 
K'.hada Dakhsh v. A/im-un-n issa ( 3). 

Tho decision of their fjordships of the 
Privy Council in the case of Partab 
Bahadur Singh v. Gtjadhar Balchsh 

Singh (!) also helps tho plaintiff in this 
case. 

I think no case has boon mado out to 
Jisturb tho judgment of the learned 

(1) [1014] 1 O.L.J. 203 = 24 I.C. 874. 

(2) A.I.R, 1U22 Oudh 102. 

(3) (1904] 27 All. 313=1 A.L.J. 715=(1904) 

A.W.N. 273. 

(4) [10021 24 All. 521 = 21‘I.A. 148=3 Sar. 

310 (P.C.). 
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Subordinate Judge. Hence I dismiss the 
appeal with costs. The decree of the 
lower appellate Court is confirmed in all 
respects. 

..4 ppeal dismissed • 
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Raza, J. 

Suchit and others —Defendants Ap¬ 
pellants. 

v. 

Mohammad Habib Ullah and others 
Plaintiffs—Respondents. 

Second Appeal No. 243 of 1926, Decided 
on 9th November 1926, from the judg¬ 
ment of the Sub-J., Bara Bauki, D/- 25th 
February 1926. 

(а) Civil P. C., S. 100— Finding of fad— 
Second appeal cannot be entertained even on 
■erroneous findings of fact. 

Findings of facts b issd upon admissible evi¬ 
dence must ba accepted in second appeal. There 
•is no jurisdiction to entertain a second appeal 
on the ground of even an erroneous finding of 
fact, however gross or inexcusable the error may 
seem to be. '[!?• *>9, C. 2] 

(б) Acquiescence—It must be with knotoledge of 
a person’s rights—Other party's bona fides—In 
absence of either , doctrine does not apply—It 
must amount to fraud to deprive a person of his 
rights. 

Acquiescence implies that the person who is 
said to have acquiesced did so with knowledge of 
his rights and the other person acted in the bona 
fide belief that lie was actiug within his rights. 
The absence of either of these elements makes 
the doctrine inapplicable. The acquiescence, 
which will deprive a man of his legal rights, 
must amount to fraud. [P. 89, C. 2] 

(c) Limitation Act, Art. 112— Suit for posses¬ 
sion—Ancillary prayer for the removal of the 
trees—Suit is governe 1 by .Lrt. 112. 

A suit for possession of land c mpled with an 
ancillary prayer for the removal of the trees 
planted ou it is governed bv Art, 112 : A. I. R. 
1922 Oudh 17 ; Select Case 213, Foil. [P. 90, C. 1] 

K. P. Misra for J. H. Misra —for Ap¬ 
pellants. 

M. XVasim —for Respondents. 

Judgment.—This is an appeal from 
decree of the Subordinate Judge, Bara 
Banki, dated the 25th February 1926, 
setting aside a decree of the Munsif, 
Ramianahighat at Bara Banki, dated the 
23rd September 1925. The dispute in 
this case relates to certain plots in village 
Khizirpur, Hamlet of Saidanpur, in the 
District of Bara Banki. The plaintiff's, 
who are talukdars of the village, sued for 


possession of the plots in dispute by 
removal of certain trees alleging that 
the defendants had planted them wrong¬ 
fully without their permission and con¬ 
sent between July 1923, and July 1924. 
The defence was that the trees would 
not be uprooted or removed as they were 
planted about 8 years ago with the per¬ 
mission of Sheikh Azmatullah, father of 
the Plaintiff No. 2, and also because the 
plaintiff's owing to their acquiescence, 
were estopped from bringing the present 
suit. 

The suit was dismissed by the first 
Court ; but the plaintiffs’ appeal was 
allowed by the learned Subordinate 
Judge, The defendants have now come 
to this Couit in second appeal. 

So far as I see, there is no force in this 
appeal. The learned Subordinate Judge 
has found that with the exception of 3 
or -4 trees all the trees were planted 
recently between one to three years of 
the suit. He has found also that the. 
trees in dispute were not planted with 
the permission of the father of the 
Plaintiff No. 2 as alleged by the defen¬ 
dants. These findings are findings of 
facts based upon admissible evidence and 
must he accepted in second appeal. There, 
is no jurisdiction fro entertain a second 
appeal on the ground of even an errone¬ 
ous finding of fact, however gross or 
inexclusable the error may seem to he. 
The learned Subordinate Judge has 
subjected the whole evidence in this case 
to a careful analysis and has come to the 
conclusion that the defendants have 
entirely failed to prove the alleged per¬ 
mission and that the trees in dispute 
were planted only recently. It is neither 
alleged nor shown that the Plaintiff No. 1 
ever granted permission to the defendants 
to plant any trees on the plots in suit. 

As to the plea of estoppel, I think the 
defendants have failed to establish that 
plea also. The learned Subordinate 
Jridge was perfectly right in giving his 
finding against the defendants on that 
point also. Acquiescence implies that 
the person who is said to have acquiesced 
did so with knowledge of his rights and 
the other person act-el in the bona lido 
belief that he was acting within his 
rights. The absence of either of these 
elements makes the doctrine inappli¬ 
cable. The acquiescence, which will 
deprive a man of his legal rights, must 
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amount to fraud. This the defendants 
have failed to establish in this case. 

I should like to note that the ages of 
trees are of no importance in the present 
suit which is a suit for possession of the 
plots in dispute. There is no question of 
limitation to be considered in this case, 
even granting that the trees were planted 
more than three years ago. As pointed 
out in the case of Glia fur Khan v. Prag 
Naray an (l) 

a suit for possession of land coupled with an 
ancillary prayer for the removal of the trees 
planted on it is governed by Art. 142, Sch. 1 of 
the Limitation Act. 

The ruling in Bam Autar v. Nahi 
JBalchsh (2) is also in favour of the plain¬ 
tiffs on this point. I think the judgment 
of the learned Subordinate Judge is 
perfectly right and no case has been 
made out to disturb it, in second appeal. 

The result is that the appeal fails and 
must be dismissed. I dismiss the appeal 
with costs. The decree of the lower 
appellate Court is confirmed in all 
respects. 

A p pea 1 cl ism issecl. 

(1) A. I. R. 1922 OudirTL 

(2) Select Case No. 218. 
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Wazir Hasan and Baza, JJ. 

Bam Padarath —Defendant — Appel¬ 
lant. 

v. 

Ganga Prasad and others —Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 443 of 1925, De¬ 
cided on 22nd October 1926, from the 
decree of the Sub-J., Bahraich, D/- 29th 
May 1925. 

Landlord and tenant—Tliekadar suing joint 
tliekadar for accounts, and seeking to make 
liable the defendant also for profits which he 
omitted to collect through negligence—Ilurdcn of 
proving ■negligence lies on plainti ft. 

In a suit by a tliekadar against his joint 
tliekadar entrusted with collection of rent and 
keeping accounts, in which the plaintiff seeks 
lo make the defendant- liable not only for tlio 
profits which the latter has actually collected 
hut for tlioso which through gro^s negligence or 
misconduct lie has omitted to collect, the bur¬ 
den of proving such negligence or misconduct 
rest-, in the first instance on the plaintiff : 12 

All. 301, ( l'\ /?..) Bel. on. [P 90. C 2j 

B. B- Lai and Baj Kara in Shield a — 

for Appellant. 

Bam Prasad Verma —for Respondent 
No. 1. 


Judgment. —This is an appeal by 
the Defendant No. 2 from a decree of 
the First Subordinate Judge of Bahraich 
dated the 29th of May 1925 in a suit for 
rendition of accounts, modifying a decree 
of the Munsif of Bahraich dated the 16th 
of February 1925. The facts of the case 
so far as it is necessary to state them for 
the purpose of disposing of this appeal 
are as follows. 

The parties are joint thekadars of 
villages Rajapur and Bakhsuhiya in the 
district of Bahraich. The plaintiff's 
share is 2 annas. It is admitted that the 
Defendants Nos. 1 and 2 make collections 
and have to keep accounts. The present 
suit was brought by, the plaintiff for 
rendition of accounts for the years 1329 
to 1331 Fasli. The defendants admitted 
their liability to render accounts. A 
preliminary decree was passed on the 
28th of November 1924. The final de¬ 
cree was passed on the 16th of February 
1925. 

The learned Munsif gave the plaintiff 
a decree for Rs. 337-9-5 and costs against 
the Defendants Nos. 1 and 2. The plain¬ 
tiff appealed and the defendants filed 
cross-objections. The result was that 
the learned First Subordinate Judge 
modified the decree of the learned Mun¬ 
sif and gave the plaintiff a decree for 
Rs. 071-3 and costs against the Defen¬ 
dants Nos. 1 and 2 jointly. The Defen¬ 
dant No. 2 has now appealed > to this 
Court. The only point for determina¬ 
tion in this appeal is whether the plain¬ 
tiff should get profits on the gross-rental 
or on actual collections. The learned 
First Subordinate Judge has allowed 
profits on the gross rental. The Defen¬ 
dant No. 2 challenges the finding on that 
point. 

In this case it was for the plaintiff to 
allege and prove negligence or miscon¬ 
duct on the part of the defendants if he 
wanted to charge them with the liabi¬ 
lity to pay the profits on the gross ren¬ 
tal. He has, however, failed to do so. 
liven in a suit by a recorded co-sharer 
against a iambardar for bis recorded 
share of profits of a mabal in which the 
plaintiff seeks to make the defendant 
liable not only for the profits which the 
latter has actually collected but for those 
which through gross negligence or mis¬ 
conduct ho has omitted to collect, the 
burden of proving such negligence or 
misconduct rests in the first instance on> 


1927 Mahadeo v. King-Emperor (King, J.) Oudh 91 

|blie plaintiff : see the principle of the sale of the defaulter's moveable property 

decision in the case of Muhammad I no- and it was specified .in the warrant that 

yat Husain v. Muhammad Karamat the attachment should be made on or 

Ullah (1). before the 5th July 1926. The kurk amin 

The result is that the decree of the was ordered to execute the warrant, bub 

lower appellate Court is modified. The he failed to attach the property before the 

plaintiff will now get a decree for date specified. He attempted to make 

Rs. 582-12-0 instead of Rs. 671-3-0 an attachment on the 29th of July 1926, 

awarded by the Court below. He will but the defaulter resisted the attachment 

also get his costs on Rs. 582-12 0 in the whereupon the kurk amin reported the 

Courts below. In the circumstances of matter to the higher authorities with 

the case we make no order as to costs in the result that the defaulter was pro- 

this Court. secuted and convicted under Ss. 186 and 

Decree modified. 504, Indian Penal Code, by a Magistrate 

( 1 ) [ 1890 ] 12 All. 30i=(i890) A. w. N. 13 I Second Class. 

(F. B.). A Magistrate of the First Class, exercis¬ 

ing the powers of an appellate Court, has 
quashed the conviction and sentence 
under S. 504, Indian Penal Code, but 
A. I. R. 1927 Oudh 91 maintained them under S. 186, Indian 


King, J. 

. Mahadeo —Applicant. 

v. 

Eing-Emperot -Opposite Party. 

Criminal Reference No. 64 of 1926, De¬ 
cided on 16th December 1926, made by 
the Addl. S. J., Bahraich. 

JPenal Code, S. 18G— Resistance to attachment 
under time-barred warrant is not offence. 

When the date fixed in a warrant of attach¬ 
ment has expired, then the warrant is no longer 
in force and capable of execution, and if any 
person offers resistance to execution purporting 
to be made under the time-expired warrant then 
he is not guiltv of any offence under S. 18G : 
10 Cal. 18 ; 87 Cal. 12*2 ;'31 Cal. 424 and 1 Rat. 
L. J. 550, Roll.; 40 Cal. 840, Dist. [P 9G, C 2] 

H. K. Ghosh —for the Crown. 

King, J.— -This is a reference from the 
learned Additional Sessions Judgo of 
Bahraich recommending that a convic¬ 
tion under S. 186, Indian Penal Code, 
should be set aside. The facts of the 
case are briefly as follows : One Mahadeo 
is a tenant of Piagpur estate under the 
Court of Wards and his rent fell into 
arrears. The Manager of the Court of 
Wards moved the Deputy Commissioner 
of Bahraich, to have the arrears of rent 
recovered under Ss. 39 and 40 of the 
U. P. Court of Wards Act as arrears of 
land revenue. The Deputy Commis¬ 
sioner issued an order on the 24th Juno 
1926 that tire arrears should he recovered 
from the defaulter by attachment and 
sale of his moveable property. On the 
25th Juno 1926 the Assistant Collector 
issued a warrant for the attachment and 


Penal Code. 

The learned Additional Sessions Judge 
submits this reference on the ground 
that the conviction under S. 186, Indian 
Penal Code, cannot be sustained because 
the warrant of attachment was to be execu¬ 
ted on or before 5th July 1926, whereas 
the kurk amin did nob attempt to make 
the attachment until the 29th July 1926, 
after the time fixed in the warrant had 
expired, so he was nob acting under any 
legal authority, and the accused com¬ 
mitted no offence in resisting the kurk 
amin. 

I agree with the view taken by the 
learned Additional Sessions Judgo who 
relies on the cases Anand Lai Bera v. 
Empress (L), and Sheikh Nasir v. 
Emperor (2). I have also studied rulings 
to the same effect in Abinash Chandra 
Adilya v. Ananda Chandra Pal (3), 
and Moh ini Mohan Banerji v. King- 
Emperor (4). These cases establish the 
principle that when the date fixed in a 
warrant of attaclimnt lias expired then 
the warrant is no longer in force and 
capable of execution, and if any porson 
offers resistance to execution purporting 
to he made under the time-expired war¬ 
rant then lie is not guilty of any offence 
under 8. 186, Indian Penal Code. The 
Magistrate in his explanation has relied 

(l) [1883] 10 Cal. 18 = 13 C. Tj. R. 209. 

(>) fl'JlO] 37 Cal. 122=5 I. C. 409 = 14 C. W. 
N. 282. 

(3) [ 1904J 31 Cal. 424. 

( 1 ) [191G] 1 Pat. I-. J. 550=3G I. C. 871~3 

Pat. L. W. G4. 
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upon the case of Subcd Ali v. Emperor (o), 
hut, as the learned Additional Sessions 
Judge has pointed out, this ruling can 
clearly be distinguished because in that 
case the attachment was within the time 
fixed by the Court which issued the 
warrant although it was beyond the time 
fixed by the Nazir. In the present case 
the kurk arain sought to make an attach¬ 
ment after the expiry of the period fixed 
by the Court which issued the warrant, 
so he was not acting under any lawful 
authority. I therefore accept the refer¬ 
ence and set aside the conviction and 
sentence under S. 186, Indian* Penal Code. 
The accused is on bail. 1 direct that his 
bail bond be discharged aud the fine, if 
paid, shall be refunded. 

Conviction set aside. 

<6> f 1U13J 40 Cal. 849=19 I. C. 70G=17 C. W. 

N T . 911. 
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Wazir Hasan and Raza, JJ. 


P rrbhu —Plaintiff—Appellant. 


v. 

PiUlu and others —Defendant—Respon' 
dents. 


First Appeal No. 74 of 1924, Decided 
on 11th January 192(5, from the decree 
of the Addl. Sub-J., Sitapur, D/ 6th 
August 1924. 

{a) Contract Act, S. 10 —Inheritance of a de¬ 
ceased uncle devolving ini an ignorant, • ll< teratc 
ami n poor young inan—Jlxvcittion of a sa/c-dced 
■ >i favour of persons vo! u ntee.ri nj help to rccorer 
inheritance for him, which tea* an unconscionable 
bmga-'n—-(indue injlucncc ami post lion to do¬ 
minate the will arc presumed—Burden of prov¬ 
ing non-exercise is t n render. 


Wliore an ignorant, illiterate and peer young 
mail, *. i whom a right to the inheritance of his 
dc .-oisetl uncle had devolved and who was a fool, 
executed a s ile deed in favour of persons who 
offered their help to recover this inheritance for 
the pi .intilt as volunteers and making a bargain 
with him which was entirely on their side and 
wholly uncoil scion able. 

Held : that they were in a po=itio.i to dom- 
min-'it ■ the will of the plaintiff in the matter of 
the sale transaction, the terms of the transaction 
being unconscionable and wholly o:i the side of 
the inllueneer. Th-* inline ice exercised by these 
defendants was '"undue” and the transaction 
induced thereby mibt be set aside unless the 
defendants discharged the onus of showing that 
i lu-v did not exercise such influence: -J3 Mad. 
5JG (I\C.) ; -1. /. R. 1924 J\ C. GO, Foil. 

It would not be tafj to rely upon ail the prin¬ 
ciples which have been acted upon by Courts 


of equity in England in cases of this nature, 
though there is no doubt that there are prin¬ 
ciples of general application which would govern 
cases like the present. [P 94 C 1, 2] 

(b) Contract Act , S. G5— Money spent to recover 
inheritance by vendee of heir must be refunded 
when sale deed is set aside on ground of undue 
injlucncc. 

Where a sale executed for recovering share of 
inheritance, is set aside on the ground of undue 
influeuce. the vendees are entitled to compensa¬ 
tion, the measure of which would be the expen¬ 
diture which they incur on behalf of the vendor 
recovering his share in the inheritance : 15 All. 
352 (P. C’.), Foil. [P 95 C 1] 

3/. JVasim and/JV. C. Dull —for Appel¬ 
lant. 

II. D. Chandra —for Respondents. 

Judgment. —This is the plaintiff’s 
appeal from the decree of the Subordi¬ 
nate .Judge of Sitapur, dated the 6bh of 
August 1924. There were seven defen¬ 
dants to the suit out of which this appeal 
arises. Deo Dat, Mata Prasad and Debi 
Din were Defendants Nos. 5, 6, and ^ 
respectively. On the merits of the case 
we are clearly of opinion that Deo Dat, 
Mata Prasad and Debi Din should not 
have been made parties to this suit. No 
cause of action in favour of the plaintiff 
is established as against them ; but the 
plaintiff not only made them parties to 
the suit in the lower Court but he has 
also persisted in making them parties to 
the appeal which is now before us for 
decision. 

The facts of the case are very simple. 
One Ram Narain was possessed of im¬ 
movable property in the shape of houses 
and shops in the town of Sitapur. He 
was also possessed of movables in the 
shape of hardwares which were the 
articles of his trade. Ram Narain died 
on the 10th of February 1923. The 
plaintiff is the son of one of the sisters 
of Ram Narain. Puttu Defendant No. 1 
and Sammi Defendant No. 2 are the sons 
of another sister of Rain Narain. It is 
common ground that on the death of 
Ram Narain the inheritance in respect 
oi Ram Narain’s property opened to 
the plaintiff and to the defendants Puttu 
anil Sammi under ordinary Hindu Law. 

It is also not disputed that under the 
same law the plaintiff became entitled 
to one half share in Ram Narain’s estate 
and the remaining half devolved upon 
the two defendants just now mentioned. 

Tho plaintiff had all along lived in 
the district of Kheri. His parents died 
in his infancy. For som » time he lived 
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with his unole Baldeo Prasad. Then he 
moved to the house of his father's sister 
in village Ludhowri in the district of 
Kheri. He was at that place when Ram 
Narain died, and according to the evi¬ 
dence in the case was about 20 to 21 
years of age. One Bihari brought to 
him the information of the death of Ram 
Narain. Accordingly the jdaintiff came 
to Sitapur. His uncle Baldeo Prasad 
was his companion. The story which 
the plaintiff gives in his evidence on 
oath in this case is that he stayed during 
his visit to Sitapur at the house of Munnu 
Lai Defendant No. 3. This is not denied. 
On the second day of his arrival we find 
the plaintiff executing a deed of sale in 
respect of 10 annas share of his entire 
interest in the estate of his deceased 
uncle Ram Narain in favour of Munnu 
Lai, Defendant No. 3 and another person 
Babu Ram Defendant No. 4. It appears 
that Sammi Defendant No. 2 had taken 
action under the provisions of S. 145 of 
the Code of Criminal Procedure. The 
proceedings which were thus initiated 
were terminated by a compromise to 
the plaintiff, his two cousins Puttu and 
Sammi and his vendees Munnu Lai and 
Babu Ram were x^arties. According to 
that compromise the plaintiff was de¬ 
clared to bo entitled to Rs. 4,000 in all 
in lieu of his share of inheritance in the 
estate of his uncle Ram Narain. Puttu 
and Sammi were to pay this sum of 
money in equal moieties. By way of ad¬ 
justing the claim of the plaintiff under 
the compromise Puttu delivered utensils 
worth Rs. 2,000 to the plaintiff's vendees 
Munnu Lai and Babu Ram, and Sammi 
gave Rs. 1,000 in cash to the same gen¬ 
tlemen. Munnu Lai and Babu Ram 
then paid to the plaintiff a sum of 
Rs. 1,212 and it is agreed that they 
have retained the balance cf Rs. 1,788 
with them. 

In this suit the plaintiff seeks relief 
against his vendees as well as against his 
cousins Puttu and Sammi. lie can get 
relief as against Munnu Lai and Babu 
Ram by first gotting rid of the deed of 
salo which he executed in their favour 
on the 5th of March 1923, and as against 
Puttu and Sammi by avoiding the com¬ 
promise which was entered into for the 
purpose of bringing to an end the pro¬ 
ceedings under S. 1 15 of the Code of Cri¬ 
minal Procedure. Tho learned Subordi¬ 
nate Judge has refused to give any of 
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these reliefs to the plaintiff but ho has 
given a decree for 6/16tli share of 
Rs. 1,000 in favour of the plaintiff against 
Sammi only and curiously enough has 
passed a decree for costs against Puttu _ 
The plaintiff and Puttu have both ap¬ 
pealed against the decree of the learned 
Subordinate Judge. ' 

So far as Puttu's appeal is concerned 
(Appeal No. 6G of 1924), it may be dis¬ 
posed of in a few words. We find no justi¬ 
fication for the decree which the learned 
Subordinate Judge has passed against 
Puttu in the matter of costs. Puttu 
satisfied the entire liability which was 
imposed upon him under the compromise 
and the trial Court has granted no relief 
to the plaintiff as against Puttu. Puttu’s 
appeal must, therefore, be allowed. 

In arguing the plaintiff’s appeal before 
us the learned counsel for tho plaintiff 
did nob press his client’s case in the 
matter of the compromise. Indeed the 
evidence which the plaintiff himself 
gave in the case is quite clear on tho 
point that he understood the compromise 
with all its details and gave his free 
consent to it. The ground which was 
pressed in support of the appeal was that 
the sale-deed of the 5th of March 1923, 
executed by the plaintiff in favour of 
Munnu Lai and Babu Ram. was obtained 
from the plaintiff by these persons under 
influence. It appears to ns that the 
learned Subordinate Judge has not 
dealt with this aspect of the plaintiff’s 
case in a proper spirit. lie disposed of 
the plaintiff's plea of undue influence on 
the ground that the plaintiff was fully 
aware of the contents of tho deed of sale 
though ho was an illiterate person. On 
our part we have come to tho conclusion 
that tho plea of undue influence in res¬ 
pect of tho deed of sale mentioned above 
succeeds. Now, what are the facts which 
have a bearing on that plea ? This in¬ 
heritance suddenly opens on tho death 
of Ram Narain. The plaintiff lives far 
away from tho place where Ram Narain’s 
property is situated. Ho receives news 
of Ram Narain’s death and goes to Sita¬ 
pur. It is clear on tho evidence that ho 
had no knowledge either of t ho extent or 
value of tho properties of which Ram 
Narain was possessed. He goes straight to 
Munnu Lai’s house and before he had any 
opportunity of making any enquiries as to 
Narain s assets we find him executing 
the deed of sale in favour of Munnu Lai 
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and his colleague Babu Ram. The 
plaintiff had shortly before this come 
of age. There is nothing to show that 
he had had any experience of the affairs 
of the world. He is admittedly an illi¬ 
terate person. His companion Baldeo 
Prasad was equally an ignorant villager 
though advanced in age. The defendants 
offered to help him and before the value 
of the properties which were to devolve 
on the plaintiff could, to any reasonable 
extent, he ascertained the plaintiff parts 
with 10 annas share in the inheritance. 
The consideration set forth in the deed of 
sale is Rs. 1,500 with a condition that if 
the whole or any part of it was nob spent 
by the vendees in recovering the plain¬ 
tiff’s share from the hands of his cousins 
the plaintiff will not be entitled to call 
for any account or to recover any por¬ 
tion of it from the vendees. We have 
it in the evidence of plaintiff’s Witness 
No. 1 who is in all respects a reliable 
and independent witness, that the plain¬ 
tiff's mental capacity is not of a good 
order. According to this witness the 
plaintiff is almost a fool, and in the mat¬ 
ters under consideration he could say 
nothing one way or the other. Babu 
Ram went into the witness box and gave 
evidence in the case. Ho says that when 
Ram Narain died estimate was being 
made of his properties to the extent of 
Rs. 30,000 or Rs. 40.000 including orna¬ 
ments, guineas, cash, notes and utensils 
and all other property, moveable and im¬ 
movable. Even when a settlement was 
reached the value of the property was 
estimated at Rs. 10,000. We have thus 
before us a case of an ignorant, illiterate 
and a poor young man, on whom a 
right to the inheritance of his deceased 
uncle had devolved and who is a fool. 
On the other hand, we have the Defen¬ 
dants Nos. 3 and 4 Munnu Lai and 
Babu Ram offering their help to recover 
'this inheritance for the plaintiff as 
'volunteers and making a bargain with 
him which is entirely on their side and 
wholly unconscionable. On these facts 
I we hold that Mannu Lai and Babu Ram 
{wore in a position to dominate the will 
of the plaintiff in the matter of the sale 
transaction. This being the position 
on the facts and the terms of tran¬ 
saction being unconscionable and wholly 
on the side of the influence!*, it fol¬ 
lows as a corollary that the influence 
exercised by these defendants was “ un- 
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due ” and the transaction induced there¬ 
by must be set aside unless the defeii* 
dants discharged the onus of showing 
that they did nob exercise such influence. 
In support of the argument the learned 
counsel for the appellant referred to a 
large number of English authorities on 
the subject which would allow relief to a 
person placed as the plaintiff is in the 
exercise of equitable jurisdiction of the 
Courts. We are, however, of opinion that 
it would not be safe to rely upon all thel 
principles which have been acted upon 
by Courts of Equity in England in cases 
of this nature, though there is no doubt 
that there are principles of general ap¬ 
plication which would govern the pres¬ 
ent case as well. But those principles! 
are to be found to underlie the provi¬ 
sions of S. 16 of the Indian Contract Act, 
1872. According to that section the 
first necessary element in a case of un¬ 
due influence is to see whether the per¬ 
son who is said to have exercised it was 
or was not, in a position to dominate 
the will of the other person. Once it is 
established that he was, sub-S. (3) will 
apply if the transaction appears to be 
unconscionable. We have held in the 
present case that Mannu Lai and Babu 
Ram were in a position to dominate the 
plaintiff's will and the instrument of 
sale on the face of it is unconscionable. 
Under sub-S. (3) the burden of proving 
that the contract was not induced by un¬ 
due influence lies upon Munnu Lai and 
Babu Ram. We are of opinion that 
they have nob succeeded in discharging 
that onus. The view which we have taken 
of the provisions of S. 16 of the Indian 
Contract Act is supported by two recent 
decisions of their Lordships of the Privy 
Council in the cases of Poosatliurai v. 
Kaunappa Chcttiar (1) and Raghunath 
Prasad v. Suraj Prasad (2). On these 
grounds we are satisfied that the sale- 
deed of the 5th of March 1923 was 
executed by the plaintiff under the undue 
influence which the Defendants No3. 3 
and 4 exercised on him in the matter of 
that transaction. The result is that the 
sale deed cannot stand in the way of 
granting relief to the plaintiff as against 
these defendants in so far as they have 
been benefited by the transaction to 
which the sale-deed relates. 

(1) [1920] 43 Mad. 546=55 I. C. 447=47 I. A. 

1 <P. C.). 

(2) A. I. R. 1924 P. C. 60=3 Pat 279 (P. C.). 
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Ifc was argued that these defendants 
would in any case bo entitled to com¬ 
pensation, the measure of which would 
be the expenditure which they incurred 
on behalf of the plaintiff in recovering 
his share in the inheritance of his uncle. 
This is a perfectly sound argument and 
imust be accepted. There is authority in 
support of it : see the case of Rajah Mohr 
liam Singh v. Rajah Rup Singh (3). But 
unfortunately for these defendants there 
is no reliable evidence of any expendi¬ 
ture to any large extent, though it is 
impossible to conceive that they did not 
incur any expenditure. We believe the 
statement of Defendant No. 4 Babu Ram 
in so far that he engaged a pleader for 
purposes of the proceedings under S. 145 
of the Code of Criminal Procedure and 
we also believe his statement that he 
paid about Ri. 50 or R 3 . 60 to that plea¬ 
der. There must also have been some 
incidental expenses relating to the same 
proceedings. We would, therefore, allow 
a sum of Rs. 100 to the Defendants 
Nos. 3 and 4 by way of compensation. 

The result is that we allow this ap¬ 
peal and set aside the decree of the lower 
Court and in lieu thereof pass the fol¬ 
lowing decree. The plaintiff is given a 
decree for the sum of Rs. 1,000 . against 
Sammi, Defendant No. 2. Ha is also 
given a decree for Rs. 1,688 against Munnu 
Lai and Babu Ram Defendants Nos. 3 
and 4. His suit against the other defen¬ 
dants, including Puttu, is dismissed alto¬ 
gether. Under the circumstances we 
direct that there will be no costs to any 
person in either Courts. 

The Defendants Nos. 2 to 4 are ordered 
to pay the Court-fee amounting to 
Rs. 797-8 which is due from the plaintiff 
out of the sum for which the plaintiff’s 
claim has been decreed against them, 
the Court-fee being the first charge on 
the subject-matter of the suit. They 
should deposit the amount in the Court, 
and in caso they fail to do so the samo 
shall be recoverable from them by the 
Government. 

Appeal allowed. 


<3) [IS-J3] 15 All, 352=20 I. A. 127=G Sir. 
327 IP. 0-). 
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Mirza, J. 

Anandpal Singh — Plaintiff — Appel¬ 
lant. 

v. 

Maliahal Singh —Defendant—Respon¬ 
dent. 

Second Appeal No. 447 of 1924, De¬ 
cided on 3rd March 1926, from the de¬ 
cree of the Sub-J., Unao, D/- 24th July 
1924. 

(а) Civil P. C., O. 41, R. 31— Rules must be 
strictly followed — Mere statement of conclusion 
after hearing evidence is not a •sufficient judg¬ 
ment ., 

The provisions of O. 41, R. 31, must be strictly 
followed by the appellate Court. A mere general 
statement that on a perusal of all the evidence 
in the case it was satisfied as to certain conclu¬ 
sion is not a sufficient judgment within the 
meaning of the law. [P 06 C 1, 2] 

(б) Civil P. C., S. 100 — Finding of f ict is 
binding only when arrived at afeer due consider¬ 
ation of all evidence. 

A High Court, before it can consider a find¬ 
ing of fact to bo conclusive and biuding upon i 
in second appeal, must be satisfied that such 
a finding of fact was arrived at by the lower 
appellate Court upon a duo consideration of all 
the evidence, oral and document try, produced bv 
the parties in the case. [P 96 C 2] 

Raj Narain Shukla —for Appellant. 

Girja Shanlcci) -for Respondent. 

Mirza, J.— This is a plaintiff's appeal 
arising out of a suit for possession of cer¬ 
tain grove plots with damages. The 
plaintiff alleged that he was a transferee 
of those plots and remained in possession 
till July 1918, but the defendant wrong¬ 
fully dispossessed him in August 19L8, 
and hence the suit for possession. The 
defendant denied the plaintiff’s posses¬ 
sion within limitation and contended 
that he (the defendant) had been in pos¬ 
session of the plots in suit for more than 
12 years. 

The trial Court, the Munsif of Purwa, 
•district Unao, held that the plaintiff’s 
possession within limitation had not been 
proved and that the defendant had been 
in possession of the property adversely to 
the plaintiff for more than 12 years and 
dismissed the suit. 

The plaintiff appealed against the said 
decision and the appeal was heard by the 
learned Subordinate Judge of Unao, who 
observed as below : 

I have gone through the record and heard the 
arguments of the learned pleaders but I find no 
reasons to differ from the findings of the lower 
Court. Oral and documentary evidence both on 
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the record prove beyond all doubt that the 
plaintiff has not been in possession of the pro¬ 
perty in suit within limitation and that the 
Defendant 1 has been in possession of the same 
adversely to the plaintiff. The evidence has 
been well discussed by the lower Court, and I 
need not repeat the same. It is all a question 
of fact of a very simple nature and the lower 
Court which had the advantage cf watching the 
demeanour of the witness examined in the case 
was the best judge to give this finding of fact 
with which on perusal of the evidence I entirely 
agree. 

Being of that opinion the learned Sub" 
ordinate Judge dismissed the appeal of 
the plaintiff. 

The plaintiff has now come up to this 
Court in second appeal and the main 
point argued by the learned pleader for 
the appellant is that the judgment of the 
lower appellate Court is no judgment in 
law, and that the case must be sent down 
to that Court for writing a proper judg¬ 
ment. 

I have heard the parties at great length 
and have come to the conclusion that 
the contention raised on behalf of the 
appellant must prevail. O. 41, R. 31, of 
tho Code of Civil Procedure (Act 5 of 
1903) (S. 374, Civil P. C., 1882), lays 

down that the judgment of the appellate 
Court shall he in writing and shall state 
(a) tho point for determination ; (b) the 
decision thereon : (c) the reasons for the 
decision ; and (d) where the decroe ap¬ 
pealed from is reversed or varied, the re¬ 
lief to which the appellant is entitled. It 
has been hold in various cases decided by 
tho late Court of the Judicial Commis¬ 
sioner of Oudh, and by other High Courts 
.in this country that the provisions of 
O. 41, R. 31 must ho strictly followed by 
Iho appellate Courts. In Surj/ Singh v. 
iKunwar Dnrga Pcrshad (l) a Bench of 
the late Court of tho Judicial Commis¬ 
sioner of Oudh decided in tho year I90,j 
that an appellate Court must follow the 
provisions of S. 071. Code ot Civil Pro¬ 
cedure, in disposing of the appeal and 
that a substantial compliance with the 
provisions of the section was imperative. 
It was hold that in that case that the 
judgment should bo self contained 
and that it was not enough for 
the lower appellate Court merely to say 
that it agreed or disagreed with the 
lower Court. A previous case reported in 
Select Case No. 2G8, was considered and 
overruled. The ruling in the above 
Oudh caso has been constantly followed 

~7T) [1905] S O.C. 200. 


Mahaeal Singh (Mirza, J.) 192T 

in the province of Oudh. In Jagan Nath 
v. Bindesliwari Prasad (2) Mr. Justice: 
Lindsay held that in writing a judgment 
the Court should not quote the judgment 
of some other Court and refer to the opi¬ 
nion of that other Court as 'its own, but 
ought to give its own reasons for its find¬ 
ing and to set out in its judgment its ap¬ 
preciation of the evidence which it was. 
bound to consider. The learned Judge 
exx^ressed in strong langugage his disap¬ 
proval of such a method of writing a 
judgment. In Paij Nath v. Iiayastha 
Patshala (3) Pandit Kanhaiya Lai, A. J.. 
C., took the same view. In Mubarak 
Husain v. Syed Shah Hamid Husain (4) 
Mullick and Atkinson, JJ. of the Patna 
High Court, also took the same view and 
laid down >that beforo they could hold 
certain findings of fact to be binding on 
them in second appeal they must be 
satisfied that the lower appellate Court 
had applied its mind to the evidence be¬ 
fore it and that a mere general statement 
that on a perusal of all the evidence in 
tho case it was satisfied as to certain 
conclusion, was nob a sufficient judgment 
within the meaning of the law. 

It therefore appears to me to be clear 
that a lower appellate Court must always 
bear in mind that the provisions laid 
down in the Code regarding the judg¬ 
ment in appeal must be strictly followed. 

A High Court, before it can consider a 
finding of fact to be conclusive and bind¬ 
ing upon it in second appeal, must be 
satisfied that such a finding of fact was 
arrived at by the lower appellate Court 
upon a due consideration of all the evi 
dence, oral and documentary, produced 
by the parties in the case. The duty of 
a lower appellate Court in this matter is 
an important one and must be discharged 
with a full sense *of responsibility. The 
litigant public must ho satisfied that 
their cases have been properly dealt with 
and that they havo received justice at the 
hands of tho Court. 

In my opinion, therefore, the learned 
Subordinate Judge who heard tho appeal 
has not written a judgment which may 
enable this Court to consider that he has 
gone through tho wliolo of the oral and 
documentary evidence and that he has 
appreciated it from his own point of 

(2) [Iff 173 3 O.L.J. 020=37 I.C. 435. 

(3) [1019] 21 O.G. 309 = 19 I.C. 5G. 

(4) [1917J 2 Pat. L.J. 8=1 Pat. D.\V. 1SS=38 
I.C. 509=1917 P.H.C.C. 308. 
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view. A m 0 r e general statement; in his 
judgment that oral and documentary 
evidence p«*ove beyond all d) ibfc that the 
plaintiff has not been in possession of 
the property in s lit within limitation 
and that the defendant has been in pos¬ 
session of the sa ne adversely to the 
plaintiff, is, in my opinion, not a decision 
of the case. Soch a judgment can be 
written in every case and is not whit is 
contemplated by the rule of la v laid 

down in O. 41, R 31. 

I, therefore, remand the case for fresh 
findings on the two main issues inv lived 
in the case, namely, the plaintiff’s puses - 
sion within limit ition, and the adverse 
possession of the defend mt. The learned 
S ibordinato Judge sho * Id fix a date, hear 
the past es again, and send his findings 
after d to consideration of the evidence 
on the record wir.hin 2 months from this 
date. Parties will he allowed ten days’ 
time from the date when finding 1 are 
notified bo them for filing objections 

Case remand d. 
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Go'v \.han N vth Mcs^a, J. 

Tej Bihadar Khti — Dcf mdant— 
Appellant. 

v. 

Nakko Khan and others —Plaintiffs and 
Defendants — Re s po nde n b s. 

Second Appeal No. 4*2 of 192G, De¬ 
cided on 30th November 1926, from the 
decree of the o ib*J., 3 iltanp ir, D/- 11th 
October 19-26. 

(a) Family arrangement—On death of widow 
all members of last, male holder's family agree¬ 
ing to their names being recorded in revenue 
records irresiyec^.vc of d> fferen* degrees of rela¬ 
tionship—Family arrangement is comoleJe. 

When all the me nbers of tho family of the 

last male holder after the death of the widow 
join together in filing their application for muta¬ 
tion of names askinc tho revenue Court to enter 
the names of all of tho ri i i th ; reveou » roc irds 
irresooitivo r.f a iv co isideratio i of thnr decree 
of relationship with the last holder, thev must 
be deo ned to have arrived at what may be at vied 
a family arrange me it. settling all their future 
disoutes which 100 1 not be i i writing aid ro'is- 
terel : 35 III 502 ; 37 All. 105 ; 17 O. C. lOS - 

10 O. C. 75 and 22 O. C. 300. Foil. [P. 90. C. lj 

(6) Family arrangement—All members need 
not join for arrangement to be valid. 

It is not necessary that in order to make a 
valid and binding family arrangement all the 
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members of tho family must bo parties to it. If 
so ne no nbers of tho family settle their disputes 
bv arriving at a settlement among themselves 
there is no reason why that settlement should 
not be considered to partake of tho nature of 
family arrangement. • [P. 59, C. 2} 

(c) Evidence Act, S. 115 —Plainti ff can 
succeed on plea of estoppel. 

It makes no difference whether tho persons 
against whom the estoppel is urged happen to be 
the defendants or the nlainliffs. fP, 100,‘C. 1] 

If the title of a plaintiff in a caso in respect of 
a certain property has been admitted by the 
defendant or if the defendant's title has been 
admitted by the plaintiff and either of tho 
parties to the case is estopped from do tying tho 
title of the other, it is difficult to perceive any 
di-biaction in tho two cases. [P. 100, C. 1, 2] 

If a plaintiff can assort his claim to a parti¬ 
cular property, there bei ig no estoppel in his 
way, and if he is eititlei to a -decree in respect 
of the property to which he is legally entitled, 
there is uo reason why the plaintiff, whoso title 
his bien ad nittel bv tho defoudapt and which 
title the latter is estoppel from dc lying, should 
not be given a dee roe in his favour. [P.100, C. 1] 

AH Zaheet -for Appellant. 

Z ihtir Ahmad —for Respondonts. 

Gok xnn N Misr*, J. —This is 
an app *al by Defendant No. I in a sxiit 
bro ight by the plaintiffs against hi m 
and other defendants for declaration of 
their right in respect of a certain pro- 
p Ji'ty and also for a d scree for possession 
in respect thereof. The property in suit 
consists of l/3rd share in Kha f a Khowat 
No. i-5, measuring five bighas, three 
hiswas and fourteen bisvvansis and one 
house No. 39 -and 37 situate in village 
F jrozpurkalan, district Sultanpur. The 
plaintiffs are Nakko Khan and Mazhar 
Khan, sons of Shahadat Khan and the 
principal defendant who is tho appellant 
in this Court, is one Tej Bahadur Khan 
son of Sahibzad Khan. Tho plaintiffs- 
respondents brought their suit on the 
allegations that the property in suit 
belonged to one Bakhsh Khan Bachgoti, 
in whose family there was a custom 
by virtue of which daughters and 
da tghters’ sons we»*e excluded from in¬ 
heritance and that tho reversioners 
succeed id irrespective of their being 
nearly or remotely related to tho ancestor 
whose property they we>o entitled to 
claun. It was allog d that the said Bakhsh 
Khan died thirt ei years ago without 
leaving any male iss* o and that 
Mb. Shaquran his widow succeeded to 
the property left by him. who herself 
died in 1907. The plaintiff’s alleged that 
they w ;re some of th • reversionary h irs 
of Bakhsh Khan husband of Mt. Shaquran 
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and were, therefore,* entitled to a 
decree of l/3rd share in the property 
left by Bakhsh Khan. 

The defence raised in the suit was to 
the effect that the plaintiffs being 
remote reversioners of Bakhsh Khan 
when compared to the defendant were 
not entitled to any decree. The custom 
set up by them was denied. In replying 
the plaintiffs pleaded an agreement 
among all the reversionary heirs that 
had been arrived at soon after the death 
of Mb. Shaquran to the effect that they 
were all to be treated as entitled to the 
property left by her and which belonged 
to her husband irrespective of the con¬ 
sideration whether they were related in 
a near or remote degree. The contention 
was to the effect that by virtue of this 
agreement -the Defendant No. 1 was 
estopped from denying the title of the 
plaintiffs to the propsrty in suit. 

The learned Munsif of Sultanpur, who 
tried the suit, overruled the plea of 
custom, hub held that the agreement set 
up by the plaintiffs had been established 
and that the Defendant No. 1 was 
estopped from denying plaintiffs’ title to 
the proporty in suit. On those findings 
he decreed the plaintiffs’ claim. On 
appeal the learned Subordinate Judge of 
Sultanpur came to the same conclusion 
and therefore dismissed the defendant’s 
appeal. The Defendant No. 1 has now 
come to this Court in second appeal. 

The principal point which was 
argued on behalf of the defendant- 
appellant before mo was to the effect 
that the agreement set up by the plain¬ 
tiffs in reply to the defence raised by the 
appellant could not he recognized in law 
and there being no agreement in writing 
and registered no title had be9n created 
in favour of the plaintiffs and they 
c )uld nob, therefore, succeed on the basis 
of the said agreement. It was also 
argued by the learned counsel appearing 
on his behalf that the agreement being 
one that could not bo recognized in law, 
there could bo no estoppel in the way of 
tho defendant to deny- the plaintiffs’ 
title. In reply it was urged by the 
teamed pleader for the plaintiffs that 
Ihe agreement being of a nature of the 
family arrangement did not require 
to he in writing nor did it require to be 
registered. He also relied upon tho 
plea of estoppel raised by his clients 
plaintiffs) in tho Court below. 


Regarding the first argument I am of 
opinion that the agreement was really 
of a nature of a family arrangement and 
therefore did not require either writing 
or registration. This principle has been 
consistently recognized both by the 
Allahabad High Court and by the late 
Court of the Judicial Commissioner of 
Oudh in a series of cases, which I am 
now going to quote. In Kokla v. 
Piari Lai (1), it was held by Richards, 
C. J., and Banerji, J., that where petitions 
were made in the course of mutation 
proceedings pending in a revenue Court 
showing that the parties settled their 
differences by entering into a family 
arrangement, that was embodied in the 
application presented by them to the 
revenue Court, the application could not 
be considered to be one that required 
registration and was therefore admissible 
in evidence even if not registered. In 
Dzyashankar v. Hub Lai (2) the same 
view was upheld. In Dzlipat Singh v. 
Kashi Nath (3), Mr. Lindsay, J. C. (now 
Mr. Justice Lindsay) held that where 
several members of a family made a 
settlement of their dispute, each one 
relinquishing his claim in respect of the 
proporty not falling to his shai*e and 
recognizing the rights of the others, as 
they bad previously assorted it, to the 
portions allotted to them respectively, 
tho transaction should be 'called a 
family arrangement and must be upheld 
as such. Tho learned Judge observed in 
that case that the test of such an 
arrangement was that it constituted a 
recognition of pre-existing title and not 
that the parties derived any title from 
each other. The ruling of their Lord- 
ships of the Privy Council 'reported in 
Khunni Lai v. Ciobind Krishna Naram 

(4) was followed in su pport of the 
decision. 

In Satrolian Lai v. Nageshivar Prasad 

(5) which was a decision of a Bench of 
the i&to Court of the Judicial Commis¬ 
sioner of Oudh consisting of Messrs. 
Linder y and Stuart (now Mr. Justice 
Lindsay and Sir L. Stuart, C. J•)» ^ 
was held that where a binding family 

(1) 35 All. 502=21 I. C. 29=11 A. L. 

J. 7G5. 

(2) [1915] 37 All. 105 = 27 I. C. 493=13 A. 

L. J. 21. 

(3) [1914] 17 O. C. 108 = 24 I. C. 542. 

(4) [1911] 33 All. 356=10 I. O. 477=38 I. A. 

87 (P. C.) 

(5) [191C] 19 O.C.75=35 I. 0.770=3 O.L. J. 339. 
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arrangement had been arrived at by way 
. cf compromise it could not be considered 
that it was anything more than an admis¬ 
sion or acknowledgment of title already 
in existence and that, therefore, such 
arrangement did not require registration. 
The sam3 view was held in two cases 
decided by the same Court : vide Shankar 
Singh v. Kallca Bakhsh Singh (6), and 
Oandharp Singh v. Nairmal Singh (7) 
In the last of these cases the learned 
Judges went to the extent of holding 
that in order to validate a family 
settlement it was not necessary to estab¬ 
lish that there was an existing dispute. 
It was sufficient, in the opinion of the 
learned Judge?, to recognise the validity 
of a family arrangement if it was shown 
that there was a possibility of future 
dispute, which might result in litigation 
and that such possible litigation had been 
avoided and the family property conse¬ 
quently preserved. I may also refer to 
an earlier case, decided by Mr. Lindsay, 
J. C., and reported in Ram S troop v. 
Bindcswari (8). 

After considering all those authori¬ 
ties it appears to me to be quite plain 
that when all the members of the family 
of Bakhsh Khan after the death of 
Mt. Shaquran, joined together in filing 
their application for mutation of names 
asking the revenue Court to enter the 
names of all of them in the revenue 
records they must bo deemed to have 
arrived at what may be styled as a 
family arrangement settling all their 
future disputes. This is evidenced by 
Ex. 5 and the statement recorded in the 
revenue Court, which is Ex. 6. It was 
contended before me by the learned 
counsel for the appellant that the res¬ 
pondents should not be allowed to set up 
a case of a family arrangement inasmuch 
as such a plea had not been set tip 
by the plaintiffs in the Courts below. 
In my opinion this argument is of no 
substance. If the plaintiffs sot up an 
argreement which was pleaded to operate 
as an estoppel in the way of the Defen¬ 
dant No. L from denying the title of the 
plaintiffs, and that agreement could be 
deemed to bo of a nature of family 
arrangement, I do not see why the plain¬ 
tiffs should not be allowed to treat this 

(0) [1018] 2L O. C. 3 46=39 I. C. 515. 

(7) [1910] 22 O. C. 300 = 54 I. C. 325=G O 
L. J. 529. 

<8) [1912] 10 O. G. 51 = 27 I. C. 938=2 O.D.J.67 


as a family arrangement. It was argued 
that the arrangement could not be con¬ 
sidered of the nature of a family arrange¬ 
ment, since *11 the members of the family 
were not established to be parties to it. 
I must reject this ground for two reasons 
firstly, that it is amply established from 
the evidence on the record, to which the 
Courts below have referred in their 
judgments and which is both oral and 
documentary, that the arrangement 
was arrived at among all the reversioners 
of Bakhsh Khan ; secondly, that it is not, 
in my opinion, necessary that in order 
to make a valid and binding family 
arrangement all the members of the 
family must be parties to it. I do not 
see any force in this last contention. If 
some members of the family settle their 
disputes by arriving at a % settlement 
among themselves there is no reason 
why that settlement should not be 
considered to partake of the 
nature of family arrangement. For these 
reasons I hold that the plaintiffs-res¬ 
pondents have succeeded in establishing 
a valid and binding family arrangement, 
which was arrived at among all the 
members of the family of Bakhsh Khan 
on the death of his widow Mt. Shaquran, 
to the effect that they would bo entitled 
to claim their respective shares in the 
property of Bakhsh Khan irrespective of 
the consideration, whether they were 
neaily or remotely related to the said 
Bakhsh Khan. 

Regarding the pleas of estoppel it was 
urged by the learned counsel for the 
appellant that if the agreement was in¬ 
valid in law, the very basis on which the 
plea of estoppel could be founded must 
be deemed to have been destroyed. I 
have already decided that the agreement 
relied upon by the plaintiffs-respondents 
was a good and valid agreement and 
consequently the contention raised by 
the learned co insel for the appellant 
must fail. 

It was also contended by him that the 
plaintiffs-respondents could not succeed 
in their claim merely upon the basis of 
the pier of estoppel and no decree could 
bo passed in their favour until they had 
established their title independently of 
the agreement as one based on a transfer 
from Defendant No. 1, who had been 
hold to bo the person really entitled 
to the property. I regret I cannot ac¬ 
cept this view. In Bhagwan Singh v 
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Razza (9), fche plaintiffs of that snib 
bad joined fche defendants as plaintiffs 
in a previous snib for possession in res¬ 
pect of a certain property. The defen¬ 
dants had incurred expenses in fche liti¬ 
gation. Subsequently after the decree 
had been passed fche plaintiff brought a 
suit against fche defendants for recovery 
of those shares which the latter had 
obtained in fche previous litigation. It 
was held by Lindsay, J. C., that the 
plaintiffs wero estopped from denying 
the title of the defendants and thereby 
claiming the property. In Shcoanbar 
Singh v. Balbhaddnr Singh (10), Kanhaiya 
Lai, A. J. C., took fche same view. In 
that case it was established that the 
nephews and grand-nephews had agreed 
to uni to and claim fche property from the 
daughters and to divide it among them¬ 
selves. Thd decree had been obtained 
and the property was divided without 
any consideration whether any of the 
claimants were nearly or vemofcoly re¬ 
lated to the person, whose property they 
had claimed. The nephews after ob¬ 
taining the decree set up a claim in res¬ 
pect of the entire property, obtained both 
by tho nephews and grand-nephews on 
the ground that they being nearer col¬ 
laterals of the deceased wero entitled to 
inherit tho estate in preference to the 
grand-nephews. It was hold that 
nephews wero estopped from setting up 
the claim by virtue of tho agreement 
entered into between them and fche 
grand-nephews, whether that agro ‘menfc 
was based on correct or on mistaken re¬ 
cognition of an existing right of the 
grand-nephews. In my opinion, there¬ 
fore, tho plaintiffs aro entitled to base 
their claim upon a title recognized by 
tho dofendanfc-appellanfc and which ho 
is now estopped from denying. In my 
opinion it makes no difference whether 
| tho porson against whom tho estoppel is 
urged happen to bo 1 ho defendants or fche 
plaintiffs. 

In tho case before mo tho person 
against whom the estoppel is urg d hap¬ 
pens to he the defondant, whereas in fche 
two cases quoted by me abovo the person 
against whom I ho ossfcoppel was success¬ 
fully pleaded happened to ho tho plain¬ 
tiff’s. If tho title of u plaintiff in a case 
in rosp cfc of a certain property has been 

(*J> [19101 9 I. C. 415. 

(10) [1915] 18 O. C. 51 = 28 I. C. 357=2 O. I.. 

J. 137. 
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admitted by the dafendanfc, or if fche de¬ 
fendant’s title has been admitted by fche 
plaintiff and either of fche parties to 
fche ca^e is estopped from denying the 
title of fche other, it appears to me to be 
difficult to perceive any distinction in the 
two cases. It was laid down by their 
Lord'hips of the Privy Council in Mo¬ 
hammad Imam Alt Khan v. Husain 
Khan (11), that where fche plaintiff could 
not be considered to be barred by any 
rule of estoppel his title was enough to 
give him a decree. Their Lordships ob¬ 
served in that case on page 100: 

If then there is no transfer, no estoppel, no bar 
by time, no trust, why should not tho plaintiff 
assert his legal rights, whatever he may in ignor¬ 
ance of the facts or in deference to his uncle or 
for any other cause not injurious to the defen¬ 
dant. have admitted. 

As I have stated above, it appears to 
mo that if a plaintiff can assert his claim 
to a particular property, there being no 
estoppel in his way, and if he is entitled 
to a decree in respect of the property to 
which he is legally entitled, I do not s e 
any reason why the plaintiff, whose title 
has been admitted by tho defendant and 
which title the latter is estopped from 
denying, should nob be given a decree ini 
his favour. 

Tho appeal, therefore, fails and is dis¬ 
missed with costs. 

Appeal dismissed. 

(11) [1899] 26 Cal. 81— -25 I. A. 161=2 0. W. 

N. 737=7 Sar. 432 (P. C.). 
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Gokaran Nath Misra, J. 

Karingan —Defendant 2—Appellant. 

v. 

Harihar Dutt and another —Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 319 of 1923, Deci¬ 
ded on 9fch November 1925, from fche 
decree of tho Disfc. J., Gonda, D/- 2ord. 
April 1921. 

U. I*. Land Hcvcnuc Act, S. 39 (2)— Tenants of 
cultivatory holding can partition the holding, but- 
partition will not be recorded without the consent- 
of landlord. 

Section 39. Clause (2) does not mom that no 
division of a cultivi.tory holding held by two or 
more tenants should ho effected. It only says 
that if su jIi a partition h is been arrived nt a id. 
the distribution of land histtkei place it shall 
not bo recorded in tho rove uie papers until the 
consent of tho landholder has been obtained. 
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"because tho liability for the payment of rent 
■among the tenants cultivating a particular hold¬ 
ing is a joint one and they are net entitled to 
convert their joint liability into a separate 
liability without tho consent of tho landlord. 

[P 101 C 1] 

U. K. Ghose —for Appellant. 

Adit y a Prasad —for Respondent 1. 

Judgment. —This is a second appeal 
arising out of a suit for partition of a 
certain cultivatory holding in village 
Jaitapur, district Gonda. The plaintiff 
xmd Defendants IS os. 1 and 2 are co- 
ebarers in tho said holding, each owning 
one-third. Both the Courts below have 
granted to the plaintiff a decree for 
partition in respect of one-third share in 
the said land. 

The only point that has been argued 
before me is a point of law that a culti¬ 
vatory holding could not ho partitioned 
without the consent of tho landlord, 
which has not been obtained in this 
case. I was referred to Cl. (2) of 
S. -39 of the Land Revenue Act (3 of 

:I901) which runs as follows : 

No division cf a holding occupied by two or 
flioro tenints, and no distribution of tho rent 
payable in respect thereof, shall bo re corded, 
unless the consent of the Luviholder and cf all 
the tenants concerned has been attested before 
a revenue Court or the qa ugo. 

The argument |nit forward is precisely 
the same which was put forward before 
tho learned District Judge, and I fully 
agree with the view takon by him. 
S. 39, Cl. (2), does not mean that no 
division of the holding held by two or 
more tenants should be effected. It only- 
says that if such a partition has been 
arrived at and the distribution of land 
has taken place it shall not he recorded 
in tho revenue papers until tho consent 
of tho landholder has been obtained. 
It is clear that this provision of law is 
infconded for tho purpose of protecting 
the rights of the landlord. Any partition 
of a cultivatory holding should not 
■obviously be binding upon the landlord 
if effected without his consent. Tho 
liability for tho payment of rent among 
' the tenants cultivating a particular hold¬ 
ing is a joint one and they are not 
entitled to convert their joint liability 
into a separate liability without tho con¬ 
sent of tho landlord. This, however, 
docs not mean that the tenants cannot 
partition their holding among themselves. 
As an illustration, a similar case of a 
partition among tho co-sharers of a vil¬ 
lage, possessing proprietary rights styled 


as an “ imperfect partition ” might be 
quoted. Tne co sharers in such a case 
partition their joint proprietary hold¬ 
ing and distribute the land revenue 
among themselves, though their liability 
for the Government revenue still con¬ 
tinues to be a joint ono. I, therefore, 
am of opinion that S. 39, Cl. (2), can¬ 
not be construed as a bar to the claim of 
the plaintiff respondent to get his share 
in the cultivatory holding divided by 
means of a partition suit filed in a civil 
Court! It is, however, clear that no such 
partition could be recorded in the revenue 
papers until the landlord had given 
his consent to it. 

The appeal fails and is therefore dis¬ 
missed with costs. 

Appeal dismissed . 
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Stuart, C. J., and Kaza, J. 

% 

Ki ng-Emperoi —Complainant— Appli¬ 
cant. 

v. 

Pam a nuj and others —Accused—Op¬ 
posite Party. 

Criminal Reference No. 02 of 1926, 
Decided on ord December 1926, made 
by S. J., Gonda. 

Criminal 1 \ C., S. 100—“ Assault or other 
o (fences ” include offence under Venal Code. 
•S'. 328. 

The words assault or other offences involving 
a breach of the peace ” clearly include tho 
offences of causing hurt under S. 323, I. P. 
C., and a persou convicted under that section 
can be ordered to find security for keeping tho 
peace under S. 100 : 8 O. V. J. 818, Diss. 

CP 101 C 2, P 102 C lj 

II. K. Ghose —for the Crown. 

K. P. Misra —for Accused. 

Judgment. — The learned Sessions 
Judge having inadvertently passed in 
revision an order, which he was not com¬ 
petent to pass, which had tho oftecc of 
enhancing a sentence, has requested us 
to use the power which we possess to 
make tho enhancement. After hearing 
counsel on both sides wo propose to ac¬ 
cede to some extent to his request. In 
this ca«e three men have been convicted 
under S. 32o of causing hurt with lathis. 
In our opinion the provisions of S. 106 
of the Code of Criminal Procedure can 
be applied and they f can be ordered to 
find security to keep tho peace. In so 
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far as different opinion was taken in the 
case of Dubri v. King-Emperor (1), we 
regret our inability to agree with that 
opinion. 

We consider that the words “ assault or 
other offences involving a breach of the 
peace ” clearly include the offence of 
causing hurt under S. 323 and in the 
circumstances of the case we consider 
that these persons should be ordered to 
find security, though we do not think 
that the amount of the security should 
be as great as that suggested by the 
learned Sessions Judge. We call on 
each of these persons under the provi¬ 
sions of S. 10(3 to find security each in 
bis own recognizances for Rs. 100 and 
each with one surety of Rs. 50 to 
keep the peace for one year. The sure¬ 
ties shall be persons who are considered 
as satisfactory sureties by the Sub-Divi¬ 
sional Magistrate exercising jurisdiction 
in the place where the offence was 
committed. 

Reference accepted in part. 

(1) (.11)20] «S O. L. J. 3IS. 
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Stuart, C. J. 

Gurdin and others —Accused—Appel¬ 
lants. 

v. 

Ki ng-Emperor — Complainant — Op¬ 
posite Parly. 

Criminal Appeal No. 2fi of 192G, De¬ 
cided on 13th February 192(5, from the 
order of the 1st Addl. S. J,, Lucknow (at 
Bara Banki), D/- 19th December 1925. 

1‘enal Code. S$. 140 and 301— Death caused 
during assault by unlawful assembly in further- 
cane of common object—\\’hn inflicted fatal 
injury not known—All talcing part can be found 
guilty under S. 304— Penal Code S. 34. 

Where in an assault by an unlawful assembly 
death is caused in furtherance of its common 
object, and the evidence cannot disclose who of 
the participants was the actual person to in¬ 
flict the injuries which caused the death, the 
culpability can be brought home to all the per¬ 
sons taking part in the fight. (P 103, C 2] 

John Jackson — for Appellants. 

Nagendra Nath Ghoshal and G. Jl. 
Thomas — for the Crown. 

Stuart, C. J. —-The facts of the case 
out of which this appeal arises are those. 
Kunj Bebari Brahman purchased a shure 


in the village of Julhwamau at Court-, 
sale in the autumn of 1924, and obtained 
formal possession through the civil 
Courts. According to his story he obr 
tained actual possession over certain 
plots which he brought under cultivation 
in the kharif of last year and sowed with 
paddy. His right to cultivate the fields, 
according to his story, was challenged by 
Gurdin Brahman and others. There i* 
no doubt as to the fact that he lodged a 
complaint in the Magistrate’s Court 
against Gurdin and others, and asked for 
proceedings to be taken under S. 145 of 
the Code of Criminal Procedure to restrain 
them from interfering with his cultiva¬ 
tion of these fields, and it is also estab¬ 
lished that these proceedings terminated 
in a compromise under which the oppo: 
site side agreed that the produce of cer¬ 
tain plots should be divided in equal 
shares between them and Kunj Beharu 
There can further be no doubt as to the 
fact that on the 28th of August 1925, a 
disturbance took place upon these fields 
in the course of which injuries were 
caused to members of both parties 
engaged in the disturbance. The wea¬ 
pons used were lathis. Bhullu, Kunj 
Behaii’s mother’s brother, received inr 
juries from the result of which he died. 
Other members of Kunj Behari’s party 
received injuries and members of the 
other party also received injuries. Tke- 
disturbance was of the nature of the free 
light common on such occasions. The 
first point to be decided is as to the. 
presence of all the appellants in the- 
fight. I am satisfied that they were alL 
present at the fight and that they took; 
part in it. The next point to be decided, 
is in respect of the relative rights of the' 
parties. The case for Kunj Bebari is 
that be sowed and cultivated the fields 
but for the sake of peace was ready to 
givo the other side half the crop. The 
case for the other side is that they sowed 
and cultivated the fields and that they 
had paid rent for them to Kunj Bebari 
but they were ready for the sake of peace- 
to givo up half the crop. I do not be¬ 
lieve either story. It appears to me that 
what really happened was that a portion-' 
of the crop had been sown by one party, 
and the remaining portion by the other 
and that it was for this reason that they 
eventually arrived at an arrangement 
under which it was decided that half th Q 
crop should be given to one party and. 
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half the crop to the other. It is very 
difficult to apportion more accurately the 
extent of cultivation by either side. I 
now come to the next point, the origin 
and nature of the fight. I am satisfied 
that the appellants' party were cutting 
the crop in the absence of Kunj Behari’s 
party and that Kunj Behari was rightly 
apprehensive that a portion of the crop 
might be taken away before he got his 
part, with the result that his share 
might have been substantially dimi¬ 
nished, and that Kunj Behari with his 
party arrived on the spot to prevent 
them and upbraided the appellants party 
with the dishonesty of their action T 
am further satisfied that the appellants 
party commenced the quarrel and that 
the first blow was struck by one of them 
In these circumstances they had no right 
of private defence of any kind. Although 
Bhullu was killed in the course of the 
fight the learned Judge has refused to 
convict on the charge under S. c04 of the 
Indian Penal Code. His reason for his 
refusal is, as stated by him, that there 
was no clear proof as to who caused the 
fatal injury. He, in my opinion, has 
arrived at a completely mistaken view of 
the law upon the subject and has mis¬ 
understood the provisions of S. 149 of the 
Indian Penal Code. Upon the facts as he 
has found them a member of the appel¬ 
lants’side struck the blow or blows which 
resulted in Bhullu’s death and every 
member of the party must have known 
that fa*al injuries wore likely to be com¬ 
mitted in prosecution of the common 
object of their unlawful assembly, that 
common object being to resist Kunj 
Behari’s party over the matter of the 
division of the crop. There has been 
considerable difference of opinion as to 
the law upon the subject, but in my 
opinion the correct view of approaching 
the matter either under the provisions 
of S. 149, S. ‘14 or the abetment sections 
of the Indian Penal Code is the view 
taken by a Bench of the Allahabad High 
Court in Emperor v. Ilannman ( 1 ) and 
by a Bench of the Allahabad High Court 
in Emperor v. Crttlab (‘2). In the first 

decision at page 563 the Bench says : 

They were all taking part in the beating and 
all must be presumed to have known tha the 
probable result of such a beating was that at 

(1) [1918J 35 A11. 500 — 2 L l."C. 1005 =^ ll 

A. L. J. 926. 

(2) [1918] 40 All. G8G = 47 I. C. 805 = 16 

A. LJ. 731. 
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least such bodily injury would be caused as was 
likely to cause death. 

In the second decision at page 733 the 
Bench says : 

It is impossible to say whose lathi fractured 
the skull ... If five or more persons had 
banded together in this matter on behalf of the 
accused, no one would have hesitated to have 
held all five guilty of the offence of culpable 
homicide not amounting to murder : S. 149 of 
the Indian Penal Code. 

The view taken by the learned Ses¬ 
sions Judge to the effect that where in 
an assault of this kind the evidence can¬ 
not disclose which of the participants 
was the actual person to inflict the in¬ 
juries which caused the death the cul¬ 
pability cannot be brought home to all 
the persons taking part in the fight, is 
not a correct view. But as the Local 
Government has not appealed against the 
acquittal under S. 304 no action will be 
taken towards altering the conviction. 
It would have been open to me to call 
upon the appellants to show cause why 
their sentences should not be enhanced. 
In the circumstances of the case I do not 
think, however, that such a course is 
necessary or desirable. In this particular 
case the requirements of justice have 
been fulfilled by the passing of the sen¬ 
tences which have been passed. I am 
satisfied that all the appellants have 
been rightly convicted. The sentences 
are certainly not excessive. I, therefore, 
dismiss this appeal. 

Appecil dismissed. 
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Wazir Hasan, J. 

Debi Sahai and others —Defendants 
Appellants. 

v. 

Narayan Sahai and others —Plaintiffs 
—Respondents. 

Second Appeal No. 310 of 1926, Decided 
on 15th November 1926, from the decree 
• >f the Dist. J., Hardoi, D, - 14tli May 
1 926. 

Transfer of J'ropcrty Ac/, S’. 83— Dcpo't 

withdrawn is not covered. 

Section 83 Goes not include a deposit subse 
<iue ntly withdrawn ; 35 Mad. 44 and 40 Ma<l. 
804 .Foil. [I> 104, CL] 

II aid m add in —for Appellants. 

S. J/. Ahmad —tor Respondents. 

Wazir Hasan-, J. —This is the mort¬ 
gagees’ appeal in a claim for redemption. 
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Previous to the suit for redemption, out 
of which this appeal arises, the mort¬ 
gagors had in June 1921 made a deposit 
under S. 8b of the Transfer of Property 
Act, 1882, for tho purpose of redeeming 
the mortgage. The deposit w*s not ac¬ 
cepted. Then they brought the suit for 
redemption. The suit was dismissed on a 
preliminary point and after the dismissal 
the mortgagors withdrew tho deposit in 
September 1923. The decree dismissing 
the suit was reversed in appeal and now 
the decree for redemption under appeal 
has come to be passed. In making that 
decree the lower appellate Court has 
held the mortgagees responsible for mesne 
profits from the date of the first deposit 
in June 1921. Against this decision tho 
present appeal is preferred. 

I am of opinion that tho appeal sue- 
|-ceeds. The mortgagors having withdrawn 
bhe deposit wore not entitled to claim 
{the benefit of S. 83 of tho Transfer of 
•properly Act, 1882. As pointed out by 
the learned Judge of the Madras High 
Court in the case of Krishnasami CJiilticir 
v. Thipya Ramasanii Chcttiar (1), that 
section does not include a deposit sub- 
•scquently withdrawn. The case just now 
mentioned was followed in Theca ratja 
Reddy v. Venkata Chat am Panditha n (2), 
and if 1 may respectfully say so, they 
wero lightly decided. 

I, therefore, allow this appeal and 
modify tho decree for redemption passed 
by tho Court below by striking out the 
mortgagees’ liability for mesne priits 
from .Inno .1921 altogether. I would 
make no order as to costs in this Court 
and would not disturb the order as to 
costs in the Courts below. 

Appeal allotted. 

(1) Ll'jilJ Mad. 44— 81. C. 7(>3=(1<>11) 1 

M. \V. N. 80. 

12) f JOIOJ 40 IU.ul. MU- '20 M. T.. .7. 403=1 

I- W. 43«r 0 7 1. C. 441 =■(1010) i£ M. \Y. 

N. 321. 
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Wazir Hasan, J. 

Jia haf —Defendant—Appellant. 

v. 

?dt. ,S (tori/ Iiil i and others —Plaintiff 
a n d Do fend an t s— Respondents. 

Second Appeal Ko 183 of 1926, Deci¬ 
ded on 12th November 1926, from the 
<locr«-o of ♦ bo 2nd Addl. Dist. J., Unao 
l)f- J <»tli March 1926. 


Evidence Act, S. 115— A party to a contract for 
a sale inducing a belief in a subsequent pur¬ 
chaser of a property that he has no right over the 
property—The right under the contract cannot 
subsequently be enforced . 

A man who has represented to an intending 
purchaser of a property that he has not a secu¬ 
rity, and induces him under that belief to buy, 
cannot, as against that purchaser, subsequently 
attempt to put his security in force. 

A mortgaged a grove with B, and further on 
agreed to sell the same to B. In execution of a 
simple moi ey uecree C purchased half of the 
grove from A subject to B’s mortgage. B pur¬ 
chased the other half of the grove irom A and 
brought a suit, on basis of his mortgage, for sale 
of the other half purchased by C. G paid oG 
the entire mortgage mcney and B accepted tho 

mo without any mention of the contract of 
sale, in a suit by B to specially enforce the 
con tr; ct of sale. 

Held : that B was estopped from claiming 
specific performance. CP. 105, C. 2, P. 106 , G. 1J 

D K. Seth —for Appellant. 

Motilal Sakscna —for Respondents. 

Judgment. — This is tl o ai j tal by Jia 
Lal, defendant, from the decree of the 
Additional District Judge, Lucknow, at 
Unao, dated tho 16th of March 1926 revers¬ 
ing tho decree of tho Munsif, North Unao, 
dated the 19th of October 1925. The 
facts are as follows : 

Akbar Khan, who is one of tho defend¬ 
ants to the suit out of which this 
appeal arises was the owner of a grove 
situated on Nos. 3718, 3719-1 and 3773-1 
at Unao. On tho 11th of August 1922, 
ho made a mortgage of that grove for 
a sum of Rs. 100 in favour of Mt. 
Saera Bibi, tho plaintiff-respondent. On 
tho 15th of August 1922, it is common 
ground, Akbar Khan entered into an 
agreement with Mt. Saera Bibi to 
sell that grove to her for a sum of 
Ks. 140. Tho sale price was to includo 
tho mortgage money due under tho deed 
of the 11th of August 1922. On the date 
of tho agreement Rs. 20 wove paid by 
Mt Saera Bibi to Akbar Khan by way of 
earnest money towards tho contemplated 
sale One Sri Narain, another defendant 
in thi!suit, held a simple money decree 
against Akbar Khan. In the process of 
execution of tho decree Sri Narain at¬ 
tached the grove in quostion. On the 
7th of November 1922 Mt. Saera Bibi 
preferred objections against the attach¬ 
ment under O. 21, R. 58, of the Code of 
Civil Procedure. In this petition of ob¬ 
jection sho stated that tho grove was 
held by her under a mortgage and that 
there was a contract for sale in respect 
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of it between her and Akbar Khan. 
That petition was summarily dismissed 
by the Court seised of the execution pro¬ 
ceedings. 

On the 26th May 1923, Mt. Saera 
Bibi instituted a suit for a declaration 
that the grovo in question was not 
liable to attachment and sale on the 
•grounds that it was held by her 
under a mortgage and that it was 
subject to a contract of sale in 
her favour. The suit was dismissed 
on the • ground that the contract of 
sale created no charge in favour of 
Mt. Saera Bibi and that the grove could 
be sold subject to her mortgage. The 
result was that half of the grove in ques¬ 
tion was sold in execution of Sri Narain’s 
decree and inirchased on the li th of 
October 1923 by Jia Lal, the defendant- 
--appellant for a sum of Rs. c 5. Some time 
afterwards probably on the 11th July 
1923 as the statement of oi e of the wit¬ 
nesses shows, Mt. Saera Bibi purchased 
the remaining half of the grove from 
Akbar Khan. Having dono this she 
brought a suit on the basis of the mort¬ 
gage of the llth of August 1922 for sale 
of the half share of the grove which was 
purchased by Jia Lal on the loth of 
October 1923. To this suit both Akbar 
Khan and Jia Lal were impleaded as 
defendants. On the 26th of May 1924 
the Court granted a decree for sale of the 
half share of the grovo. As usual, the 
defendants both Akbar Khan and Jia Lai 
were laid under an obligation to pay the 
whole of the mortgage mono}, that is 
Rs. 100 principal and Rs. 16-15-0 interest 
within a certain time if either of them 
wished to avert the sale of the half share 
of the grove. They were also made liable 
lor the costs of the suit. In pursuance 
of this decree Jia Lal deposited in Court 
the sum of Rs. 116-15-0 on the 27th of 
January 1925 and Mt. Saera Bibi real¬ 
ized the deposit. 

Now wo come to the suit, out of which 
this appeal has arisen. It was laid for the 
relief of specific performance of the con¬ 
tract of sale for the half share of the grovo 
which was bought by Jia Lal at auction 
«alo on the llth of October 1923. Mt. 
Saera Bibi offered to pay Jia Lal the sum 
°* t Rs. 20 which she had paid to Akbar 
Khan in pursuance of the contract of 
} iale Amo”gsfc other defences Jia Lal 
raided the defenco of estoppel. The trial 
Court dismissed the suit. On appeal by 


Mt. Saera Bibi the learned Additional 
District Judge has reversed the decree of 
the trial Court as already stated and 
granted the relief of specific performance 
of the contract of sal© to her by imposing 
upon her the condition of payment of 
Rs. 20 and also half of the mortgage 
money to Jia Lal. Tbo learned Judge 
states in his judgment that no question 
of Jia Lai’s notice of knowledge of the 
agreement of sale was raised in this case 
on apjieal. 

The above are all the facts. 

I am of opinion that the appeal suc¬ 
ceeds on the jilta of estopxiel. As regards 
that plea the learned Judge observes that 
the plaintiff, Mt. Saera Libi, relied on 
the contract of sale in the objec tion pro¬ 
ceedings under O. 21. R. 58, of the Code 
of Civil Procedure and also in the suit 
which followed it and concludes that 
that was sufficient evidence to establish 
the fact that she never waived her right 
to the sale of the grove to her.” This 
observation of the learned Judge is 
wholly immaterial to the idea of estoppel. 
Jia Lal was no i arty either to the objec¬ 
tion proceedings or the declaratory suit 
following those proceedings and it is 
agreed that he had no knowledge of the 
contract of sale. Therefore the plaintiff's 
acts and declarations in respect of her 
lights under the contract of sale are of 
no consequence. "What is of consequence 
are the facts that when in the suit for 
sale the plaintiff, Mt. Saera Bibi, and 
Jia Lal wero brought face to face she 
omitted to mention her claim for specific 
performance on the basis of the contract 
of salo and further she obtained a decree 
for the mortgage money as against Jia 
Lal and thereby by her conduct induced, 
in him the belief that he w r as the owner 
of the half share of the grove. The cli¬ 
max w-as reached when sho accepted the 
paymotit of the mortgage money from the] 
hands of Jia Lal. These facts fully estab-' 
lisli in my judgment the ] lea of estoppel- 
raised by Jia Lal as a defence to the 
plaintiff’s suit. 

The law of estoppel so for as British 
India is concerned i^ embodied in S. 115 
of the Indian Evidence Act, 1872. That 
section well bear reproduction here. 

When one person has, by his declaration, act 
or omission, intentionally earned or permitted 
another prson to believe a thing to be true and to 
act upon such belief, neither he nor his repre¬ 
sentative shall be allowed, in any suit or proceed- 
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ing between himself and 6uch person or his 
representative, to deny the truth of that thing. 

In terms of the above section Mfc. 
Saera Bibi both by her act and omission 
permitted Jia Lai to believe that he was 
the owner of the half share of the grove 
and that Jia Lai acting on that belief, 
allowed himself to have been rightly 
impleaded in the suit for sale in the 
character of the owner of half of the 
grove and in that character he made*pay¬ 
ment of the mortgage money and Mfc. 
Saera Bibi, the plaintiff, accepted the 
payment from Jia Lai in the character of 
an owner of the share in suit. The 
observations of the Right Honourable Sir 
Montague B. Smith in the case of _T lunno 
Lai v. Lalla Chhoonee Lai (l) are to my 
mind wholly apposite to the present 
case. That was a case in which estoppel 
was pleaded as against a claim to enforce 
a security. It was found that the secu¬ 
rity was kept secret from the defendants 
when they purchased the subject of the 
security. In that state of facts Sir 
Montague B. Smith observed : 

If then the issue has been properly found, it 
is really decisive of the case, because it supports 
the plain equity, that a man who has repre¬ 
sented to an intending purchaser that he has 
not a security, and induced him under that 
believe to buy. cannot as against that purchaser 
subsequently attempt to put his security in force. 

1 allow this appeal, set aside the 
decree of the lower appellate Court and 
restore the decree of the Court of first 
instance with costs all through. The 
cross-objections are dismissed. ISo order 
as to costs as regards them. 

Appeal a! loir fill. 

(1) (1*72] 1 I. A. 144—21 W. It. 21 = 3 Sar. 

302 (P. C ). 
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Stuart, C. J., and Raza, J. 

La h ra ich i — Defendant—Appellant. 

v. 

Tirbeni Singh and ai.other —Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 1S6 of 1926, Deci¬ 
ded on 22nd December 1926, from the 
decree of tho Dist. J., Fyzabad, D - Jlsfc 
May 1926. 

(<i) Civil J’. C\. .S’- 11 —Suits for pre-emption 
by .1 anti B —-I’.s suit dismissed by draidng lots. 
.1 and B having equal rights—Subsequently Ji's 
iuet dismissed, sale being not liable to pre- 
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emption—B can succeed in appeal without 
appealing against dismissal of suit against A. 

Two rival pre-emptors A and B brought two 
separate suits for pre-emption and both werA 
heard together. It was found that both had 
equal rights of pre-emption and after drawing 
lots unsuccessful pre-emptor’s suit was dismis¬ 
sed without deciding the other issue as to whe¬ 
ther the right of pre-emption could be exercised 
at all. Then the Court decided this issue and 
finding against B dismissed his suit also. B 
appealed against the decision and succeeded. 

Held : that if there had been a decree in favour 
of A which stood in the way of B until it was 
reversed, B woufd not have been in a position to 
succeed in an appeal against the dismissal cf his 
own suit, until he had removed the obstacle 
created by the decision in favour of A against 
himself. But B was not in a position to appeal 
as to the dismissal of A’s suit, and under these 
circumstances B had every right to appeal 
against the dismissal cf his own suit without 
taking any further action : 33 All. 51 and 

A. I. B. 1923 All. 490 (B.B.), Dist. [P 107 C 2] 

(6) Words "qabzadari ", meaning. 

The word “qabzadari” may in some cases 
mean under-proprietarv rights. [P 1G7 C 2] 

Bishcshwar Nath Sriuastava —for Ap¬ 
pellant. 

Ii. D. Sinha, Kalka Prasad and Gopal 
Chandra Sinha —for Respondent No. 1. 

Judgment. —The facts necessary for 
the decision of this second appeal may 
bo stated as follows : 

A certain Ram Nielli sold what lie 
described as his rights in an under-pro¬ 
prietary tenure to one Bahraichi. Two 
persons, Tirbeni Singh and Rampher in¬ 
stituted suits which were separate suits, 
each asserting a right of pre-emption 
over the property sold. Rampher joined 
Tirbeni Singh as a defendant in his suit 
and Tirbeni Singh joined Rampher as a 
defendant in his suit. The two suits 
were heard together. At the commence¬ 
ment the Court trying the suits discussed 
the relative claims of Tirbeni Singh and 
Rampher to exercise a right of pre¬ 
emption, if the property sold were pro¬ 
perty over which a right of pre-emption 
could he exercised. The Court found 
that Tirbeni Singh and Rampher had 
equal rights of pre-emption under such 
conditions. This view was accepted by 
Tirbeni Singh and Rampher, and the 
Court then proceeded (as provided by 
law) to draw lots to decide who would 
he the successful party. Tirbeni Singh 
succeeded in tho drawing of lots, and 
Rampher then abandoned prosecution of* 
his suit which was dismissed. But an 
issue had been framed in both the suits 
as to whether the property was property 
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over which a right of pre emption could 
be exercised and the learned trial Judge 
decided upon this point that the rights 
which purported to have been transferred 
were rights of a tenant in an occupancy 
holding and as such incapable of transfer. 
In consequence in addition to dismissing 
Rarapher’s suit which had not been pro¬ 
secuted to the end, he dismissed Tirbeni 
Singh’s suit. Tirbeni Singh appealed 
and the learned District Judge decided 
that the property transferred was pro¬ 
perty over which a right of pre-emption 
should be exercised inasmuch as it was an 
estate held in an under-proprietary ten¬ 
ure. The vendor Bahraichi has come to 
this Court in second appeal. His learned 
counsel has taken two points. The first 
point is that what was transferred was 
the right of tenant in an occupancy hold¬ 
ing, which cannot be transferred under 
the law. The second point is that 
Tirbeni Singh’s appeal was bound to fail, 
because while appealing against the dis¬ 
missal of his *own suit he had not ap¬ 
pealed against the dismissal of Rampher's 
suit. 

In regard to the first point we have 
been taken through the evidence and we 
consider that the learned District Judge 
arrived at a correct conclusion. The 
Taluqdar of Ajudhia had at the first 
regular settlement applied to be placed in 
complete proprietary possession of the 
property, with which we are concerned 
in the present appeal. The predecessor- 
in-interest of Ram Nidh contested this 
claim and asked for a sub-settlement. 
He claimed what ho called pukhtadari 
rights. The parties compromised and 
the predocessor-in-interest of Ram Nidh 
was allowed under this compromise by 
the Taluqdar of Ajudhia what were 
called qabzadari rights which included 
the rights in suit. The Settlement Ollicer 
in his Hnglisli order called the rights 
“occupancy” rights. We have it in evi¬ 
dence that all along in the revenue papers 
the rights granted were described as 
under-proprietary rights and that all 
along the holders of these rights have 
been treated by the taluqdar as under¬ 
proprietors. 

No one has ever questioned the fact 
that these rights were under-proprietary 
rights until Bahraichi after having taken 
the transfer of under-proprietary rights 
has thought it convenient as a defence in 
a pre-emption suit to assert that they 


were only the rights of an occupancy 
tenant. If the decision of Mr. Carnegy 
had been a clear and specific decision 
that the rights in question were the 
rights of a tenant only, we should have 
been precluded in going behind that 
decision, whatever might have been the 
subsequent treatment of the property in 
the hands of the holders. We consider 
however, that this decision is ambiguous 
and that it can be read either as a deci¬ 
sion that under-proprietary rights were 
granted or as a decision that the rights 
of an occupancy tenant were granted. 
We find that in using the word “occu¬ 
pancy” Mr. Carnegy was translating the 
word “ qabzadari” and it is settled law- 
that the word “qabzadari” may in some 
cases mean under-proprietary rights. 
Taking into account the evidence of sub¬ 
sequent treatment, we are of opinion 
that the learned District Judge arrived 
at a correct conclusion. 

Upon the second point there is very- 
little to say. We have been referred to 
the Pull Bench decision of the Allahabad 
High Court in Zaharia v. Dcsbia (1) and 
in Ghansham Singh v. Dliola Singh (2), 
but neither of these decisions is directly 
in point though some remarks at p. 512 
of the last case are very helpful. If; 
there had been a decree in favour of any' 
person which stood in the way of Tirbeni 
Singh until it was reversed, it is clear' 
that Tirbeni Singh would not have been 
in a position to succeed in an appeal; 
against the dismissal of his own suit,! 
until he had removed the obstacle created 
by the decision in favour of another person 
against himself in the other suit. But 
here Tirbeni Singh was not in a position] 
to appeal as to the dismissal of Rampher’s] 
suit. If Tirbeni Singh had appealed bet 
would have been met with the obvious- 
reply that the suit as against him had 
been dismissed, that the decree was in 
his favour and that there was nothing, 
upon which ho could appeal. In these 
circumstances we consider that Tirbeni 
Singh had every right to appeal against 
the dismissal of his own suit without) 
taking any further action and wo there-; 
fore dismiss this appeal with costs. | 

Appeal dhnissed. 


U) [lull] 33 All. £1=7 I. C. 156=7 A. L. J 
8G1 (F.B.). 

(2) A. I. R. 1923 All. 190 = 45 All. 500. 
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A. I. R. 1927 Oudh 108 

Stuart, C. J., and Gokaran 
Nath Misra, J. 

Gayadin —Defendant —Appellant. 

v. 

Tjodhi —Plaintiff—-Respondent. 

Mis. Appeal No. 45 of 1926, Decided 
on 23rd December 1926, from the order 
of the Sub-J., Unao, D/- 1st September 
1926. 

Oudh Rent Act (22 of 188G), S. 108, Cl. (10)— 
Suit by one tenant against another is not covered 
—“ Illegally ejected" imply that tenant was 
previously in possession—Payment of rent and 
its acceptance by landlord does not shoiv j*osscs- 
sio)i by tenant — Mete impleading landlord as 
defendant trill not bring suit under Cl. (10). 

Section 10S <B) refers to suits brought either 
by an under-proprietor or a tei ant against the 
superior proprietor or the landlord, if, theic- 
fore, a suit has bceu brought by a perton alleg¬ 
ing himself to be a tenant against ai other per¬ 
son who has prevei ted him from taking posses¬ 
sion of the holding, having himself taken posses¬ 
sion of the same f rcibly a..d illegally, the suit 
is not one contemplated to be cognizable by the 
revenue Court under S. 108. [P 109,"C 1] 

The words “ recovery of occupancy” indicate 
recovery of actual possession of the land as 
distinguished from merely constructive posses¬ 
sion, and the words “ illegally- ejected” imply 
that tlio tenant was previously in pos-essiou and 
had subsequently been ejected. CP 109, C 2] 

Where a tenant has never been in possession 
of his holdi g but merely tries to recover that 
holding whether from the landlord or from any 
other person whom he alleges to bo in illegal 
possespiou thereof, the suit cannot be considered 
to bo one cognizable by the revenue Court. In 
order that a suit should be cognizable by the 
rovonue Court, it must be alleged ai.d found 
rhat the plaintiff was at some time previous to 
t he institution of the suit in actual possession 
of the land whether himself or through his sub¬ 
tenants and had subseque • tly been ejected by 
rhe landlord. If some body else besides the 
landlord has illegally taken possession if tlio 
holding the remedy must he sought in the civil 
Court and not in the revenue Court. CP 110, C l j 

The mere fact that the plaintiff paid tho 
rout and tho landlord accepted it does net in 
any way show that the plaintiff actually had 
at any time obtained possession of the hold¬ 
ing which had been let out to him by tho 
landlord. [P no. C 1, 2J 

The mere fact that the landlord is impleaded 
cannot convert tlio suit into a suit of the class 
contemplated by S. 108, Cl. (10). CP 110, C 2) 

Alt Uddin Ahmad — for Appellant. 

Maliabi r Prasad Sri rasiava — for 

Respond on l. 

Judgment. —This is an appeal from 
<l*o order of tho Subordinate Judge, 
Unao, setting aside tho order of tho 
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Munsif, South Unao. The learned Munsif 
held that the suit was triable by the 
revenue Court but the learned Subordi- 
na f e Judge has taken a contrary view 
and remanded the case to the trial Coi.rt 
for decision on merits. 

Tho sole point for decision in this case 
is whether the suit is triable by the civil 
Court or by the revenue Court. It would 
be proper to state the allegations on 
which the plaintiff came to Court in 
order to determine the question in issue. 
The plaintiff stated in his plaint that 
one Mathura Kurmi was originally the 
tenant of the plot in dispute holding 
under Defendant No. 2 the landlord of 
the village. Mathura Kurmi is alleged 
to have died some 5 y ears ago ; and aPer 
bis death the said plot is stated to have 
been entered in the name of his widow, 
Mfc. Rukmin, who died beirless. It was 
also staged in the plaint that Defendant 
No. 2, the landlord, took possession of 
the land on her death and on the 19th 
May 1923 executed a patta of tho said 
land in favour of the plaintiff on an 
annual rent of Rs. 6 giving him permis¬ 
sion to cultivate it from ltil F. It was 
further alleged in tho plaint that Defend¬ 
ant No. 1 forcibly cultivated the said 
plot of land in spite of a protest by 
Defendant No. 2, tho zamindar. It was 
also alleged that the landlord had 
^realized from tho plaintiff Rs. 12 on 
account of rents for two years, namely, 
lccl and 1332 F, in spite of the fact that 
ho was never in possession of the bolding 
in dispute. Tho cause of action was 
stated in the plaint to have accrued on 
the 19th May 1923, tho dato of execu¬ 
tion of the patta in favour of tho plain¬ 
tiff and in July 1923, tho beginning of 
1331 F, when he ought to have got pos¬ 
session but could not obtain it owing to 
Defendant No. 1 having forcibly culti¬ 
vated the land. The suit was brought 
on tho 26th January 1926. 

It would thus be clear from tho ab 
legations set forth above that the plain¬ 
tiff never obtained possession of the land 
granted to him by Defendant No. 2, 
under the patta, dated tho 19th May 
1923 ; that it was not Defendant No. 2, 
the land lord, who prevented him from 
entering into possession of his holding, 
but it was really Defendant No. 1 who 
had forcibly cultivated the said land 
without the consent of the landlord, and 
that tho actual possession of tho holding 
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wa 5 ? claimed by the plaintiff from De- 
iindant No. 1, who, a? sta.ed ahove, was 
illegally in pcuseisim thereof. The suit 
is not. therefore, one for recovery of 
act 'al possession of the holding by the 
plaintiff in respect of the land from 
which he had illegally been ejected by 
the landlord b ifc is one for recovery of 
pMsession of the said holding from De¬ 
fendant No. I who, according to the al¬ 
legations of the pla ntiff was merely a 
trespasser. The question which wo have, 
therefore, to decide is whether such a 
anit is cognizable or not by the civil 
Court. 

After hearing the arguments in this 
case and afr.er having perused the ord »r.s 
of the Courts belov we have no hesita¬ 
tion in holding that the suit as brought 
wa* clearly cognizable by the civil Court 
and not by the revenue Court. 3. 108, 

Cl. 10, is alleged to bar the present suit. 
It finds i*-.s place under Chap. 8 of 
the O idh Rsnt Act (22 of 1886) the 
h ading of which is “ Jurisdiction of the 
Co Tbs." 

There are four classes of suits stated in 
S. 103. They a-e as follows : 

(A) Suits bv a landlord. 

(Bj Suits by an under-proprietor or a tonant. 

(C) Suits regarding division or appraisement 

of pro luce. 

(D) Suits by, and agiinst, lambirdars, co- 
sharers and mafidars. 

Clause 10 finds its place under heading 
(B) state! ahove. To o ir minds the said 
heading refers to suits brought either by 
an under-prop**ietor or a tenant against 
the superior proprietor or the landlord. 
The frame of the entire section justifies 
this inference. If, therefore, a suit has 
been brought by a person alleging him¬ 
self to be a tenant against another person 
who has prevented him from taking pos¬ 
session of the holding, having himself 
taken possession of the same forcibly and 
illegibly, the suit, in o ir opinion, is n it 
one cont unplated ho he cognizable by the 
revenue Co irt under 3. 103 of the Ondh 
Rent Act S. 103, Cl. (10), runs as 
follows : 

Suit for recovery of tin occupancy of any 
land which has b;ei treated by a la idlord as 
abandoned or fro n which a j u ider-proprietor 
or tenant has been illegally ejected by the land¬ 
lord or for po<ses-iioa by a person in whose 
favour an exproprietary tenancy arises under 
S. 7A. 

We have purposely underlined (here 
italicized) the words " recovery,” 
*' occupancy ” and “ illegally ejected ” 
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which find place in the said cla”se 
in order to bring out clearly the 
moaning of the clause as it 
stands. In our opinion the words “ re-1 
covery of the occupancy " indicate re¬ 
covery of act- al possession of the land 
as distinguished from merely construc¬ 
tive possession. It also app ars to us to 
be clear that the words *' illegally ejec¬ 
ted ” imply that the tenant was pre¬ 
viously in possession and had subse¬ 
quently been ejected. 

In the case of Chandilca Bokhsh 
Singh v. Raghitnath Kunwar (1), Pb. 
Kanbaiya Lai. A. J. C., while interpret¬ 
ing S. 108. Cl. 10, held that the word 
“ occupancy " indicated physical posses¬ 
sion for there could be no ejectment of 
a person who had himself not been in 
l)Os-ession. and that it sho • lcl be distin¬ 
guished from the word “ possession " 
which connoted and included both actual 
as well as constructive possession. Tho 
learned Judge observed that : 

Section 108. Clause (10>, of the Oudh Rest Act, 
would not apply, if tho claimant lias i.ot been 
in actual possession of the said land, but was 
merely se.-ki g to obtain actual possession 
on the strength of his alleged title as against 
the landlord a id the psrso i in actual posses¬ 
sion. The title of a person in actual occupa¬ 
tion or cultivatory possession of a plot of la id 
is capable of being easilv determined by a sum¬ 
mary adjudication in tho revenue Court, but 
where the person is not in actual occupation,, 
the question of title might ii.Volvo an ela¬ 
borate inquiry into its origin and devolution., 
Tho application of S. 108, Cl. 10, of the Act 
is. therefore, confined to cases in which tho 
previous occupancy tf the under-proprietor is- 
allegod or ack lowledged. The occupancy must, 
hoA-ever, bo physical for there can be no eject¬ 
ment of a person, who has himself not beon in. 
occupatio i. 

In tho case of Righabar Drujal v. 
Ch'indan (2) decided in l‘J06 a Bench of 
the late Court of the Judicial Commis¬ 
sioner of Oudh, consisting of 
Mr. Chamier (now Sir Edward Chamior) 
A. J. C., and Mr. Evans, A. J. C., took 
the same view. On page 26, Mr. Chamier 
observed as follows : 

Nor do 1 think that it is a * suit for recovery 
of the occupancy of any land from whioh a 
tenant has bee 1 illegally ejected.’ These Words 
seem to imply that the plaintiff mu-t have been 
in possession and had been ejected by the land¬ 
lord. The plai .tiffs do not suggest that they 
have been in possession. The plaint shows that 
tho question for decision is whether the plain- 
tills are e 1 tit led to succeed to a right already 
declared to exist by competent authority. This 
is not a question which is reserved for the 
r«. v*» •»!*' c *11 rt 

(t) t 1'1 >j 1j d. tJ. i^o=ld x. *j. ios. 

(*j [ld07] 10 O. C. 23. 
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On page 29 Mr Evans observed : 

It is not alleged that plaintiffs ever obtained 
actual possession. They were, therefore, never 
'ejected. As pointed out by my learned colleague 
the wording of S. 108, Cl. *10, of the Oudh Rent 
Act implies that the particular kind of suit to 
which this section refers is a suit in which there 
has been an actual ejectment of the plaintiff. 
In this case there has been no such ejectment 
and what plaintiffs practically ask for is posses¬ 
sion cf this land as against defendant, whose 
predecessor they assert took possession as heir 
of the deceased Pane ham. 

Tho same view was taken by 

Mr. Daniels, A. J. C., in the case of 
<7 ay a Din Singh v. Chauharaja Pande 
(3), and by Mr. Dalai, A. J. C., in the 
case of Ash it y Ali v. Gttlam Sanoar (4). 
In Kalap Nath v. Mata Din (5), 
Pt. Kanliaiya Lai, A. J. C., held that 
S. 108, Cl. 10, of the Oudh Rent Act had 
no application where the contest was 
between rival tenants claiming to culti¬ 
vate the same land. We are, therefore, 
;clearly of opinion that where a tenant 
has never been in possession of his hold- 
ling, but merely tries to recover that 
jholding whether from the landlord or 
from any other person whom ho alleges 
to be in illegal possession thereof, the 
jsuifc cannot be considered to be one 
cognizable by the revenue Court. In 
order that a suit should he cognizablo by 
tho revenuo Court it must be alleged 
and found that tho plaintiff was at some 
:time previous to tho institution of the 
suit in actual possession of tho land 
I whether himself or through his sub¬ 
tenants and had subsequently been 
.ejected by the landlord. If somebody 
el^o besides the landlord has illegally 
(taken possession of the holding the 
)remedy must be sought in the civil 
Court and not in tho revenue Court. 
This, so far as we know, lias been the 
law consistently followed in the pro¬ 
vince of Oudh, and we have thought it 
proper to make it clear so as to avoid 
unnecessary litigation. 

It was contended before us that be¬ 
cause the rent had been realized by tho 
landlord from the plaintiff in respect of 
1331 and 1332 F., it must be deemed that 
tho plaintiff had been put into posses¬ 
sion of the holding. We regret wo are 
unable to accept that view. Tho mere 
fact that the plaintiff paid the rent and 
the landlord accepted it does not in any 

(3) A. I. R- 1021 Oudh 14. 

(4) A. I. R. 1924 Oudh 175. 

(5) [1915] 18 O. C. 48=28 I. C. 859. 
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way show that the plaintiff actually 
had at any time obtained possession of 
the holding which had been let out to 
him by the landlord. 

It was also contended that because 
the landlord was a defendant in the case 
the suit must be treated as one between 
a tenant and a landlord and thus cogniz¬ 
able only by the revenue Court. This 
contention also, in our opinion, has no 
substance. According to the allegations 
of the plaintiff himself the landlord did 
not at any time dispossess him ; rather 
it was alleged in tho plaint that Defen¬ 
dant No. 1 had forcibly cultivated the 
land in spite of a protest from the land¬ 
lord. The mere fact that the landlord 
was impleaded cannot, in our opinion, 
convert this suit into a suit of the class 
contemplated by the Legislature to be 
one cognizable by the revenue Court, 
under S. 108, Cl. 10. In order to have 
suit so cognizable it must be one where 
the tenant must have been previously 
in possession and where his ejectment 
must have subsequently taken place 
owing to an act of the landlord. Unless 
these two elements are established a suit 
cannot bo considered to fulfil the des¬ 
cription of a suit covered by S. 108, 
Cl. 10, which would be cognizable by 
the revenue Court and revenue Court 
alone. 

We are, therefore, of opinion that the 
view taken by tho learned Subordinate 
Judge is correct and tho suit must be 
tried in the civil Court. We, therefore, 
uphold the order of remand and dismiss 
this appeal. Tho costs of this appeal 
and of the lower appellate Court will 
abide the result. 

Appeal dismissed. 
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Stuart, C. J., and Raza, J. 

Udai Dat —Plaintiff—Appellant. 

v. 

Ambika Prasad ard other o—De'en' 
dants—Respondents. 

Second Appeal No. 183 of 1926 , Decided 
on 21st December 1926, from the decree 
of tho Offg. Sub-J., Gonda, D/- 8th 
February 1926. 
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(a) Hindu Law—Alienation by ividow for pro¬ 
viding reasonable dowry for her daughter is valid. 

There can be no question as to the right of a 
Hindu widow of a separated Hindu governed by 
the Mita-shara Law to make an alienation to 
provide a dowry for her daughter provided it is a 
reasonable alienation in the circumstances of 
the case and it is immaterial whether the deed 
was executed before or after the marriage cere¬ 
mony : A. I. R. 192G Oiidh 425, Rel. on. 

[P. Ill, C. 1] 

R. B. Lai —for Appellant. 

Bisheshiuar Nath —for Respondents. 

Judgment.— The facts as finally found 
by the lower appellate Court are that 
Maheshdat died on the 31st January 
1920, a separated Hindu whose estate 
was governed by the Mitaksbara law. 
He left’ a widow Mt. Phuljhari and a 
daughter Mt. Durpadi. After his death 
Mt. Phuljhari bore a posthumous son, 
who died very shortly after. Mt. 
Phuljhari executed a registered deed of 
gift on the 12th May 1924, by which she 
transferred a 2 annas share in an under¬ 
proprietary tenure which formed a 
portion of her deceased husband’s estate 
to her daughter Mt. Durpadi and Ambika 
Prasad, Mt. Durpadi’s husband. The 
mavriage of Durpadi had taken place on 
the 28th April 1924. The validity of 
this document was challenged by Udai 
Dat, a cousin of the late Maheshdat. It 
has been held by the lower Courts to be 
a valid disposition under Hindu law. 
There can be no question as to the right 
;of a Hindu widow of a separated Hindu 
governed by the Mitakshara law to 
make an alienation to provide a dowry 
for her daughter in ordinary circum¬ 
stances, and such an alienation cannot 
be questioned by the reversioners provided 
it is a reasonable alienation in the circum¬ 
stances of the case. The question whether 
it is or is not a reasonable alienation in 
the circumstances of the case is tx question 
of fact. A Bench of this Court decided 
in favour of this view in Maclho Prasad 
v. Dhan Raj Knar (1). 

This decision followed the decision in 
Chnraman Sahu v. Gopi Saint (2), in 
which the Bench deciding the appeal 
dealt exhaustively with the provisions of 
the Mitakshara law on the subject. But 
it is argued on behalf of the plaintiff- 
appellant, who questions the validity of 
the gift, that in this case Mt. Phuljhari 
had no right to make the alienation as it 

(1) A. I. R. 192G Oudh 425. 

(2) [1910] 37 O il. 1 = 13 C. W. N. 994 = 1 I. C 
945 = 10 C. b. J. 545. 
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has been found on the facts that in this 
family daughters are by custom excluded 
from inheritance and as the transfer was 
made 14 days after the marriage cere¬ 
mony bad taken place. The Courts 
below have found that the alienation in 
question was a reasonable alienation in 
the circumstances of the case. The deci¬ 
sion is clearly correct upon the merits. 
The finding that daughters are excluded 
from succession by custom in this family 
is a finding which is binding upon this 
Court. We do not however consider 
that the circumstances that in this family 
daughters are excluded from succession 
renders the law, which has been previ¬ 
ously stated, inapplicable. As has been 
laid down in the exhaustive decision in 
Churaman Saint v. Gopi Sahu (2), the 
provisions of the Mitakshara law are that 
inasmuch as it is the duty of a Hindu 
father to arrange for the marriage of his 
daughter and inasmuch as he incurs 
discredit in his religion if he does not do 
so, such daughters must be married to a 
suitable husband, and if the father owing 
to death is unable to perform this duty 
before the daughter has attained the age 
of puberty, the duty devolves upon his 
son, if any, and in absence of his sons 
upon his widow. As we read the provi¬ 
sions of the Mitakshara law upon the 
subject (it is not necessary to enumerate 
them as they are discussed at length in 
the Calcutta decision, to which we 
referred) the provision of a suitable 
dowry is essential. There is no differen¬ 
tiation between the apportionment of 
expenditure upon a dowry and expendi¬ 
ture upon other expenses incurred in the 
ceremony. 

It is clear that, whether a daughter is 
or is not excluded from succession, it is 
the duty of her father, and after him of 
her brothers, if any, and in absence of 
brothers of her mother, to unite her in 
marriage to a suitable husband before 
she attains the age of puberty in the 
interest of the religious benefit accruing 
to her father ; and this duty is equally 
incumbent whether she be or be not 
oxcluded from inheritance under a family 
custom. In order to perform such a 
ceremony it is necessary to provide the 
daughter with such garments and such 
ornaments as are necessary in her station 
in life, and it cannot be suggested that in 
a case in which she is excluded from 
inheritance under a family custmo it is 
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any less obligatory to provide her with 
such garments and snob ornaments. In 
0’ir opinion the provision of a suitable 
dowry is in the same category as the 
provision of suitable garments and orna¬ 
ments, and the obligation to provide tlio 
dowry cannot be separated from the 
obligation to provide other requisites of 
the ceremony. We do rot consider that 
the fact that the d^ed of gift was executed 
a few days aft *r the wedding ceremony 
can be urged by the appellant in his 
favoor. The clear object of the gift was 
to provide Mt. D irpadi with a dowry 
which has been found not to be an 
excessive dowry in the circumstances of 
the case. It was immaterial whether 
tho deed was executed b foie or after the 
ceremony as the object of execnting it 
was to provide such a dowry. In these 
ci**cninstances the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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WAZITI FI \S\N AND GOKARAN 

Nath Misra, JJ. 

T jal 13'ih'iditi —J udgment-debtor—Ap¬ 
pellant. 

v. 

Beni 'Madho — Decree-holder — Res¬ 
pondent. 

Rxeeution of Decree Appeal No. 67 of 
1925, Decided on 13th November 1925, 
from a d *cree of the Sub-J., Hardoi, D/- 
12th September 1925. 

Civil P. C., S. 42 —Execution of decree — 
Transferee Court has power of attachment under 
O. 21. R. 4rt (1). 

When a dccrco is transferred to a Court other 
thm the Court which passed the decree, for exe¬ 
cution the Court to which it is transferred has 
tho power of attachment under O. 21. R. 4S (l). 

[P 112 C 2] 

77. D. Chandra —for Appellant. 

P. D. R rstogi —for Respondent. 

Judgment —The respondents obtain¬ 
ed a simple money d *cr.*o from the Go irt 
of tih » S bordinate J dge of L 'cknow on 
the 17th of Ap»-il 1920 against fo »r per¬ 
sons, one of whom was the appellant, 
K"nwav Lal Bahadur. On the 6th of 
Ai»»-i 1 1921, the Co -rt of the Subordinate 
J dge of L cknow on an appli *ation 
b ing made to that effect by the decree- 
holders transferred the decree for exocu- 
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tion to the Court of the Subordinate* 
Judge of Hardoi. This was presumably 
done under th i provisions of S. 39 of the 
Code of Civil Procedure, 1908. Since the. 
transfer execution proceedings in relation 
to the decree have been taking place in 
the Court in the Subordinate Judge at 
Hardoi. Finally on the 17th of April 
1925 the decree holders applied to the 
Court of the S ibordioate Judge at 
Hardoi that the salary of the judgment- 
debtor, K'inwar Lal Bahadur, be attach¬ 
ed towards the satisfaction of the decree. 
Knnwar Lal Bahadur is a public servant 
holding the post of a Dvp ity Collector at 
Gorakhpur. Through the Collector of 
Gorakhpur the attachment was accor¬ 
dingly made by the Subordinate Judge. 
The action which the Subordinate Judge, 
took was obviously taken under the pro¬ 
vision of O. 21, R. 48, sub-R. (l), of the 
Code of Civil Procedure. On the 13th 
of July 1925 Knnwar Lal Bahadur sub¬ 
mitted an application to the Court of the 
S 'bordinate Judge of Hardoi and thereby 
raised the question that the attachment 
of the salary was made by the Subordi¬ 
nate Judg) witho it jurisdiction. The 
learned S bordinate Judge dismissed the 
application and this appeal is preferred 
against that order of dismissal, dated 
the 12tli of September 1925. 

It is argued that the power of attach¬ 
ment given by O. 21. R. 48, sub-R. 0). 
of the tho First Schedule of the Code of 
Civil Procedure can can only be exercis¬ 
ed by the Court which passed the decree 
and not by the Court to which the 
decree was transferred for execution 
under the provisions of S. 39 of the Code 
of Civil Procedure. In our judgment the 
contention has no substance whatsoever. 
When a decree is transferred to a Court 
other than the Court which passed the 
decree for execution tho Court to which 
it is transferred “shall have the same 
powers in executing such decree a-? if it 
lias been passed by itself” : vide S. 42 of 
tho Code of Civil Procedure. We are, 
therefore, of opinion that tho attachment 
made by tho S bordinate Judge of Hardoi 
was made within jurisdiction. 

Tho appeal fails and is dismissed with 
costs. 

Appeal dismissed - 
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Wazir H\san and Gokaran Nath 

Mesra, JJ. 

Shah Mohammad Naim Ata —-Defen¬ 
dant—Appellant. 

v. 

Mohammad Shamshuddin —Plaintiff— 
Respondent. 

Second Appeal No. 21 of 1926, Decided 
on 20th December 1926, from the decree 
of the Dist. J., Rai Bareli, D/- 10th 
October 1925. 

[а) Mahomed an Law — W akf—Property giveti 
to Sajjadanashin of a khanqah for its upkeep is 
wakf property. 

The property given to the S ijja.d inashiu of a 
khanqah for the upkeep of the buildings and the 
school connected therewith is the wakf property 
and cannot, therefore.be attiched in execution 
of a decree against Sajjdanashin, nor cau the 
rents and profits of the said pr ^perty be held to 
be liable to attichmint : A. I. R. 1921 P. C. 123 
(P. C.), Rel. on. [P. 114, G. 2] 

If the Sajjadinashin’s name is used in th© 
endowment, it cannot by any means be said th.it 
the property was given to him and not to the in¬ 
stitution. [P. 115. C. 1] 

(б) Mahomedan Law —■ Wakf—For creating 
wakf the word 1 *wakf” need not necessarily be used 
—Intention to set apart property for pious object 
is sufficient. 

In order to constitute a wakf. it is not neces¬ 
sary to use the word “wakf”. So long as it ap¬ 
pears that the intention of the donor was to set 
apart specific property or the proceeds thereof for 
the maintenance or support in perpetuity of a 
specific object or a series of objects recognized as 
pious by the Musalman Law, it amounts to a 
valid and binding dedication : 19 Cal. 203 aud 2 

M. I. A. 390, Rel. on ; A. I. R. 1924 P. C. 109, 
Dist. [P. HO. C. 2] 

(c) Crown Grants Act (1895)— Original endow¬ 
ment by tvakf made by former ruler maintained by 
Government but certain conditions about resump¬ 
tion imposed—Property does not cease to be wakf 
property—Mahomedan Law — W akf. 

Where certain property was endowed b 3 * the 
Kings of Delhi for the purpose of a wakf and 
subsequently the grant was miintained by the 
Government but certain conditions wero attiched 
to it : 

Held : that the fact that the Government laid 
down certain conditions in the sanad granted by 
it to the effect that in certain conditions the 
grant was to bo resumed, could not mean that 
the property, which hid bocn ere ited as endowed 
or wakf property by the Kings of Delhi aud Oudh 
and subsequently miintained by the British 
Government, ce ised to be wakf owing to the im¬ 
position of such conditions. [P. H9 t C. 2J 

M. XVasim, N icimxtullah and All 
Zaheet -for Appellant. 

Hyder Husain —for Respondent. 

Gokaran Nath Misra, J.— This is a 
defendant’s appeal arising out of a suit 

1927 0/15 & 16 


for declaration to the effect that certain 
rents and profits sought to be taken in 
execution of a decree against the appel¬ 
lant are liable to be attached in satisfac¬ 
tion thereof. The facts are that the 
plaintiff-respondent. Mohammad Sham¬ 
shuddin obtained a simple money decree 
from the Court of the Subordinate Judge 
of Rae Bareli on the 1st May 1915 for 
Rs. 2,250 against the defendant-appel¬ 
lant, Shah Mohammad Naim Aba, the 
Sajjadanashin of a khanqah (monastery) 
known as Khanqah Karimia, situate in 
Salon, district Rae Bareli. In execution 
of the said money decree the plaintiff 
attached rents and profits of two villages, 
namely, Ataganj Usri and Khwajapur, 
both situate in the district of Rae Bareli. 
The appellant objected in the execution 
proceedings that these villages wore 
endowed property belonging to the afore¬ 
said khanqah and that the rents thereof 
were nob liable to attachment. The ob¬ 
jection was allowed in the execution 
Court upon which the plaintiff-respon¬ 
dent brought the present suit for de¬ 
claration. 

The learned Additional Subordinate 
Judge of Rae Bareli by his decree, dated 
the 20bh October 1924, dismissed the 
plaintiff's suit holding the two villages, 
the rents of which had been attached in 
execution of his decree by the plaintiff, 
to bo endowel property. On appeal the 
learned District Judge of Rao Bareli took 
a different view of the matter and by his 
decree, dated the 10th October 1925, 
holding that the property was not wakf, 
set aside the decree of the learned Sub¬ 
ordinate Judge and allowed tho plain¬ 
tiff’s appeal. 

The defendant lia3 now come to this 
Court in second appeal and the only 
question which we have to decide is 
whether the two villages, Ataganj Usri 
and Khwajapur, form part of tho endow¬ 
ment appertaining to Khanqah Karimia, 
Salon, and thus constitute wakf property. 
The two villages in dispute wero con¬ 
ferred by the British Government upon 
Shah Husain Ata, grandfather of tho pro- 
sent defondant-appollanb Shah Moham¬ 
mad Naim Ata by virtue of a sanad, 
dated tho 26bh September 1862, under 
which these two villages, along with 
several others, were granted for the up- 
k ‘op of tho buildings and tho school be¬ 
longing to Khanqah Karimia, Salon. 
The document has been filed in the case 
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and is marked as Ex. A 8. To understand 
the history of the endowment we think 
it proper to quote the terms of the sanad 
in full which runs as follows: 

It having been established after due inquiry 
that Shah Husain Ata held the undermentioned 
land in tahsil Salon, Zila Partabgarh (now Zila 
Rae Bareli) in rent-free tenure uuder the former 
Government, the Chief Commissioner, uuder the 
authority of Governor-General in Council, is 
pleased to maintain the tenure so long as the 
grantees perform their duties and keep up the 
buildings and the school according to the terms 
of the grant on the following conditions : 

That he shall have surrendered all sanads, 
doeds and the documents relating to the tenure 

in question. , . 

That he and his successors shall strictly per¬ 
form all the duties of landholder in matters of 
police and any military or political service that 
mav be required of them by the authorities; and. 
That they shall never fall under the just sus¬ 
picion of favouring in any way the designs of 
enemies of the British Government. If any one 
of these conditions is broken by the present in¬ 
cumbent or any of his successors the tenure will 
be immediately resumed. 

The sanad is in both English and ver¬ 
nacular, and we think it proper to note 
below a portion from tho vernacular in¬ 
asmuch as it brings out the intention of 
the Government more clearly : 

Nawftb.. . .Governor-General Bahadur. . . .jalsei 
fconns/1 dam iqbalhu us arazi ho jab talc amadnt 
sarf us mahan wa madarsa men atone Jis tee 
waste diya gaya, hash sharait mufasil zail qaitn 

farmate Haiti. 

It will appear from the terms of the 
aforesaid sanad that the endowment was 
not made by the British Government for 
the first time, but was one which was 
maintained by it having been held as 
such under tho former Government, 
namely. The Kings' Government in Oudh. 
The institution for which this endow¬ 
ment existed is an old khanqah situate in 
Salon, district Rao Bareli, and tho en¬ 
dowment, which was maintained by the 
British Government, was a very old en¬ 
dowment made by Aurangzob, Emporor 
of Delhi. This is evident from tho his¬ 
tory of the endowment given on pages 100 
to 102 of the District Gazetteer of Rao 
Bareli which is quoted below. (Hero the 
history was quoted.) Wo may note that 
the actual date of the sanad, as it is be¬ 
fore us, is 25th September 1802. 

It will thus appear that tho institu¬ 
tion is a very old one and tho Kings of 
Delhi had given property including tho 
two villages in suit as wakf for tho up¬ 
keep of tho buildings and tho school at 
Salon. A khanqah is a religious in¬ 
stitution liko a monastery whore disciples 


live and religious instruction is imparted 
to them. The madrasa referred to above 
is obviously for the imparting of such 
religious instructions. No doubt is, there¬ 
fore, left in our minds that the two vil¬ 
lages in dispute having been given to 
Shah Mohammad Ata, who was the 
Sajjadanashin of the khanqah at Salon ; 
for the upkeep of the buildings and the 
school connected therewith are the wakf 
property and cannot, therefore, be at¬ 
tached in execution of a decree ; nor can 
the rents and profits of the said property 
be held to be liable to attachment. In 
Vidya V aruthi Thirtha v. Balusami 
Ayyar (1), their Lordships of the Privy 


Council observed as follows : 

But the Mabomedan Law relating to trusts 
differs fundamentally from the English Law. It 
owes its origin to a rule laid down by the Pro¬ 
phet of Islam ; and means ‘'the tying up of pro¬ 
perty in the ownership of God the Almighty and 
the devotion of the profits for the benefit of 
human beings.” When once it is declared that 
a particular property is wakf, or any such ex¬ 
pression is used as implies wakf, or the tenor of 
the document shows, as in the case of Jewan 
Doss Sahu v. Shah Kubeeruddin (2) that a dedi¬ 
cation to pious or charitable purposes is meant, 
the right of the wakf is extinguished and the 
ownership is transferred to the Almighty. The 
donor may name any meritorious object as tho 
recipient of the benefit. The manager of the 
wakf is the mutawalLi, the governor, superinten¬ 
dent, or curator. In Jewan Doss Sahu's case the 
Judicial Committee call him “procurator.” 
That case related to a khanqah, a Mahomedan 
institution analogous in many respects to a math 
whore Hindu religious instruction is dispensed. 
Tho head of these Khanqahs, which exist in 
large numbers in India, is called a Sajjada¬ 
nashin. He is tho teacher of religious doctrines 
and rules of life and the manager of tho institu¬ 
tion and the administrator of its charities, and 
has in most cases a larger interest in the usu¬ 
fruct thau an ordinary mutawalli. Neither 
the Sajjadanashin nor the mutawalli has any 
right in the property belonging to the waqf ; the 
property is not vested in him and he is not a 
trustee ” in the technical sense. 


Their Lordships further observed 

(vide p. 315) as follows : 

Neither under the Hindu law nor in tho 
Mahomedan system is any property ‘'conveyed' 
to a sliebait or a mutawalli, in tho case of a 
dedication. Nor is any property vested in him ; 
whatever property he holds for the idol or the 
institution he holds as manager with certain 
beneficial interests regulated by custom and 
usage. Under the Mahomedan Law, the 
moment a waqf is created all rights of property 
pass out of the waqif, and vest in God Almighty. 
Tho curator, whether called mutawalli or Saj¬ 
jadanashin, or by any other name, is merely 
a manager. He is certainly not a “ trustee ’ aS 
is u nder st ood in the English syst em. _ 

(1) 48 I. A. 802== A. I. R. 1922 P. C. 123=44 

Mad. 881. . 

(2) [1837-41] 2 M. I. A. 390=G W. R. 3 (P.C..) 
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It was argued on behalf of the plain¬ 
tiff-respondent that the village having 
-been expressly conferred upon Shah 
Husain Ata under the terms of the 
sanad, they could not be deemed to have 
been dedicated to God Almighty, We 
are not prepared to accept this conten¬ 
tion. As observed by their Lordships of 
the Privy Council in the above referred 
case (vide p. 311), when the gift is 
directly to an idol or a temple (or to a 
khanqah), the seisin to complete the gift 
is necessarily effected by human agency. 
Called by whatever name, he is only the 
manager and custodian of the idol or the 
institution. When, therefore, the pro¬ 
perty was given to the Sajjadanashin of 
khanqah, Salon, and when his name was 
{used in the endowment, it could not by 
jany means be said that the property 
jwas given to him and not to the institu¬ 
tion. The gift is virtually, according to 
the spirit of the Mahomedan Law, to 
God Almighty for the purpose of the up¬ 
keep of the institution, it being one of 
the sacred and religious objects specified 
in the said law. 

The learned counsel for the plaintiff- 
respondent also contended with great 
earnestness that the property could not 
be deemed to be wakf property inasmuch 
as it was nowhere so expressly stated in 
the sanad. This argument, in our opi¬ 
nion, has no force. In Wilson's Anglo 
Muhammadan Law, Chapter 11, S. 317, 
page 337 (5th edition), it is stated that 
where the income of any specified pro¬ 
perty is to be permanently devoted to 
certain religious and charitable objects, 
such a permanent dedication is termed 
4 wakf, ' and that it is not absolutely 
necessary to the validity of the endow¬ 
ment that this term should be used in 
the instrument creating it. The fact 
that no such words are used in the 
sanad granted by the British Govern¬ 
ment, does not show that such words 
were not originally used in the grants 
given by the Emperors of Delhi or in 
the grants made in confirmation thereof 
by the Kings of Oudh. The original 
documents showing those grants had 
been filed in 1856 in the office of Major 
Barrow, Deputy Commissioner of Salon, 
while the inquiry was being conducted' 
by him into the titles and were subse¬ 
quently destroyed in the Mutiny. Ab¬ 
sence of the word ‘ wakf ’ in the sanad 
granted by the British Government in 


the year 1862, to our minds is of no 
significance whatever. We may, how¬ 
ever, state that it was held so far back 
as 1840 by their Lordships of the Privy 
Council that the terms “ Altamgha ” or 
Altamgha enam ” in a royal grant, does 
not, of itself, convey an absolute pro¬ 
prietary right to the grantee, where, 
from the general tenor of the grant it is 
to be inferred, that a wakf or endow¬ 
ment to religious and charitable uses 
was intended : vide Jewan Doss Sahoo v. 
Shah Kubeerood-deen (2). In that case 
the terms of the Farmans of Alamgir ran 
thus : 

As it has come to the knowledge of His 
Majesty, that agreeably to a Sanad, furnished by 
the Hakims, certain Mouzahs situate, etc., have 
been appropriated for the purpose of meeting the 
charges of faqeers and Students of the Madrasa, 
and the khankha and Musjid of Moola Dervish 
Hoossein, son of Moolla Bholam Ali, and the 
aforesaid individual is hopeful for the royal 
munificence and favour. His Majesty’s royal 
commands are, that in the event of the aforesaid 
Mouzahs being in the occupation and enjoyment 
of that individual the whole of their Mouzahs 
shall continue as they formerly were at a jumma 
of 15,000 dams (from such a date), in the char¬ 
acter of a Maddad Mash (aid for subsistence), 
according to the tenor of the grant ; and in 
order that he may apply the produce'of these 
lands to meet the charges of the students of his 
Madrasa and Musjid, and the present and 
future Hakims, the Arail, etc., are enjoined to 
relinquish the Mouzah in question to that 
person’s occupation, to deem them Maaf (exempt 
from tax), and blotted with the pen in every 
respect, and not to require of him a fresh Sanad 
annually. Should that individual (be) occupy¬ 
ing anything in any other way, they are not to 
countenance him. 

The question was referred to the Qazi 
for opinion and he gave his Fatwa as 
follows : 

As in the Farman it is written that the pro¬ 
duce of the lands specified therein is to be ap¬ 
plied to meet the charges or students of Madrasa. 
and Musjid of Moola Dervish Hoossein, and as 
it is not written that the said Moola shall ap¬ 
propriate the produce to meet the charges of his 
family and children, or that he shall enjoy the 
same with his family and children, it therefore 
appears to us, that the lands in question have 
been paid as wakf in the character of Maddad 
Mash, and are not liable to sale or gift. 

It is to observed in this case that the 
word ‘ wakf ’ was not mentioned in the 
Farman and that the individual, on 
whose application the grant was made, 
was one Moola Hoossein, exprossly named 
therein, and that the property under the 
terms of the Farman was to be under the 
goneral superintendence of Darwish 
Hoossein and was to remain vested in 
him, his heirs and successors and yet it 


116 Oudh Shah Md, Naim v. Md. Shamshtjdhin (Gokaran Nath Misra, J.) 1927 


•was held that because the purpose of 
the grant was to maintain a religious and 
charitable institution the persons to 
whom the grant was made were not 
considered to be proprietors but were to 
be considered merely as rautawalis of the 
khanqah. We would like to quote a 
passage from the judgment of their Lord¬ 
ships of the Privy Council to be found 
on pages 421 and 422 of the said report, 
which runs as follows : 

This decision is in accordance with the 
doctrine laid down in The Hedaya, Book XV., 
of wakf or appropriation, Hamilton’s transla¬ 
tion, Vol. ii. page 334, where it ^ is said 
“ wakf ” in its primitive sense means “ deten¬ 
tion. ” In the language of the law (according 
to Haneefa), it signifies the appropriation of any 
particular thing, in such a way that the ap- 
propriator’s right in it shall continue and the 
advantage of it go to some charitable purpose, in 
the manner of a loan. According to the two 
disciples, “ Wakf ” signifies the appropriation of 
a particular article in such a manner as subject 
it to the rules of divine property, whence the 
appropriator’s right in it is extinguished, and it 
becomes a property of God, by the advantage of 
it resulting to his creatures. The two disciples 
therefore, hold appropriation to be absolute, 
though differing in this : that Aboo Yoosaf holds 
the appropriation to be absolute from the 
moment of its execution, whereas Mahomed 
holds it to be absolute only on tbe delivery 
of it to a Mutwali or procurator) and, conse¬ 
quently that it cannot be disposed of by gift or 
sale, and that inheritance also does not obtain 
with respect to it. Thus the term “ wakf ” 
in its literal sense, comprehends all that is 
mentioned both by Haneefa, and by the two 
disciples. 

Again (page 444) ifc is said : 

Upon an appropriation becoming valid or 
absolute, the sale or transfer of the thing ap¬ 
propriated is unlawful according to all law¬ 
yers : the transfer is unlawful, because of a 
saying of the Prophet, ‘ Bestow the actual lands 
itself in charity in such manner that it shall 
no longer be saleable or inheritable. 

Their Lordships came to the conclu¬ 
sion that the endowment being a per¬ 
petual wakf the alienation by the 
grantee or his representative was illegal. 
In a case reported in Pi ran v. Abdool 
Karim (3), their Lordships of the 
Calcutta High Court, Macphorson and 
Ameer Ali, JJ., took the same view. 
The question for decision in that case 
was that a certain village named 
Khandwa situate in the district of 
Shahabad had been attached to a 
khanqah known as khanqah of Shah 
Budhan, situate in pargana Saseram of 
the said district. In an inquiry hold by 
the Government in the year 1835 one 
Kahimmldin _Ahm ad w h o hap pe ned, 

(y) [1892J 19 Cal. 203. 


that time, to be the Sajjadanashin of the 
dargah was called upon to prove his 
title to hold the village in his posses¬ 
sion free from Government revenue. 
He alleged that the villages including 
Mouza Khandwa had originally been 
granted as maddad maash for the support 
of the khanqah Shah Budhan. The 
documents produced by him in support 
of his allegation were held to be not 
genuine, and the property was resumed 
by the Government. Shortly after the 
property was again conferred upon Mt. 
Hamida, the widow of Rahimuddin 
Ahmad to whom he had conveyed the 
village in lieu of her dower. After the 
death of the lady the names of her two 
sons were brought on the Collector's 
record ; and the question for decision in 
the case was whether the said village 
was a waqf property. 

Before their Lordships it was con¬ 
tended that there was no indication of a» 
dedication in tbe deed executed by 
Rahimuddin Ahmad. It was urged that 
had it been intended to create a wakf 
tbe word “ wakf ” would have been 
used. Their Lordships observed (vide 
p. 216) that it was clear upon the 
authorities that in order to con-f 
sfcitute a wakf, it was not necessary] 
to use the word ‘ wakf. ’ So long as it r 
appeared that the intention of the 
donor was to set arart specific property 
or the proceeds thereof for the main¬ 
tenance or support in perpetuity of a 
specific object or a series of objects re¬ 
cognized as pious by the Mussalman Law 
it amounted to a valid and binding 
dedication. The Privy Council case 
Jewan Dass Sahoo v. Shah Kubeerood- 
decn (2), referred to above was quoted 
in support of the said view. 

A similar case relating to the shrine of 
Makhdura Sheikh in Khairabad, district 
Sitapur, came up for decision in the 
lato Court of the Judicial Commissioner 
of Oudli in 1905. After the annexation 
of Oudh the British Government granted 
in that case a sanad in respect of a 
village called Ladhupur to one Imam 
Ali for the expenses of the said 
shrine with a condition that as 
long as the income of the property was 
devoted for the upkeep of the shrine no 
revenue would be taken in respect of the 
said village. One of the heirs of the 
original sajjadanashin, to whom the 
sanad had beon granted, obtained a de~ 
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cree from the Settlement Gcurt in respect 
of the said village ; and his name as well 
a*s the names of the various members of 
his family were entered in the khewat. 
It was held by the Subordinate Judge 
that the Government did not intend to 
create a wakf because if that had been its 
intention a trustee or body of trustees 
would have been appointed and the fact 
that the names of the different members 
of the family were entered in the khe¬ 
wat, showed that it was a private pro¬ 
perty and that only the revenue was 
held in trust by the coparceners for the 
maintenance of the shrine. Mr. Wells, J. 
C., held that the property, was wakf 
although there was no mention of the word 
"waqf in the sanad and quoted the 
Privy Council decision reported in 
Jewan Dass Sahu v. Shah Rabeeruddin 
<2) in support of his view. 

The original farman under which this 
property had been granted by the Em¬ 
perors of Delhi had been produced but 
the sanad of the British Government in¬ 
dicated an intention to carry on the 
views of the previous Government about 
this property. It was also held in that 
case that although the descendants of 
the saint, upon whom the village had 
originally been conferred, had a right to 
share in the profits of the property that 
remained after meeting the expenses of 
maintenance of the shrine, the property 
was still constituted a wakf by the 
Government. With regard to the argu¬ 
ment that the Government had not ap¬ 
pointed any trustee, the learned Judicial 
Commissioner observed that it was pro¬ 
bably not considered necessary in those 
early days of administration ; the Govern¬ 
ment seemed to have accepted the appel¬ 
lant Haji Husain’s father as the sajjada- 
nashin or the administrative head. It 
was also observed in that case that just as 
a private person created a ‘ wakf ' by 
dedicating the income of the property to 
tho maintenance of a religious or chari¬ 
table object so the Government intended 
to create a wakf by directing that tho 
income of the property should go towards 
the upkeep of tho shrine : (vide tho deci¬ 
sion in Second Civil Appeal No. 89 of 

1905 of Wells, J. C., dated the 12th June 
1905). 

Reliance was also placed on behalf of 
the respondent on a decision of the late 
Court of the Judicial Commissioner of 
Oudh in Execution of Decree Appeal No. 


15 of 1913. ( Shah Mohammad Naim 

Ata, judgment-debtor-appellant v. Thakur 
Gauri Shankar Singh, and others, decree- 
holders-respondents), by Mr. Lindsay, J. 
C., (now Mr. Justice), dated the 12th 
June 1913. In that case the question for 
decision was whether certain villages 
held by the appellant before us in Pratab- 
garh district constituted wakf property. 
The villages in dispute in that case had 
also been conferred upon the ancestors of 
the appellant by virtue of a sanad 
granted by the British Government after 
the annexation of the province of Oudh. 
That sanad was different from the one 
which we have to interpret in the pre¬ 
sent case. The learned Judicial Commis¬ 
sioner held that there was nothing in the 
language of the sanad in dispute in that 
case to show that the profits of those 
villages were to bo devoted to any chari¬ 
table or religious purpose. The sanad 
merely intended to confer a tenure in 
perpetuity, upon Shah Ata Husain and 
his successors. The sanad filed in the 
present case (Ex. A8) was produced in 
that case before the learned Judicial 
Commissioner and he observed regarding 
it as follows : 

It is noticeable that in addition to these vil¬ 
lages a grant of cert Lin other villages or shares of 
villages situate now in tho R.ie Bareli district 
was made also by sanad. I hive had this sanad 
produced before me and its language is very 
different from that of the sanad which relates to 
the villages in dispute. Iu tho case of those Rae 
Bareli villages it is clearly expressed that ono of 
the conditions of the tonuro is that certain build¬ 
ings and a school should continue to be main¬ 
tained out of the revenues of the property granted 
and thus the language imports that this parti¬ 
cular property is endowed. 

The learned counsel for the respondent; 
relied upon a recent decision of their 
Lordships of the Privy Council reported 
in Muhammad Raza v. Yadgar Ilusain 
(4), in which a certain Hindu ruler of 
Nagpur had granted villages to a Mahom- 
medan subject,'the royal physician, 

as mokasa for the Imimbara of Pir Hussein 
for over, the mokasa to be continued from year 
to year and from generation to generation. 

On an interpretation of tho terms of 
that dead and on consideration of the 
entire history of that case their Lord- 
ships hold that the grant was a personal 
grant subject to a condition as to the 
maintenance of the iraambara. In our 
opinion that case can lie no authority for 
interpreting the present grant. Their 
Lordshiiis expressly stated in that case 

(i) 51 I.A. 102=A.I.R. PJ2A P.C.lOU^ol Cal.AAG. 
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(vide p. 199) that the grant had been 
dealt with on its own terms and condi¬ 
tions and the issue had been settled 
against it being the constitution of a wakf. 
Here we would like to refer also to an¬ 
other recent decision of their Lordships 
of the Privy Council reported in Muham¬ 
mad Hamid v. Mian Muhammad (5). It 
was contended in respect of certain pro¬ 
perties in dispute in that case that they 
could not be considered to constitute- 
wakf inasmuch as there was no clear evi¬ 
dence as to their formal dedication to 
religious uses. Their Lordships repelled 
this contention and after quoting the 
decision reported in Jew an Dass Sahoo v. 
Shah Kubeerooddeen (2), laid down that 
although the word ‘ wakf ’ had not been 
used, yet the facts proved in the case 
were sullieient from which dedication 
to the religious purposes could be inferred. 

It was next contended by the learned 
counsel for the respondent that it was 
not provided in the sanad as to how much 
profits of the property covered by it were 
to go towards the upkeep of the shrine. 
It was urged that there were no less than 
22 items of property granted by the 
sanad and it was quite optional for the 
sajjadanashin to spend income of such 
villages as he might choose for the up¬ 
keep of the buildings and the school and 
to spend the income arising out of the 
rest for his own purposes and in such a 
case the property in dispute could not be 
definitely stated to bo one marked as 
wakf property under the terms of the 
sanad. Wo are of opinion that this argu¬ 
ment has no substance. In the year 
1887 a case reported in Bislicn Chand 
Basawat v. Nadir Hosscin (6), went up to 
their Lordships of the Privy Council. 
That was a suit which was brought by 
one Nadir Hossein to establish his right 
as trustee of certain properties situate in 
Murshidahad district. Bengal Presidency, 
and to sot aside execution proceedings 
taken against that property. The decree 
in execution whereof the disputed attach¬ 
ment had been placed on the property, 
was against the estate of one Mahomed 
Ali deceased who was the predecessor of 
Nadir Hossein as trustee in possession of 
the property. The trust had been created 
by a Mahometan lady Khairunnissa 
Khanam by her will dated the 13th of 


(5) A.l.R. 1922 P.c. 38-1-4 Lab. 15. 
(G) riHKH] 15 Cal. 329—15 I. A. 1 —o 
(P.C,). 
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April 1859 executed in favour of the said 
Mahomed Ali. According to the terms 
of that will the trustee was, after paying, 
the Government revenue, to defray ex¬ 
penses of taziadari etc. and from what¬ 
ever surplus remained in his hands he 
was to draw as trustee’s due a monthly 
sum of Ps. 40 and to pay cortain other 
monthly stipends to persons named iix 
the will. On the death of Mahomed 
Ali, Nadir Hossein succeeded as trustee*. 
The question raised in the case was whe¬ 
ther the trust so created amounted to 
what in Mahcmedan Law is called a. 
‘ wakf ’ or whether it was merely a trust 
for the performance of the religious 
duties. 

Their Lordships held that the property 
was wakf and the judgment-debtor had 
no disposing power over it which ho- 
could exercise for his own benefit, and 
therefore the property was nob liable to- 
be seized in attachment in execution pro¬ 
ceedings. Their Lcrdships repelled the 
contention which was advanced before 
them on behalf of the decree-holder that 
the property had actually vested in 
Mahomed Ali subject to certain definite 
trust declared in the wasiatnama (will) of 
the lady Khairunnisa Khanam and held 
that where property had been devised to> 
a trustee with the object of providing for 
certain religious duties, neither the- 
wholo nor any portion of the corpus 
could bo sold in execution of a decree 
against the trustee personally. They 
observed that the real question to bo- 
considered was whether Mahomed Alis- 
creditor was entitled to attach the pro¬ 
perty itself when in the hands of the 
plaintiff Nadir Hossein ; and in deciding 
this point they observed (vide pp. 339’ 

and 340) as follows : 

If the whole property is to be sold, it must do 
taken out of the hands of the trustee altogether 
and put into the hands of a purchaser. That 
purchaser might be a Christian, he might be a 
Hindu, or he might bo of any other religion. _ 1C- 
surely cannot bo contended that property devised 
by a Mahomedan lady to a Mahomedau trustee- 
with the object of providing for certain Maho- 
medau religious duties, could be taken out of tne 
hands of that trustee aud sold to a person of 
other religion, aud that the purchaser shoul 
become the trustee for the purpose of performing 
or seeing to the performance of those religious- 
duties. If property is to be sold and alienate 
from the trustee whom this ladv appointed, o 
the trustee, who was subsequently appointed y 
him to succed him as fciustee, the purchaser, o 
whatever religion bo might be, would have *o sea 
to the execution of the trusts. Is it possible t a 
the law can be such that a Hindu might becom 


1927 Shah Md. Naim Ata v. Md. Shamshuddin (Wazir Hasan, J.) Oudh 119 


the purchaser of the property for the 'purpose of 
seeing to the performance rof certain religious 
duties under the Mahomedan law ? For example, 
that a Hindu might be substituted for a Mahom- 
medan trustee for the purpose of providing fuuds 
for the Mohurrum, and taking care that it should 
be duly and properly performed, when it is well 
known what disputes and bitter feelings fre¬ 
quently exist between Hindus and Mahomedans 
at the time of the Mohurrum. The High Court 
says : “If there was a margin of profit, that 
margin of profit* might'possibly have been at¬ 
tached.” Their Lordships caunot in this suit in 
which all parties interested are not before it, de¬ 
cide as to the extent of the religious trusts, or 
whether any surplus profit after the performance 
of those trusts would belong to Mahomed Ali or 
the trustee substituted by him. The corpus of 
the estate cannot be sold, nor can any specific 
portion of the corpus of the estate be taken out of 
the hands of the trustee because there may be a 
margin of profit coming tc him after the perfor¬ 
mance of all the religious duties. 

We now proceed to consider two other 
arguments which are noted in the judg¬ 
ment of the learned District Judge. One 
argument is to the effect that Lord Can¬ 
ning’s Proclamation, dated the 15th 
March 1858, swept away the then exist¬ 
ing tenures in the province of Oudh and 
a fresh title had been created by the 
subsequent grant evidenced by the letter 
of the Governor-General, dated the 10th 
October 1859, and consequently the for¬ 
mer grant even for wakf by the King’s 
Government had been swept away. The 
other argument is to the effect that the 
sanad provided for resumption of the 
grant in certain cases of misfeasance or 
nonfeasance mentioned therein and this 
was wholly repugnant to the idea of the 
grant being considered as wakf. 

Regarding the first argument we are 
of opinion that it cannot be upheld in 
view of the terms of the grant itself. The 
sanad expressly states that the Chief 
Commissioner under the authority of the 
Governor-General in Council is pleased 
to maintain the tenure which was granted 
by the former Government. It is thus 
abundantly clear that the Government 
intended to restore to the sajjadanashin 
the sttme temire which he was in posses¬ 
sion of prior to the confiscation. We 
have already held that the tenure under 
which Shah Mohammad Naim Ata held 
under the Kings’ Government was that of 
wakf and that when the British Govern¬ 
ment in clear and express terms main¬ 
tained the same tenure, the property 
covered by it must be considered to have 
remained wakf. 

Regarding the second argument we are 


of opinion that under the Crown Grants 
Act (15 of 1895) it has expressly been 
provided that it is open to the Crown to 
impose limitations and restrictions, what¬ 
ever it chooses to prescribe, upon grants 
made by it or under its authority and 
that such conditions and limitations are 
to be valid notwithstanding any rule of 
law to the contrary. We are, therefore, 
of opinion that the fact that the Govern¬ 
ment laid down certain conditions in the 
sanad granted by it to the effect that in 
certain conditions the grant was to be 
resumed, could not mean that the pro¬ 
perty, which had been created as endowed 
or wakf property by the Kings of Delhi 
and Oudh and subsequently maintained 
by the British Government, ceased to be 
wakf owing to the imposition of such 
conditions. 

On a consideration of the entire evi¬ 
dence on the record we are, therefore, of 
opinion that the villages Ataganj Usri 
and Khwajapur constitute wakf pro¬ 
perty, the profits of which are to go to¬ 
wards the upkeep of the buildings of 
Khanqah Karimia and the religious 
school attached thereto, situate at Salon, 
District Rae Bareli, and that the plaintiff- 
respondent is not entitled to attach rents 
and profits of those villages in execution 
of his personal decree against the defen¬ 
dant-appellant Shah Mohammad Naim 
Ata. 

We, therefore, allow the appeal, set 
aside the decree of the lower appellate 
Court and restore that of the Court of 
first instance dismissing the plaintiff’s 
suit with costs in all the three Courts. 

Wazir Hasan, J - -I do not think I 
can usefully add anything to the very 
able judgment, if I may respectfully say 
so, of my brother Misra, J. I entirely 
agree with the view of law as to wakf 
which he has taken in this case and I 
concur with him that the appeal should 
be allowed and the plaintiff’s suit bo dis¬ 
missed with costs in all Courts. 

G. B. J. Appeal allowed. 
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Stuart, G. J., and Raza, J. 

Shah Naim Ata —-Judgment-d ebfcor— 
Appellant. 

v. 

Girdhari Gal and others — Decree- 
holders—Respondents. 

Execution of Decree Appeal No. 44 of 
1926, Decided on 7th January 1927, from 
the order of the Sub-J., Rae Bareli, 
D/- 7th August 1926. 

^ Civil P. C., S. 47— Decree against judg¬ 
ment-debtor in his individual capacity — Attach¬ 
ment of property in his possessio?i — Judgment- 
debtor objecting on the ground that the property 
is an endowed one and he is in possession as man¬ 
ager — Objection lies under S. 47, not under 
O. 21, JR. 58—Civil P. C., O. 21, B. 58. 

When a decree is passed against a judgment- 
debtor in his individual capacity and he takes 
an objection to attachment or certain property 
in his possession upon the ground that although 
it is in his possession it is not in the 
possession of him in his personal capacity 
but in possession of him as a manager of en¬ 
dowed property, the question is one between the 
parties to the suit in which the decree was 
passed relating to the execution, discharge or 
satisfaction of the decree and the objection 
would lie undor S. *17 and not under O. 21, R. 58. 

[P 120, C 2] 

No distinction should be made between the 
judgment-debtor in his personal capacity and 
the judgment-debtor in his representative ca¬ 
pacity : 39 Cal. 298 ( F. B.), Biss, from ; 19 Cal. 
083, Ex pi. and Foil. [P 122, C 2] 

M. Wasim and Ali Mohammad —for 
Appellant. 

Judgment. —Dala Girdhari Dal and 
others hold a simple money decree 
against Shah Naim Ata. In execution of 
this decree they have sought to attach 
and bring to sale six villages : Baroulia, 
Palipur, Pipranagar-Mohiuddinpur, Ata- 
ganj Ansari, Khwajapur and Madhopur- 
Sataiyan. The judgment-debtor prefer¬ 
red an objection the decision of which, 
according to his application, should be 
undor the provisions of S. 47 of tho Code 
of Civil Procedure to tho effect that he 
is in possession of those villages not in 
his own right, but as manager of an 
endowment to which these villages per¬ 
tain. When this objection was made the 
decreo-holdor took exception to it on the 
ground that it did not lie under the pro¬ 
visions of S. 47 but that it should have 
boon made under the provisions of O. 21 
R- 66. Tho loarnod Subordinate Judge 
decided that tho objection did nob lie 
undor S. 17 and that if it did lie under 


1927 

O. 21, R. 58 he could not take'cognizance 
of it as it purported to be an objection 
under S. 47. He dismissed the objection 
accordingly. The judgment-debtor ap¬ 
peals. 

We agree with the learned Subordi¬ 
nate Judge that if the objection lay not 
under S. 47 but under O. 21, R. 58 the 
proper course was to dismiss it leaving 
the judgment-debtor the remedy of filing 
a separate objectiou under O. 21, R. 58. 
The arguments of the learned counsel 
for the judgment-debtor will be only 
considered in so far as they are argu¬ 
ments to the effect that the objection lay 
properly under S. 47. The learned Sub¬ 
ordinate Judge in deciding this point 
against the judgment-debtor had in sup¬ 
port of his view the authority of a Pull 
Bench decision of the Calcutta High 
Court reported in KarticTc Chandra Ghose 
v. Ashutosh Dhara (1). In that Pull 
Bench decision it was laid down that, 
when a decree is passed against a judg¬ 
ment-debtor in his individual capacity 
and he takes an objection to the attach¬ 
ment of certain property in his posses¬ 
sion upon the ground that although it is 
in his possession it is not in the posses¬ 
sion of him in his personal capacity but 
in possession of him as a manager of 
endowed property, the question cannot 
be considered to be a question between 
the parties to the suit in which the 
decree was passed relating to the execu¬ 
tion, discharge or satisfaction of the 
decree. While we give full weight to 
the view taken by the Hon’ble Judges 
composing this Pull Bench, we are con¬ 
strained to disagree with it. There can 
ho no doubt as to the fact that the ques¬ 
tion relates to the execution and satis¬ 
faction of the decree and it should thus 
he determined by the Court executing 
the decree, and nob by a separate suit, 
under the provisions of S. 47 if it is a 
question arising between the parties to 
the suit in which tho decree was passed. 
The decree-holder is clearly a party 
to the suit in which the decree was 
passed. 

We thus have only to decide whether 
the judgment-debtor is to be considered 
not to be a party to the suit inasmuch 
as ho is objecting not in his individual 
capacity but on tho allegation that he 
is the manager of endowed property and 

(1) [1912] 39 Cal. 298 = 14 C. L. J. 425 = 12 
I. C. 1G3=1G C. \V. N. 2G (F. B.). 
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that the decree is sought to be executed 
^’gainst that endowed property. • The 
learned Judges who decided Kartick 
■Chandra Gliose v. Ashutosh Dhara (1) 
referred in their decision to a previous 
■decision of a Bench of the Madras High 
•Court in Kuriyali v. Mayan (2), which 
■was approved by their Lordships of the 
Judicial Committee in Prosunno Kumar 
iSanyal v. Kali Das Sanyal (3), but while 
recognizing that this decision took the 
contrary view to the view which they 
were taking they did not consider that 
it was an authoritative decision because 
in their opinion their Lordships of the 
Judicial Committee approved of it upon 
an entirely different point. We proceed 
to examine the Madras case. It was as 
follows : A certain person had mortgaged 
four parcels of land. The mortgagee 
instituted a suit for satisfaction of the 
mortgage by sale of the parcels in ques¬ 
tion. During the course of the proceed¬ 
ing the mortgagor died. The mortgagee 
obtained a decree. In execution of the 
decree it was sought to sell the parcels 
in question. The mortgagor’s representa¬ 
tive-in-interest who had become judg¬ 
ment-debtor under the decree objected to 
the sale of three of the parcels on the 
ground that one was his own separate 
property and that the other two were the 
property of a joint family to which the 
mortgagor and ho belonged, and that 
this being the case the mortgagor was 
not entitled to transfer. 

. The Bench of the Madras High Court 
held that this objection should be decided 
under the provisions of S. 244 of the 
old Code of Civil Procedure which cor¬ 
responds now to S. 47 of the now Code. 
In that case it will be seen that the 
objector set up a similar case to the case 
set up by the appellant here. He al¬ 
leged that although certain property 
was in his possession it was not in his 
possession as the representative of 
the mortgagor but that a portion of it 
was in his possession personally on a 
title distinct from the title of the origi¬ 
nal mortgagor and that a portion of °ib 
was in possession of the joint family of 
which both the mortgagor and he were 
members. 

It is true that in the decision of their 
Lords hips of the Judi cial Committee in 

(2) [1884] 7 Mad. 255. 

■ (3) [1892] 19 Cal. 083 = 19 I. A. . 1GG=G Sar. 

209 (P. C.). 
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Prosunno Kumar Sanyal v. Kali Dass 
Sanyal (3), no such point was before 
them. The question before them there 
was whether the following objection 
should be treated as an objection under 
S. 244 of the old Code of Civil Procedure. 
Certain persons who were judgment- 
debtors under a decree alleged that they 
had satisfied their liability by a money 
payment to the decree-holders and that 
the decree-holders agreed that in these 
circumstances properties to which the 
judgment-debtors were entitled should be 
exempted from sale in execution, that 
the properties were exempted from sale 
in a prior execution, but that in a sub¬ 
sequent execution they were attached 
and brought to sale. These persons 
then instituted a suit for a declaration 
that the properties were not liable to 
sale and it was held by their Lordships 
that such a suit did not lie as it was 
contrary to the provision of S. 244 and 
that their remedy was to take an objec¬ 
tion under S. 244. %Vhen it was pressed 
before their Lordships in argument that 
this was not a question between the 
parties to the suit in which the decree 
was passed because its determination 
affected the right of the auction-pur¬ 
chasers who had subsequently purchased 
the property (who were clearly not 
parties to the suit in which the decree 
was passed), their Lordships in determin¬ 
ing the point as to whether their cir¬ 
cumstance would in any way take the 
case out of the purview of S. 244 

thought it desirable, before giving judgment, 
to examine the reported cases which had arisen 
under S. 244 of the Code of Civil Procedure. 

They continued at page 168-69 : 

An examination of these cases, of which it is 
only necessary to mention Sakhararn Govind 
Kale v. Damndar Akharain Gujar (4) and Kuri¬ 
yali v. Mayan (2) ; has satisfied their Lordships 
that the decision appealed from is in accordance 
with tho construction which the Courts in 
India have uniformly placed on the section in 
question. 

And they proceeded further : 

It is of the utmost importance that all objec¬ 
tions to execution sales should bo disposed of 
as cheaply and as speedily as possible. Their 
Lordships are glad to find that the Courts in 
India have not placed any narrow construction 
on the language of S. 211. 

They then continued to apply tho 
principles to the case before them. We 
are unable, with great respect, to agree 
with the learned .Judges who decided 
the Full Bench decision to which 

(4) [1885] 9 Bom. 4G8. 


we 
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have already referred that the words of 
their Lordships can be construed in any 
other manner than this. We find that 
they clearly decided that the Bench of 
the Madras High Court, which decided 
Kuriyali v. Id ay an (2), had arrived at a 
correct interpretation of the law. We 
are unable to attach any other meaning 
to their words. The point before them 
was whether a liberal construction 
should be given to tbe provisions of 
S. 244 or whether a narrow construction 
should be given to those words. They 
laid down, as we construe, asuone of the 
conditions governing the decision the 
importance of disposing of objections 
to execution sales as cheaply and as 
speedily as possible. In this connexion 
they considered Kuriyali v. Mayan (2), 
in which a Bench of the Madras High 
Court had refused to take a narrow view 
of this section and held that the objec¬ 
tion of the representative of the original 
defendant put forward in the attachment 
and sale of certain property in execution 
of the decree to the effect that that pro¬ 
perty was not the defendant's own pro¬ 
perty but the property partly of his 
representative in his private capacity 
and partly of a joint family to which 
both lie and the defendant’s representa¬ 
tive belonged was an objection which 
was properly decided under S. 244. 

The Bench in that case thereby decided 
clearly and distinctly that the person 
who was the judgment-debtor in execu¬ 
tion of a decree was a representative of 
a party to the suit in which the decree 
was passed and that when in raising an 
objection to the execution of the decree 
he went completely outside the character 
of a representative of the original defend¬ 
ant and took an objection based upon a 
title which not only was not the title 
of the original defendant but absolutely 
opposed to that title he was still at 
liberty - to object under the provisions 
of S. 244 and was not at liberty to bring 
a separate suit upon the point. We can¬ 
not road the words of their Lordships of 
the Judicial Committee in approving of 
the decision in any other manner than 
conveying the conclusion that the Bench 
of the Madras High Court was correct in 
their decision and that their construction 
of the words of the section was approved 
largely because it was a sensible con¬ 
struction, which had the effect of dispos¬ 
ing of an objection to an execution sale 


as cheaply and as quickly as possible. 
With all respect to the learned Judges 
who decided Kartich Chandra Ghose v. 
Ashutosh JDhara (1), we are of opinion 
that the fine distinction drawn there 
between the judgment-debtor in his per¬ 
sonal capacity and the judgment-debtor 
in his representative capacity is a dis¬ 
tinction which their Lordships of the 
Judicial Committee considered should 
not be made. The Bench of the Madras 
High Court which refused to make that 
distinction was considered by their 
Lordships to have taken the right course. 

In these circumstances we need not 
consider the large mass of authorities 
which have been cited at the Bar. Some 
of these are in favour of the view which 
we have taken ; some are against it. We 
consider that the matter is concluded by 
the decision of their Lordships of the 
Judicial Committee in Prosunno Kumar 
Sanyal v. Kali Das Sanyal (3). The 
judgment-debtor appellant we consider 
had every right to prefer this objection- 
under S. 47. Unfortunately the other 
side has not been represented. They 
have received notice but they preferred 
not to be represented. We have, how¬ 
ever, endeavoured to give every weight 
to every point in favour of the decision 
appealed against. In our opinion how¬ 
ever the matter is concluded by the deci¬ 
sion of their Lordships which we have 
quoted. We accordingly allow this ap¬ 
peal to this extent. We set aside the 
order of dismissal and hold that the ap" 
plication rightly lay under S. 47. We 
send the case back under the provisions 
of O. 41, R. 23 to the learned trial Judge 
or his successor to be re-admitted under 
its original number and decided accord¬ 
ing to law. Costs will abide the result. 

G. B. J. Case remanded . 


A. I. R. 1927 Oudh 122 

Gokaran Nath Misra, J. 
Bhagivan Bakhsh Singh —Applicant. 

v. 

King-Emperoi -Opposite Party. 

Criminal Reference No. 63 of 1926,. 
Decided on 23rd December 1926, made 
by the S. J.,. Fyzabad, on 23rd November 
1926. 
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Penal Code , S. 268— Water Jloivtng through 
natural channel stopped causing destruction of 
crops over a large area belonging to several ten¬ 
ants—Act amounts to public nuisance. 

Where the water which used to be collected 
in the neighbouring villages, and which used to 
pass through a natural channel by way of an 
opening in a bandh, had beeu stopped, resulting 
in the inundation of a large area in that local¬ 
ity covering lauds of several villages and in the 
destruction of the entire crop sown in that area 
and also making it impossible to sow further 
crops thereon. 

Held : that the case was covered by S. 268 and 
the nuisance must be considered not to be a 
nuisance of a private character but one which 
may legitimately be called a public nuisance. 

[P 124, C 1. 2] 

St. G. Jackson and Satya Nand Roy 
for Complainants. 

S. R. Misra and G. C* Sinha for 
Opposite Party. 

Judgment. —This is a reference under 
S. 438 of the Criminal Procedure Code 
by the Sessions Judge of Fyzabad. The 
reference recommends that the order 
under S. 133, Criminal Procedure Code, 
passed by B. Murli Manohar Singh 
Sandal, Sub-Divisional Magistrate, 
Amethi, dated the 29th July 1926, con¬ 
firming the previous order, be set aside. 

The facts are that there is a bandh 
known by the name of Dakhin Gaon 
Chilbili bandh in the district of Sultan- 
pur. The villages which are bounded by 
this bandh on the north and the east are 
Mouza Chilbili and Dakhingaon. Both 
the villages belong to the Amethi estate. 
The lands belonging to a village called 
Sewain Hemgarh which is owned by the 
zamindars of that village and the lands 
belonging to the Katari estate lie towards 
the north and west of that bandh. The 
tenants of Sewain Hemgarh and Katari 
estate complained to the district author¬ 
ities of Sultanpur that the Amethi 
estate had closed the passage of water 
from their villages to a channel situate 
towards the south-east of the said bandh, 
and thus their fields had become water¬ 
logged and the crop over a considerable 
area had been entirely destroyed. The 
district authorities tried their best to 
get the matter amicably settled between 
the Amethi estate and the zamindars of 
Sewain Hemgarh and the Rani of Katari, 
the present proprietor of the Katari 
estate, but their efforts proved futile. 
No less than 16 tenants of the Katari 
estate and an equal number of tenants of 
village Sewain Hemgarh lodged a com¬ 


plaint that by this action of the Amethi 
estate their kharif crop had been entirely 
destroyed and their houses had fallen 
down causing to them enormous amount 
of unbearable suffering and that owing 
to their fields getting water-logged it 
was impossible for them to sow even the 
rabi crop. Subsequently 20 more tenants 
joined them in the complaint ; and the 
total number of complainants thus rose 
to 52. The complaint was made in 
August 1924 and I regret to observe the 
long delay which, owing to various causes 
which need not be stated here, occurred 
in deciding the case. 

On the 14th June 1926 B. Murli Mano* 
har Sandal, Magistrate, First Class, Sul¬ 
tanpur, passed a conditional order under 
S. 133, Criminal Procedure Code to the 
following effect : 

Considering the entire evidence on record of 
which I have given above a precis of salient 
points along with the reports of the kanungos, 
the enquiry notes of the then Sub-divisional 
Officer and the then Deputy Commissioner, X 
think that the bandh in question is a public 
nuisance as it is not a question of two indivi¬ 
duals or of two villages but many viilages and 
poor tenantry is concerned, and that the channel 
of water is not private but of public character as 
water comes from neighbouring villages''and 
flows away in its natural channel unless ob¬ 
structed. This is bcrne out by the evidence that 
there is very little water in the cold weather, 
and that no irrigation worth the name takes 
place ; at least no irrigation has been proved 
during settlements. So for reasons mentioned 
above I find that the claim of the second party 
is not bona fide and that there is no reliable 
evidence to support his denial of the existence of 
public rights. So I hereby order that action 
under S. 133, Criminal Procedure Code will be 
taken. 

A notice was thereupon issued to the 
Amethi estate to show cause why the 
said order should not be made absolute. 
That order was subsequently made ab¬ 
solute on the 29th July 1926. The 
Amethi estate took the matter in revision 
to the Court of the Sessions Judge of 
Fyzabad ; and the learned Judge being of 
opinion that tho matter was purely a 
private matter between tho Amethi 
estate and the zamindars of Sewain 
Hemgarh and tho Katari estate and no¬ 
action should havo been taken by the 
Magistrate under S. 133, Criminal P. C., 
has made the reference now before me. 

Tho only point which has been 
argued before me on behalf of both sides 
and which I am called upon to decide 
is whether the dispute in the present 
case is one merely of a private character 
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or whether it is of a public character and 
whether the action of the Amethi estate 
in not making an opening in the said 
bandh to allow the water to flow in its 
natural course can be considered to 
amount to a “public nuisance” justifying 
the criminal Court to take action under 
Chapter X of the Criminal Procedure Code 
which deals with “public nuisances.” 

I have already stated above that no 
less than 52 tenants were responsible for 
lodging the complaint to the district au¬ 
thorities about the injury caused to their 
fields. They belonged to four villages 
and not to one village only. The Sub- 
divisional Ollicer who went to the spot 
during the course of the inquiry noticed 
that the effect of the action of the 
Amethi estate was that a large area was 
covered by water and the whole of the 
place looked like a sea. A number of vil¬ 
lages had become thereby inundated and 
injury was caused to the entire kharif 
crop. The Magistrate said that the con¬ 
dition was extremely pitiable and im¬ 
mediate action appeared to him to bo 
necessary to obviate the trouble and the 
anxiety of the people residing in those 
villages. 

Public nuisance” is defined in S. 268 
of the Indian Penal Code in the follow¬ 
ing words : 

Section 2G8. A person is guilty of a public 
nuisance who doss any act or is guilty of an 
illegal omission which causes any common in¬ 
jury, danger or annoyance to the public or to the 
people in general who dwell or occupy property 
in the vicinity, or which must necessarily cause 
injury, obstruction, dmger or annoyance to 
persons who may have occasion to use any 
public right. 

A common nuisance is not excused on the 
ground that it causes some convenience or ad- 
van tage. 

It is clear from the finding of the 
learned Magistrate, to justify which there 
is ample evidence on the record that the 
|water which used to he collected in the 
neighbouring villages, and which used to 
pass through a natural channel by way 
of an opening in this bandh, has now 
been slopped, resulting in the inundation 
|of a largo area in that locality covering 
; lands of several villages and in the 
destruct ion of the entire kharif crop sown 
in that area and also making it impossi¬ 
ble to sow the rabi crop thereon. As 
jstated above no less than 52 tenants 
actually complained of the injury caused 
to thorn. Probably there were many 
more who did not come to Court to join 
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in the complaint. It therefore appears 
to me to be amply clear that the case is 
covered by S. 268 of the Indian Penal 
Code and the nuisance must be consi¬ 
dered not to be a nuisance of private 
character but one which may legitimately 
be called a “public nuisance.” I am 
supported in this view by a decision of 
the Allahabad High Court reported in 
Emperor v. Bharosa Pathak (1). In that 
case there were three contiguous villages 
of which one lay at a lower level than 
the other two and the surplus water 
falling on those two used to run off 
through certain channels over the land 
of the third. The inhabitants of the 
third village erected a dam to keep the 
water from their lands, and by so doing 
caused flooding of and damage to the 
lands of the other two villages. Tudball, 
J., held that 

the area and tlie nurabor of persons affected 
by the action of the inhabitants of the third 
village was large enough to justify a Magistrate 
iu treating their action as a public nuisance and 
taking steps to abate it under S. 133 of the Code 
of Criminal Procedure. 

I, therefore, regret to observe that I 
cannot, in view of the facts proved in the 
present case, hold that the action of the 
Amethi estate amounts only to a private 
nuisance and not to a public nuisance. 

In my opinion that action clearly comes 
within the definition of public nuisance, 
and the learned Magistrate was fully 
justified in passing the order which he 
did. 

Being unable to accept the recommen¬ 
dation of the learned Sessions Judge, I 
direct that the order passed by the 
learned Magistrate on the 29th July 
1926, will stand good. I direct that the 
record be returned. 

G.R-T- Reference not accepted. 

(I) [1SJ12J 34 All. 345=13 I. C. U30=9 A. D. J. 

355. 
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Raza, J. 

Masih Uddin Ahmad — Plaintiff 
Appellant. 


v. 


Munir Ahmad and anothe) -Defen¬ 

dants—Respondents. 

Second Appeal No. 312 of 1924, Deci¬ 
ded on 7th November 1925, against a 


decree of First Addl. Disb. J., Barabanki, 
D/- 14th April 1924. 
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Pre-emption — Vendee and plaintiff being 
equally entitled to pre-empt, lots should be 
drawn to decide the proper person. 

Where in a case of pre-emption the plaintiff 
and the vendee are equally entitled to presempt 
the property the question as to who is entitled 
to the property should be decided by drawing 
lots : 9 O. C. 271, Foil. [P 125, O lj 

Naimullah and N iamatulla — for 
Appellant. 

Ram Bharose Lai and Raj Narain 
Shukla —for Respondent No. 2. 

Judgment. — This is a plaintiff's 
appeal arising out of a pre-emption case. 
The property sold was an under-pro¬ 
prietary plot in a village of which the 
plaintiff is the superior proprietor. The 
vendee holds under-proprietary rights in 
the village. 

The plaintiff brought the suit, alleg¬ 
ing that he had a preferential right to 
pre-empt the property. The suit was 
contested by the vendee (Defendant 
No. 2). 

The learned Munsif rejected the claim, 
holding that the vendee had preference 
as against the plaintiff. His decision was 
upheld by the Court of first appeal. 

The plaintiff has appealed to this 
Court, challenging the finding on the 
point decided against him. 

I think this appeal should be allowed. 
Both the lower Courts were of opinion 
that the ruling in Muhammad Abdul 
Aziz v. Bhagwan Das (1) applied to this 
case. I am not prepared to agree with 
them on that point. In my opinion the 
ruling in the Honble Raja Ali Moham¬ 
mad Khan v. Ram Bilas (2) is fully 
applicable to this case. The plaintiff 
and the vendee are equally entitled to 
pre-empt the property. The question 
as to who is entitled to the property 
should be decided by drawing lots. 

Hence I allow the appeal, and setting 
aside the decree of the Courts below, 
remand the case to the first Court under 
O. 41, R. 23, Sch. 1, of the Civil P. C., 
with directions to re-admit the suit under 
its original number in the register and 
proceed to determine the suit according 
to law. 

Costs will abide the result. 

Appeal allowed and case remanded. 

R. D. 


(1) A. I. R. 1922 Oudh 101. 

(2) [1900] 9 O. C. 271. 
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Stuart, C. J., and Wazir Hasan, J. 

Rani Krishna Kumari Devi —Plaintiff 
—Appellant. 

v. 

Rajendra Bahadur Sinha Deo and 
another —Defendants—Respondents. 

First Appeal No. 143 of 1926, Decided 
on 20th December 1926, from the decree 
of Gokaran Nath Misra, J., D/- 185h 
November 1926. 

(a) Oudh Settled Estates Act (2 of 1900), <S.18 
(1) and proviso—Proviso forbids intervention of 
a stranger between the death of testator and the 
succession of heir-at-law—A devisee who is not 
a stranger can hold the estate only for life — 
Under S. 18 holder of settled estate can devise 
the whole estate but only to an heir.' 

The words “ so as to exclude from succession 
any person belouging to any of th© classes spei- 
fied in S. 22 of the Oudh Estates Act, 18G9 ” in 
the proviso to S. 18 of Act 2 of 1900 are intended 
to define a “ stranger, ” and a devisee is a 
“ stranger ” if he or she has no place in the line 
of succession prescribed by Cls. 1 to 11 of S. 22 
of the Oudh Estates Act. 1869. The intention 
of the proviso is not to permit an intermediate 
estate, however limited, between the death of 
the testator and the succession of the heir-at-law 
if the devisee of such an estate is not a person 
answering the description of any of the heira 
specified in S. 22 of the Oudh Estates Act. 

[P 127, C 2 ; P 128, C 1] 

A person entitled to a settled estate for life 
cannot constitute a stock of descent according to 
sub-S. (1), and the exception made in the pro¬ 
viso goes so far only as to allow a person 
bold the estate for life under a devise if that 
person is not a “ stranger. ” [P 128, C 2] 

The effect of S. 18 is to enlarge the “ inter¬ 
est ” of the holder of the settled -estate to this 
extent only that he is empowered to make a^ 
devise of the whole of the estate or the profit* 
thereof in favour of the heir and no more. 

, , [P 123, C 2] 

( 6 ) Oudh Settled Estates Act, Ss. 10 and 18— 

Will executed prior to declaration under S. 10_ 

As soon as declaration is made. Will relates to 
“ Settled Estate " and S. 18 applies. 

Where a Will is executed by the lioldor pWor 
to a declaration under S. 10, as soon as the de¬ 
claration is made, the Will relates (<> a “ Set¬ 
tled Estate ” and the provisions of S. IS become 
applicable. [p 128, C 2 J 

(c) Will — Operation begins from testator's 
death. 

It is the date of the testator’s death, from which 
a Will is to speak and take effect. [P 12.8, C 2] 

T. B. Scipru, A. P. Sen, Bisheswar 
Nath Srivastava and Salig Ram —for 
Appellant. 

S.N. Sen, J. N. Misra, II. N. Misra , 

K. P. Misra, Ali Zahecr, Ram Bharose 
Lai, Raj Narayan Shukla, Uarischandra- 
and J. Jackson —for Respondents. 
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Judgment. —This is the plaintiff’s 
appeal from a part of the decree of our 
brother Gokaran Nath Misra J., sitting 
on the original side of the Court, 
dated the 18th November 1926. 

So much of the facts as bear on the 
matter in appeal are few. Among the 
villages claimed in the suit out of 
which this appeal arises are 90 villages 
situate in the district of Bahraich which 
together constitute Mohal Bhinga and 
from the “ estate ” of Bhinga within the 
meaning of Act I of 1869 as entered at 
No. 154 of List I and No. 61 of List II of 
the lists prepared under S. 8 of the 
Oudh Estates Act. The names of these 
villages are stated at Nos. 1-89 and 91 
in the list A attached to the plaint. 
The last male holder of the estate of 
Bhinga was Raja Udai Pratap Sinha Deo 
Somyaji, C. s. I. He v died on the 13th 
July 1913 and had he died intestate 
the succession to the estate of Bhinga 
would have been regulated by the provi¬ 
sions of S. 22 of Act 1 of 1869. Accord¬ 
ing to those provisions the estate of 
Bhinga would have devolved upon his 
younger brother Bhaiya Rajendra Baha¬ 
dur Sinha Deo Defendant No. 1 under 
Cl. 6 of S. 22, but the Raja did not die 
intestate. 

In the year 1900 the Legislative Coun¬ 
cil of the United Provinces of Agra and 
Oudh passed an Act called the Oudh 
Settled Estates Act, the object of which 
was, as stated in the preamble : 

to make better provision fer the preservation 
of certain estates and other immovable property 
in Oudh. 

Some time in the year 1906, the precise 
date is not known, the Raja made an ap¬ 
plication in writing in accordance with 
the provisions of S. 3 of the Act of 1900 
to the Local Government for permission 
to declare that the estate of Bhinga 
shall in future be hold subject to the 
provisions of that Act. This application 
was not summarily rejected by the Local 
Government and accordingly on the 26th 
February 1907 a notice of the applica¬ 
tion as required by S. 5 of the Act was 
ordered to bo issued. The notice was 
published in tho United Provinces Ga¬ 
zette of the 2nd March 1907, Part 1 at 
page 152 (Ex. A 1). The application 
made under S. 3 of tho Oudh Sottled 
Estatos Act 1900, had made progress only 
so far as indicated above when on the 
17th June 1907 tho Raja made his last 


Will which was registered on the 22nd 
of the same month (Ex. 1). On the 27th 
of July 1907 the Raja’s only son, Kun- 
war Mahendra Bikram Sihna Deo died. 
On the 24th of April 1908 the permis¬ 
sion applied for was granted under Ss. 6 
and 9 of the said Act and was published 
in the United Provinces Gazette of April 
25, 1908, Part 1 at page 360 (Ex. A 2). 
On the 21st of May 1908 the Raja duly 
executed the instrument of declaration 
as required by S. 10 of the Act. It 'was 
also registered as required by S. 11 of 
the same Act. The declaration was also 
made irrevocable within the meaning of 
S. 12 and finally under an order of the 
Local Government dated the 1st of Au¬ 
gust 1908 was published in the United 
Provinces Gazette of September 5, 1908, 
Part 1 at page 915 (Ex. A 3). It is 
agreed that the declaration relates to the 
whole estate of Bhinga as specified in 
List A attached to the plaint with 
the exception of the 90th village men¬ 
tioned in that list. 

The plaintiff is the widow of Kunwar 
Mahendra Vikrarn Sinha Deo who, as we 
have stated above, had predeceased his 
father the Raja. She claims title to the 
estate of Bhinga (the only subject-mat¬ 
ter of the appeal as argued before us 
except a point of minor importance to 
which we will advert hereafter) on the 
basis of the devise made in her favour 
by the Raja under the Will of the 17th 
of June 1907. 

There is no question in the case as to 
the construction of the Will. It is 
agreed that in tho events which happened 
since the making of the Will, the first 
taker of the estate under the provisions 
of tho Will was Maharani Srimati Murar 
Kumari Devi, the widow of the Raja, 
who died on the 30th April 1926. It is 
also agreed that the Will provides for the 
succession of the plaintiff to the estate 
of Bhinga on the determination of the 
prior estate in favour of the widow. It 
will now be convenient to reproduce in 
this judgment such portions of the Wi 
as are relevant to the question under 
consideration. 

I give, dovise and bequeath all mv said P r °* 
perty and estate (subject to the payment of tne 
aforesaid charge thereon) to my said wife J*a 
Srimati Murar Kumari Devi for and during * 
term of her natural life but so that she slia 
have no power under any circumstances by sa . 
alienation, mortgage or otherwise to dispose 
or encumber the whole or any portion of 
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moveble or immovable property for any period 
extendiog beyond the term of her natural life 
* . . . . and in default of any suoh adopted 
son I give, devise and bequeath my 
-said ' property and estate to Srimabi 
Krishna Kumari Devi my daughter-in law 
the wife of my only surviving son and heir 
for and during the term of her natural life but 
so that she shall have no power under any cir¬ 
cumstances by sale, alienation, mortgage or 
otherwise to dispose of or encumber the-whole or 
any portion of my moveable or ^immovable pro¬ 
perty for any period extending beyond the term 
of her natural life and upon her death in default 
of an adopted son if authorized by her husband 
to adopt a son I direct that my such property 
and estate shall descend to the persons then liv¬ 
ing who under the provisions of the said Act 
1 of 1869 would be entitled to succeed thereto on 
the failure or determination of the limitations 
liereinbefore contained. 

The sole question for decision in the 
-appeal is as to the validity of the devise 
in favour of the plaintiff having regard 
to the applicability and the provisions of 
the Oudh Settled Estates Act, 1900. As 
against the devise in favour of the plain¬ 
tiff, the defendants’ contention is that it 
is invalid by reason of the provisions of 
S. 18 of the Oudh Settled Estates Act, 
1900. The plaintiff’s answer to this 
contention is twofold : (l) that the sec¬ 
tion is inapplicable and (2) that on a 
proper construction of S. 18 the devise 
in favour of the plaintiff is not invalid. 
Our brother in the trial Court has re¬ 
jected the plaintiff's answer in its en¬ 
tirety and has accepted the defendant’s 
plea in this behalf. We are of opinion 
that the judgment of our learned brother 
is right. 

It is argued by the learned counsel 
lor the appellant that the devise in 
favour of the plaintiff being limited to 
her natural life does not contravene 
the terms of the proviso attached to 
S. 18 of the Oudh Settled Estates Act, 
1900. Parenthetically it may be men¬ 
tioned that the Oudh Settled Estates 
Act, 1900, has been replaced by the Oudh 
Settled Estates Act No. 5 of 1917, but 
it has all along been agreed that in this 
case we are not concerned with the latter 

Act. S. 18 of the Oudh Settled Estates 
Act, 1900 is as follows : 

( 1 ) Notwithstanding the provisions of any 
contract or disposition to the contrary every 
person for the time being entitled to a ’settled 
estate, being a male, or being a female who. 
under the ordinary law to which parsons of her 
religion and tribe are subject, would constitute 
n fresh stock of descent if she succeeded to the 
estate on an intestacy otherwise than as a widow 
fchall constitute a fresh stock of descent for the 
purposes of S. 22 of the Oudh Estates Act, I860, 
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aud on the death of such person intestate the 
settled estate shall descend according to the 
provisions of that section. 

(2) Notwithstanding the provisions of any 
contract or disposition to the contrary every per¬ 
son for the time being entitled to a settled estate 
who constitutes a fresh stock of descent according 
to sub-S. (1) shall be competent to bequeath the 
same subject to the provisions of the Oudh Es¬ 
tates Act, 1869 : Provided that such persou 
shall not be competent to bequeath the same 
except as an impartible estate to be held by one 
person only and according to the provisions of 
this Act, or to subject the same or the profits 
thereof to any demand, charge or encumbrance 
whatsoever, or to bequeath the same to a 
stranger so as to exclude from succession any 
person belonging to any of the classes specified 
in S. 22 of the Oudh Estates Act, 1869. 

Before the learned trial Judge it was 
contended on behalf of the plaintiff that 
she was not a “ stranger ” but that she 
was a person belonging to the last class 
of the classes specified in S. 22 of the 
Oudh Estates Act, 1869. Before us, how¬ 
ever, the contention was not reiterated 
and it was agreed that the plaintiff was 
a “ stranger v within the meaning of the 
proviso to S. 18 reproduced above. 
The broad contention is that a life 
estate, such as was devised in favour 
of the plaintiff, does not on the 
determination of that estate, interfere 
with the course of succession provided 
for in S. 22 of the Oudh Estates Act, 
1869. On the opposite side it is equally 
broadly contended that the intervention 
of a life estate excludes from succession 
the heir-at-law. We frankly admit that 
the proviso is not easy of construction, 
but as we must construe it the meaning 
will bo made clearer, we consider, by 
subjecting it to a process of analysis. 
According to the proviso the devise of a 
settled estate is invalid if it is : 

(1) Not devised as an impartible estate 
to be held by one person only and accord¬ 
ing to the provisions of this Act, or 

(2) made subject or the profits thereof 
are made subject to any demand, charge 
or encumbrance whatsoever, or 

(3) in favour of a stranger so as to 
exclude from succession any person 
belonging to any of the classes specified 
in S. 22 of the O ulh Estates Act, 1869. 

It appears to us that the words 

so as to exclude from succession any person 
belonging to any of the classes specified in S 9>> 
of the Od'lh Estates Act, 1869, 

are intended to define a “ stranger. ” 
Accordingly a devisee is a “ strange*!’ ” if 
he or she has no place in the line of 
succession prescribed by Cls. 1 to 11 of 
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S. 22 of the Oudh Estates Act, 1869. 
That the plaintiff in the present suit is 
such a devisee is now admitted. We 
think that the intention of the proviso is 
nob to permit an intermediate estate, 
however limited, between the death of 
the testator and the succession of the 
heir-at-law if the devisee of such an 
estate is not a person answering the 
description of any of the heirs specified 
in S. 22 of the Oudh Estates Act, 1869. 
We are 1 convinced that such an intention 
is manifest from the second element of 
the proviso. A claim or demand on the 
basis of a devise for the enjoyment of 
profits of the settled estate during one’s 
lifetime is clearly forbidden by that 
element. A life estate is a higher estate 
than a right to the enjoyment of profits 
for life, if it is not the same. 

It was argued by the learned couusel 
for the appellant that the second element 
of the proviso comes into effect only in a 
case where this estate is bequeathed to 
one person in its entirety and the right 
of the enjoyment of the profits is by the 
same bequest given to another person 
which is not the case here. This argu¬ 
ment ignores the disjunctive effect of the 
word " or ” used at the beginning of the 
clause and would have us read it and. ” 
Wo are unable to do so. For the pur¬ 
pose of construing the proviso so as to 
make it yield a reasonable meaning 
consistent with words used and the 
general policy of the legislation, we 
discover no compelling necessity of turn¬ 
ing the word “ or ” into “ and ”—see the 
observations of Lord Halsbury in The 
Meyscf/ Docks and Harbour Board v. 
Henderson Brothers (1). 

According to sub-section (I) 

every person for the timo being entitled to a 
settled estate . . . shall constitute a fresh 

stock of descent. 

| Obviously a person entitled to a settled 
estate for life cannot constitute a stock 
of descent. But the exception made in 
the proviso, it appears to us, goes so far 
only as to allow a person to hold the 
estate for life under a devise if that 
person is not a “ stranger. 

The last portion of the sub-S. C1) - 

and on the death of such person intestate tho 
settle 1 estate shall descend according to tho 
provisions of S. 22 of the Oudh Estates Act, 1869, 

sufficiently clearly supports the con¬ 
struction of the proviso that between the 

(1) 13 A. C. 595—58 L. J. Q. B. 152=59 L. T. 

097=0 Asp. M. G. 388=37 W. R. 119. 
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death of the last person constituting a 
fresh stock of descent and his successor 
in inheritance who also constitutes a 
fresh stock of descent the law does not 
permit the intervention of a “stranger’^ 
under a devise. 

In support of the contention adopted 
by us aid may legitimately be derived 
from the language of S. 15 of the Oudh> 
Settled Estates Act, 1900. That section 
provides, inter alia, that transfers inter 
vivos of the settled estate “ or the profits 
thereof ” must come to an end with the 
life of the transferrer. And the effect of 
S. 18 is to enlarge the “ interest '* of the 
holder of the settled estate to this extent 
only that he is empowered to make a 
devise of the whole of the estate or the 
profits thereof in favour of an heir and. 
no more. 

The second point urged in support of . 
the appeal is that the execution of the 
Raja’s will having preceded the decla¬ 
ration under S. 10 of the Oudh Settled 
Estates Act, 1900, it is not subject to the 
provisions of S. 18. We are of opinion 
that the contention has no substance.. 
There can be no doubt that as soon as. 
the declaration under S. 10 was made the 
estate of Bhinga acquired the character 
of a “ settled estate ” within the meaning 
of the Act. The description of the pro¬ 
perty in respect of which the devise was- 
to take effect therefore includes the 
characteristics of “settled estate”; and 
as a will speaks and takes effect as if it. 
had been executed immediately before 
tho death of the testator, unless a con¬ 
trary intontion appears, it must be held, 
that the Raja’s will relates to a “ settled; 
estate ” and is therefore subject to the 
provisions of S. 18. Whatever might- 
have been tho old rule of construction as 
to the date from which a will is to speak 
and take effect, that is the date of its 
execution or the date of the testator’s 
death, the rule is now well settled that 
it is the date of the testator’s death 
unless a contrary intention appears. The 
rule was enacted in S. 24 of tho English 
Wills Act (1 Victoria, Chap. 26). It is 
also embodied in S. 77 of the Indian 
Succession Act (10 of 1865). S. 77 of Act 
of 1865 is made applicable to all wills of 
taluqdars or their heirs by S. 19 of Act 1 
of the O'idh Estates Act, 1869. In the 
case of Bair aj Koer v. Jag at pal Singh (2) 

(2) [1901] 2G All. 393=31 I A. 132=1 A. L. J- 
334=7 O. C. 248=3 Sar. 639 (P. O.). 
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their Lordships of the Judicial Committee 
held that the expression “ would have 
succeeded ” in S. 14 of the Oudh Estates 
Act, 1869, was inteaded to be confined 
to persons in the special line of succession 
that would have been applicable to tho 
particular case if the testator had died 
intestate and the dexth had occurred at 
tho time when the succession opened. 

• The only minor matter which now 
remains for consideration and was urged 
at the hearing of the appeal relates to 
the form of the decree which our learned 
brother in the trial Court has made in 
respect of certain houses, moveables and 
furniture in the Palace situate at Bhinga. 
The learned • Judge has held that tho 
plaintiff is entitled to a decree for posses¬ 
sion of six houses situate at different 
places, besides the 27 villages in the 
district of Gonda. In respect of these 
houses tho learned Judge has, having 
regard to the limited interest of tho 
plaintiff, imposed the condition that sho 
shall keep them in repairs. To this 
condition that she shall keep them in 
repairs objection is taken in appeal before 
us. The learned Judge has also hold 
that the plaintiff has established her 
title to tho furniture and other moveable 
property existing in the Palace of Bhinga 
and other houses situate within the 
mohal of Bhinga, but instead of giving 
her a decree for the furniture and the 
moveables the learned Judge has imposed 
an obligation on the defendant to pay to 
the plaintiff a sum of Rs. 100 per mensem 
on account of the use of the furniture 
and other property. Objection is taken 
to this form of the decree also. 

Wo are of opinion that tho objection 
must ha allowed both in respect of tho 
condition relating to tho repairs of tho 
houses and the award of Rs. 100 per 
mensem in lieu of a decree for the posses¬ 
sion of the furniture and the other 
moveable property. It is true that tho 
plaintiff has only a life interest in these 
houses and properties, b it that fact does 
not authorize tho Court to impose any 
condition as to the manner of tho enjoy¬ 
ment of tho houses, tho furniture and 
the other property. If at any time here¬ 
after the plaintiff is guilty of any act of 
wasto or of causing any injury to tho 
interest of tho reversioner or remainder¬ 
man, the latter will have his remedy in 
law. We therefore direct that tho condi¬ 
tion as to repairs of the six house? for 
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which the plaintiff has obtained a decree 
shall be eliminated from the decree. We 
further direct that the order of award 
of Rs. 100 per mensem on account of the 
use of the furniture and tho other move- 
able property existing in the Bhinga 
Palace and other houses situate within 
the mohal of Bhinga be removed from 
the decree and in lieu thereof we grant a 
decree to the plaintiff for the possession 
of tho said furniture and the property. 

No other point was argued in the 
appeal. On the grounds stated above 
we dismiss this appeal except as to the 
minor changes which we have directed 
to be made in the decree. The plaintiff 
will bear her own costs and also pay the 
defendants’ costs in appeal. 

Appeal dismissed . 
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Full Bench 

Stuart, C. J., Raza and King, JJ. 

Gudar Pal Singh — Appellant. 

v. 

Nagishar Balchshsingh and others — 
Defendants—Respondents. 

Second Appeal No. 176 of 1926, Deci¬ 
ded on 3rd December 1926, 

*8* Limitation Act , S. 12 (2 )—Application for 
copies made with insufficient stamp—Deficit 
made up subsequently—Time between applica¬ 
tion and making up of deficit is not ex¬ 
cused. 

The judgment of the trial Court was deli¬ 
vered on the 30th of May 1025. On tho 1st of 
June following th 3 defendants made au appli¬ 
cation for copies of the judgment and the decree. 
On tho 8 th of July tho application was returned 
to the defendants on tho ground that tho folios 
supplied were insufficient. The application 
thus returned was received by tho defendants 
on the 15th of July. On tho 17th of July the 
application reached back tho office with the 
necessary folios. [p. 130, C. 2 ] 

Held : that the time requisite for obtaining 
a copy should bo computed from the 17th of 
July and not from bt June. 

A delay caused by the error of tho appli¬ 
cants in making the computation is not to ho 
included in the time requisite for obtaining the 
copy ; A. I. R. 1022 i*. C. 352, Foil. 

II y dev II use in and It. I). Singh —for 
Appellant. 

Aii Zahcci -for Respondents. 

Order of Reference 

Hasan, J. This is the plaintiff's 
appeal from the decree of the Additional 
Subordinate Judge of Sultanpur dated 
tho 6th of February L926, reversing the 
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decree of the Munsif of the same place, 
dated the 30th of May 1925. The plain¬ 
tiff appellant’s suit for possession of 
certain plots of land was decreed by the 
Court of first instance. On appeal by 
the defendants from the decree of that 
Court the learned Additional Subordi¬ 
nate Judge reversed the decree of the 
Court of first instance and dismissed the 
plaintiff’s suit. 

At the hearing of the appeal in the 
lower Court the plaintiff raised the ques¬ 
tion that the appeal in that Court was 
presented beyond the period of limita¬ 
tion prescribed ' by law. The learned 
Additional Subordinate Judge decided 
this question against the plafntiff and 
held that the appeal was in time. In 
second appeal before me the plaintiff 
raises the same question again. The 
question involves a few facts and they 
are as follows : 

The judgment of the trial Court was delivered 
on the 30th of May 1925, as already stated. On 
t.ho 1st of June following the defendants madu 
an application for copies of tho judgment and 
the decree. On the Stli of July the application 
was returned to the defendants by post on the 
ground that the folios supplied were insufficient. 
The application thus returned was received by 
the defendants on the 15th of July. On the 
17th of July the application reached back the 
oflico with the nocossary folios. The question 
for docision is as to whether “ the time requisite 
lor obtaining a copy ” within the meaning of 
sub-S. (2) of S. 12 of the Indian Limitation 
Act, 1908, should bo computed from tho first 
presentation of the application on the 1st of 
June or from tho 17th of July when it returned 
to the oliico with the necessary folios. If the 
‘first basis of computation of the poriod of 
limitation is correct the appeal in tho lower 
appellate Court was admittedly in time. If, on 
Ihc other land, the second date is the right basis 
for computing tho period of limitation it is 
equally clear that the appeal iu the Court 
below was barred by limitation. 

Mi*. II yd or Ilusein in support of tho 
contention that tho appoai in tho Court 
below was barred by time roforrod to two 
decisions : China a Dass Dey v. Ramjoy 
79fiz/(l)and Dechi v. Ahsan-ullah Khan 
(2). It is much to bo rogrotted that the 
respondents are absent. The question 
is one of gonoral importance and as 1 
am going to refer this question to a 
Full Bench for docision I refrain from 
expressing my opinion on it at this stago. 
Under S. I I, sub-S. (l), ef tho Oudh 
Courts Act, 1925, I refor for docision 
of a Full Bench th e following que stion : 

f 1 )1835] 12 Cal. 30. 

'2) k llS90] 12 All. 4GI=(1S90) A. W. N. 149 
(F. B.). 


Iu computing the period of limitation pres¬ 
cribed for an appeal is the time requisite for 
obtaining a copy of the decree within the 
meaning of S. 12, sub-S. (2), of the Indian 
Limitation Act, 190S, to be reckoned from the 
1st of Jure 1925, or from the 17th of July 1925, 
in the circumstances of this case ? 

Opinion of Full Bench 

Stuart, C. J. —(After quoting the 
question to be decided by the Full 
Bench and stating facts the judgment 
proceeded.) Under para. 389 of the Oudh 
Civil Digest an application for such a 
copy must be accompanied by a sheet or 
sheets of stamped copying paper equal 
in value to the charge for the copy and 
it is for the applicant himself to com¬ 
pute the necessary charge; It is clear 
that in this case tho applicants could 
not have applied their minds to the 
computation, for the fees which they 
paid were the minimum fees which 
arc charged only in the case of copies 
of judgments of under fifteen hundred 
words, Tho copy of the judgment 
which they required is over throe 
thousand eight hundred words and 
a very slight attention to the bulk of the 
judgmont must have shown any person 
that it was moro than fifteen hundred 
words. Tho first point which is clear 
to my mind is this that it was the duty 
of the applicants themselves to make 
tho necossary calculation, and that it 
was not tho duty of tho oflico to make 
the calculation for them, but only to 
check tho calculation which they made. 
In those circumstances can it be said 
that a delay caused by the error of the 
applicants in making tho computation 
is to bo included in the time requisite 
for obtaining the copy according to the 
words of S. 12, sub-S. (2) of the Indian 
Limitation Act of 1908 ? In my opi¬ 
nion tho time in question cannot bej 
considered the time requisite and this] 
view appears to bo supported by the! 
decision of thrir Lordships of tho Judi¬ 
cial Committee in Promatlia Nath Roy 
v. I Villi am Arthur Dec (3). Their 
Lordships say at page 310 (of 49 I. A .) 

Iu their Lordships’ opinion no period enn be 
regarded as requisite under the Act which need 
not have elapsed if the appellant had taken 
reasonable and proper stops to obtain a copy of 
the decree or order. 

Applying this principle I would answer 
the question submitted to the Full 
Bench that the time .requisite for ob- 

(3) A. J7R. 1922 P. C. 352=49 Cal. 999 = 19 
T. A. 307 (P. C.). 
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fcaining copy of the decree, in the cir¬ 
cumstances of this case, is to be reckoned 
from the 17th July 1925. 

Raza, J. —I concur. 

King, J. —I concur. 

d.d* Reference answered. 

A. I. R. 1927 Oudh 131 

Stuart C. J., and Raza, J. 

< Muhammad Uadi and others —Plain¬ 
tiffs—Appellants. 

v. 

Sadiq Husain and another — Defen¬ 
dants—Respondents. 

First Misc. Appeal No. 7G of 1925, and 
Civ. Rev. No. 19 of .1926, Decided on 30th 
April 1926. 

Civil P. C., O. 47, Zi. 2— Revieiv admitted on 
one ground cannot be allowed to be argued on 
another, especially when the Judge hearing re- 
view has no authority to admit the revieiv ap¬ 
plication on the other ground. 

There is authority for the proposition that a 
Court detarmining a review is not necessarily 
confined to the grounds upon which the review 
is being granted. It is only reasonable that con¬ 
siderable latitude should bo allowed in the 
matter, but where a review is granted upon one 
ground, and then has been argued upon a totally 
distinct and unconnected ground in a case where 
the actual officer who heard the review would 
not have authority to admit the review upon the 
ground upon which it was argued and decided, 
ho being a successor in office to the Judge who 
admitted the application for review. 

Held : that the order on review is without 
jurisdiction. [P. 131, C. 2] 

Ali Zahcer and Wasi Hasan —for Ap¬ 
pellants. 

Harlcaran Nath — for Respondents. 

Judgment. —Tho circumstances out 
of which this appeal and revision have 
arisen are these : A suit was instituted 
before tho Munsif which was dismissed. 
It was appealed to Mr. Saiyod Ali Hamid 
who decreed the appeal on tho 30tli April 
1925. He gave a declaratory relief for 
tho whole claim. Tho grant of the 
whole amount claimed was clearly a 
clerical error ; for, upon the showing of 
the appellants themselves, they were not 
entitled to more than 19/25tlis. On tho 
9th May 1925 the defendant Sadiq 
Husain filed an application for a review 
clearly staling in that application that 
ho wished this clerical error corrected, 
and Mr. Saiyed Ali Hamid ordered notice 
to issue under tho provisions of O. 47, 
R. 4 (2), of tho Code of Civil Procedure. 
Now, it is clear upon tho grounds takon 


in the application of the 9th May 1925 
that Mr. Saiyed Ali Hamid was only 
asked to review his order on tho ground 
of there being a clerical error and he 
issued notice to show cause why the re¬ 
view should not be granted on this 
ground alone. There was no suggestion 
made in the original application of any 
desire to obtain a review on the merits. 
Mr. Saiyed Ali Hamid was then trans¬ 
ferred. If he had not already issued 
notice his successor could havo issued 
notice on tho ground of tho existence of 
a clerical error, but his successor was 
not authorized to admit an application 
for review upon the merits. After Mr. 
Saiyed Ali Hamid had left, a second 
application was put in on the 14 th 
May 1925 in which Sadiq Husain en¬ 
deavoured to challenge the order on the 
merits. 

It is to be noted that Mr. Saiyed Ali 
Hamid had decided the appeal on a ques¬ 
tion of fact and that thus no second 
appeal lay. If Sadiq Husain was per¬ 
mitted to get a rehearing on a question 
of fact ho had an opportunity of gotting 
Mr. Saiyed Ali Hamid’s docision reversed 
with the additional advantage that, as 
tho question was a question of fact, no 
second appeal could lie. Tho learned 
Subordinate Judge who has tried the ap¬ 
peal considered himself justified in retry¬ 
ing the case upon the inerits and arrived 
at a different conclusion from the con¬ 
clusion arrived at by Mr. Saiyed Ali 
Hamid. Wo are of opinion that ho had 
no justification in going into tho question 
on the merits in the peculiar circum¬ 
stances of the case. There, no doubt, is 
authority for tho proposition that a 
Court determining a review is not necos-j 
sarily confined to tho grounds upon which! 
tho review is being granted. It is only! 
reasonable that considerable latitude; 
should be allowed in the matter ; but 
where, as here, a roviow is granted upon 
one ground, and then lias boon argued; 
upon a totally distinct and unconnected! 
ground in a case whoro tho actual officer! 
who hoard the roviow would not have! 
authority to admit the review 7 upon thei 
ground upon which it was arguod and 
decided, wo consider that the course ad- 1 
opted cannot ho supported. And wo go 
further and consider that tho learned 
Subordinate Judge who decided the re¬ 
view 7 acted without jurisdiction in the 
matter, and that he had no jurisdiction to 
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determine the case in the way in which 
he determined it. In our opinion no mis¬ 
cellaneous appeal lies and wo dismiss 
Miscellaneous Appeal Iso. 76 of 1925 ; but 
we consider that we are justified in taking 
action under our revisional power and 
in Civil Revision No. 19 of 1926 we alter 
the decree so as to make it a declaration 
in respect of 19/25ths of the property ; in 
other words, we allow the grounds which 
were taken in the application for review 
of the 9th May 1925. In view of the 
circumstances of the case we direct Sadiq 
Husain to pay his own costs and those of 
the other side, both in the proceedings of 
this Court and the proceedings of the 
Court of the Subordinate Judge. 

Appeal dismissed: 

D.D. Revision accepted. 
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A l i A bbas 
Applic ants. 


and others — Accused 


v. 


Kinrf'Kmperot —Opposite Party. 
Criminal Application No. 155 of 1925, 
Decided on 5th November 1925. 

(rt) 17. P. Excise Act . S..53 —Omission to record 
reasons for a search without warrant is not an 
illegality when the intention of making search 
is stated in the diary. 

Though it is the duty of tlic police officer 
before he proceeds to innke ;t scorch without u 
search warrant, to record the grounds of his 
belief that the offender was likely to escape or 
conceal the evidence of his offence before he 
mu do the search, vet his omission to record the 
grounds of his belief, when ho has clearly stated 
in the diary his intention of making the search, 
would hardly amount to illegality, although 
it is certainly an irregularity. [I\ 132, C. 2] 

(6) Criminal 1 J . C., S. 430 —Ilerislng Court 
will examine findings of fact only in excep¬ 
tional cases. 


There are very occasional instances in which 
jn a criminal revision the revising Court is 
justified in examining the findings of fact and 
varying them. [1’. 133, C. l] 

(c) U. P. Excise Act (1910), S. 53 —Search 
without warrant—Provisions of Criminal P. C., 
about searches arc not wholly applicable -— Per¬ 
son found in 2 )OS *ession of article prohibited by 
law cannot plead irregularity in search. 


In making a search without a search warrant 
the officer is not confined to the strict provisions 
of the Criminal P. C. relating to searches but 
only to those provisions, in so far as they are 
applicable under the U. P. Excise Act. There¬ 
fore, entrance in the house searched by the 
ladder is not an act explicitly forbidden by law. 


When a man is proved to have been in posses¬ 
sion of an article against the law he cannot 
plead as a defence that the search was irregular;. 
35 All. 358 and A. I. B. 1924 All. 214, Appl. 

[P. 133, . C. 2] 

H. C. Dutt —for Applicants. 

N. lSf. Ghoshal for Govt. Advocate —for* 
the Grown. 

Stuart, C. J. — The applications in; 
revision of four persons Saiyed Ali Abbas 
alias Banney, Nadir Agha, Mustafa 
Hussain and Tasadduq Husain arise out- 
of their convictions in connexion with 
a raid made by the officer in charge of 
the Lucknow Kotwali on the 23rd of 
May 1925. It appears from the evidence 
of that officer that he received informa¬ 
tion to the effect that there was a traffic 
in cocaine proceeding in a certain house 
in the city. In order to check tho 
accuracy of this information he sent a 
man unnamed (who was clearly an in¬ 
former) with three marked currency 
notes to purchase cocaine. 

When the man came back with cocaine- 
the officer proceeded to collect a large- 
party of police and others to make a 
raid upon the premises. He had under 
S. 53 of Local Act 4 of 1910 authority 
to search the premises without a search 
warrant, if he was satisfied that the- 
obtaining of a search warrant might well 
afford the offender an opportunity of 
escaping or of concealing evidence of the 
offence. It was, however, his duty be¬ 
fore he proceeded to make a search 
without a search warrant, to record the 
grounds of his belief that the offender 
was likely to escape or conceal the 
evidence of his offence before he made 
the search. I cannot find that this 
officer did record the grounds of his 
belief in accordance with the procedure,, 
although he clearly recorded in the 
police diary the fact that he was proceed¬ 
ing on his way to search the house. 
His omission to record the grounds of 
his belief, in view of the fact that he 
clearly stated his intention of making 
the search, would hardly amount to 
illegality, although it was certainly an 
irregularity. When the premises were 
approached the police officer put a ladder 
against the wall and »sent up certain 
constables to get into the premises and 
open the front door. Before the door 
was opened two men, the applicants 
Mustafa Husain and Tassadduq Husain, 
were seized by the police outside the^ 
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premises and were found to be in posses¬ 
sion of cocaine. After the front door had 
been opened Saiyed Ali Abba3 alias 
Banney and Nadir Agha were found 
.lying on two beds. Inside the pillow 
which was under the head of Saiyed Ali 
Abbas was cocaine and under the pillow 
of the bed occupied by Nadir Agha was 
ooeaine. 

Upon these facts the applicants were 
•convicted in separate trials by a first 
class Magistrate in Lucknow under the 
provisions of S. 60 of the Local Act to 
which I have referred. There was one 
other conviction which has been set aside 
:by the Sessions Judge. The Sessions 
Judge has made a modification in the 
•sentences. The applicants staud con¬ 
victed of offences under the Act. They 
were released by the learned Judicial 
Commissioner on bail and are on bail 
at present. This is not a case in which 
any cause has been shown why I should 
depart from the usual practice of accep¬ 
ting findings of fact without demur. 
There are very occasional instances in 
which in a criminal revision the revi¬ 
sing Court is justified in examining the 
findings of fact and varying them, but 
this is not such a case. The evidence 
which was perfectly straightforward was 
believed by the Magistrate and believed* 
by the Sessions Judge and I do not 
ipropose to dismiss their findings as to its 
credibility, and it must bo taken that 
• cocaine was found on the persons of 
Mustafa Hussain and Tassadduq Hussain, 
was found in a pillow on the bod 
on which Syed Ali Abbas was lying 
•and under a pillow on the bed on 
which Nadir Agha was lying. These 
men have thus clearly committed an 
•offence under S. 60 of the Act. But it 
•is argued that the search of the house 
was illegal and irregular, and that the 
•irregularities and illegalities were such 
as to vitiate the convictions. I can 
decide those points very briefly. There 
was no illegality. There was an irregu¬ 
larity on the part of the officer in not 
recording the grounds of his belief as to 
the necessity of making a search without 
warrant but this omission was of a very 
trivial nature in so far as an omission to 
follow the procedure contemplated l>y 
-the law can be of a trivial nature. 

The officer has stated in his evidence 
his reasons for making the search without 
warrant. They woro that having 


satisfied himself—and satisfied himself 
correctly—that there was cocaine on the 
premises he was afraid that it might be 
made away with if a search warrant was 
applied for in the ordinary course of 
law. His omission to record the reasons 
which he undoubtedly had could in no 
way prejudice any of the applicants. 
Nevertheless the omission was an irregu¬ 
larity. In making the search without 
a search warrant the officer was not 
confined to the strict provisions of the 
Criminal P. C. relating to searches but 
only to those provisions, in so far a9 they 
are applicable under the Act. As the 
procedure for making searches under the 
Criminal P. C. relates to the making of 
searches under a search warrant the 
procedure could not be applied in en¬ 
tirety to searches which were made 
without a search warrant. Therefore 
the entrance by the ladder was not an 
act explicitly forbidden by the law. I 
should not advise an entry to be made 
in this manner in all cases but in this 
particular case it did no harm. Granting 
however that the use of the ladder con¬ 
stituted another irregularity, the fact 
remains that in a case of this kind,| 
whon a man is proved to have been in 
possession of an article against the law 
he cannot plead as a defence that the 
search was irregular. In following this 
view I am adopting in the main the 
principles laid down by a Bench af the 
Allahabad High Court in Emperor v. 
Alladcid Khan (1) and by a single Judge 
of the same Court in Emperor v. Ali 
Ahmad Khan (2). In this particular case 
it is no hardship to the applicants to bo 
unable to plead that the irregularity 
vitiated the search, for the irregularity 
was of such a trivial kind that it could 
not possibly prejudice them. I consider 
that the applicants therefore were rightly 
convicted. 

' In regard to the question of sentence 
I wish to put forward my views of the 
nature of the offence. I do not think 
that it is always recognized in this 
country what are the enormities of the 
traffic in cocaine. Many people are under 
the impression that cocaine is no more 
harmful than opium. This impression 
is based on an absolute ignorance of the 
results of cocaine upon those unhappy 

■ - - • - • ^ . - -■ I. - _____ - 

(1) [1913J 35 All. 358 — l‘J I. C. 332=11 A. TV 

J. 112. 

(2) A. I. R. 1021 All. 214=40 All. 60. 
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persons who consume it. It is sufficient 
to say Chat cocaine when taken as it is 
taken by the victims of the drug will 
ruin tho recipients mentally and physi¬ 
cally. In the interest of tho community 
it behoves the Courts to pass very severe 
sentences upon persons who pander to 
the unhealthy cravings of their fellow 
creatures by supplying them with this 
drug. Their motives for supplying it are 
as low motives as can actuate a human 
being. They supply tho drug because 
a very largo profit is made by poisoning 
tho public in this manner. For these 
reasons I refuse to reduce tho sentences 
upon any one of these persons. I direct 
that they surrender at once to their bail 
and servo out the unexpired portions of 
their sentences. 

G.B. Petitions dismissed. 
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Stuart, C. J., and Raza, J. 

7? im TjciI —Decree-holder—Appellant. 

v. 

Udit Narain Sinyh —Judgment-debtor 
—Respondent. 

Execution of Decree Appeal No. 53 of 
1020, Decided on 4th February 1927, 
from LIio decree of tho 1st Sub-J., Baha- 
raich, D. - 21th August 1920. 

(<i) limitation Act, Art. 182 (5 )—Oral appli- 
tion to 2 'rupcr Court ashing to issue icarrant of 
attachment Is a step in aid. 

In considering the moaning of the fifth clauso 
of Art. 182 a Court should look very closely at 
the words used in the clause and should bo loath 
to look at anything else. An oral application 
made to proper Court asking it to issue a warrant 
>>f attachment and sale of certain property in 
order that tho decretal amount miglat be satis- 
ted from the sale proceeds is a stop in aid of 
0X001111011. CF• 134, C. 2] 

(b) 7,imitation Act, Art. 1S2 (6)— Step-in-aid. 

There is nothing in tho section which would 
justify tho conclusion that an application which 
is not strictly necessary is an application which 
is not in accordance with law. [P. 1-35, C. 13 

S. N. Roy —for Appellant. 

Ritdha Krishna — for Respondent. 

Judgment. —It is necessary to stato 
the following facts only in order to ex¬ 
plain the question before tho Court in 
this appeal. Ram Lai had obtained a 
decree for possession of immovable pro- 
property, cos! s and damages against 
Mahesh Bakhsh Singh. Ho obtained 


possession over the immovable property. 
Mahesh Bakhsh Singh died- On the 16th 
March 1922, Ram Lai applied to the 
Court in charge of executing the decree 
to substitute the nalones of Udit Narain 
and Sat Chandi Singh, sons of Mahesh 
Bakhsh Singh, as judgment-debtors, ancl 
to attach and bring to sale certain pro¬ 
perty of Mahesh Bakhsh Singh in their 
possession in satisfaction of the amount 
due for damages and costs. Notices were 
issued to Udit Narain Singh and Sat 
Chandi Singh, but no orders were passed 
upon the application. 

On the 8bh August 1922, the names of 
Udit Narain Singh and Sat Chandi Singh 
were brought upon the record as judg¬ 
ment-debtors in place of the name of 
Mahesh Bakhsh Singh, but no further 
order was passed. The decree-holder 
then put in an oral application that a 
warrant of attachment should issue 
against the property. If this application 
be considered as an application made in 
accordance with law to the proper Court to 
take a stop in aid of execution the pre¬ 
sent application to execute the decree is 
not time-barred but if this application bo 
not considered such an application the 
present application is time-barred. In 
order to decide the j^oint it is necessary 
to consider whether the application ful¬ 
fils the conditions laid down in Art. 182, 
Cl. 5 of tho first Schedule of Act 9j 
of 190S. It was an oral application, but 
it was clearly an application in accord¬ 
ance with law. It was made to proper] 
Court. It asked tho Court to do what it[ 
had not dono already, that is to say, to; 
issue a warrant of attachment and sale' 
of certain property in order that tho dec¬ 
retal amount might be satisfied from the' 
sale proceeds. It thus asked the Court 
to aid tho decree-holder in executing the 
decree, and it asked tho Court to do this 
in a particular way by taking a certain 
step. 

The Courts below have, however, hold 
that this application does not fall within 
these conditions and they have dismissed 
the present application as time-barred. 
In our opinion in considering the mean¬ 
ing of the fifth clause of Art. 182 a Court 
should look very closely at the words 
used in tho clause and should bo loath to! 
look at anything else. We see no justi¬ 
fication for saying that an application, 
which need not necessarily have been 
made, is not an application in accordance 



1927 Mata Bhikh v. Kaladin (Raza, J.) Oudh 135 


with law, or for imposing conditions 
which the statute has not imposed. In 
our opinion it cannot be suggested that 
this application was other than in ac¬ 
cordance with law. We do not even 
tind that it was an unnecessary applica¬ 
tion. There is, however, nothing in the 
section which would justify the conclu¬ 
sion that an application which is not 
strictly necessary is an application which 
is not in accordance with law. We, there¬ 
fore, consider that this application ful- 
dlled the necessary conditions; and in 
these circumstances the present applica¬ 
tion was within time. We, therefore, al¬ 
low this appeal and hold, that the applica¬ 
tion of 7tli August 1925, for execution was 
within time. The judgment-debtors will 
pay their own costs and those of the 
decree-holder in all Courts. 

r.d. Appeal allowed. 


A. I. R. 1927 Oudh 135 

Raza, J. 

Mata Bhikh and another —Defendants 
—Appellants. 

v. 

Kaladin and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 336 of 1926, Deci¬ 
ded on 7th December 1926, from the 
decree of the Sub-J., Partabgarh, D/- 
18th August 1926. 

(<i) Landlord and tenant — Grove-holder Is 
entitled to possession of the plot as long as it re¬ 
gains the character of a grove—The fact that a 
portion of the plot has become devoid of trees does 
not entitle its resumption by landlord in the ab¬ 
sence of custom to the contrary. 

A grove-holder Is entitled to hold possession of 
the plot covered by the grovo so long as it re¬ 
tains the character of a grove. The mere fact 
hat a portion of the grove has become devoid of 
trees does not entitle the land-holder to resume 
.hat portion of the grove inasmuch as the plot 
must, in the absence of proof of an agreement or 
a custom to the contrary, be taken to have been 
granted as a whole and the tenure must, there¬ 
fore, staud or fall in its entiretv. 2 O. L. J. 580 
and A. I. R. 192G Oudh 45S, Foil. [P. 135, C. 2] 

(6) Evidence Act, S. 115— Acquiescence must 
amount to fraud. 

The acquiescence, which would deprive a man 
o l legal rights, must amount to fraud. 

[P. 13G, C. 1] 

TIarish Chandra —Cor Appellants. 

Uartjobind Dayal Srioastava —for Res¬ 
pondents. 


Judgment. —This is an appeal from a 
decree of the Subordinate Judge, Par- 
fcabgarh dated the 18th August 1926, 
affirming a decree of the Munsif, Par¬ 
tabgarh, dated the 31st May 1926. 

The dispute in this case relates to a 
part of grove No. 29 in village Sagra in 
the district of Partabgarh. 

The plaintiffs, who are grove-holders, 
had to bring the present suit as the 
defendants constructed a kachcha house 
on a part of the grove land and planted 
a few trees near the house recently. 

It has been found that the plaintiffs 
are entitled to the entire plot in dispute 
as grove-holders and that they have all 
along been in possession thereof within 
limitation. The defendants were wrong 
in constructing the house in dispute on a 
part of the plaintiff’s plot without their 
(plaintiffs') permission and consent. It 
appears that the defendants built the 
house in question with the permission of 
the taluqdar of the village, but the 
taluqdar was wrong in giving them per¬ 
mission to -build the house on the land 
of the plaintiffs' grove and they were 
wrong in building the house on that land 
with his permission. It has been found 
(and rightly found) that the plot still ro- 
• tains the character of a grove. As 
pointed out in the case of liar Sahai v. 
Dhanpal Singh (1), a grove-holder is en-j 
titled to hold possession of the plot} 
covered by the grovo so long as it retains^ 
the character of a grove. The mero fact! 
that a portion of the grovo has becomej 
dovoid of trees does not entitle the land-' 
holder to resume that portion of the! 
grovo inasmuch as the plot must in the! 
absence of proof of an agreement or a| 
custom to the contrary, be taken to have 
been gi-antcd as a wholo and the tenure! 
must, therefore, stand or fall in its en¬ 
tirety. The same view was taken recently 
in the case of Lai Jagdish Bahadur 
Singh v. Ragho Rain (2). It was held in 
that case clearly that whore a plot of 
land has been given to a porson to plank 
a grove thereon, the landlord is not enti¬ 
tled to enter into possession of portions 
of the grovo which havo bccomo vacant 
or to • cultivate them himself or to let 
them for cultivation to others. Surely 
the defendants knew fully well that the 
land on which thoy were going to build 
the houso in dispute was the land of the 

~ (1 ) [19O. L. J. 589 = 32 I. C. 3OS. 

(2) A. I. R. 1923 Oudh 45S=29 O. C. 271. 
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plaintiffs grove. It is in evidence fcliat 
the plaintiffs had protested at the time 
the defendants had applied for permission 
and also at the time they had com - 
menced to build the house but the defen¬ 
dants did not listen to them. 

The appellants’ learned counsel has 
raised the plea of acquiescence, but, in 
my opinion, the plea cannot be accepted 
in this case. The fact is that the plain¬ 
tiffs never acquiesced in the defendants 
constructing the house or planting any 
trees on the land of their (plaintiffs’) 
grove. The acquiescence which would 
deprive a man of his legal rights must 
amount to fraud. This was not, how- 
over, established in this case. I am not 
prepared to hold that the defendants in 
this case acted in the bona fide belief 
that they wore acting within their rights. 
In my opinion the lower Courts were 
perfectly right in decreeing the plaintiffs’ 
claim. 

No case has been made out to disturb 
the judgment of the learned Subordinate 
Judge. I dismiss the appeal with costs. 
The decree of the lower appellate Court 
is confirmed in all respects. 

o.B. Appeal dismissed. 


A. I. R. 1927 Oudh 136 

Stuart, C. J. and Hasan, J. 

Ml. Raj an —Plaintiff—Appellant, 

v. 

Dharamraj and others —Defendants • 
Resp indents. 

First Appoal No. 2 of 1926, Decided o» 
10th January 1927, from the decree of 
the Sub-J., Fyzabad, D, - 30th Septem" 
her 1925. 

Hindu lidio — Partition—Mother — Maintc * 
nance granted to mother on separation between 
brothers—Suit by mother for her share is not 
mal ntal noble. 

Where there is a separation between two 
brothers in fact, each appropriating to himself 
a specified share of the profits of the immovable 
property and by the same transaction granting 
maintenance to their mother, the provision for 
maintenance is a provision in lieu of her share 
in the estate and a suit by tho mother for her 
share is not maintainable. (Ca?e law referred 
to). [P. 137, C. 2. P. 13S, C. 1] 

Naim Ullah —for Appellant. 

A. P. Sen and U. K. Ghosh — for Res¬ 
pondents 2-5. 


Judgment. —This is the plaintiff’s ap¬ 
peal from the decree of the Subordinate 
Judge of Fyzabad, dated the 30th of 
September 1925. It is necessary to state 
a short pedigree at the outset of this 
judgment. (For pedigree see p. 137.) 

Sur&j Narain, Defendant No. 2, was 
impleaded as a minor. He has now at¬ 
tained majority and consequently his 
mother, Mt. Ram Rati, Defendant No. 4, 
has been discharged from guardianship. 
The plaintiff, Mt. Rajau, claims a one- 
third share in the family estate of the 
defendants, who are the descendants of 
Mata Bhikh, the deceased husband of the 
plaintiff, on the ground that the mem¬ 
bers of the family separated and divided 
the estate in the year 1924. The neces¬ 
sary facts of the case are as follows : 

In tho year 1907 when Mahadeo, one 
of the sons of the plaintiff, was living, a 
disruption of the joint family did take 
place as between Mahadeo -on one side 
and Dharamraj, Defendant No. 1, on the 
other. This is evidenced by two deeds 
of agreement of even ‘date, that is the 
5th of February 1907 (Exs. B 15 and B 
16). By means of these documents provi¬ 
sion wus made for the maintenance of 
the plaintiff and Mt. Ram Rati. After 
the death of Mahadeo and in the year 
1924 one of the family villages, that is, 
Barepur, was subjected to partition 
through the Court of revenue. Livestock 
was also divided in tho same year. 

The defence to the suit is that the 
provision made by the agreement (Ex. B 
15) in favour of tho plaintiff for her 
maintenance and accepted by the plain¬ 
tiff as such bars the claim for a share in 
the estate and that the partition of 1924 
gave no right to the plaintiff for the 
reason that one set of the parties to the 
said partition were the grandsons of tho 
plaintiff. 

On the question of the partition of 
1907 the learned Subordinate Judge, on 
the authority of the decisions in Beti 
Kunwar v. Janki Kunwar (l) and Baoji 
Bliikaji Kondkar v. Anant Laxman 
Kondkar (2), is of opinion that no right 
to a share arose to tho plaintiff because 
there was no actual division of the pro¬ 
perty. As to tho partition of 1924, he 

(1) [1911] 33 All. 118=7 I. C. 908=7 A. B. 

J. 960. 

( 2 ) ri9l8] 42 Bom. 535=40 I. C. 750=20 
Bom. T.. R. 071. 
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held that it was an actual division of the 
family property but tho plaintiff could 
not obtain a share at that partition for 
the reason that her claim was satisfied 
hy the earlier agreement of the 5th of 
"February 1907 and for the further reason 
•that it was a jeartition at which the 
plaintiff occupied the position of a grand¬ 
mother and therefore on the authority 
of the decision in Shco Narain y. Janki 
j Prasad (3) she was not entitled to a 
•share at such a partition. 

We propose to dispose of the appeal 
•on the ground that the plaintiff’s right 
to a share in the family estate arose at 
fhe partition of 1907 but she com¬ 
promised the claim by accepting main¬ 
tenance under the agreement of the 5th 
of February 1907. The partition of 1907 
was clearly between the sons of the plain¬ 
tiff, Mahadeo and Dharamraj, and 
-according to the admitted view of tho 
law, if it was a division of the family 
•estate, the plaintiff as the mother of her 


of iutention to separate and separation 
in fact. According to a series of deci¬ 
sions of their Lordships of the Judicial 
Committee a severance of tho joint 
status takes place by 

a definite and unambiguous indication by one 
member of intention to separate himself and to 
enjoy his share is severalty. Sea Pandit Suraj 
Narain v. Pandit Ikbal Narain (•?) and Otrja 
Dai v. Sadashiv Dhundiraj (5). 

It may be that the word “dividing”~in 
the test does not include a mere expres¬ 
sion of an intention to separate but we 
are of opinion that it certainly covers 
a separation in fact and does not restrict 
it to a division by metes and bounds 
where immovable property is concerned. 

In the present case the evidence and 
particularly the terms of the agreement 
of tho 5th of February 1907 established 
beyond all reasonable doubt that there 
was a separation between tho two 
brothers in fact. Each appropriated to 
himself a specified share of the profits o 


Mata Bhikh D.=Mt. Rajau (plaintiff) 


I 

Mahadeo D.= 

Mfc. Cliaura=Mt. Ram Rati 
(deft. 5) (deft. 4) 


I 

Sahib Bin D.= 
Mt. Ram Rati 


i 


Rajondar 
deft. G. 


I 

Dharamraj 

Deft. 1 

I 


I 

Piare 
deft. 7 


I 

Champa 
deft. 8 


I 

Rajkarau 
deft. 9. 


I 

Chandar Lai 
deft. 3. 


I 

Suraj Narain 
deft. 2. 


■two sons would bo entitled to a share. 

The text of Yajnavalkya is this : 

Of heirs dividing after tli9 death of the father, 
let the mother “also take an equal share (Mitak- 
shara, chapter 1, S. 7, para. 1).” 

This text was quoted in the ca^e of 
Pcti Kunwar v. Janki Kicn'oar (L) and tho 

learned Judges with reference to it said : 

This in our opinion implies an actual division 
of the family property, tbit is, a completed 
partition under which there is a division of 
interest as well as separate possession. We do 
not think that a more severance of interest where 
no actual division of tho property takes place 
confers on the mother a right to a share equal 
o that of each of her sons. 

The same view was taken in Tlaoji 
\Bhilcaji Kondlcar v. An ant Jarman 
Kondkar (2). For the purpose of this ap¬ 
peal we assume that that is the right 
interpretation of tho text of tho Mithak- 
shara and it seems to us that the dis¬ 
tinction lies between a mo>*o expression 

~W) CL9L2J 34 All. *505=1 ft 1. C, 8H=j a. L. J, 
749. 


the immovable property and by tho same| 
transaction granted maintenance to the 
plaintiffs, their mother. The provision 
made for tho maintenance of the plain¬ 
tiff was that she was to receive interest 
for her life accruing on a certain fund 
in the hands of a debtor, the amount of 
interest being Rs. 9(30 per year. The 
plaintiff’s plea that tho agreement relat¬ 
ing to the maintenance was not acted 
upon is futile. It was negatived hy the 
learned Subordinate Judge on considera¬ 
tion of the evidence in the case and it was 
not repoatel before us. The share which 
the mother receives on partition of the 
family est vto amongst her sons is received 
for hor lifetime only and tho true nature 
of tho estate so received is a provision 
for maintenance ; Debt Mangal Prasad 

(1) I L913] 35 All. 80=18 I. G. 30=40 I. A. 40 
(P. C.). 

(5) riOlGj 43 Cal. 1031 t=37 I. C. 321=43 1. 
A. 151 (P. C.). 
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Singh v. Mahadeo Prasad Singli (6). The 
’provision which was made for the plain¬ 
tiff under the agreement of the 5th of 
February 1907 being both for life and 
for maintenance was a provision in lieu, 
of her shai'e in the estate and as the 
agreement has been acted upon all along 
and is valid in law the present suit is 
not maintainable. 

i We, therefore, dismiss this appeal with 
costs. 

R.D. Appeal dismissed. 

) [1912] 34 All. 234 =3.4 I. C. 1000=30 I. A. 

121 (P. C.). 
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Misra and Raza, J. 

Baj Bahadur Sindjh and others —Plain¬ 
tiffs—Appellants. 

v. 

Kanliaiya Bakhsh Singh — Defendant — 
Respondent. 

Second Appeal No. 37 of 1926, Decided 
on 7th December 1926, from the decree of 
llio Dist. J., Rae Bareli, D/- 16th October 
1925. 

(a) Hindu Laio—W id ow—Possession by ividoiu 
not in Hen of maintenance or any arrangement 
but adversely in her own right — After 12 7jears 
she becomes absolute oivner—Adverse xiosscssion. 

When a Hindu widow who would not be enti¬ 
tled to anything more than maiuteuauco out of 
her husband’s estate, obtains possession cf the 
property not as the result of an arrangement with 
the husband’s heirs but absolutely in her own 
right her possession becomes adverse to them 
and their rights are barred at tho oxpiration of 
i ° years from the date of the husband’s death : 
T / II. 1921 P. C. 121, Dist.: 29 Cal. GG4 (P. C.), 
Poll'. CP 140 C 1] 

(b) Practice — Precedents — A Judgment is 
authority for what it decides and not for what 
can be deduced from it^. 

A judgment is an authority for what it decides 
but not for what may seem logically to follow 
from it. 12very judgment must be read as appli¬ 
cable to tho particular facts proved, sinco tho 
generality of the expressious which may bo 
found there are not intended to bo expositions of 
die whole law, but governed and qualified by tho 
particular facts fouud : Quinn v. Leathern, (1901) 
A. C. 195, Pwf. [P 139 C 2 ; P 110 C 1] 

Bam Bharosc Bal and Baj Narain 
Sh uhla ■—for Appellants. 

AIoLi Lai Saksena — -for Respondent. 

Judgment.—This is an appeal from a 
'locrco of tho District Judge, Rae Bareli, 
dated tho 16th Octobor 1925, affirming a 
decree of tho Additional Subordinate 


Judge, Rae Bareli, dated the 27tl> 
August 1924. The dispute in this case 
relates to the property which originally 
belonged to one Arjun Singh, zemindar 
of Dhundwapur in the District of Rae 
Bareli. The circumstances out of which 
this suit has arisen, so far as they are 
material to the judgment, may be very 
shortly stated. The following facts are 
no longer in controversy : 

Arjun Singh, who had a 3 pies share in 
Dhundwapur, died in or about 1897 leav¬ 
ing him surviving his sons Fateh Bahadur 
Singh, Bisheshar Singh, Alibaran Singh 
and his daughter-in-law, Mt. Rukmin 
Kunwar. Mt. Rulcmin Kunwar was tho 
widow of Madho Singh who had prede¬ 
ceased his father Arjun Singli. Though 
she had no right to the property left by 
her father-in-law, but she got that very 
share out of tho property which her hus¬ 
band would have got ’if he had been 
alive after the death of Arjun SiDgb and 
mutation was duly offected in her favour 
in respect of that share. Thus mutation 
was effected in tho names of the tlireo- 
sons of Arjun Singh named above and 
also in tho name of Mt. Rukmin Kunwar 
in respect of the 3-pies share mentioned 
above. 

Ahbaran Singh died in or about 1901 
and on his death also mutation was- 
effected in favour of the surviving mem¬ 
bers of the family and Mt. Rukmin Kun¬ 
war in equal shares. Bakhtawar Singli 
and Bhabhuti Singh were tho grandsont' 
of Arjun Singh. Bhabhuti Singh was the 
son of Bisheshar Singh deceased. It ap¬ 
pears that mutation was effected in 
favour of Mt. Rukmin in respect of cer¬ 
tain shares after tho deaths of Bakhtawar 
Singh and Fatoli Bahadur Singh also 
who died sometime before 1908. Bha- 
bliuti Singh, tho last male member of the 
family, died in tho beginning of 1908. 
Mt. Rukmin Kunwar got possession of 
Bliabuti’s share after the death of Bha¬ 
bhuti and mutation was duly offected in 
her favour in respect of that share also. 
Thus the ontiro 3-pios share was hold by 
Mt. Rukmin Kunwar in tho beginning of 
1908. She executed a deed of gift in- 
respect of tho entire share in favour of 
hoi* sou-in-law, Kanliaiya Bakhsh Singh, 
who is the defendant in this case on tho- 
21st April 1920. Thus tho defendant got 
possession of the said share. Mt. Rukmin 
Kunwar died in August, 1920. Bhagwar. 
Bakhsh Singh and Saheb Sahai Singh & 
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who are cousins, are the nephews of 
Arjun Singh. The plaintiffs obtained a 
sale-deed from Bhagwan Bakhsh Singh in 
respect of half share out of the 3-pies 
share mentioned above, in June 1923. 
They then brought the present suit for 
possession of the said pies share 

against Kanhaiya Bakhsh Singh' defen¬ 
dant in July 1923. 

The plaintiff’s case was that Mt. Ruk- 
min Kunwar was entitled to maintenance 
from the male members of the family and 
she was allowed to have her name re¬ 
corded in the khewat in lieu of main¬ 
tenance. They (plaintiffs) questioned 
also the validity of the deed of gift dated 
the 21st April, 1920. The claim was re¬ 
sisted by the defendant on various 
grounds. His defence was that Mt. Ruk- 
rain Ivubwar had become the owner of 
the entire share by right of adverse pos¬ 
session and that the deed of gift executed 
by her was perfectly valid. 

The defence was accepted by tho lower 
Courts and the result was that tho suit 
was dismissed with costs. The plaintiffs, 
having failed in the lower Courts, have 
now come to this Court in second appeal. 
This appeal has been pressed before us 
upon this ground only that Mt. Rulcmin 
Kunwar possessed the property in suit as 
a Hindu widow and did not acquire tho 
property as stridhan by adverse posses¬ 
sion, but made it ‘good to her husband’s 
estato. 

In our opinion, there is no force in 
this appeal. We agree with the lower 
Courts in holding that Mt. Rukmin Kun¬ 
war became the absolute owner of tho 
property by right of adverse possession. 
She was fully competent to execute the 
deed of gift by virtue of which tho defen¬ 
dant is in possession of the property in 
suit. Tho deed was duly executed by her 
and it was attested by the plaintiffs’ own 
cousin, Saheb Sahai Singh, who has given 
ovidenco as a witness for tho defondant 
in this case. Bhagwan Bakhsh Singh’s 
title, if any, was destroyed by S. 2S of 
tho Limitation Act and tho plaintiffs’ 
claim must, therefore, be rejected. 

Tho appellants’ learned counsel does 
not question the correctness of the find¬ 
ing of the learned Judge that Mt. Ruk¬ 
min Kunwar was in adverse possession of 
tho property, hut ho contonds that she 
did not become absolute owner by hold¬ 
ing tho property adversely to tho rever- 


sionor and that her adverse possession 
does not affect the right of Bhagwan 
Bakhsh Singh as reversioner to the pro¬ 
perty in suit. The whole argument is 
basod on the case of Lajwanti v. Safa 
Chand (1). The learned counsel contends 
that that case establishes the rule that 
wherever a widow is found in adverse 
possession of property, she must be treated 
as being in adverse possession of a widow’s 
estate only. We are not prepared to ac¬ 
cept the argument of tho appellants’ 
learned counsel in this case. In our 
opinion that case cannot be treated as 
establishing a new rule of universal ap¬ 
plication that wherever a widow is 
found in adverse possession of property, 
she must be treated as being in adverse 
possession of a widow’s estate only. The 
facts of that case are clearly distinguish¬ 
able. In that case the widows in adverse 
possession were the widows of one Jawa- 
hir Lai a separated Hindu and though 
Jawahir Lai had a son born after his 
death, the widows took possession on 
their husband's death and never claimed 
to have anything more than the limited 
estate of a Hindu female. They were 
judicially declared to he holding for their 
lives in a decision which is quoted in the 
judgment of tho Privy Council. Their 
Lordships were laying down no new 
principle in saying that a widow posses¬ 
sing as such does not acquire the pro¬ 
perty as stridhan hut makes it good to 
her husband’s estato. 

In the case before us it is not shown 
that when Mt. Rukmin Kunwar took 
possession of the property, she professed 
to hold it as claiming only tho limited 
estate of a widow. There is no evidence 
on record to show that Mt. Rukmin’s 
claim was limited to a widow’s estate. 
\Yo should like to note that hajwanti's 
case (l), referred to above, was distin¬ 
guished rocently, also, in tho case of Ka!i 
Charan v. Pcarc (2) on the grounds men¬ 
tioned above. It should always he borne 
in mind that a judgment is an authority 
for what it decides hut not for what may! 
seem logically to follow from it. Every 1 
judgment must ho read as applicable to. 
tho particular facts proved, sinco thel 
generality of tho expressions which may 
1)0 found there arc not intended to be 
expositions of the whole law, hut 

(1) A.I.R. 1921 P.C. 121=5 I.ah. 192. 

(2) A.I.R. 192-1 All. 710= IG All. 7G9. 
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governed and qualified by the particular 
facts found [see Quinn v. Leathern (3)] . 

In the present case it has been found, 
on admissible evidence, that Mt. Rukmin 
Kunwar took possession of the property 
absolutely and not in lieu of maintenance 
or as the result of any arrangement with 
the heirs and successors of her father-in- 
law, Arjnn Singh, at any time. This 
being the case, it must be held that she 
acquired full title by adverse possession. 
The case of Sham Kocr v. Dah Koer (4) 
is a clear authority for the proposition 
that when a widow of a member of the 
iMitakshara family, who would not be 
entitled to anything more than mainten¬ 
ance out of his estate, obtains possession 
of the property not as the result of an 
arrangement with the husband’s heirs, her 
possession becomes adverse to them and 
their rights are barred at the expiration 
of 12 years from the date of the hus¬ 
band’s death. In the case of Lachhan 
Kunwar v. Manorath Ram (5) a Hindu 
proprietor died leaving a widow, and also 
a son, who died, leaving a widow a few 
years after his father, whose widow 
either during the son’s lifetime or on his 
death took possession of the property left 
by the father, and remained in possession 
till she died, having hold it for about 
seventeen years. This she did notwith¬ 
standing the claim of the son s widow, 
whose suit against her for tho property 
was dismissed on the ground of limitation 
in 1«75. Before her death she trans¬ 
ferred part of the property by gift, and 
was said to have transferred another part 
by Will. On a question as to the capa¬ 
city in which she had taken and retained 
possession, it was found that she had 
dono so absolutely and without any asser¬ 
tion of a right, which she had not, to a 
widow’s estate. Suits by the reversionary 
heirs, whom tho son’s widow joined, were 
hold barred by limitation, on tho ground 
that the possession taken had boon ad¬ 
verse to them. Not only was only claim 
through the deceasod son, barred, but the 
rights of the roversionary heirs also, the 
possession by the father’s widow not liar 
ing been shown to he that of the limited 
.inf orest of a widow._ _. 

f:{) fl'JOl I A.C. 40.5=70 L.J. P.C. 7G=50 W. 

U. 1*9=05 J.P. 708=85 T..T. 289 = 17 T.Ii. 

R. 719. 

(1) f 1902] 29 G:il. 001=29 I.A. 132=0 C.W.N. 

037 = 8 Sar. 280 (P.C.). 

(5) L1895] 22 Cal. 115=22 I.A. 25=0 Sar. 523 

(P.C.). 
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In the present suit, Mt. Rukmin Kun¬ 
war had no right to any share in the pro¬ 
perty left by her fatber-in-law, Arjun 
Singh, as already observed. However, 
she succeeded in getting possession of 
shares out of that property from time to 
time and held them adversely to the 
rightful heirs and successors of Arjun 
Singh for more than 12 years. It is not 
established that her possession was by 
permission in order to afford her main¬ 
tenance or under any arrangement what¬ 
ever. She held the property adversely 
for more than 12 years and then trans¬ 
ferred the same to the defendant who has 
been in possession since the date of gift 
(2Isfc April 1920\ 

Under these circumstances the lower 
Courts were perfectly right in rejecting 
the plaintiffs' claim. Their appeal fails 
and must bo dismissed. We should like 
to note that this appeal was not pressed 
before us-upon any other ground. We 
dismiss the appeal with costs. The de¬ 
cree of the lower appellate Court is con¬ 
firmed in all respects. 

G.B. Appeal dismissed. 
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Stuart, C. J. 

Raghupat Sinqli —Applicant. 

v. 

King-Rmpcrot —Opposite Party. 

Criminal Revision No. 12 of 1927, De¬ 
cided on 26th January 1927, from an 
order of tho S. J., Fyzabad, D/- 12th 
January 1927. 

(n) Penal Code, Ss. 497 and 498 —Existence of 
■marriage must be proved. 

In a prosecution under S. 497 or S. 498 it must 
bo proved to the satisfaction of the Court that 
there is in existence a legal marriago before con¬ 
viction can take place. [P 140 C lj 

(6) Evidence Act , S. 50— Evidence of opinion 
as to proof of marriage—Evidence not satisfy¬ 
ing one Court cannot be said to be insufficient to 
prove a similar fact before another Court. 

A Court under the provisions of S. 50 while 
not directed to exclude evidence of opinion as 
expressed by conduct to prove such a marriage 
is directed not to base a finding that such a 
marriago has taken place upon the evidence of 
opinion alone. Outsido that, a Court is at per¬ 
fect liberty to arrive at a decision as to whe¬ 
ther a legal marriage is in existence upon all 
relevant and admissible evidence, which is 
placed before it in tho due course of law, and 
will decide upon such evidence whether such a 
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marriage is or is not proved, wheu after con- 
sideriag the matters before it, it. either believes 
it to exist or co isiders its existence so pro¬ 
bable that a'prudent mm ought, ia the circum¬ 
stances of a particular case, to act upon the 
supposition that it does exist. Evidence which 
will satisfy one Court nny not satisfy another 
and any attempt to lay down a provision that 
such evidence as does not satisfy a particular 
Court shall bo insufficient in the future to 
prove a similar fact before any other Court is 
an attempt to mike law rather than interpret 

it. [P. 141, C. 1, 2J 

Nicimat Ullah —for Applicant. 

Judgment. —In this application for 
revision it is urged that Raghupat Singh 
who has been convicted of enticing away 
a married woman and sentenced under 
the provisions of S. 498 Indian 
Penal Code, has been wrongly convicted 
because there is nob sufficient evidence 
in law to prove the marriage of the 
woman. The evidence to prove the 
marriage of the woman is the evidence 
of her father-in-law, the evidence of her¬ 
self and the evidence of the headman of 
the village. Both the father-in-law and 
the headman were present at the cere¬ 
mony of marriage. It is urged by the 
learned counsel, who presents the ap¬ 
plication that in view of the decisions in 
Empress v. Pitamber Singh (1); Empress 
of India v. Kalla (2) ; Queen-Empress v. 
Pirthi (3) and Phikn v. King-Emperor (4) 
this evidence is nob sufficient to support 
in a criminal case the fact that the 
marriage took place. Reference has been 
made to the provisions of S.* 50 of the 
Indian Evidence Act. 

In my opinion it is nob usually pro¬ 
fitable for a Court in dealing with evi¬ 
dence in one case to endeavour to obtain 
much in the way of guidance from the 
way in which another Court dealt with 
different evidence in another case. It 
is of course perfectly clear that in a 
prosecution under S. 497 or S. 49d of the 
Endian Penal Code it must bo proved to 
the satisfaction of the Court that there 
is in existence a legal marriage before 
conviction can take place and a Court 
under the provisions of S. 50 of the 
Indian Evidence Act, while not directed 
to exclude evidence of opinion as ex¬ 
pressed by conduct to prove such a 
marriage is directed not to base a find¬ 
ing that such a marriage has taken place 

(1) [1880] 5 Cal. 506=5 C. L. R. 597 (f 7 liTh 

(2) [1883; 5 All. 233 =(1883) A. W. N. 1. 

(3) [1900) 3 O. O. 312. 

(4) A. I. R. 1925 Oudh 701. 
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upon the evidence of opinion alone. 
Outside that, a Court is at perfect 
liberty to arrive at a decision as to 
whether a legal marriage is in exis¬ 
tence upon all relevant and admissible 
evidence, which is placed before it in 
the due course of law, and will decide 
upon such evidence whether such a 
marriage is or is not proved, when after 
considering the matter before it, it either 
believes it to exist-or considers the exist¬ 
ence so probable that a prudent man 
ought, in the circumstances of a parti¬ 
cular case, to act upon the supposition 
that it does exist. Evidence which will 
satisfy one Court may not satisfy 
another, and any attempt to lay down 
a provision that sxich evidence as does 
not satisfy a particular Court shall be 
insufficient in the future to prove a 
similar fact before any other Court is to 
my mind an attempt bo make law rather 
than interpret it. 

Here there is evidence of two eye¬ 
witnesses and the complainant, and that 
the marriage is still in existence, and 
furthermore there is the somewhat 
striking point that the applicant him¬ 
self admits that she is a married woman 
but in spite of these facts it is suggested 
that in view of the opinions of tho 
learned Judges, who were parties to the 
previous decisions, the conviction should - 
he set aside. I am unable to consider that 
their views are in any way a guide in 
this case. I see no reason to interfere 
either upon the ground of sentence or 
upon any other point. I, therefore, reject 
this application. 

R.D. Application rejected, 

% 
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Stuart, C. J., and Raza, J. 

Bxrjor Singh and others —Appellants. 

v. 

Sidh Nath and others —Respondents. 

Appeal No. 3 of 1926, Decided on 4th 
October 1926, from the docroo of 
Ashworth, J., reported in A. I. 12. 1926, 
Oudh 528. 

limitation .let, 142 — Plaintiff having title 
will be presumed to bo in constructive possession 
—Dispossession within 12 years of suit — Plain¬ 
tiff will succeed : 95 I. C. 2 2 5, Overruled. 

Pkii itiff having title to land must be pre¬ 
sumed to be in construoti vo possession until 
actw illy dispossessed and if he has not boon so 
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dispossessed more than twelve years before the 
date of suit, he is entitled to succeed : 96 I. C. 

.225, Overruled. [P. 142, C. 1] 

St. G. Jackson —for Appellants. 

Ishari Prasad —for Respondents. 

Judgment. —We are" unable to agree 
with the view taken by the learned Judge 
of this Court who decided the appeal. 
Ujion the facts it is clear to us that the 
plaintiffs-appellants have been disposses¬ 
sed from the numbers in suit ; but in no 
lease did their dispossession take place at 
a period of more than twelve years be¬ 
fore the date of suit. Up to that period 
they were clearly in constructive posses¬ 
sion of the numbers as they had title 
thereto. It was not necessary for them to 
exercise overt acts of ownership. It is true 
that they might have done so had they 
desired but they were as owners evidently 
in possession. Such being the case, they 
have a perfectly good title to succeed 
against persons who dispossessed them 
within loss than twelve years of the date 
of suit. 

The position taken by the defendants- 
respondents in this case is insupporfcablo 
in law. It was not sufficient for them to 
say that some acts of possession had been 
done. The possession required had to be 
adequate, in continuity, in publicity and 
in extent to show that it was adverse to 
tho plaintiff-appellants. It had to be 
actual, visible, exclusive, hostile and con¬ 
tinued during the time necessary to 
-jreate a bar under the Statute of Limi¬ 
tation. These latter words we have 
taken from a head-note in Jagendra Nath 
Bai v. Daldco Das (1). 

In those circumstances we agree with 
the conclusions of the trial Court and the 
lowor appellate Court and restore the 
decision of tho trial Court. Tho defen- 
dants-rospondents will pay their own 
costs and those of the .plaintiffs through¬ 
out. 

c,.B. Appeal allowed. 


( 1 ) [1903] 35 Cal. 061— 0 C. D. J. 735 —12 C- 

W. N. 127. 
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Stuart, C. J., and Hasan, J. 


Lal Muncshar Bakhsh —Plaintiff—Ap¬ 
pellant. 



Bam Nath and others —Defendants— 
Respondents. 

First Appeal No. 71 of 1925, Decided 
on 10th January 1927, against the decree 
of the Sub-J., Mohanlalganj, Lucknow, 
D/- 31st August 1925. 

(a) Oudh Estates Act (1 of 1SG9), S. 33 — 
Award of British Indian Association made in 
18G7 Out not filed in Court within six months is 
outside the scope of S. 33. 

An award by the British Indiau Association 
made so far back as 18G7, but not filed in the 
Court of the Financial Commissioner within six 
months after the passing of Act 1 of 18G9, falls 
outside the scope of the provisions of S. 33. . 

[P. 143, C. 1] 

( b ) Oudh Estates Act, S. 33— Awards of Bri¬ 
tish Indian Association provide for maintenance 
and do not decide questions of title. 

The awards of the British Indian Association, 
whether strictly falling within tho purview of 
S. 33 or not, are always to be construed by the 
Courts in Oudh as making provision for the 
maintenance of the relatives of taluqdars and not 
deciding questions of title to lands : 23 Cal. 838 

( P . C.) and 29 All. 519, (P. C.) Bel. on. 

[T. 144, C. 1] 

J. Jackson and Ilakivi Uddin —for Ap¬ 
pellant. 

Bad ha Kishan and Manohar Lal —for 
Respondents. 

Judgment. —This is the plaintiff’s ap¬ 
peal from the decree of the Subordinate 
Judge of Mohanlalganj dated the 31st of 
August 1925. Tho property in suit is a 
one-anna share in village Parseni. The 
village of Parseni, together with other 
villages, was exempted from the general 
proclamation of confiscation of the 15tli 
of March 185S. The holder of tho vil¬ 
lage at tho time of the proclamation was 
Zabbar Singh, who is described by his 
name as zamiudar of Gopal Kliera in the 
paragraph relating to tho exempted es¬ 
tates. On the lltli of December 1859 
tho village of Parseni and the other vil“ 
iages were granted by the British Govern¬ 
ment to Zabbar Singh under a Sanad of 
that date (Ex. 78) and subsequently his 
name was entered as Sirdar Jliabba 
Singh in Lists I and III of the lists pre¬ 
pared under Act 1 of 1869. The plain¬ 
tiff is the great-grandson of Sirdar Jhabba 
Singh and it is admitted that he is in 
rightful possession of the estate of Par¬ 
son i as the present successor of the orig- 
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nal grantee. One of the brothers of 
Sirdar Jhabba Singh was Guman Singh. 
The defendants are the grandsons of 
Guman Singh. 

In the revenue records of the village 
the one-anna share in dispute is recorded 
in the names of the defendants. In 
virtue of the same entry the defendants 
possess numerous specified plots of land 
in the village of Parseni. Some land of 
the village outside these plots was re¬ 
cently acquired by the Government for 
public purposes. In proceedings relating 
to the award of compensation the defen¬ 
dants claimed on the basis of the entry 
mentioned above a proportionate share of 
the amount of the compensation. The 
plaintiff resisted the claim on the ground 
that the one-anna share recorded in the 
name of the defendants in the revenue 
papers of the village of Parseni was nob 
held by them either in proprietary or 
under-proprietary right. This contro¬ 
versy has led to the present suit, in 
which the plaintiff claims a declaration 
that the defendants are neither proprie¬ 
tors nor under-proprietors of the afore¬ 
said share. The learned Subordinate 
.Tudgo, from whoso decree this appeal is 
preferred, has given his finding on the 
matter in dispute in favour of the defen¬ 
dants and dismissed the suit. 

It is not disputed that if there were 
nothing else in the case the effect of the 
grant in favour of Sardar Zabar Singh 
and the entry of his name in Lists I and 
III of the Lists of Act I of 1869 was to 
invest him with complete proprietary 
title in the villago of Parseni as in other 
villages of the estate. The defendants, 
however, rely in support of their title on 
a decision otherwise called an award of a 
body of taluqdars in Oudh, popularly 
known by the name of British Indian As¬ 
sociation, dated the 19th of December 
1867. Certain awards of this body were 
given legal recognition by the provisions 
of S. 3 3 of Act I of 1869. The award in 
question, strictly speaking, falls outside 
,thc scope of those provisions for the rea¬ 
son that though it was made so far back 
jas the year 1867 it was not filed in the 
i Court of the Financial Commissioner 
jwithin six months after the passing of 
'the Act of 1869. In argument boforo°us, 
however, the learned counsel for the ap¬ 
pellant agroed that the award of the 19th. 
cof December 1867 should he treated as 
•having a binding effect on the parties to 


the present litigation and on the ques¬ 
tion in controversy. The sole argument 
addressed to us is that on a proper con¬ 
struction of the said award the defen¬ 
dants held the share in dispute in the 
right of mere guzaradars and not as pro¬ 
prietors or under-proprietors. If that is 
the true construction of the award of the 
19th of December 1867 there is no ques¬ 
tion that the plaintiff is entitled to 
succeed. 

It is difficult to discover at this day 
th© origin of the acquisition of jurisdic¬ 
tion by the British Indian Association 
over claims made by the relations of 
taluqdars; but one thing is clear that 
the jurisdiction was exercised within 
certain limits defined by rules made by 
the Association itself. The rules are 
printed in Mr. Chhail Behari Lai's edi¬ 
tion of the Oudh Estates Act in Appen¬ 
dix I. The preamble of the rule dis 
tinctly defines the nature of the claims 
over which the Association purported to 
exercise powers of adjudication. Accord¬ 
ing to that preamble claims respecting 
the guzara of the relatives of taluqdars 
wefe to be determined according to the 
rules following the preamble. The 
awards made by the Association in res¬ 
pect of such claims were given statutory 
effect by the provisions of S. 33 of Act 
I of 1869 as already stated. That sec¬ 
tion says : 

Whereas bodies of taluqdars have in several 
cases made awards respecting the provision to be 
made for certaiu relatives of taluqdars and it is 
expedient to render such awards legallv enforce¬ 
able it is hereby further enacted. ..... 

It follows that the Association never 
abrogated to itself the jurisdiction 
of deciding questions relating to title, 
proprietary or under-proprietary, in the 
lands of an estate. Indeed this is 
manifest from the penultimate clause 
of the rules of the Association. That 
clause refers to such land of 
tho estate as may bo claimed to be held 
in under-proprietary tenure in lieu of 
guzara. Claims of this nature, the clause 
says, shall be determined in in-opoi 
Courts. 

The award of the 19th of December 
1867, therefore, should bo interpreted in 
the light of tho dominant circumstances 
stated in tho procoding paragraph of this 
judgment. For the purpose of determin¬ 
ing Guman Singh’s claim to a half share 
in the villages of the estate of Parseni 
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fche award fcraces the history and the 
source of fche acquisition of fche villages 
constituting fche estate and dismisses fche 
claim in respect of all except Parseni. 
As regards Parseni, ifc appears fchab 
a -1-annas share was held by fche grand* 
father of Guman Singh. This was treated 
to be fche aneosbral property in fche village 
and but for its inclusion in fche sanad, 
Guman Singh would have been entitled 
fco a 1-pie? share in the same according to 
his family pedigree. Ifc further appears 
that; an 8 annas share was acquired by 
one of fche members of fche family in fche 
right of a mortgagee. According fco fch3 
finding of fche Association Guman Singh 
would have also been entitled fco an 
8-pies share in the mortgaged pafcfci bub 
for fche samo obstacle. Finally the award 
was conclude 1 with the following words : 

Wo caonofc awaid him (Guman Singh) any¬ 
thing more th.iu this under the rules of the 
British Indian A-isoci ition because as a matter 
of f.ict the Government sanad has not, in any 
way prejudiced the rights of the plaintiff in these 
pittis also (tint is the 12-auuas share in 
Parsaoi), the plaintiff having himself allowed 
his right to hi lost. We consi lec it proper that 
as the plaintiff is the own uncle of the defen¬ 
dant a id as it is incumbent upon the defendant 
to m tint tin him. fooij such m idutenance should 
certainly be 1 i.<el for him .as in iy suffice for 
his livelihood. The ease bo returned to the 
Kiaaucial Com nissioner and bo struck off the 
list of ponding cases of the Committee. (Ex. 

A. 1). 

It is quite clear fco us that one-anna 
share which fcho Committee of Association 
awarded to Guman Singh under its deci¬ 
sion of fcho 19th of Do comber 1SG7 was a 
ono-anna share in village Parseni in fche 
right of guzaralar and not either in 
proprietary or mi lor-propriebary tenure. 

The awards of the British Indian 
Association, whobhor strictly falling with¬ 
in fche purview of S. 93 of Act 1 of 1869 
or nob, have always been construed by 
the G >urfcs in Oudh and fche construction 
has invariably boon confirmed by their 
Lordships of the Judicial Commifcteo as 
making provision for fche maintenance of 
the relatives of fcaluqdar.s and not decid¬ 
ing questions of title fco lands. In the 
case of Bhaii/a Ardawan Singh v. Raja 
l Trim/ Par tab Singh (1). an award for 
maintenance made by the British Indian 
Association in favour of a relative of a 
talnqdar was hold by the late Court of 
fche Judicial Commissioner of Oudh as 

( 1 ) f 1800J 23 Gal. 83S =23 I. A. 04 =G M. Ir 
j. 79—7 Sur. 24 (P. C.). 


having enured for fche lifetime of the- 
relative only. On appeal fcheir Lordships 
of fche Privy Council held having regard 
fco fcho pre-exisfcing title of fchs claimant, 
that fch3 award should be construed fco> 
have upheld the maintenance not only in 
favour of fch9 claimant personally but 
also fco his direct lineal descendants ; in 
other words, fche award granted a herita¬ 
ble tenure bub nob a transferable one. 
In Tjal Raghuraj Singh v. Bcibu Bxl- 
bhadar Singh (2) it was held that the 
Committee of the British Indian Associ¬ 
ation had power only fco deal with 
claims for maintenance and ifc had no¬ 
power fco decide questions of title. In 
that particular case fche question of 
title rested on an alleged adoption. The 
decision was confirmed by • the Privy 
Council in Har Shankar P irtab Singh v- 
Lt'il Raghuraj Singh (3). Their Lordships, 
of fche Judicial Committee said : 

For the reasons given in the judgment of the 
Additional Judicial Commissioner, their Hard¬ 
ships are of opinion that the . Committee had no 
jurisdiction to decide the question of adoption,, 
and the affirmation by the Financial Commis¬ 
sioner of their refusal to award maintenance 
could not givo judicial validity to their decision, 
on a point outside their jurisdiction. 

The rules prescribing fche jurisdiction 
of the British Inlian Association to 
which reference has already been made 
in this judgment, were also considered by 
their Lordships of the Judicial Commit" 
fcoe in fche case of Thakur Na'oab AH 
Khan v. T Vahid AH (4). 

There was a further argument ad¬ 
vanced on behalf of fcho appollanfc in 
support of tho appeal. The argument 
was founded on corfcain partifcion proceed¬ 
ings relating fco fche village of Parseni, 
which arose in fcho Courts of revenue in 
the year 1910. But having regard to our 
findings recorded above, wo do not pro¬ 
pose to deal with that argument. 

We allow this appeal, set aside the 
decree of the Court below and decree 
fche plaintiff’s suit with costs in both fcho 
Courts. 

R.D. Appeal allowed. 


(2) FirstAppj.il No. 55 of 1004, decided on 
16th Djjambor 100-4, by Edward Chamier 
un i Scott, J. Cs. 

(3) ri007J 29 All. 519—3-4 I. A. 125=4 A. l- 
J. 407=10 O. C. 343 (P. C ). 

(I) I 1910] 32 All. 02 = 5 I. C. 150=37 I. A. I 2 
(P. C.). 
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Hasan and King, JJ. 

Secretary of Slate for India —Defen¬ 
dant—Appel lan fe. 

v. 

Murli Dhar Verma —Plaintiff—Res¬ 
pondent. 

Second Appeal No. 222 of 1926, Deci¬ 
ded on 1st February 1927, against the 
decree of the 2nd Addl. Sub-J., Lucknow, 
D/- 16th April 1926. 

Railways Act, S. 72— Risk-note B—Original 
contract cannot be overridden—Condition G on 
the back of Pdsk-note B does not allow basic 
alteration in contract. 

It cannot bo permitted to tlio Railway Ad- 
miniHtration to override tl»o tor ns of co itract 
under which the goods were accepted by it to be 
carried to the place of destination. Condition 
G on the back of Risk-note B cannot bo so 
interpreted as to permit any basic alteration in 
the terms of the contract : 29 All. 22S ; A. I R 
1924 All. 1 HO ; A. I. R. 1020 All. 110 ; and A l.R. 
192G Bah. GG1, Rel. on. [P 115, C 2. P 14G, C 1J 

G. II. Thomas and K. Ghosh —for Ap¬ 
pellant. 

G. N. Mitkerji and Sri Ilani —for Res¬ 
pondent. 

Judgment. —This is tho defendant’s 
appeal from tho decree of tho Second 
Additional Sub ordinate -fudge of Luck¬ 
now, dated 16th of April 1926, reversing 
the docroo of tho Munsif (South) Luck¬ 
now, dated tho 11th of January 1926. 
Tho app >llant is tho Secretary of State 
for India in Council, representing the 
administration of tho Bast Indian Rail¬ 
way, Oudli and Rohilkhand branch. Tho 
faots aro as follows : 

On tho 28th of August 1921 tho res¬ 
pondent olVorod 180 hags of castor-cakes 
(manure) weighing 270 inaunds at the 
Oudh and Rohilkhand Railway station 
Bholaganj for being carried to Chapra, a 
station on tho B. N. W. Railway. Tho 
odor was accepted by tho appellant's 
agent at tho Bholaganj station and a 
railway receipt No. 3705 was granted to 
the respondent. This receipt carried 
with it the condition that tho goods wo-o 
to ho dispatched at the owner’s risk. I ?, 
was in tho well-known Risk-note form B 
Tho rates for carrying the consignment 
wore naturally lower than they would 
havo boon had the goods been under¬ 
taken to ho carried at railway ri-k. Tho 
•onsignmont was accepted as ono of 
manure and at the rate mentioned above 
tho ontiro freight was charged in respect 
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of the consignment as such. The goods 
reached Chapra in due course. They 
were, however, nob delivered to the 
respondent and a claim for a higher 
rate of freight was made. The position 
taken up was that unless tho respondent 
paid an additional sum of Rs. 40-1-0 tho 
goods would not be delivered to him. He 
refused to pay the additional charge for 
which the claim was made and after some 
correspondence between him and the 
Railway administration the suit out of 
which this appeal has arisen was insti¬ 
tuted with the relief of damages to tho 
extent of Rs. 1,425-2-0. 

Tho only defence, with which wo aro 
concerned, may ho described as ono of jus¬ 
tification of tho claim ft*' tho additional 
freight. Tho Court of first instance up¬ 
hold the dofonco and dismissed tho suit. 
Tho lower appellate Court, on appeal by 
tho respondent, has dooroed tho suit for 
a sum of Rs. 1,375-2-0. 

It is not disputed before us that if tho 
appeal fails the docroo of tho Court bolow 
as to tho inoasuro of damages is correct. 
Tho case on tho side of tho appeallant is 
that the goods carried on that portion of 
the railway lino, which was O. & R. R. 
section, should havo boon charged at a 
higher rate ai oil-cakes and tho hooking 
clork made a mistake in charging thorn 
as manuro at a lowor rato. The alterna¬ 
tive caio is that oven if tho goods were 
to ho charged as manure the rate of 
freight on the B. N. W. II. section of tho 
journey is always a higher rato and the 
differ nco between fcho freight paid and 
tho freight chargeable on that basis 
is more than what was claimed at 
destination. Tho reply to this argument, 
is simple. It is argued that tho claim in 
its original form as well as in the alter-! 
native clearly seeks to override the term 1 -! 
of contract under which the goods wore 
accoptod by’ th » Railway a {ministration 
to ho carried to the place of d sti nation! 
and this cannot ho permitted. Tho argu¬ 
ment of the learned advocate for tin* 
appellant in reply is that his client is 
entitled to ad* f >r the payment of a 
prop >r freight on the basis of condition 
6 printed on the reverse of the 
roeo pt. That condition, the lt-arncd 
advocate argued, must he treated as a 
part of the contract and is binding, 
having regard to the provisions of S. 51 
of tho Indian Railways Act. 
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The argument put forward by the 
learned advocate for the appellant must 
certainly prevail if it were applicable, 
but we are of opinion that it is not. The 

condition 6 is as follows : 

That the Railway Administration have the 
right of re-maasuremont, re-weigh *neufc, re-classi¬ 
fication and re-calculation of rates terminals and 
other changes at the place of destination, and of 
collecting before the goods are delivered any 
amount that may have been omitted or under¬ 


charged. 

The precise matter which has the 
effect of altering the contract is that the 
claim for undercharge necessarily carries 
with it the alteration of agreement 
between the parties which related to the 
carrying of the goods at the owner’s risk. 
The higher rate of freight on the O. & R. 
section of the railway will impose the 
legal liability of all risks to the goods on 
the Railway Administration. This will 
happen if the first aspect of the defence 
is accepted. Prom the alternative case 
of the appellant similar consequences 
follow. On the B. N. W. Railway manure 
as such is carried at a higher rate of 
freight and consequently at railway 
risk and not at owner's risk. There 
is a consensus of opinion that condi - 
tion 6 cannot be so interpreted as to 
permit any basic alteration in the terms 
of the contract. The clause itself defines 
the scope within which alteration may 
be permissible. Those are the cases ot 
mistakes in ro-measurement re-woigli- 
ment, re-calculation and re-classification 

of rate. The present case, as we Have 
said above, is not of such a nature. Ahe 
leading case on the subject is considered 
to be that of Chnni Lcilv.The Nizam s 

Guaranteed State Railway 
(L). It has boQii repeatedly followod in 

the same Court : see «»<» of , D c P,,f h 

C T Ri / v Budh and GiUab 

Dei\ G I. P- RV- W • bub V-°, m ° 3fc 

precise ca*se on the point on which our 
— • . will ho found in Rain 

Wry- V. North-Western 

K The'appoal therefore fails and is dis¬ 
missed with costs, d . smissed 

IV • I ' • 
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Stuart, G. J. and Raza, J. 

Nisar Ahmad Khan —Defendant—Ap¬ 
pellant. 

v. 

Kahmat Begam —Plaintiff — Respon¬ 
dent. 

Second Appeal No. 311 of 1926, De¬ 
cided on 7th February 1927, from the 
decree of the 2nd Addl. Sub'J., Luck¬ 
now, D/- 12th May 1926. 

Contract Act, S. 25(1)— Parents of Mahomedan 
lady are ‘ -parties standing in near relation * to 
her husband—Grant of maintenance to them by 
her husband is valid . 

The meaaing of the words ‘ parties standing 
in a near relation ’ should not be narrowed 
down to mean 4 near relatives 4 only. The 
parents of a Mahomedan lady are relatives of 
her husband and they must be determined to be 
parties standing in a near relation to him, and 
therefore an agreement to pay certain mainten¬ 
ance to his wife’s father and mother is a valid 
disposition within the meaning of S. 25 (1). 

y [P 146, C 2 ; P 147, O 1] 

Khaliq-nz-Zaman —for Appellant. 

Jp, Zj . Varvia —for Respondent. 

Judgment.— The question for our 
decision in this second appeal is whether 
a registered deed executed on the 22nd 
of April 1893, by Nisar Ahmad Khan 
under which he agreed to pay certain 
maintenance to his wife’s father and 
mother is a valid disposition within the 
meaning of S. 25 (1) of Act 9 of 1872 as 
having been made on account of natural 
love and affection between parties stand¬ 
ing in a noar relation to each other. 
Although the recital in the deed itself 
contains no reference to the existence 
of natural love and affection we find 
that on the evidence on the record it is 
established that the disposition was 
made on account of natural love and 
affection. 

Having decided this question of fact, 
which had nob been clearly decided by 
the Court below, we now come to the 
legal question involved. In a Maho¬ 
medan family are the husband and wife 
parties standing in a near relation to 
their daughter’s husband? When the 
moaning of this proviso has been under 
discussion in previous case3 there appears 
to have been a tendency to interpret the 
words “ parties standing in a near rela¬ 
tion ” as though they mean “ near rela¬ 
tives. We are of opinion that the mean¬ 
ing of the words should not be narrowed 
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jdown in this way. Thera aro many in¬ 
stances in which persons, who are nob 
[relatives or relations within the meaning 
of the law, nevertheless stand in a near 
relation to one another. But in any 
circumstances the parents of a Mahom- 
edan lady are relatives of her husband 
and we consider that they must be deter¬ 
mined to be parties standing in a near 
relation to him. For the above reasons, 
we accept the view taken by the lower 
appellate Court and dismiss this appeal 
with costs. 


R.D. 


Appeal dismissed. 
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Hasan and King, JJ. 

Ram Shankat —Defendant—Appellaut. 

v. 

Mandankani Prasad and others — 
Plaintiffs Respondents. 

Second Appeal No. 20 of 1926, Decided 
on 4th February 1927, against the decree 
of the Disb. J., Rae Bareli, D/- 6th October 
1925. 

(а) U. P. Land Revenue de£(L90l), S. 39 (2) — 
Co-tenants are not prohibited from obtaining a 
decree for partition of their holding. 

Section 39, Sub-S. (2) does not mean that no 
division of a holding held by two or more tenants 
can be effected. That provision of law is inten¬ 
ded for the purpose of protecting the rights of 
the landlord. But that does not mean that the 
co-tenants .are prohibited from obtaining a 
decree for partition of their holding between 
themselves : A. I. R. 1927 Oudh 100, Foil. 

[P 148 G 1] 

(б) Jurisdiction—Civil Court—Landlord and 
tenant. 

Tenants in common have a right to claim 
partition of their share in the tenancy holding 
and a civil Court has jurisdiction togrant the 
decree prayed for : 18 All. 334, Rel. on. 

.. . „ , [P 148 C 2] 

All Zaheer —for Appellant. 

Hyder Husain for Radha Krishna — 
for Respondent No. 1. 

Judgment, Phis second appeal arises 
out of a suit for partition of an agri¬ 
cultural holding. The land in suit was 
held under a lease by Ram Ghulam, who 
died in 1911. Plaintiff No. 1 is his 
grandson and Plaintiff No. 2 and the 
three defendants are his sons. Under 
S. 48 of the Oudh Rent Act 1886, the 
five sons of Ram Ghulam were entitled 
to retain occupation of his holding for 
the unexpired term of the lease. °It is 
admitted that the five sons of Ram 


Ghulam did jointly hold the land after 
his death. 

It has been found by the Court below 
that in 1914 a division of the family 
effects was made between the sons of 
Ram Ghulam, and this was sufficient to 
cause a disruption of the joint family, 
but agricultural holding ramained un¬ 
divided. The only result of the disrup¬ 
tion of the joint family was that the 
sons of Ram Ghulam continued to hold 
the land not as joint tenants, but as 
tenants in common. 

Defendant No. 3, Ram Shankar, is the 
only contesting deiendant. He alleged 
that after Ram Ghulam’s death, his sons 
were ejected from the holding and fresh 
leases were granted by the landlord in 
the name of Ram Shankar only. His 
position was that as he holds the land in 
his name only, the plaintiff's could nob 
claim any share. It was also argued 
that tenancy land could nob be parti¬ 
tioned. It has been found by the Court 
below that the parties were not ejected 
from the land in suit. We must hold, 
therefore, that all the sons of Ram 
Ghulam remained in possession as tenants 
in common, since their tenancy was nob 
terminated by ejectment, relinquishment 
or abandonment. 

It is true that fresh leases were granted 
by the landlord to Ram Shankar alone in 
1328 Fasli, 1329 Fasli and 1330 Fasli 
respectively. If the landlord had ejected 
the heirs of Ram Ghulam, and had then 
given fresh leases to Ram Shankar only, 
the plaintiffs certainly would have had 
no valid claim to any share in the holding. 
But when we find that all the heirs un¬ 
doubtedly succeeded to the interests of 
Ram Ghulam and continued to hold the 
land as tenants in common the mere fact, 
that the landlord granted leases of the 
land to one of the heirs, would not have 
the effect of ojecting the co-tenants or 
depriving them of their rights. There 
is nothing to show that plaintiffs’ father 
and the other co-tenants abandoned the 
holding, although thoy loft the manage¬ 
ment of it to Ram Shankar. 

Wo hold, therefore, that the plaintiffs 
havo a subsisting tenancy right in the 
land in suit, having succeeded as heirs of 
their father, and not having been ejected 

and not having relinquished or abandoned 

the holding. On this view they are 
entitled to the share in the holding 
which thoy claim. It has further been 
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argued before us that a civil Court has 
no jurisdiction to grant a decree for the 
partition of an agricultural holding. 
The argument is based on the provisions 
of S. 39, sub-S. (2), of the U. P. Land 
Revenue Act, 190 L, which runs as follows: 

No division of a holding occupied by two or 
more tenants and no distribution of the rent 
payable in respect thereof shall be recorded 
unless the consent of the landlord and of all the 
tenants concerned has been attested before a 
revenue Court or a Qanungo. 

The very same argument was consi¬ 
dered by a learned Judge of this Court in 
the case of Karingan v. Ilari Uar Dut (1). 
The Court held that S. 39 sub-S. (2) does 
not mean that no division of a holding 
held by two or more tenants can be 
effected. It only says that if such a 
partition has been arrived at and the 
distribution of the rent has taken place, 
it shall not be recorded in the revenue 
papers until the consent of the landholder 
has boon obtained. It is clear that this 
provision of law is intended for the 
[purpose of protecting the rights of the 
Jlandlord, 

Wo fully agree with this view. The 
landlord obviously will not be affected 
by any partition of a holding between co- 
tenants to which ho was not a party. 
The partition will not be recorded in the 
revenue papers unless and until the 
landlord’s consent is obtained. But this 
■ does not mean that the co-tenants are 
j prohibited from obtaining a docroe for 
partition of their holding betwoon 
themselves. 

The jurisdiction of the civil Court to 
grant a decree for partition of a tenancy 
holding and the right of a co-tenant to 
sue for partition wore fully discussed by 
a Bench of the Allahabad High Court in 
tho case of Muhammad Bakhsh v. Matia 
(2). Tho Court held that a joint occu- 
Ipancy tenant is entitled to sue for, and a 
civil Court is competent to grant, a decree 
for partition of a joint occupancy holding 
though, if tho z a mi ndar is not made a 
party to tho suit for partition, such 
decree will not affect tho mutual rights 
and liabilities of the zamindar and the 
occupancy tenants as they stood prior to 
tho partition. 

Tho same principles would apply to a 
partition between statutory tenants in 
common. 


( 1 ) A. 1. R. 1027 Oudh. 100=1 Luck. 30. 

(2) [1890] 18 All. 334 = (180G) A. W. N. 62. 


Following these rulings, we hold that 
the plaintiffs have a right to claim 
partition of their share in the tenancy 
holding and the civil Court has jurisdic¬ 
tion to grant the decree prayed for. 

We accordingly uphold the decree of 
the Court below and dismiss the appeal 
with costs. 

R.D. Appeal dismissed „ 
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Hasan and King, JJ. 

Bank of Upper India , Ltd .—Plaintiff 
—Appellant. 

v. 

Jaggan —Defendant —Respondent. 

Second Appeal No. 108 of 1926, Deci¬ 
ded on 1st February 1927, from the de¬ 
cree of the Sub-J., Bahraich, D/- 15th 
December 1925. 

Transfer of Property Act, S. 08— Perpetual 
lease of mortgaged property by mortgagor renders 
security insufficient within S. 08— Suit by mort¬ 
gagee to avoid it is governed by Limitation Act, 
Art. 120— Limitation runs f rom date of lease or 
at the latest token mortgagee acqziires knowledge 
of the lease. 

A perpetual lease of the mortgaged property by 
mortgagor is pormantly injurious to tho property 
and it renders the security insufficient within 
S. 08 and a suit by mortgagee to avoid the lease 
is governed by Limitation Act, Art. 120. Limi¬ 
tation runs, if not from the date of the lease 
certainly from the date when tho mortgagee 
acquires knowledge of tho lease. [P 149 C 1} 

Hyder Huscin —for Appellant. 

A. P. Sen —for Respondent. 

Judgment. —This is the plaintiff’s 
appeal from the decree of the First 
Subordinate Judge of Bahraich, dated tho 
12tli of December 1925, confirming tho 
decree of the Munsif of the same place, 
dated the Gbh of December 1924. 

The plaintiff's suit has been dismissed 
as barred by limitation. We are of opin¬ 
ion that it has rightly been dismissed 
as such. Tho facts are these. The 
plaintiff held two mortgages simple in 
their nature, in respect of seven or eight 
villages. The mortgages wero effected 
by ono Syed Hyder Mehdi in the year 
1903. lie was the owner of the mort¬ 
gaged property. A suit for sale of the 
mortgaged property was instituted by 
the plaintiff on the basis of the mort¬ 
gages, and a final decree for sale was 
obtained on the 25th of May 1912, The 
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sale in pursuance of the decree took place 
on the 21st of December 1912, and at 
that sale, the plaintiff purchased the 
mortgaged property. While the mort¬ 
gagor was in possession and before the 
suit for sale was instituted, he executed 
a perpetual lease in favour of the respon¬ 
dent on the 20th of December 1909. The 
lease was registered on the 17th of March 
1910. The object of the suit, out of 
which this appeal arises, is to avoid the 
lease of the 20th of December 1909 on 
the ground that it had the effect of 
diminishing the security, which was 
offered to the plaintiff for the loan of 
money made by him under the mortgages 
of the year 1903. As already stated, the 
Courts below have dismissed the suit as 
barred by limitation. It appears to us 
that, having regard to the relief prayed 
for, the suit is clearly governed by 
Art. 120 of the First Schedule of the 
Indian Limitation Act. 

The substance of the plaintiff’s case is 
that he wants to protect his rights as a 
mortgagee and, as such, he would cer¬ 
tainly have a cause of action to obtain a 
declaration of the nature which ho 
wants to obtain in the present suit if the 
act of leasing has caused any permanent 
injury to his rights as a mortgagee. 
Whether they have caused such injury 
or not must bo determined with reference 
to the rule of law enacted in S. G3 of the 
Transfer of Property Act (1832). Accor¬ 
ding to that rule, the act of leasing will 
amount to permanent injury if the secu¬ 
rity is rendered insufficient by that act. 
Now if the plaintiff's case is, as we think 
it is, that the lease did render the secu¬ 
rity insufficient, then the insufficiency 
was rendered on the date when the act 
was done and that is the date of the lease. 
Therefore, it follows that tho right to 
sue accrued on tho date of tho lease. 
Bub oven if the right to sue accrued only 
jfrom the date when tho plaintiff acquired 
(knowledge of tho lease in question, there 
is a finding of the Court bolow, and that 
finding is supported by substantial evi¬ 
dence, that the plaintiff acquired know¬ 
ledge of it at the latest on tho 27th 
November 1913. Taking the last men¬ 
tioned date, therefore, as tho starting 
point of limitation under Art. 120. the 
•suit is again barred by that article. 

We, therefore, dismiss tho appeal with 
costs. 

J.V. 
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Stcjart, C. J., and R.vza, J. 

Dy. Commissioner, Partabgarh —Defen¬ 
dant—Appellant. 

v. 

Sheo Nath and others —Plaintiffs— 
Respondents. 

First Appeals Nos. 42 and 43 of 1926, 
Decided on 3rd February 1927, from the 
decree of the Sub-J., Partabgarh, D/- 15bh 
January 1926. 

(а) Hindu Law—Joint family—One brother 
separating from other tivo—Separation of the 
other tivo inter se can be presumed but not that of 
the separated brother and his sons. 

Although, whoa it is established, that one 
brother has separated from two other brothers 
(the three forming members of a joint Hindu 
family governed by tho Mit tkshara Law) there is 
a presumptio i that the two remaining brothers 
have separated inter se, there is no presumption 
that such a brother h is separated from his own 
sms. In fict tho presumption is tho other way 
to the effect that such a brother with his des¬ 
cendants will form the irenbers of a joint Hindu 
family gever ted bv tho Mitfckshara Law : A.I.R. 
1924 P. C. 120, Poll. LP 150 C 2 ; P 151 C 1] 

(б) Hindu Law — Alienation — Scpara'ion of 
three brothers—Alienation by sous of tivo with the 
son of the third is not authorised without legal 
necessity. 

On separation between three brothers the sons 
of two brothers with tho «oa of the third have no 
authority t-> alienato tho ancestral property of 
the joint Hindu families, to which they belong, 
in absence of necessity or in absence of ante¬ 
cedent debt. [P 151 C 11 

G. El. Thomas —for Appellant. 

All Zaheci —for Respondents. 

Judgment. —In order to appreciate 
the points in dispute in Appeals Nos. 42 
and 43 of 1926, which this Court is 
deciding in one judgment, it i3 necessary 
to state certain facts. The village of 
Donai is a part of the estate of Orraiya 
Deh. For some years previous to 1834 
the taluqdar of Orraiya Deh had i>ermit- 
ted this village to be held by Ram Ad bin 
Raghubar and Ram Tahal Du hoy, the 
sons of Nankho Daboy, upon favourable 
terms ; aud on tho 14th April 1884 
Dewan Rudra Partab Singh, their taluq¬ 
dar, grauted a perpetual lease Ex. 1 (Ap¬ 
peal No. 42) to those tliroo brothers Ram 
Adhin, Rahghubar and Ram Tahal, by 
which they bocamo entitled to hold the 
village Donai for over upon the payment 
of jama of Rs. 921 a year. This perpet¬ 
ual lease made them under-proprietors 
of the village. At that time, tho three 
brothers were admittedly joint. On tho 


Appeal dismissed. 
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23rd April 1918 Raghuriath, the son of 
Bam Adhin deceased, -with Mfc. Ajani, 
the widow of Hardat, a deceased son of 
Ram Adhin, and Mb. Ori the widow of 
Jagdat, another deceased son of Ram 
Adhin, Rameshardat, the son of Raghu- 
bar deceased, and Ganga Prasad, the son 
of Ram Tahal deceased, executed a deed 
of mortgage Ex. 1 (Appeal No. 43) in 
favour of Phul Chand for Rs. 2,400. The 
amount was repayable on the 22nd April, 
1919. By this deed of mortgage the 
whole of the 16-annas ex-proprietary 
right in the village of Donai possessed 
by the holders of the perpetual lease was 
hypothecated. There were also hypothe¬ 
cated certain shops. 

It is established upon the evidence 
that the Rs. 2,400 in question were bor¬ 
rowed from Phul Chand, in order to 
satisfy a decree which had been passed 
against Raghunath, Mst. Ajaoi and Mst. 
Ori in favour of Sukbdeo Singh. The 
mortgage itself states that the money 
was taken for this purpose. Not only 
had the decree been obtained bub the 
share of Raghunath had actually been 
sold in execution of that decree, and the 
Rs. 2,400 were borrowed to obtain that 
share back. It is established that 
Rameshardat and Ganga Prasad obtained 
no advantage whatever out of the 
Rs. 2,400, although they joined in the 
execution of the mortgage. Phul Chand 
subsequently transferred his rights under 
this mortgage derd to Raja Amarpal 
Singh, the taluqdar of Dalibpur, and on* 
the 27th April 1925, Raja Amarpal Singh 
instituted a suit upon this mortgage 
against the sons of Raghunath (who was 
then deceased), Rameshardat, Ganga 
Prasad and Mfc. Ori. Rameshardat and 
Ganga Paasad contested their liability 
under this deed. On the 7fell July 1925 
Bishunath Dubey, and Shoo Nath Dubey 
the sons of Rameshardat, and Deo Narain 
Dubey, Suraj Narain Dubey, Ram Narain 
Dubey and Jai Narain Dubey, the sons of 
Ganga Prasad Dubey, instituted another 
suit against the Deputy Commissioner of 
Parbabgavh (who had then assumed the 
management of the estate of Raja Araai- 
pal Singh under the Court of Wards) 
and others for a declaration that their 
interests ware in no way affected by the 
mortgage deed in question. They had 
previously applied to be joined as parties 
to the previous suit bub their application 
had been refused. 


The learned Subordinate Judge has 
while decreeing the suit upon the mort¬ 
gage deed in favour of Raja Amarpal 
Singh against the estate of Raghunath 
and his sons alone, dismissed it against 
Rameshardat and Ganga Prasad, and has 
decreed the suit of the sons of Rameshar* 
dat and the sons of Ganga Prasad to the 
effect that their property is in no way 
affected by the mortgage. It is against 
this decision that the present appeals are 
filed. 

The first point for decision is whether 
prior to the date of the execution of the 
deed of mortgage of 23rd April 1918,. 
there bad been a separation between the 
bl anches of Ram Adhin, Raghubar and' 
Ram Tahal. There is evidence upon the 
record, which the learned Subordinate 
Judge believed and which we believe, to 
the effect that there had been such a 
separation. But apart from that the- 
appellant himself admitted the separa¬ 
tion in effect ; for he had admitted in¬ 
several places that l/3rd of the under¬ 
proprietary rights in Donai and tho 
remaining family property belonged 
to Raghunath, l/3rd to Rameshardat 
and l/3rd to Ganga Prasad. Now had 
Raghunath, Rameshardat and Ganga 
Prasad been members of a joint Hindu 
family, not only could there have been 
no separation of interests in this manner 
between them, but, even in the event of 
partition, they could not have obtained 
a l/3rd share each, for there were also 
sons and other descendants to be con¬ 
sidered, and according to the pedigree 
before us there would have been more- 
than 12 members of a joint Hindu fami¬ 
ly, had such a joint Hindu family existed. 

The first point which wo decide in 
agreement with the learned Subordinate 
Judge is that some time between 1884 and 
1918 the Ram Adhin, Raghubar and Ram 
Tahal branches separated. But although 
those branches separated, it does not 
follow that the members of each branch 
also separated. The presumption is to 
the contrary. The law on the subject 
presents no difficulty now for it has been 
stated authoritatively in the decision of 
the Lordships of the Judicial Oommittee 
in Hari Bakhsh v. Baba Lai (1). Al¬ 
though, when it is established, that one 
brother has separated from two otheri 
brothers (the three forming members ofl 
a jo i nt Hindu family governed by the] 
(1) A. I. R. 1924 P. C. 126=5 Lah. 92. 
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Mitakshara Law) there is a presumption 
that the two remaining brothers have 
separated inter se, there is no presumption 
that, such a brother has separated from 
his own sons. In fact the presumption 
is the other way to the effect that such 
a brother with his descendants will form 
the members of a joint Hindu family 
governed by the Mitakshara Law- 

From this conclusion the conclusion 
follows that, at the time that the deed of 
mortgage was executed, Rameshardat and 
his sons Sheonath and Bishunath formed 
the members of a joint Hindu family, that 
Raghunath and his descendants formed 
the members of another joint Hindu family 
and that Ganga Prasad and his sons Deo 
Narain, Suraj Narain, Ram Narain and 
Jai Narain formed the members of a third 
joint Hindu family. The case then 
stands as follows: When Rameshardat 
and Ganga Prasad purported to execute 
the mortgage deed in question they had 
no authority to alienate the ancestral 
property of the joint Hindu families, to 
which they belonged, in absence of neces- 
:ity or in absence of antecedent debt. 
On the facts there was no question of 
necessity or antecedent debts. Ramesh¬ 
ardat and Ganga Prasad did not even 
obtain any benefit for themselves by the 
execution of this deed and they were nob 
authorized to alienate, provided the pro¬ 
perty was ancestral property. It ap¬ 
pears to U3 that in the Courts below the 
real contest was as to whether the pro¬ 
perty was or was not ancestral property. 

There can, however, be no contest on 
that point for, as the learned trial Judge 
rightly decided, the deed of perpetual 
lease itself leaves no doubt as to the fact 
that the under-proprietary rights in 
Donai were ancestral property ; and the 
evidence is to tli9 same effect. The 
shops must be considered to fall in the 
same category. The learned counsel for 
the appellant has urged, however, that 
at any rate his client should be given a 
simple money decree as against Ramesh¬ 
ardat and Ganga Prasad as sureties. 
Such a relief, however, would be clearly 
time barred for the cause of astion under 
the deed arose on the 22nd April 1919, 
and the suit was instituted more than 
six years afterwards on the 27th April 
1925. The appeals, therefore, fail and 
are dismissed with costs. 

R.D. Appeals dismissed. 
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King, J. 

Wajid Ali and others —Appellants. 

v. 

King-Emperor —Opposite Party. 

Criminal Appeal No. 40 of 1927, De¬ 
cided on 21st January 1927, from the 
order of the S. J., Lucknow, D/- 7th 
January 1927. 

(а) Penal Code, S. 147 — Merely chasing or 
advancing to attack a person does not amount 
to use of force or violence. 

Chasiog one or two parsons who do escape 
or merely advancing to attack, amounts to an 
assault or preparation to use force or violence, 
but does not amount to the use of force or 
violence. [P 153, O 2] 

(б) Penal Code , S. 141 — Question whether 
separate groups of men do or do not form one 
“ assembly ” is a question of fact. 

When two or more mobs start from different 
localities, operate independently and never 
mingle together at any time or place, the mere 
fact that they have a common intention will 
not make them one assembly. The question 
whether two groups of men do or do not form 
oue “ assembly ” is a question of fact in each 
case. [P 153, C 2] 

(c) Criminal trial — Sentence — Maximum 
punishment Is called for when an offence, but 
for chance, tuould have been a more serious 
one. 

Where it was only a chance that an unlaw¬ 
ful assembly of Mahomedans did cot come 
across any Hindu to beat, but if they had the 
opportunity, they would have beaten aud per¬ 
haps killed any Hindu coming across them. 

Held : that these circumstances called for 
a maximum punishment. [P 155, C. 1] 

Asgliar Husain —for Appellants. 

R. F. B ihadurj i and G. H. Thomas — 
for the Grown. 

King, J . —The five appellants, Wajid 
Ali, Abid Ali, Hydor Ali, Baqar Ali and 
Kallu, have been convicted by the 
learned Sessions Judge of Lucknow 
under S. 147, I. P. C., and sentenced to 
one year’s rigorous imprisonment each. 

Sixteen persons, including the five 
appellants, were on their trial before 
the Court of Session and the charges 
against them were under S. 307 road 
with S. 149, S. 32G read with S. 149 
and S. 147 I. P. G. Eleven persons 
were acquitted altogether, while the 
five appellants were convicted under 
S. 147, I. P. G. only, being acquitted of 
the other offences. 

The evidence shows that the feelings 
between the Mahomedans and Hindus 
in Lucknow had been very strained 
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On this view, therefore, the appellants 
can only be convicted under S. 143, I. P. 
G., of being members of an unlawful 
assembly, since there is no proof that 
any member of that assembly used any 
force or violence in the prosecution of 
its common object. 

The maximum punishment under 
3. 143 is one of six months’ imprisonment 
or fine or both. In the present case I 
think the appellants do deserve the 
maximum sentence of imprisonment, 
since it was only a chance that they did 
not come across any Hindus to beat, and 
that they were driven back by gun fire 
from pressing home their attack upon the 
■house of Ram Autar. I am convinced 
,tbat if they had the opportunity they 
would have beaten and perhaps killed 
any Hindu they came across. Other 
mobs which were similarly out for 
vengeance upon the Hindus in other 
localities close by actually did commit . 
murder or grievous hurt upon Hindus. 
This mob however was fortunately dis¬ 
persed by the police before they bad an 
opportunity of using force. 

It is evident that the appellants may 
thank their good fortune that the mob 
which they joined did not have the 
opportunity of using force, otherwise 
they would have bo an liable to heavy 
punishment. As it is, they are only 
liable to conviction under S. 143, I. P. C. 

I, therefore, alter the conviction from 
ono under S. 147, I. P. G. to one under 
S. 113, I. P. G-, and alter the sentence 
from ono year’s rigorous imprisonment to 
six months' rigorous imprisonment each. 

j.v. Conviction altered. 
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Stuart, C. J., and Wazir Hasan, J. 

Mt . Maqboolan and others Defen¬ 
dants—Appellants. 

v. 

Ramzan —Plaintiff—Rosppndent. 

Second Appeal No. 343 of 192G, Deci¬ 
ded on 3rd March 1927, from the decree 
of the Sub-J., Rae Bareli, D/- 29th July 
192G. . ^ T 

(a) Restitution of conjugal rights—Husband 
accusing his wife of adultery—Accusation un¬ 
founded—Facts constitute legal cruelty. 

Where it is proved that the plaintifi accused 
his wife of adultery and that the accusation was 
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held to be unfounded, the facts so proved con - 
sbitut9 legal cruelty in a suit for restitution of 
conjugal rights. [P 155 C 1] 

(6) Mahomedan haw — Carriage—Restitution 
of conjugal rights—Principles of justice, equity 
and good conscience may be applied where not 
inconsistent. 

The principles of justice, equity and good 
conscience not inconsistent with any positive 
rule of Mahomedan Law may well be applied in 
determining the ground on which a claim for 
restitution of conjugal rights may be Tefused by 
the Courts of justice. [P 155 C 1, 2] 

(c) Restitution of conjugal rights—Suit for — 
Defences founded on violation of marital rights 
may be admitted. 

In a suit for restitution of conjugal rights an 
Indian Court may well admit defences founded 
on tha violation of marital rights: 11 M. I. A. 
551 ( P.C .) and Mackenzie v. Mackenzie, (1895) 
A. C. 384, Rel. on. CP 155 0 21 

(rZ) Mahomedan haxo — Marriage—Restitution 
of conjugal rights should not be granted against 
the wife in face of unfounded accusation of 
adultery. 

There is no rule of the Mahomedan Law by 
which iu all circumstances and even in the face 
of unfounded accusation of adultery a decree for 
restitution of Conjugal rights must be granted 
against the wife by the Courts of justice : 11 

M. I. A. 551 (P.C.), Ref. [P 155 C 2 , P 156 C 1} 

Ali Zahecr and Shaulcat All —for Ap¬ 
pellants. 

Khaliq-itz-Zaman —for Respondent. 

Judgment. —This is the defendant’s 
appeal from the decree of the Subordinate 
Judge of Rae Bareli dated the 29th of 
July 1926, affirming the decree of the 
Munsif of the same place dated the 24th 
of April 192G. The plaintiff-respondent 
brought the suit, out of which this appeal 
arises, for a decroo for restitution of con¬ 
jugal rights against his wife, Mt. Maqbu- 
lan Defendant No. 1. The Defendant 
No. 2, Mt. Mariam, is the mother of 
Mb. Maqbulan and the othor three defen¬ 
dants, Badlu, Shubrati and Razzaq, are 
the brothers of Mt. Maqbulan. 

The main defence, with which we are 
concerned in the present appeal, was the 
plea of legal cruelty. The Courts below 
have entertained the defence but on 
merits have declined to give effect to it. 

In support of the plea of legal cruelty 
the defendant Mb. Maqbulan has through 
her learned counsel filed before us at the 
hearing of the appeal a certified copy of 
a judgment of a First Glass Magistrate of 
Rae Bareli dated the 26th of January 
1927 in an action brought by the husband 
Ramzan, the plaintiff-respondent against 
another Ramzan and against the mother 
and the brothers of Mt. - Maqbulan for 


Mt. Maqboolan v. Ramzan 



1926 

offences under Ss. 497 and 498 of the 
Indian Penal Code. By this judgment 
the action was dismissed and the accused 
persons were discharged. The prayer 
before us is that the judgment may be 
admitted in evidence. This judgment 
was pronounced about six months aftor 
the appeal in the Court below was deci¬ 
ded and therefore could not be produced 
in that Court. With the consent of the 
learned pleader for the opposite party we 
,have admitted the judgment in evidence. 
It proves that the plaintiff, Ramzan, 
accused his wife, Mt. Maqbulan, of 
adultery and that the accusation was 
held to be unfounded. In our opinion 
the facts so proved constitute legal cruelty 
and the plea is made out in the present 
case. 

The parties are Hanafi Mahomedans. 
The leading case on the subject i3 the 
decision of their Lordships of the Judicial 
Committee in Moonshee Buzloor Ruheem 
v. Shumsoonjiissa Begum (1). The Right 
Hon. Sir James W. Colvile, in delivering 

the judgment in that case, said : 

The Mahomedan law, on a question of what 
is legal cruelty between man and wife, would 
probably not differ materially from our own. of 
which one of the most recent exposition is the 
following :—There must be actual violence of 
such a character as to endanger personal health 
or safety ; or there must be a reasonable appre¬ 
hension of it. ‘The Court’ as Lord Stowell said, 
in Evans v. Evans (2) ‘has never been driven off 
this ground.’ If, however, it be granted that, 
according to Mahomedan Law, the husband may 
sue to enforce his right to the custody of his 
wife’s person ; and that, if her defence be cruelty 
she must prove cruelty of the kind just described, 
it by no means follows that sho has not other 
defences to the suit which would not be admitted 
by our Ecclesiastical Courts in a suit for resti¬ 
tution of conjugal rights. The marriage tie 
amongst Mahomedans is not so indissoluble as it 
is amongst Christians. The Mahomedan wife, 
as has been shown above, has rights which tho 
Christian or at least the English wife has not 
against her husband. An Indian Court might 
well admit defences founded on tho violation of 
those rights, and either refuse its assistance to 
the husbtnl alt>gethor, or grant it only upon 
terms of his securing the wife in the enjoyment 
of her personal safety and her other legal rights; 
or it might, on a sufficient cause, exercise that 
jurisdiction which is attributed to the Kazee by 
the Patwa (if th j law, indeed, warrauts such a 
jurisdiction) of selecting a proper place of resi¬ 
dence for the wife, other than her husoand’s 
house. 

It seems to us that the principles of 
justice, equity and good conscience not 
inconsistent with any positive rule of 
Mahomedan Law may well be applied in 

(1) [1607] 11 M. I. A. 551—8 W. R7 3 _ (P.O.T 

(2) 1 Hagg. Con. 37. 
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determining the ground on which a claim! 
for restitution of conjugal rights may be 
refused by the Courts of justice. The 
Courts of Oudh are fortunately seised 
with a jurisdiction of that nature. By 
sub-S. (g) of S. 3 of the Oudh Laws 
Act (18 of 1876) cases not specifically- 
provided for by any custom or the 
Mahomedan Law where the parties are 
Mahomedans or by any other law for 
the time being in force the Courts are 
invested with jurisdiction to act accord¬ 
ing to justice, equity and good con¬ 
science. As observed by their Lord" 
ship3 of the Judicial Committee in the 
case quoted above, an Indian Court 
might well admit defence founded on 
the violation of marital rights. An 
unfounded accusation of adultery by a 
husband against his wife is certainly a 
violation of marital rights. Cases may 
therefore frequently arise in which; 
Courts would act on principles of justice,, 
equity and good conscience when such 
principles are not in conflict with any 
well-defined positive rule of law. Such 
principles were indicated by Lord Her- 
schell, L. C., in the case of Mackenzie v. 
Mackenzie (3). Lord Herschell said : 

It is certain that a spouse may, without hav¬ 
ing committed an offence which would jnstify a 
decree of separation, have so acted as to deserve 
tho reprobation of all right-miuded members of 
the community. Take the case of a husband 
who has heaped insults upon his wife but has 
just stopped short of that which the law regards 
as saevitia or cruelty ; can he, when his own 
misconduct has led his wife to separate herself 
from him. come into Court, and avowing his 
misdeeds, insist that it is bound to grant him. 
a decree of adherence : 

Further Lord Herschell asks tho ques¬ 
tion : 

Might not the Court rofuse its aid to one who 
has so acted, and regard his conduct as a bar tc 
his claim to relief 7 

His Lordship then observes : 

It is not a motion strange to our law that tho 
Court should refuse its aid to one who does not 
come into it with clean hands. 

The observations of Lord Herschell in 
Mackenzie v. Mackenzie (3) wore quoted 
and applied by two learned Judges of 
the High Court at Allahabad in the case 
of Husaini Begam v. Muhammad Rus¬ 
tam Ali Khan (4). We are not aware of 
any rule of tho Mahomedan Law by 
which in all circumstances, and even in 
the face of unfounded accusation of adul¬ 
tery, a decree for restitution of conjugal 

(3) [1895] A. 073847 ' 

(4) [1907] 29 All. 222=4 A. L. J. 60=(1907i 
A. W. N. 27. 


Mt. Maqboolan v. Ramzan 


156 Oudh 


Mt. Lakhpati Kuer v. DatjiiAt Singh 


1926 


frights must be granted against the wife 
Iby the Courts of justice. That there is 
!no such rule of law is manifest to our 
mind from the decision of their Lord¬ 
ships of the Judicial Committee in the 
case of Moonshee Buzloor Ruhceni v. 
Shumsoonnissa Begum (1), already quoted. 

We may with advantago refer to a 
decision of Sir Muhammad RaSque (then 
Mr. Rafique) in the case of Jafar 
Husain v. Mt. Husn Ara Begam (5). 
It appears to us that the decision in the 
case just now mentioned also supports 
the view which we are taking in the 
present case. 

We accordingly allow this appeal, set 
aside the decrees of the Courts below 
and dismiss the plaintiff’s suit with cost 
in all Courts. 

B.D. Appeal allowed, 

(5) [1912] 15 O. (57 159 — 13 I. C. 009. 
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Stuart, C. J., and Wazer Hysan, J 

Mt. Lakhpati Kuct —Appellant. 


D ml it Singh —Plaintiff—Respondent. 
Second Appeal No. 366 of 1926, De¬ 
cided on 26th February 1927. 

(а) Civil P. C., O. 22—” Suit ” in O. 22 
means proceedings antecedent to decree or 
perhaps only up to conclusion of the hearing. 

Tho word “ suit " ia O. 2:1, Civil P. G., must 
be given a rostrictai mowing. It m m is firstly 
only Kuch proueaiings a* ara an toejden.t to tha 
passing of a decree, preliminiry or otherwise. 
R. C. however, further limits tha mewing of 
“ suit ” to “ tli3 conclusion of iln heiriog ’’ 
of a suit. [P‘157 C l,2j 

(б) Civil P.C.. 0.31, Ilr. 1 an l S—Applica¬ 
tion unlcr LI. H is virtually for enforcement 
of preliminary decree. 

After tho pissing of a preliminary decree in a 
mortgage suit, a person applying for the final 
decree, asks tho Court t * do no rruro and no 
than to enforco such preliminary decree : A.I.R. 
1921 P. C. 198, Pel. on. L L> L5S c 

(c) Civil P. C.. O. 22—-' Right to sue ” and 
“cause of action ” are sy iouy>n >us terms. 

The two expressions “ c wsa of action ” and 
“ right to sue ” in O. 22. Civil P. C.. are intend¬ 
ed to be synonymous. L A 104 0 -J 

< d) Civil P. C.. O. 22, R. 10 — Right to apply 
finder this rule accrues from day to day and is 
consequently not barred by limitation. 

Tho right to apply under R. 10 of O. 22, 
Civil P. O., for substitution of tho representa¬ 
tives of a de joas jl p irty o 1 tbs rooorl of a c iso 
accrues from day to day and is c ms cj uantly not 
birred by any proscribed periol of limititioe : 


8 Cal. 420 ; 3 C. W. N. 75G ; and 30 Cal. 609, 
Rel. on. [P 158 0 1] 

Ntamat Ullah —for Appellant. 

A. P. Sen —for Respondent. 

Judgment —This is the defendant’s 
appeal from the decree of the Subordi¬ 
nate Judge of Sultanpur, dated the 2nd 
of July 1926, affirming the decree of the 
Munsif of Amethi, dated the 9-2-1926. 

The decree under appeal is a final 
decree in terms of O. 34, R.8, sub-R. (1), of 
the Code of Civil Procedure in favour of 
the plaintiff mortgagor in a claim for 
redemption. 

The facts are as follows :— 

The respondent Daulat Singh and two 
others, Nakched Singh and Chauharja 
Bakhsh Singh, brought a suit for redemp¬ 
tion of a certain mortgage against one 
Hanoman. They obtained a preliminary 
decree in pursuance of R. 7 of O. 34 of 
the Code of Civil Procedure on the 4bh of 
September 1916. Under that decree the 
Court declared the amount due at the 
date of the decree to be Rs. 977 and direc¬ 
ted the plaintiffs to pay into Court the 
amount so duo and the costs of the 
defendant within six months from the date 
of the decree and further directed that if 
the plaintiffs failol to pay tho aforesaid 
amount they shall lose all right to 
redeem the property. The payment was 
nob made within the tims fixed by the 
decree. Two of the plaintiffs, that is, 
Nakched Singh and Chauhavja Bakhsh 
Singh, have since died and it is now 
agreed that the respondent Daulat Singh 
is their retpresentabivo-in-interest by 
right of survivorship. Hanoman has also 
since died and the appellant, Lakhpiti 
K'ier, is his representative in-interesb. 

On the 7oh of November 1925, and 
afterwards on the 4th January 1926, 
Daulat Singh made applications to the 
trial Court asking for the roliof of a final 
decree under R 8, sub-R. (1). of O 34 of 
the C ide of Civil Procedure. In these 
applications he stated the fact of the 
deaths of the other two plaintiffs and of 
his status as their legal representative. 
He further stated tho fact of the death 
of Hanoman and of Mt. Lakhpati Kuor’s 
succession to his estate. The objection 
taken by Mt. Lakhpati Kuer to these 
applications of Daulat Singh is that they 
a**e barred by time and this is the only 
matter with which wo are concerned in 
the present appeal. 
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The objection taken by the aDpellant 
is founded on the admitted fact that 
Hanoman, the defendant in the suit for 
redemption, had died more than three 
years previous to the applications of 
Daulat Singh. The line on which the 
argument lias proceeded before us is that 
inasmuch as tho suit for redemption must 
be deemed to have been pending at every 
moment of the time previous to tho 
making of the final decree it must abate 
in virtue of tho provision of sub-R. (3) of 
R. 4 of O. 22 of the Code of Civil Pro¬ 
cedure and consequently no final decree 
could be passed. 

Decisions of almost all the High 
Courts in India were cited in support of 
the view that proceedings after the pre¬ 
liminary decree and before the final 
decree are proceedings in the suit. Wo 
are of opinion that the precise question 
which arises for determination in tho 
present case is not answered on the view 
of tho rule of procedure taken in those 
decisions. The question which we have 
to decide is whether the provision of sub- 
R. (3) of R. 4 of O. 22 of the Code of 
Civil Procedure applies to a suit in which 
a decree of the Court preliminary in its 
legal characteristics has come into exis¬ 
tence and death occurs in the rank of the 
defendants subsequent to such a decree. 
According to our judgment tho said sub¬ 
rule has no application to such a case. 
The word “ suit ” in O. 22 must be given 
a restricted meaning. We think it 
means only such proceedings as are an* 
tecedent to the passing of a decree, pre¬ 
liminary or otherwise. This interpreta¬ 
tion is supported by the language and 
import of the several rules of the said 
order. The first rule is that the death 
of a plaintiff or a defendant shall not 
cause the suit to abate if the right to 
sue survives. Obviously no question of 

tho right to sue ” can subsist in a suit 
after a decree is delivered by the Court 
in that suit. As soon as tho Court pro¬ 
nounces judgment the plaintiff’s original 
right to sue disappears if he has failed 
and it merges in the decree if ho has 
won : transit in rein judicatam. It is on 
this foundation the effect of a decree 
that a second suit is barred. The same 
conclusion follows from the language of 
Rr. 2, 3 and 4 of O. 22 of the Code. 

It appears to us that the provision of 
R. 6 clearly support the interpretation 


which we have adopted in the foregoing 
paragraph of this judgment. It will bo 
noticed that in R. 6 the words used are 
the cause of action ” and not “ the 
right to sue.” From this we infer that 
the two expressions are intended to be 
synonymous. There can be no question 
of the surviving of a cause of action in a 
suit when a judgment has been pro¬ 
nounced in respect of that cause of ac¬ 
tion. By the effect of the judgment tho 
decree takes .the place of the cause of 
action either by affirming it or by re¬ 
jecting it and therefore according to R. (> 
no abatement takes place by reason of 
the death of either party between tho 
conclusion of the heaving and the pro¬ 
nouncing of the judgment. Indeed R. C 
for the purposes of O. 22 limits the 
meaning of tho word “ suit ” to “ the 
conclusion of the hearing,” of a suit. 

The acceptance of the argument in 
support of tho appeal for an order of 
abatement unquestionably involves tho 
dismissal of the suit by setting aside tho 
preliminary decree of the 4tli of Septem¬ 
ber 1916. It is clear to our mind that 
we cannot do so. We base this opinion 
on the principle of a recent judgment of 
their Lordships of the Judicial Committee 
in the case of Gachmi Narain Marwari v. 
Balmakitnd Marwari (l). In that case a 
preliminary decree by consent bad been 
passed by the High Court on appeal in a 
suit for partition. The suit was there¬ 
upon remitted to the Subordinate Jud^e 
in order that tho necessary steps for 
effecting tho partition might bo taken. 
Tho Suhordinato Judge fixed a day for 
hearing tho partios and gave them notice, 
but when tho day came neither tho 
plaintiff’ nor his pleader appeared. 
Eventually tho Subordinate Judge dis¬ 
missed tho suit for want of further pro¬ 
secution. The order of tho Subordinate 
Judgo was set a^ide by tho High Court 
on an application for revision and tho 
order of tho High Court was tho subject- 
matter of appeal beforo their Lordships 
of tho Judicial Committee. Their Lord- 
ships founded their judgment on tho 
following ob=orvation : 


•• v uaa ouuu ucuu inacio in suit 

tho 911 i t cannot bo.dismissed unless tho decree 
reversed on appeal Tho parties have on tin, 
° f th ®. d ®cree, acquired rights or incurred 
liabilities which are fixed, unless or until tbl 
decree is varied or set aside. After a decree any 


U) 


A. I. R. 1924 P. C. 198=51 I. A. 321. 



1927 


Bansidhar v. Mata Din 


158 Oudh 

party can (as already stated) apply to have it 
enforced. 

, In the present case the respondent 
tasks the Court to do no more and no 

i 

loss than to enforce the decree of the 
4th of September 1916 and it is not sug¬ 
gested that in the way of granting his 
prayer there is any obstacle other than 
the one which is being considered in this 
judgment. 

By accepting the argument we shall 
be putting the respondent, as remarked 
by their Lordships of the Judicial Com¬ 
mittee in the case just now quoted. 

Iuto an intolerable position, nob able to go 
on with hie suit, and yet not a position to 
bring a fresh suit. 

It may he observed that the conse¬ 
quences of a dismissal of a suit for 
default under O. 9. R. 8, are the same as 
of an order of abatement of a suit under 
sub-R. (3) of R. 4 of O. 22, that is to say, 
no fresh suit shall be brought on the 
same cause of action : see R. 9 of O. 9 
and R. 9 of O. 22 of the Code. 

It was argued on behalf of the plain¬ 
tiff-respondent that the proper rule 
applicable to the circumstances of this 
.case is R. 10 and not R. 4 of O. 22 of the 
Code of Civil Procedure and the right to 
apply for substitution of the respresenta- 
fcivos of a deceased party on the record 
of the case accrues from day to day and 
is consequently not barred by any pre- 
j scribed period of limitation. The argu- 
,ment finds support from certain deci¬ 
sions of the Calcutta High Court : Ke- 
darnath Dutt v. Savva, Chand Dutt (2) ; 
Ram Nath Bhattachavjec v. Uma Chavan 
Civcav (3) ; and Suvendva Keshub Roy v. 
Khettav Iivishto Mittcv (4). 

"We, therefore, dismiss this appeal 
with costs. 

j.v. Appeal dismissed . 


(2) (1881] 8 Cal. 420. 

(3) [16983 3 C. W. N. 756. 

(4) [1903] 30 Cal. GC9=7 C.W.N. 517 (F. B.), 
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Wazir Hasan and King, JJ. 

Bansidha) —Defendant—Appellant. 

v. 

Mata Din —Plaintiff—Respondent. 

Rent Appeal No. 20 of 1926, Decided 
on 146h February 1927, from the decree 
of the Addl. Disfc. J., Sibapur, D/- 16bh 
February 1926. 

(а) Oudh Bent Act (22 of 1386), S. 108, Cl. 
(15)— Suit by a lambardar, as a sharer , is main¬ 
tainable against his co-sharers. 

Suit under S. 108 (15) includes a suit by a 
lambardar for profits as a sharer against his co¬ 
sharers. [P 159 G 13 

(б) Contract Act, S. 73— . Defendant wrongfully 
receiving profits of plainti ff is liable for in¬ 
terest as damages . 

Where a man is made liable in equity on the 
ground that he has received benefit from a 
wrong committed by him, interest should be al¬ 
lowed on the amount for which he has been 
found liable. 

Where a cosharer, in defiance of a lambardar's 
title to make collections, wrongfully makes the 
collections, interest on his share of profits 
should b3 allowed to the lambardar : G O. C. 89, 
Disl. [P 159 0 2] 

K. P. Misra —for Appellant. 

Ali Zaheev —for Respondent. 

Judgment. — This second appeal 
arises out of a suit under S. 108, Cl. (15) 
of-the Oudh Rent Act, 1886, by a lambar¬ 
dar against his co-sharers for his share 
of profits. 

The suit has been decreed by the 
Courts below, and the defendants appeal 
on three grounds. 

The first contention is that the suit 
was not maintainable under S. 108, Cl. 
(15) of the Oudh Rent Act, 1886. The 
parties are recorded co-sharers, the ex¬ 
tent of each person’s share being specified 
in the khowat. S. 108, Cl. (15) provides 
for a suit 

by a sharer against a lambardar or co-sharer 
for a share of the profits of an estate or any part 
thereof, or for the rendering and settlement of 
accounts in respact of those profits. 

The appellant’s contention is that as 
the plaintiff is a lambardar, his 3uit is 
not maintainable under this clause, 
which does not expressly provide for a 
suit by a lambardar, although it does ex¬ 
pressly provide for a suit against a 
lambardar. 

We think there is no force in this con¬ 
tention. The plaintiff is no doubt a 
lambardar, but he is certainly a “sharer 
also. The suit is brought by the plain¬ 
tiff in his capacity as a sharer against 
his co-sharers. The mere fact that the 
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plaintiff is a lambardar cannot disentitle 
bim from instituting a suit for profits as 
a sharer against his co-sharers. The suit, 
therefore, has rightly been brought by 
the plaintiff under S. 108, Cl. (15). 

The second point argued for the ap¬ 
pellants is that the parties are members 
of a joint Hindu family, and no member 
of such a family can sue the other 
members for a share of the profits real¬ 
ized by the other members on behalf of 
the joint family. 

It is true that the Courts below found 
on the strength of a decree dated the 
13th of November 1924, passed by the 
Additional Subordinate Judge of Sitapur 
in a suit between the same parties, that 
they were members of a joint Hindu 
family. This finding has, however, been 
reversed in appeal by a Bench of this 
Court, whose judgment is reported in 
Bansidhar v. Mata Din (1). As the ap¬ 
pellate Court has found that there was 
a partition between the members of this 
family so far back as 1903, it is unneces¬ 
sary for us to consider whether the 
plaintiff would have been entitled to 
bring the suit if the parties had remained 
members of a joint Hindu family. 

The third point is that the Courts 
below were wrong in allowing interest 
on profits decreed in the plaintiff’s fa¬ 
vour. It is argued for the appellant that 
in suits for profits no interest can be al¬ 
lowed on the amount of profits found 
due to the plaintiff. 

Reliance has been placed on the ruling 
of Mr. Spankie in the case of Mirza 
Sadik Husain Khan v. Hafiz-ul-Rahman 
(2). That was a suit under S. 108, Cl. (15) 
of the Oudh Rent Act by a sharer against 
a lambardar for his share of profits, and 
it was held that the defendant was not 
liable to pay interest on the sums found 
to be due to the plaintiff at the end of 
each of the years for which profits were 
claimed, and that S. 73, Indian Contract 
Act was not applicable to the case. The 
present caso can, however, be distinguish¬ 
ed from the case on which that ruling is 
based. In that casd there was no°al- 
legation that the defendant had wrong¬ 
fully received the plaintiff’s proBts. It 
was merely a caso of wrongful detention 
of an ordinary debt. The facts of the 
present case are different. The Court 
below^has found that the plaintiff, as 

U) [1926] 3 O. W. NV 819. 

(2) [1903] 6 O. C. 89. 


lambardar of the village, was entitled 
to make collections. The defendants^ 
defied him and usurped his rights. They 
have »made collections without his con¬ 
sent. It appears, therefore, that the de¬ 
fendants in the present case have wrong¬ 
fully made collections, and, for that rea¬ 
son -we think they are liable to pay in-j 
terest by way of damages. In the very* 
ruling relied upon by the appellant, 
Mr. Spankie observed at page 91 : 

If the defendant wrongfully received the pro¬ 
fits of the plaintiffs he was liable to pay interest 
by way of damages. 

That ruling, therefore, so far from be¬ 
ing in the appellants’ favour, is really 
against them. 

On the finding of the lower appellate 
Court that the defendants were wrong¬ 
fully making collections in defiance of 
the plaintiff, who is lambardar and enti¬ 
tled to make the collections, we think 
that the plaintiff is clearly entitled to 
interest by way of damages on equitable 
grounds. It is not a case of the mere 
wrongful detention of an ordinary debt. 
It is a case where the defendants have 
received benefit from wrong committed 
by them, since they wrongfully made the 
collections. In cases of this sort Courts 
of equity would grant interest by way of 
damages. In Upton’s “Principles of the 
Law of Interest in British India,” page 99 
he states : 

Where a man is made liable iu equity ou the 
ground that he has received benefit from a wrong 
committed by him, interest has alway been al¬ 
lowed on the amount for which ho has been 
found liable. 

In the circumstances of this case, we 
think the Court below was justified on 
equitable grounds in allowing interest on 
the sums found due from the defendants 
to the plaintiff. 

The appeal fails and is dismissed with 
costs. 

J.v. Appeal dismissed. 
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Satort, C. J., and Waziii Hasan, J. 

Mohammad Yawar Ilusain —Plaintiff 
—Appellant. 

v. 

Ilakim Wazir Hasan —Defendant— 
Respondent. 

Second Appeal No. 110 of 1926, Deci¬ 
ded on 5th January 1927. 

Transfer of Property Act, S. 83 — Payment 
into Court is a valid payment. 

Whero property is sold with a condition that 
it should be reconveyed on the sale-consideration 



160 Oudh Md.« Yaw ah Husain v. 

being repaid, payment into Court of any money 
is as valid as payment or tender to tlis person 
entitled to receive ii or to liis account in a Bank : 
A.I.R. 1925 Oudh 533, Foil. CP. ICO, C.2] 

Ghulam Hasan —for Appellant. 

Zahur Ahmed —for Respondent. 

Judgment. —The circumstances of 
the suit out of which this second appeal 
arises are as follows : Mohammad Yawar 
Husain transferred by sale to Hakim 
Wazir Hasan on the 16th February 
1923, a certain house in Liucknow city 
for Rs. 700. One of the conditions of 
the sale deed was that if Mohammad 
Yawar Husain paid to Hakim Wazir 
Hasan Rs. 700 on or before the 31st of 
March 1925, Hakim Wazir Hasan should 
reconvey the house to him free of encum¬ 
brance. Mohammad Yawar Husain 
asserted that on more than one occasion 
he tendered the money to Hakim Wazir 
Hasan. The lower appellate Court having, 
however, found on the facts against these 
tenders, we are not in a position to find 
in Mohammad Yawar Husain’s favour 
upon these alleged preliminary offers, but 
this much is certain. On the 13th Feb¬ 
ruary 1925, Mohammad Yawar Husain 
issued a registered notice to Hakim*Wazir 
Hasan requesting him to be ready to exe¬ 
cute a registered sale deed of the house 
in question upon receipt of Rs. 700 and 
stating that if he did not comply within 
four days a suit would be filed against 
him. Hakim Wazir Hasan admittedly 
received this notice and did not reply to 
it or comply with the request. On the 
24th February 1925, Mohammad Yawar 
Hu sain filed a suit against Hakim Wazir 
Hasan asking that upon payment of 
Rs. 700 Ilakim Wazir Hasan should be 
obliged to execute a registered sale deed 
of tho house in question and reconvey 
the house to him. We further have it 
that on tho 30th March 1925, Moham¬ 
mad Yawar Husain tendered in tho Court 
of the Munsif in which tho suit had 
been filed tho sum of Rs. 700. 

The tender stated that tho money was 
being deposited in accordance with tho 
condition of the agreement to reconvey. 
An order was passed • pon this tender 
that it should !« examined and the ap¬ 
plication decided upon the 30th of 
March. It was found to he in good order 
on tho 30th of March but for an unex¬ 
plained reason no orders were passed on it 
till tho 31st of March when the Munsif 
directed that it should be accepted and 


Hakim Wazir Hasan 1927 

the money received. The money had to 
be paid into the Imperial Bank and it 
was not actually received by the Im* 
perial Bank until the 1st of April 1925. 
The Munsif in his order of tho 31st 
March had noted that the time was 
pressing and that the money had to be 
paid in at once. 

The learned Munsif who tried the 
suit; found in favour of the plaintiff. The 
learned Subordinate Judge, who heard the 
appeal, dismissed the suit on a finding of 
fact with which we are not concerned 
that no previous tenders had been made 
and upon a finding with which we are 
concerned that the tender of the 30bh of 
of March 1925 could not be considered 
as a compliance with the terms of the 
deed. It is agsinsb the decision upon 
the latter point that this second appeal 
is filed. 

Somewhat similar circumstances arose 
in an appeal which was decided by a 
Bench of the Judicial Commissioner’s 
Court on the 30bh March 1925. The 
report will be found in Shumeshar Dat 
Singh v. Kamta Singh (1). One of us 
was a party to that decision. We follow 
that decision and accept the law as laid 
down in it. Tho views which we 
take of the facts are these. It was 
open to the plaintiff-appellant to pay 
the Rs. 700 to tho defendant or into 
what would bo considered his account, 
at any time up to and including tho 31sb 
of March, 1925. Wo find upon the facts 
that he actually tendered tho money od 
tho 30th of March 1925 and paid it 
into the Court in which ho was suing for 
the relief to the defendant's account. We 
look upon such a payment as having the 
same legal effect as a payment made into! 
a Bank in which the person entitled to, 
receive tho money had an account to thej 
account of such peason, as tho defendant! 
was actually represented in Court at the 
time. Wo therefore find that the learn¬ 
ed Munsif rightly decreed the suit and 
wo restore the decree of the. learned 
Munsif sotting asido the decree of the 
learned Subordinato'Judge. Tbo defen- 
dant-rospondent will pay his own costs 
and those of tho plaintiff-appellant in all 
Courts. 

J.v. Decree set aside. 


(1) A. I. R. 1925 Oudh 533. 
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Stuart, G. J., and Wazir Hasan, J. 

Oudh Bihari —Defendant—Appellant. 

v. 

Rameshwar Singh and another -Plain¬ 

tiff and Defendant—Respondents. 

Second Appeal No. 41 of 1926, Decided 
on 10th January 1927, from the decree 
of the Addl. Sub-J., Partabgarh , D/- 21st 
October 1925. 

(a) Oudh Laws Act; (19 of 187G)— Pre-emp¬ 
tion—Right arises only in cases of sale or fore¬ 
closure of a mortgage. 

Under the Oudh Laws Act, a right of pre¬ 
emption arises only when a person proposes to 
sell any property or when he forcloses a mort¬ 
gage upon any property and in order to as¬ 
certain in any particular case whether a right of 
pre-emption existed, it is necessary first to see 
whether there had been a sale or the foreclosure 
of a mortgage. [P 1G1 G 2] 

( b) Oudh Laws Act, S. 7 (6)—“ Transferable 
rights ” only refer to subject-matter of a transfer 
and not to its mode. 

The words “ transferable rights ” iu S. 7 (b) of 
Act 18 of 187G, only refer to the subject-matter 
of a transfer and not to the mode or manner of 
the transfer. [P 162 Cl] 

(c) Pre-emption—No right exists in respect 
of transfers which are not out and out sales, 
although productive of the same results as a 
sale. 

Hasan . J .—The law does not say that a right 
of preemption arises when a person transfers pro¬ 
perty after a manner which produces the same 
results as a sale without being a sale. [P 1G1 C 2] 

Radha Krishna —for Appellant. 

S. N. Roy —for Respondents. 

Stuart, C. J.— The decision of thua 
second appeal has been referred to a Bench 
as the point raised therein was a point 
upon which there was considerable dif¬ 
ference of opinion in the late Court of 
the Judicial Commissioner, but after the 
reference to the Bench was made and 
before tbis appeal was called on for hear¬ 
ing the principle governing cases of this 
nature was laid down in Ajudliiya v. 
Sheo Shankar (1), decided by a Bench on 
the 22nd December 1926. The facts 
here are these. Chandika Singh trans¬ 
ferred certain full proprietary rights to 
Oudh Behari for Rs. 150. The rights in 
question wero of very little value and 
the revenue upon the land to which they 
pertained was only Rs. 4-9-9. The trans¬ 
fer was called a perpetual lease and it 
was a perpetual lease on my construction 

(1) 8econd Appeal No. 203 of 192G, Decided 
ou 22nd December 1926. 
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for a premium of Rs. 150. The land was 
transferred in perpetuity to Oudh Behari 
on a condition that he paid the land 
revenue Rs. 4-9-9 and annas 8 malikana 
annually to Chandika Singh the lessor. 
Rameshwar Singh, who is a person entit¬ 
led to exercise the right of pre-emption 
when a right of pre-emption arises, insti¬ 
tuted a suit to obtain the property in 
question in exercise of his right of pre¬ 
emption and the Courts below, holding 
that the transaction in question was 
actually a sale,, have granted him the 
decree. Oudh Behari appeals. I was a 
party to the decision in Ajudhia v. Sheo 
Shankar (1). It was there decided that 
a right of pre-emption arose under Act 
18 of 1876 only when a person proposed 
to sell any property or when he fore¬ 
closed a mortgage upon any property and 
that in order to ascertain in any parti¬ 
cular case whether a right of pre-emption 
existed it was necessary first to see whe¬ 
ther there had been a sale or the fore¬ 
closure of a mortgage and unless it was 
established that there has been a sale or 
the foreclosure of mortgage no right of 
pre-emption arises under S. 10 of Act 18 
of 1876. It was further laid down that in 
each case it was necessary to construe 
the deed (if the allegation was that it 
was a deed of sale) to ascertain whether 
it actually was a deed of sale. Here 
there can be no doubt as to the fact that 
the deed is a deed of perpetual lease. 
The argument is only that the annual 
payment of rent is so small that it 
should be inferred that the object of the 
transferror was to effect a transfer in 
such a manner that he would obtain the 
same results as would be obtained by the 
execution of a deed of sale. As the 
Bench decided in the previous case I do 
not consider that this circumstance 
affects the question. The law does not. 
say that a right of pre emption arises 
when a person transfers the property 
after a manner which produces the same 
result as a sale without being a sale. It 
says that the property must bo transfer¬ 
red by sale. Taking the same view of 
the law that the Bench took in that ap¬ 
peal I would allow tbis appeal and 
direct that the plaintiff’s suit stand dis¬ 
missed with costs in all three Courts. 

Wazir Hasan, J.—I have very little 
to add. The deed of the 9th September 
1921, with respect to which the claim for 
pre-emption has been laid is christened 
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as a deed of perpetual lease and ife is so 
described in para. 3 of the plaint of the 
suit out of which this appeal arises. 
Prima facie, therefore, and for the rea¬ 
sons stated in the judgment of the 
Hon’ble the Chief Judge, the transaction 
evidenced by the deed of the 9th Septem¬ 
ber 1921, is not liable to a claim of pre¬ 
emption ; but the plaintiffs case, as 
stated in para. 3 of the plaint, is that 
this description of the deed was made 
with the object of defeating the right of 
pre-emption and that as a matter of fact 
it was a deed of sale. There is no evi¬ 
dence in support of this case beyond the 
terms of the deed itself. The question 
therefore resolves itself into one of cons¬ 
truction pure and simple. To begin 
with the first condition of the deed in 
question, we find that there is no price 
fixed for the property which is the sub¬ 
ject-matter of the transfer. Instead of 
‘ price ’ there is ‘ premium.’ Now the 
price is an essential element of sale as 
commonly understood and as defined in 
the Transfer of Property Act, 1882, and 
equally commonly known is the word 
‘premium’ or nazarana when the transac¬ 
tion is one of a lease, as consideration 
for the transfer. The definition of the 
lease given in the Transfer of Property 
Act also refers to premium. Further in 
a, sale transaction there is no recurring 
liability of payment of any rent by the 
lessee to the lessor. In the transaction 
under consideration there is such a lia¬ 
bility. This is in accordance with the 
definition of a lease as given in the 
Transfer of Property Act. The Court 
cannot ignore the distinction that law 
makes between a transaction of a sale 
and a transaction of a lease. As on the 
grounds stated above the transaction 
with which we are now concerned is not 
a transaction of sale the suit for pre¬ 
emption must fail. 

In the course of the arguments on be¬ 
half of the respondent the learnel plead¬ 
er Mr. Surondra Nath Roy laid stress on 
the; words “ transferahlo rights ” in Cl. 
(b) of S. 7 of Act 18 of 1876. I do not 
think that these words in the lease sup¬ 
port the argument on which the learned 
pleader asks for our decision in favour 
of his client. Those words only refer to 
jthe subject-matter of the transfer and 
Jnob to the mode or manner of the trans¬ 
fer. Only such transfers are subject to 
the right of pre emption as are described 


in S. 9 and the sections following it in 
the Act of 1876. Such transfers are 
mereLy transactions of sale or foreclosure 
and the present case being neither of sale 
nor of foreclosure the right of pre-emp¬ 
tion is not exercisable in respect of it, 
I, therefore, agree that the appeal should 
be allowed, the decrees of the Courts 
below should be reversed and the plain¬ 
tiff’s suit dismissed with costs all along. 

J.V. Appeal allowed . 
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Stuart, C. J., and Raza, J. 


Ml. Bismilla Begam —Plaintiff—Ap 
pellant. 



Mohammad All Mohammad Khan and 
another —Defendants—Respondents. 

First Appeal No. 90 of 1926, Decided 
on lLth February 1927, from the decree 
©f the Sub-J., Mohanlalganj, Lucknow, 
D/- 31st May 1926. 

(a) Muhammadan Law—Ilanaji Law — 
Walcf—Wakif must be in lawful possession of 
properly at the time of dedication-—Entire pro¬ 
perty need not be in his possession—Wakf canbe 
created in respect of property to be acquired — 
Property acquired under a valid contract of sale 
can be dedicated before actual sale. 


Under the Hanafi law the subject-matter 
the dedication must be the lawful property o* 
the wakif at the time that the wakf is made- 
But the words “ lawful property ” mean “ pro¬ 
perty of which the person purporting to dodioate 
it is in lawful possession,” and possession under 
a valid contract of sale is sufficient although 
actual salo has not been effected. [P LOG O 2] 


Furthor, it is not necessary that the outire 
subject-matter of the wakf should bo actually in 
the possessiou of the wakif at the time of the 
wakf, for the consecrator may validly include in 
the wakf any property which he may subse¬ 
quently acquire. [P 1GS O 1] 

Thero is a provision of the Muhammadan law to 
the elfoct that when a man has made a contract 
for salo the matter remains in suspense until the 
salo is effected and if the sale is subsequently 
effected the wakf is lawful, even though it is 
made after a contract of salo, and before the sale 
has been effected. *' A valid sale” mile before 
taking possession aud paying the price is clearly 
nothing more than a contract of salo. 

[P 168 0 1] 

(6) Mussalman. Wakf Validating Act—Hanafi 
Mussalman can create a wakf for hts own main¬ 
tenance during his life provided ultimate benefit 
is reserved for charitable purpose. 

It is lawful for a Hanafi Mussalman to create 
a wakf for his own maintenance and support 
during his lifetime provided that the ultimate 
benefit is oxpresBly or impliedly reserved lor the 
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poor or for any other purpose recognised by the 
Mussalman law as a religious, pious or charit¬ 
able purpose of a permanent character. 

[P. 169, C. t] 

At the time of makiug the wakf the wakif had 
taken upon himself the responsibility of con¬ 
structing a mosque of some value, of equipping 
that mosque in a suitable manner, and of pro¬ 
viding for the needs of the worshippers in the 
mosque, and retained the income of the property 
for himself for life. Further, he proposed to 
retain the dedicated property in his own manage¬ 
ment and to spend the income for the mainten¬ 
ance of himself, his wife and children and on 
religious and charitable purposes. He was him¬ 
self to remain its mutwalli. mutasarrif and 
administrator. The income was to remain in 
his sole charge for these purposes during his 
lifetime. After his death, his wife and her son 
were to obtain benefit from the income of the 
property if they survived him, the benefits in 
the case of the lady being taken by her partly ixi 
satisfaction of the amount due to her for dower. 
Ho further laid dowu directions as to who should 
bo mutwalli after his death- Certain payments 
were to be made for specified religious purposes. 

Held : that the ultimate benefit of this wakf 
was clearly reserved for the poor and for religious 
and charitable purposes recognized by the Hanafi 
law and the wakf was valid. 

[P. 163, C. 2 ; P. 169, C. 1] 

(c) Transfer of Property Act, S. 53— Agent 
receiving advances for purchases on behalf of 
principal—Balance of advances with agent, if 
any, are not debt due to 2» f net pal from agent for 
purposes of determining whether an endowment 
of his property is to defraud his creditors — 
Principal and Agent. 

When a person, whose duty it is to purchase 
supplies as an agent on behalf of a principal 
and who is remunerated by a commission upon 
the price of the supplies, is giveu advances from 
which to purchase the supplies and pay cash for 
them, any balance of the advance in the bauds 
of the agent cannot be considered as a debt due 
to the principal in such a matter as to convert 
the agent into a debtor and the principal into a 
creditor when the point for decision is whether 
tho agent, when he has made an endowment of 
his own property, has made such an endowment 
with the intention of defrauding his creditor. 

[P. 169, C. 2] 

\d) Muhammad an Laic — Wakf—Property set 
aside for religious purposes and its income spent 
for those purposes—Wakif spending as a fact 
for those purposes— Presumption is that income 
from such properties was expended. 

Where a man has set aside property with the 
directions that his expenditure upon religious 
aud charitable objects shall be made from a 
portion of the income of that property and 
where it is admitted that he has expended 
suras upon religious and charitable objects, the 
only possible conclusion would be that ho 
utilized a portion of the income at any rate for 
such objects. [P. 169. C. 2 ; P. 170. C. 1 ] 

(e) Part performance—Indian Courts must 
give effect to the doctrine—Where a parol con¬ 
tract is acted upon Courts must consider equities 
arising from it though formalities of registration , 
etc., provided by statute are not observed . 

Indian Ccurts must give tffett to the equit¬ 


able doctrine which is generally known as the 
doctrine of part performance. Put generally 
and broadly, despite the provisions of the Statute 
of Frauds or any other statute, which requires 
the execution of a written document or convey¬ 
ance to support title, the Courts are permitted 
to consider the equitable consequences of a part 
performance of a parol contract concerning land. 

[P. 167, C. 1] 

In a suit founded on such part performances, 
the defendant is ‘‘really charged” upon the 
equities resulting from the acts done in execu¬ 
tion of the contract, and not upon the contract 
itself. [P. 167, C. 1] 

Obiter : There is no authority in support of an 
argument that, when a third party endeavours 
to attach aud bring to sale certain property 
which has passed by a valid conveyance to a 
judgment-debtor, a peiscn who has obtiiued 
title to that property as a transferee cf the 
judgment-debtor before he obtained the neces¬ 
sary conveyance cau support that title on a 
plea that the judgment-debtor's title had become 
good as against the original trausferrer through 
part performance. It would appear anomalous 
that, where the original trausferrer is not per¬ 
mitted to assert a title against the judgment- 
debtor based upon an omission to execute the 
necessary conveyance, a third party should be 
permitted to do so. But the principles are 
•principles largely of estoppel, and principles 
that the Court may proceed upon ‘ equities ’ 
resulting from the acts done in execution of a 
contract and not upon the contract itself. 

CP. 167. C. 2] 

Niama lull ah, Hyder Husein, J agmohan 
Nath Chak and Mohammad Husain —for 
Appellant. 

Bisheshar Nath , Ali Muhammad and 
Radlia Krishna —for Respondent No. 1. 

Judgment. —This is a plaintiff's appeal 
against the dismissal of her suit for a 
declaration that a deed dated the 19th 
November 1916, and a deed dated the 
30fch June 1917, are valid, and that 
certain properties including certain shops 
aro not liable to attachment and sale. 
The plaintiff is a Sunni lady governed 
by the Hanafi Law. She is tho wife of 
tho second defendant Haji Siddique 
Hasan, who is also a Sunni governed by 
the Hanafi law. The first defendant Sir 
Mohammad Ali Mohammad Khan, Khan 
Bahadur, K. C. S. I., K. C. I. E., Maha¬ 
raja of Mahmudabad, instituted a Suit 
No. 3 of 1921 on tho 4—1—1921, 
against Haji Siddique Hasan for the 
recovery of money, partly as damages for 
breach of contract, and partly by way of 
recovery of advances made to Haji 
Siddique Hasan for purchase of goods as 
a commission agent. Tho earliest cause 
of action in the suit in question arose in 
1920. That suit was decreed for a sum 
of something over Rs. 24,000 by tho 4th 
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Additional District Judge of Lucknow on 
Uie 25th February 1924. First Appeal 
No. 38 of 1924 was filed by defendant 
Haji Siddique Hasan in the late Court of 
the Judicial Commissioner against that 
decree. This was decided on the 26th 
July 1926, by a Bench of the Chief Court. 
The result of the appeal was somewhat 
to reduce the amount due to the plaintiff 
which, however, remained at above 
Rs. 20,000. Before this appeal was 
decided, Maharaja of Mahmudabad as 
decree holder attached certain property 
in execution of his decree, alleging that 
it was the property of Haji Siddique 
Hasan. The present plaintiff Bismillah 
Begam objected that the property in 
question was not liable to attachment, as 
a portion of it was wakf property, and as 
a portion had been transferred to her, 
the wakf and the transfer being prior to 
the date of the Maharaja’s decree. Her 
objection was dismissed under the provi¬ 
sions of O. 21, R. 61 of the Code of Civil 
Procedure on the 26th January 1925.^ 
The suit, out of which this appeal arises, 
was then instituted on the 12th February 

1925. It was dismissed on the 3lst May 

1926. The present appeal is preferred. 

We are concerned in this appeal with 

the question of title to three properties, 
and we shall consider the question of 
title separately in respect of each. The 
three properties (with another property, 
which is not in suit) form portion of a 
block of buildings in Lucknow city. 
They stand in a street known as the 
Ganga Prasad Vorma Road which is 
part of the Upper Sanitary Road : 

(1) A large house; 

(2) Two smaller houses ; 

(3) Three shops in the same building as 
a mosque and the mosque. The mosque 
is not in suit. 

(l) This property consists of a house, 
known as the MahbubManzil constructed 
on a joortion of Plot No. 45 and Plot 
No. 46. Tho Municipal Board of Lucknow 
under the authority of the Local Govern¬ 
ment in pursuance of a scheme for 
improvement of Lucknow city, which 
took the form of a trust known as tho 
“ Lucknow Improvement Trust, put up 
for sale by auction certain building sites, 
on the condition that the purchasers were 
to construct thereon buildings of a pattern 
to be approved by the Municipality. 
The sites, after payment of the purchase 
money and construction of the approved 
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buildings, became the property of the 
purchasers. The transfer required the 
consent of the Local Government through 
the Commissioner. The learned counsel 
for the plaintiff-appellant and for the 
Maharaja of Mahmudabad agreed that 
these were the conditions. It is estab¬ 
lished by Ex. A-l that on the 2nd March 
1913, Plots Nos. 45 and 46 were sold for 
Rs. 275 and Rs. 460 respectively at ap 
auction sale held on behalf of the Munici¬ 
pality to a certain Ashraf Ali. On the 
7th March 1913, Ashraf Ali sent a letter 
(Ex 1) enclosing a cheque for Rs. 200 in 
part payment of the purchase money to 
the Secretary, Municipal Board, and 
stated therein that the purchase had not 
been made on his own behalf but on 
behalf of Haji Siddique Hasan Defendant 
No. 2 described as Tahsildar of the 
Mahmudabad estate who was the pur¬ 
chaser. On the 18th March 1913, the 
Improvement Trust Committee of the 
Municipal Board, Lucknow, passed a 
resolution (Ex. 2) acceding to Ashraf Ali s 
application and transferring sites Nos. 45 
and 46 to Haji Siddique Hasan. 

In April 1913 Haji Siddique Hasan 
paid R 3 . 335 as further part payment for 
the sites in question to the Municipal 
Board, and obtained a receipt dated 16th 
April 1913 (Ex. 3) from the Municipal 
Board. There is no evidence as to when 
the balance of Rs. 200 was paid, but it is 
admitted by the learned counsel for the 
Maharaja of Mahmudabad, that the 
balance was paid by Haji Siddique Hasan 
to the Municipal Board before the con¬ 
struction of buildings. On the 23rdJanu- 
ary 1914, Haji Siddique Hasan applied 
to the Municipal Board for permission to 
build upon the plots in question accord¬ 
ing to specifications contained in a map. 
The application is Ex. A-4. The map is 
Ex. A-5. On the 10th February 1914, 
the Improvement Trust Committee in 
Ex. A-6 recommended to the Building 
Sub-Committee of the Municipal Board 
that the application should be granted. 
On the 3rd March 1914, the Building 
Sub-Committee allowed ‘the application 
in Ex. A-7. On 18th April 1914, Haji 
Siddique Hasan sent a letter to the 
Municipal Board stating that in accor¬ 
dance with the permission granted hina 
by the Municipal Board he had started 
construction. This is Ex. A-8. On the 12th 
August 1915, Haji Siddique Hasan wrote 
to the Municipal Board a letter (Ex. A-9) 
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stating that he had transferred Plots 
Nos. 45 and 46 to his wife Bismillah 
Begam. On the 2nd October 1914 the 
Town Improvement Committee of the 
Municipality in Ex. A-10 sanctioned the 
transfer for those sites to Bismillah 
Begam. Before November 1916 the 
house with which we are concerned had 
been constructed on these sites. 

On the 19th November 1916, Haji 
Siddique Hasan executed Ex. 10. This 
is the document with which we are pri¬ 
marily concerned. It3 terms will be 
considered later. This is what the plain¬ 
tiff puts forward as the document creat¬ 
ing a wakf. It is sufficient to say hero 
that this document covers the building 
in question. Before the transfer of 
these sites could be effected it was neces¬ 
sary to obtain the sanction of the local 
Government through the Commissioner. 
The Chairman of the Municipal Board 
addressed the Commissioner in Ex. A-ll 
dated the 19th December 1916 request¬ 
ing sanction to certain transfers. 
Amongst the transfers to which sanction 
was desired was the transfer of Plots 
Nos. 45 and 46 to Bismillah Begam. 
This is shown by Ex. A-ll/1. The sanc¬ 
tion required was given by the Deputy 
Commissioner ( apparently on behalf of 
the Local Government ) on the 24th 
March 1917, in Ex. A-12. It will be 
seen that owing to the procedure laid 
down for the transfer of sites and con¬ 
struction of buildings in pursuance of 
the objects of the Lucknow Improve¬ 
ment Trust the execution of a sale deed 
was necessarily postponed until many 
conditions had been fulfilled. In 
the first place it was necessary for the 
transferee to pay for the site. Then he 
had to obtain sanction for the construc¬ 
tion on the site of buildings of a charac¬ 
ter approved by the Municipality of 
Lucknow. He had then to construct 
the buildings according to specifications. 
After he had done so, it then became 
necessary to obtain the sanction of the 
Crown to the transfer of the site, and 
it was only after all these preliminaries 
that a deed of sale could be executed 
In the present circumstances it was nob 
possible to execute a deed of sale until 
the sanction of Government has been 
obtained on the 21th March 1917, four 
years after the site had been acquired. 

On the 20th April 1920, the plain¬ 
tiff appellant Bismillah Begam applied 
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to the Municipal Board, Lucknow, in 
Ex. A-13 for the execution of a sale deed 
over Plots Nos. 45 and 46 but she reques¬ 
ted that the sale deed should be exe¬ 
cuted not in her name bub in the name 
of her husband Defendant No. 2, Haji 
Siddique Hasan. The Public Works 
Committee of the Municipal Board on 
the 21st April 1921, agreed to recognize 
Haji Siddique Hasan as the owner of the 
plots in place of Bismillah Begam by a 
resolution Ex. A-14 and on the 14th 
May 1921, a registered deed, which is 
called a sanad for the sale of the land 
was executed by the Municipal Board 
in favour of Haji Siddique Hasan. This 
is Ex. A-15. On the 28th February 1924 
Haji Siddique Hasan executed Ex. 17 
under which he transferred the office of 
Mutawalli in respect of the alleged wakf 
contained in Ex. 10 to his wife Bismillah 
Begam the plaintiff-appellant. Her 
position in respect to this property is 
that she is now the Mutawali of the wakf 
in which the property is vested, and that 
she is further a beneficiary under the 
wakf, and it is on this title that she 
seeks to have it established that the pro¬ 
perty in question is not liable to attach¬ 
ment and sale in execution of a decree 
passed against Haji Siddique Hasan 
Defendant No. 2 in his personal capacity. 

Before we consider the validity of 
the wakf it is necessary to state some 
facts in respect to the mosque 
which, as has already been noted, is situ¬ 
ated in the same block of buildings. 
Abrar Husain P. W. 35 has deposed that 
to his knowledge there was standing 
about 1913 upon the same site as the 
present mosque an old dilapidated mos¬ 
que consisting of a shed. Haji Siddique 
Hasan Defendant No. 2 pulled down this 
dilapidated structure, and constructed in 
its place a completely new structure of 
two storeys. The lower storoy consists of 
three shops and other apartments and a 
stair-case having access to a completely 
new mosque constructed on the upper 
storey. The new mosque was equipped 
with carpets and other requisites. The 
evidence of this witness on those points 
is accepted by the learned counsel for 
the Maharaja of Mahmudabad as true, 
and it is admitted on behalf of the 
Maharaja of Mahmudabad that this new 
building was constructed and that the 
mosque was fully equipped at the cost of 
Haji Siddique Hasan. The site was 
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given by the Municipality on the 5th 
August 1915 (Ex. A-22) to “ the owners of 
the mosque ” free of charge and the 
buildings were apparently constructed 
wholly or in part between the 5th 
August 1915 and 19th November 1916. 
It is not certain that they were com¬ 
pleted by the 19th November 1916. But 
it is admitted that Haji Siddique Hasan 
constructed and equipped a new mosque 
at considerable expense to himself and 
made himself responsible for its upkeep. 
In these circumstances the execution of 
a deed of wakf by Haji Siddique Hasan, 
under the conditions of which certain 
property would be set aside, and a por¬ 
tion of the income of which was to be 
devoted to religious and charitable pur¬ 
poses would not be unnatural. 

The actual execution of the deed Ex. 
10 is nob denied hy the learned counsel 
for the Maharaja of Mahmudabad, bub 
the validity of the bequest is contested 
on the grounds : (1) That under the 

Hanafi Law, which governed Haji Sid¬ 
dique Hasan and Bismillah Begam, the 
subject-matter of dedication was not the 
lawful property of the wakif Haji Siddi- 
quo Ilasan at the time that the wakf 
was made in the sense that he was nob 
in a position to exercise dominion over 
it that further that the objects of the 
wakf were not lawful : (2) that the 

bequest was not a real bequest ; that it 
was merely a fictitious transfer which 
was nob intended to operate; that it was 
intended to deceive the world ; and that 
it was further intended to give Haji Siddi¬ 
que Hasan a protection against his credi¬ 
tors in existence or his creditors in future. 
<3) That on the facts the transaction 
was not given otl’ect to and that the 
property, the subject of the wakf. re¬ 
mained in the individual ownership and 
enjoyment of Haji Siddique Hasan. 

We shall consider these pleas sepa¬ 
rately. 

(1) The learned trial Judge (in Our 
opinion) decided this plea in favour of 
the plaintitT-appollant and against the 
defendant the llaja of Mahmudabad. As 
a result its decision has had to be based 
upon the arguments of the learned coun¬ 
sel for the Maharaja supporting the ^dec¬ 
ree upon this ground decided against 
him in the Court below, and this Court 
baa been obliged to enter -into certain 
points, which apparently were neither 
put forward substantively nor argued 
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before the trial Judge. This rendered 
decision less easy. The learned counsel 
on both sides have however assisted the 
Court materially by a clear exposition of 
the pleas upon which decision should be 
found. 

There can be no doubt as to the fact 
that under the Hanafi Law the subject- 
matter of dedication must be the law¬ 
ful property of the wakif at the time 
that the wakf is made. Bub the words 
which will be found in the Fatwa Alam- 
giri have been construed in the Muham¬ 
madan Law, Tagore Law Lectures, 
1884, 4fch Edition, at p. 201 as meaning 

property of which the person purport¬ 
ing to dedicate it is in lawful posses¬ 
sion.” The main attack made by the 
respondent upon the validity of the 
wakf on this ground is based upon the 
fact that on the date of the wakfnama 
no deed of sale had been executed in 
respect of the property. The deed of 
sale was nob executed until some four 
years and a half after the execution of 
the wakfnama. The argument here ia 
that under the provisions of S. 54, Act 
4 of 1882, the sites Nos. 45 and 4G, which 
were admittedly of a value of more than 
Rs. 100 could only be transferred by a 
registered deed of sale, and that the 
contract of sale did nob itself create any 
interest in or charge on the property,. 
The respondent's case is, that Haji Sid¬ 
dique Hasan, his judgment-debtor, has 
title to the site only under the deed of 
sale Ex. A-15, and that he has a right to- 
attach and bring the property to sale 
accordingly. It is to be noticed, that it 
was only the site to which this objec¬ 
tion primarily applies, but the argument 
is that Haji Siddique Hasan obtained 
title to the site, for the first time on the 
14th May 1921 and that he obtained 
title consequently to the buildings 
upon the sites, inasmuch as the wakf* 
uama was invalid, because at the time- 
he made it the site were not his lawful 
property, and the buildings, although 
constructed at that time, were build¬ 
ings upon a site to which he bad no title. 

The appellant contested that such a plea 
was not open to the re-pondent inasmuch 
as the wakf was a good wakf as against 
every person but the true owner, and 
that upon this argument the true owner 
in 1916 was the Municipal Board, and 
that the plea was not open to a third 
party. It was further contested that in. 
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1916 the true owner (the Municipal 
Board) was debarred from asserting any 
title as against Haji Sicldique Hasan 
under the principles enunciated by their 
Lordships of the Judicial Committee in 
Mohamad Musa v. Ashore Kumar Gan- 
gtili (l), where it was laid down that the 
principles enunciated by Lord Selborne 
in Madisou v. Aldersou (2), were princi” 
pies which applied to the Courts in 
India. This decision of their Lordships 
is direct authority for the proposition 
that the Indian Courts must give effect 
to the equitable doctrine which is gene¬ 
rally known as the doctrine of part per¬ 
formance. It is unnecessary to discuss 
the origin and history of this doctrine 
at length. It is sullicient to say that it 
wes first applied in the leading case of 
Tjester v. Foxcroft which is reported in 
(3), and that the doctrine was explained 
by Lord Shelborne in Maddison v. Alder - 
son (2). Put generally and broadly, des¬ 
pite the provisions of the Statute of 
Frauds or any other statute, which 
requires the execution of the written 
document or conveyance to support title, 
the Courts are permitted to consider the 
equitable consequences of a part perfor¬ 
mance of a parol contract concerning 
land. 

I*i a suit founded on such part performance, 
the defendant is really * charged ’ upon the 
equitiesVesultiug from the acts done in execu¬ 
tion of the contract, and uot (within the mean¬ 
ing of the statute) upon the contract itself. If 
such equities were excluded, injustice of a kind 
which, the statute cannot be thought to have 
had iu contemplation would follow. Let the 
case be supposed of a parol contract to sell land 
completely performed on both sides, as to every 
thing except conveyance ; the whole purchase 
money paid ; the purchaser put into possession ; 
expenditure by him (say in costly buildings) 
upon the property ; leases granted by him 
to tenants. The contract is not a nullity ; 
there is nothing iu the statute to estop any 
Court which may have to exercise jurisdiction 
in the matter from inquiring into aud taking 
notice of the truth of the facts. 


These are the words of Lord Selborne 
at p. 475 in the report of Maddison v. 
Aiderson (2). It will therefore bo seen 
(and the learned counsel for the respon¬ 
dent the Maharaja accepts this view of 
the law) that, in so far as Haji Siddique 
Hasan and the Municipality were con- 
cerned , fcho Municipality of Lucknow 


( 1 ) 

(a) 
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could not have interfered with his pos¬ 
session and enjoyment of Plots Nos. 45 
and 46 in the year 1916, or in fact be¬ 
fore that year owing to the circumstance 
that a sale deed had not been executed. 
The site had been sold. The whole of the 
purchase money had been paid. Haji 
Siddique Hasan had been put into posses¬ 
sion. He had constructed buildings upon 
the site. Nor could the Municipality 
interfere with the rights of a transferee 
of Haji Siddique Hasan. But in endea¬ 
vouring to apply this doctrine as against* 
the Maharaja of Mahmudabad, who is a 
third party, it would be necessary to go 
further. There is no authority that we 
can discover in support of an argument 
that, when a third party endeavours to 
attach and bring to sale certain property 
which has passed by a valid conveyance 
to a judgment-debtor, a person who has 
obtained title to that property as a 
transferee of the judgment-debtor before 
he obtained the necessary conveyance 
can support that title on a plea 
that the judgment-debtor’s title had 
become good as against the original 
transferror through part performance. It 
would cfivtainly appear anomalous that, 
where the original transferrer is not 
permitted to assert a title against the 
judgment-debtor based upon an omis¬ 
sion to execute the necessary conve¬ 
yance, a third party should be permitted 
to do so. But the principles in question 
are princi pies largely of estoppel, and 
principles that the Court may proceed 
u pon 

M\uitij3 vaulting from tho acts done in exe- 
ciuioi of a contract and not (within the 
meaning of tho sbatuto) upon the ooatraot 
itself, 

and so far those principles have been 
only applied as between the original 
parties to the contract or their trana- 
torees. We do not however consider it 
necessary to decide this point, as we find 
that the plaintiff-appellant's contention 
must succeed upon a consideration of tho 
Hanafi Law itself. The objection of the 
learned counsel for the defendant, tho 
Maharaja of Mahmudabad, is that under 
the Hanafi Law the subject-matter of the 
dedication was nob the lawful property 
of the wakif at the time that the wakf 
was made. It might here well be argued 
that according to the words of the Fafc- 
wai Alamgiri it was his lawful property, 
because it was property of whioh he was 
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in lawful possession and the plaintiff - 
appellant would succeed upon that cons¬ 
truction. There is however a much 
stronger reason for supporting the wakf 
upon this point. 

In Chapter VII of the Mahammadan 
Law contained in the Tagore Lectures of 
1884, S. 3, page 201, et seq, of the 4th 
Edition, the original authorities are 
quoted and the law stated, and it is 
noted that although a wakf of property 
before the full proprietary right is 
vested in the parson appropriating is ordi¬ 
narily not valid, there are certain excep¬ 
tions to the rule. One of these excep¬ 
tions is quoted from the Fatwai Alamgiri 
Vol. II, p. 457. We have found its 
equivalent in an Urdu translation in this 
Court at page 940 and have compared 
the Urdu with the English translation. 

When a man buys land by a valid sale, and 
makes a wakf cf it before taking possession and 
paying the price, the matter is in suspense 
until he pays the price and takes possession 
when the wakf is lawful but if he were to die 
without leaving any property, the land would 
be sold and the wakf would bo voided says 
Fakih (the Jurist) Abdul Lais, 

It is further laid down that it is not 
necessary that the entire subject-matter 
of the wakf should be actually in the 
possession of the wakf at the time of 
the wakf, for the consocrator may validly 
include in the wakf any property which 
he may subsequently acquire. 

On the first point we have no diffi¬ 
culty in deciding that in 1916, when the 
wakf was made, Haji Siddique Ilasan had 
“bought” the sites by a “valid sale.” For 
here the words “valid sale” can mean no 
more that a valid contract to purchase. 
Even if he had not then taken possession 
of the land and paid the price his omis¬ 
sions would havo been rectified by his 
subsequently taking possession of the land 
and paying the price. On the facts he 
had bakon possession of the land and paid 
the price. There is nothing that we can 
see in the provisions of S. 54, Act 4 of 
1882 which invalidates the wakf. Even 
looking at the question from a point of 
view that a contract for salo and not a 
sale had heen effected at the time that 
the wakf was executed, and applying the 
law to the effect that a contract of sale 
does not in itself create any interest in 
such property, here there was something 
more than the contract of sale in itself. 
There was the provision of tlio Muham- 
amdan Law to the effect that when a 
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man has made a contract for sale the 
matter remains in suspense until the sale 
is effected, and if the sale is subsequent¬ 
ly effected the wakf is lawful, even 
though it is made after a contract of sale 
and before the sale has been effected. 
“A valid sale” made before taking posses¬ 
sion and jiaying the price is clearly noth¬ 
ing more than a contract of sale. 

And further, inasmuch as the buildings 
were actually in possession of the wakf 
at the time of the wakf, the circum¬ 
stance that the deed of sale of the site 
was not executed till after the date 
of the wakf would not invalidate the 
wakf as a portion of the subject-matter 
was actually in the possession of tho 
wakif at the time of the wakf. For the^ 
above reasons we find that the subject- 
matter of the dedication was the lawful 
property of the wakf at the time that 
the wakf was made, and that the vali¬ 
dity of the wakf is not open to the first 
objection. 

The defendant Maharaja of Mahmuda- 
bad further attacks the wakf upon the- 
ground that it is not a good wakf under 
the Hanafi Law, as it does not comply 
with the provisions of that law as to its 
objects. We here consider the terms of 
the deed. The executant Haji Siddique 
Hasan had at the time that he made the 
deed taken upon himself the responsi¬ 
bility of constructing a mosque of some 
value, of equipping that mosque in a 
suitable manner, and of providing for the- 
needs of the worshippers in the mosque. 
In this deed he states that he creates a 
wakf of a proj>erty consisting of a house 
in the following manner. Ho retains the- 
incomo of the property for himself for 
life. The rent from this property is ac¬ 
cepted by the leamad counsel for tho 
defendant the Maharaja of Mahraudabad, 
to have never been more than Rs. 75 a 
month and usually not so much. Haji 
Siddique Ha c an states that he proposes 
to retain this property which he values 
at Rs. 10,000 (it is now said to be worth 
much more) in his own management and 
to spend the income for the maintenance 
of himself, his wife, and children (he 
then had no children and has since bad 
no children) and on religious and chari¬ 
table purposes. He is himself to remain 
its mutawalli, mutasarri and adminis¬ 
trator. The income is to remain in his 
sole charge for these purposes during his 
life time. After his death Mt. Bis* 
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milah Begam, plaintiff, and a certain 
jlrshad Mohammad were to obtain benefit 
from the income of the property if they 
survived him. Irshad Mohammad is in¬ 
correctly described as his daughter’s son. 
He was not as a matter of fact the son of 
his daughter but the son of Bismillah 
Begam’s daughter by her first husband. 
They were to receive certain benefit out 
of the wakf income, the benefits in the 
case of the lady being taken by her 
partly in satisfaction of the amount due 
to her for dower. He further laid down 
directions as to who should be mutawalli 
after his death. Certain payments were 
to be made for specified religious pur¬ 
poses. We have no doubt upon our con- 
Istruction of this document that the 
endowment does hot offend against the 
principles of the Hanafi Law read with 
tha provisions of Act 6 of 1913. The 
deed states that the provisions of Act 6 
of 1913 bad been borne in mind at the 
time that the deed was executed. Act 
6 of 1913 is the Mussalman Wakf 
Validating Act which had come into 
force in March 1913. It provides that 
it -is lawful for a Hanafi Mussal¬ 


man to create a wakf for his own 
maintenance and support during his life¬ 
time provided that the ultimate benefit 
is expressly or impliedly reserved for 
the poor or for any other purpose 
recognized by the Mussalman Law as a 
religious, pious or charitable purpose of 
a permanent character. The ultimate 
benefit of this wakf was clearly reserved 
for the poor and for religious and chari¬ 
table purposes recognized by the Hanafi 
Law, and we consider that the wakf is 
valid as it stands. 


We have next to consider the plea 
which was accepted by the learned trial 
Judge to the effect that the transfer was 
colourable and fraudulent. The learned 
trial Judge has based his decision upon 
this point mainly upon a finding that the 
wakf was created in ordor to defraud 
creditors. Wo shall take up this point 
first. It is not suggested (and there is 
no evidence to show) that on the date 
of the execution of the deed Ha>i 
Siddique Hasan could have had anV 
creditor ” in mind with the exception 
of the defendant, the Maharaja of Mah- 
mudabad. Wo have now to consider 
what was his position at the time that 
the wakf was execu ted. (The judgment 
while discussing the evidence proceeded ) 

19^7 0/22 


We are unable to agree with this view. 
When a person, whose duty it is to pur¬ 
chase supplies as an agent on behalf of a 
principal and who is remunerated by a 
commission upon the price of the sup¬ 
plies, is given advances from which to 
purchase the supplies and pay cash for 
them, we do not consider that the 
balance of the advance in the hands of 
the agent can be considered as a debt 
due to the principal in such a manner as 
to convert the agent into a debtor and 
the principal into a creditor when the 
point for decision is whether the agent, 
when he has made an endowment of his 
own property, has made such an endow¬ 
ment with the intention of defrauding 
his creditor. (The judgment further 
examined the evidence and continued). 
We find in favour of the plaintiff-appel¬ 
lant on this point, and find that the 
deed of wakf is not void as having been 
made fraudulently to defeat the creditors 
of Haji Siddique Hasan. We further 
find that at the time that the deed was 
executed he had no apprehension of 
having claims brought against him. 

Wo have had some difficulty in under¬ 
standing how the wakf can be found to 
fail unless it was executed fraudulently 
to defoat creditors. The learned trial 
Judge has not discussed the provisions 
of Act 6 of 1913. Under the provisions 
of that Act it was open to Haji Siddique 
Hasan to create a wakf of property, 
which would be perfectly valid, even 
although the income during his own 
lifetime was devoted entirely to his 
own support ; and so long as ho remained 
alive such a wakf would be perfectly 
valid if he did not spend anything upon 
religious and charitable purposes. It 
would however be practically impossible 
for a man in his position to spend noth¬ 
ing upon religious and charitable pur¬ 
poses, and it is not denied by the other 
sido that he did spend certain amounts 
on religion and charity. (The judgment 
then examined ovidenco on this point and 
continued). Tho argument is that, al¬ 
though ho had creatod an endowment 
from tho income of which these expenses 
wero to be mot, ho novortholoss did not 
dovoto tho income to that purpose, but 
retained tho income for himself and 
provided for the expenditure upon tho 
endowment out of his private fund 
We are unable to accept this. Where I 
as hero, a man has set aside property! 
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with the directions that his expenditure 
upon religious and charitable objects 
shall be made from a portion of the 
income of that property and where, as 
here, it is admitted that he has expended 
sums upon religious and charitable ob* 
jects, tbs only possible conclusion would 
be that he utilized a portion of the 
income at any rate for such objects. 
Under the Hanafi Law this is perfectly 
sufficient." Our conclusions upon this 
point include the conclusion that the 
wakf was given effect to. We accord¬ 
ingly find that the wakfnama (Ex. 10) 
of the 19th November, 19LG, is valid and 
effective. The plaintiff-appellant as 
iputawalli of the wakf and as a bene¬ 
ficiary under the endowment has the 
right to sue for a declaration that it is 
effective and for consequential relief. 
The circumstance that Haji Siddique 
Hasan transferred the office of mutawalli 
to Bismillah Begam on the 28th Febru¬ 
ary 1924, three days after the decree 
was passed against him, does not alter 
the fact. She is at present the muta¬ 
walli under the endowment, but even if 
she were not a mutawalli under the 
endowment she would have a right as a 
beneficiary under the endowment to put 
it forsvard against the Maharaja of 
Mahmudabad, Defendant No. 1. 

We now come to the second portion 
of the property. (The judgment thon 
considered the evidence and circumstances 
in respect of the transfer and the ques¬ 
tion whether possession of the house 
was transferred to the lady. I.he judg¬ 
ment then continued). It was argued 
by the plaintiff's learned counsel that 
under the Hanafi Law there was no 
necessity that possession of the property 
should pass over in order to make a 
hiba-bil-ewaz valid and that the hiba- 
bil-ewaz was on the face of it valid. 
This contention is correct, but in our 
opinion upon the evidence possession 
passed to the lady. Wo therefore find 
on this portion of the case that the deed 
Ex. 11 was a valid deed, that it was not 
executed fraudulently: that it was 
meant to have effect and that it has had 
effect that the lady has been in enjoy 
mont of the property conveyed by the 
deed ; that sho at her own exponse has 
made constructions upon that property, 
and that she has remained in possession 
of the whole of the property and has 
irealized the income derived from it. 


We now come to the last portion of 
the case. =- j . . 

The plaintiff has also claimed the 
three shops which are in the same block 
as the mosque. These shops are not 
covered by the deed Ex. 10 or by the 
deed Ex. 11 and the plaintiff’s case in 
respect to these shops is that they, 
formed part of the mosque property; 
that they cannot be sold in execution 
of decree ; and that she as a Sunni has a 
right to object to their attachment and 
sale. The appeal must fail in respect to 
these three shops for it is nob established 
upon any evidence that the shops are 
endowed property. They were con¬ 
structed by Haji Siddique Hasan. There 
is no reason to suppose that they were 
ever made a portion of an endowment. 
The management and enjoyment in 
respect of these shops is substantially 
separate from the mosque and its appur¬ 
tenant building. They are in no sense 
a portion of the mosque. The appeal 
therefore fails upon the latter point* 

Our conclusion therefore is that the 
appeal must succeed to the following 
extent. The plaintiff Bismillah Begam 
is given a decree for a declaration that 
the deeds Ex. 10 and Ex. 11 are 
valid deeds and that the houses known 
as the Mahbub Manzil and other build¬ 
ings which form the subject of Ex. 10, 
and the two houses and any other build¬ 
ings which stand upon the site which 
was transferred by Ex. 11 are not liable 
to attachment and sale in execution of 
a decree against Haji Siddique Hasan. 
The remaining relief that she requires 
is disallowed. As she has however 
succeeded in respect of the greater part 
of her claim we direct that the Defen¬ 
dant No. 1, the Raja of Mahmudabad, 
shall pay his own costs and those of the 
plaintiff in both Courts. 

G.i;. Appeal partly allowed. 
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Stuart, C. J., and Wazir Hasan, J. 

Al i Nabi and others —Defendants ■ 
Appellants. 

v. 

llabib-un-Nisa and others —Plaintiffs 
—Respondents. 

Second Appeal No. 215 of- 1926, De¬ 
cided on 21st February 1927, from the 
decree of the Sub-J., Rai*Bareli, D/- 31st 
March 1926. 
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^ (a) Civil P. C., O. 22 B.-A — Bona fide ap¬ 
plication within prescribed time made — Appli¬ 
cant may give particulars as to the representa¬ 
tives within a reasonable time afterivards. 

Where a party to suit dies and an applica-' 
tion intimating that death has taken place in 
the rank of the opposite party is made, the ap¬ 
plicant would be quite within his rights to give 
exact information as to the names, addresses 
and other particulars of the persons supposed to 
be the legal representatives of the deceased party 
within a reasonable period of time. There is 
nothing in the rules of the procedure to compel 
a party to take such steps within any pres¬ 
cribed limit of time. All that he is required to 
do is to make a bona fide reasonable application 
within the time allowed by law. Having done 
that, the obligation which law imposes on him 
is discharged. Therefore a correction in the 
names of representatives already informed and 
in giving the name of one more representative 
after the prescribed time does not cause a suit 
to abate. [I> 172, C 2] 

(b) Mortgage — Construction. 

In a mortgage bond the principal sum of the 
money in consideration of which the mortgage 
was effected was stated in a definite amount 
and then provision was made for interest at a 
fixed :rate in respect thereof. Further the 
mortg gors made themselves liable for iucrease 
in the revenue and provision was made for add¬ 
ing thsaid increase to the mortgage money at 
the ti of redemption. The annual profits 
were also stated in a certain and definite amount, 

Held : that the parties contemplate account¬ 
ing at the time of redemption, [P 172. C 2] 

(c) Civil P. C., O. 34, jR. 2— Accounting should 
be restricted to the mortgage transaction. 

In a case of accounts between the mortgagor 
and the mortgagee the Court cannot travel for 
the purpose of finding rights and liabilities be¬ 
yond the mortgage transaction. [P 173, C 1] 

Hyder Husein —for Appellants. 

Zahur Ahmad —for Respondents. 

Judgment. —This is the defendants’ 
appeal from the decree of the Subordi¬ 
nate Judge of Rae Bareli dated 31st of 
March 1926, modifying the decree of 
the Munsif of Dalmau, dated the 28th of 
April 1924. 

The plaintiffs-respondents laid claim 
in the suit out of which this appeal 
arises, for redemption of a mortgage 
dated the 11th of November 1892. Their 
case was that the profits of the mort¬ 
gage property in the possession of the 
mortgagees, that is the defendants, were 
far in excess of the interest due to the 
mortgagees under the terms of the 
mortgage and that on an account being 
taken in respect of the profits of the 
mortgaged property it would be found 
that the mortgagees had realized more 
than what was due to them. They 
therefore asked for a decree for redemp¬ 


tion without any payment in favour of 
the mortgagees. They also agreed to 
pay in the alternative any sum of 
money which the Court might deem fit. 
to order to be paid. 

• The Court of first instance on the 
interpretation of the deed of mortgage 
came to the conclusion that the mort¬ 
gagees were under no liability to ac¬ 
count and a decree for redemption in 
favour of the plaintiffs was made con¬ 
ditional on payment of a sum of 
Rs. 3,915/5/1 within a period prescribed 
by the decree of that Court and in the 
event of default foreclosure was to fol¬ 
low. The plaintiffs appealed from the 
decree and the learned Subordinate 
Judge, who heard the appeal, came to 
the conclusion that the deed ■ of mort¬ 
gage provided for accounting between 
the parties on the redemption of the 
mortgage. Consequently he remitted an 
issue to the Court of first instance for 
the purpose of taking accounts and ar¬ 
riving at a finding in respect of the 
claim of the plaintiffs and of the defen¬ 
dants on the basis of those accounts,- 
The Court of first instance accordingly 
went into the accounts of the profits of 
the mortgaged property. According to 
the finding of that Court the plaintiffs* 
were credited with certain items of 
money as against the defendants and the 5 
defendants were credited with otherr 
items of money as against the plaintiffs. 
The learned Subordinate Judge on the 
return of the finding confirmed the find¬ 
ing of the Court of first instance on 
many items of accounts but differed on 
certain other items. The defendants 
have filed the appeal now being decided 
and the plaintiffs have filed cross-ob¬ 
jections, which were also heard at the 
hearing of the appeal. 

There is one preliminary matter which 
must be disposed of first. During the 
pendency of the appeal in the lower ap¬ 
pellate Court one of the respondents, 
Aulad Ali, in the ranks of the defen¬ 
dants died. Within the time prescribed 
by law an application was made on the 
13th of September 1924 to bring the 
legal representatives of the decoased res¬ 
pondent on the record of the appeal.- 
Two such representatives were men¬ 
tioned in the application—one a son and 
the other a daughter of the deceased 
respondent. The other respondents to- 
the appeal filed a written objection, say- 
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ing that fche nafue of the son of the de- 
ceased Aulad Ali was not Ali Jafar as 
mentioned in the application of the 
13th of September 1924 bub that his 
name was Attab Husain and that the 
name of the daughter of the same res¬ 
pondent was not JButa as mentioned in 
the same application but Bani Fatima. 
This petition of objections further dis¬ 
closed the fact that the deceased respon¬ 
dent, Aulad Ali, had left, besides the 
two persons mentioned above, another 
daughter, Mb. Kauseri Begam as one of his 
legal representatives. By an applica¬ 
tion dated the 24th of November 1924 
the mistakes in the names were corrected 
and the second daughter was also sought 
to be impleaded. The Court made the 
corrections and brought on the record of 
the appeal all the three legal representa¬ 
tives of the deceased respondent, Aulad 
Ali. 

In the appeal now before us it was 
argued, as it was argued in the lower 
appellate Court, that the proceeding 
taken by the Court below in bringing 
the legal representatives of the deceased 
respondent, Aulad Ali, on the record of 
the appeal was not justified by the rules 
of procedure and that consequently the 
appeal in that Court must be held to 
have abated at least in respect of the 
share of the second daughter in the 
estate of her deceased father, Aulad Ali. 

We are of opinion that there is no 
substance in the contention raised before 
us. The rule of procedure applicable to 
fche case is one which is provided by R. 4 
of O. 22 of the Codo of Civil Procedure. 
The rule is to the following effect: 

Where within the time limited by law no 
application is made andor sub-R. 1 the suit 
shall abate as against the deceased defendant. 

Within the term 1 defendant ’ we 
must read the word ‘ respondent’ as well 
if a respondent in an appeal dies. Now 
it is agreed that within the time limited 
by law an application was made under 
aub-R. 1. The suit shall therefore not 
abate. The argument leads to somewhat 
absurd results. It may frequently hap¬ 
pen that an opposite party, who is to 
make an application, is wholly a 
stranger to tho family of the deceased 
party and has no knowledge as to who 
are precisely the logal representatives 
of fcho deceased party. He would natur¬ 
ally in the circumstances make in- 
[quirios. This will fcako timo. After 
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having made arr application intimating 
that death has taken place in the rankj 
of the opposite party he would be quite 
within his rights to give exact informa¬ 
tion as to the names, addresses and other 
particulars of the persons supposed to be 
the legal representatives of the deceased 
party within a reasonable period of time. 
There is nothing in the rules of the pro¬ 
cedure to compel a party to take such 
steps within any prescribed limit of time. 
All that he is required to do is to make 
a bona fide reasonable application within 
the time allowed by law. Having done 
that, the obligation which law imposes 
on him is discharged. We accordingly 
overrule the contention. 

Now we come to the merits of the ap¬ 
peal. It was argued that the lower ap¬ 
pellate Court has placed a wrong inter¬ 
pretation on the terms of the mortgage 
in suit in deciding that they contem¬ 
plated an accounting between the parties 
at the time of redemption. We have 
carefully considered the language em¬ 
ployed in the deed of mortgage in des¬ 
cribing the terms of fche transaction and 
have come to fche conclusion that fche 
interpretation adopted by fcho learned 
Subordinate Judge is correct. The 
principal sum of fche money in considera¬ 
tion of which fche mortgage was effected 
is stated in a definite amount and then 
provision is made for interest at a fixed 
rate in respect thereof. Further fche 
mortgagors make themselves liable for 
increase in fche revenue and provision is 
made for adding fche said increase to the 
mortgage money at fche time of redemp¬ 
tion. This is done by stating that fche 
increase in fche mortgage money will re¬ 
sult in fche reduction of fche amount of 
interest realizable from the profits of 
fche mortgaged property. The annual 
profits are also stated in a certain and 
definite amount. 

Next we come to the items of accounts 
objected to in fche appeal of fche defen¬ 
dants. The .first objection relates to 
item No. 4. This is a sum of Rs. 275 
allowed against fche mortgagees for fche 
profits of certain land3 measuring 7 
bighas 9 bis was and 17 biswansis. Tho 
opinion of fche learned Subordinate Judge 
appears to us to be founded on fche facb 
that though the persons who hold these 
lands have not paid rent for thorn to the 
mortgagees that fact alone does nob 
exonerate fche mortgagees from their 
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liability to account to the mortgagors. 
We see no flaw in the reasoning of the 
learned Subordinate Judge. There is 
nothing to show that the persons who 
hold these lands were not liable in law 
to pay the rent. If the mortgagees have 
not chosen to collect rent from them we 
see no reason why the mortgagors should 
suffer for the negligence or generosity 
of the mortgagees as the case may be. 
We therefore uphold the finding of the 
learned Subordinate Judge as regards 
item No. 4. 

The second objection relates to that 
finding of the learned Subordinate Judge 
by which he refuses to credit the mort¬ 
gagees with lambardari dues in respect 
of the mortgaged property. We see no 
force in this objection either. We think 
the learned Subordinate Judge was right 
in doing what he has done. In a case 
of accounts between the mortgagor and 
the mortgagee we cannot travel for the 
purpose of finding rights and liabilities 
beyond the mortgage transaction and 
there is nothing in the transaction in 
suit which entitles the mortgagees to 
claim this sum of money. We therefore 
reject this objection. 

These were the only two items to 
which objection was taken in the appeal 
on the side of the defendants. (The 
judgment then dealt with the cross-objec¬ 
tions of the plaintiffs and dismissed them 
also). 

D.D. Appeal and cross-objections 

dismissed. 
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Stuart, C. J., and Wazir Hasan, J. 

Shiam Bahadur and others —Appel¬ 
lants. 

v. 

Brij Krishore and others —Respon¬ 

dents. 

Misc. Appeal No. 54 of 1926, Decided 
on 16bh March 1927, from the order of 
the Sub-J., Kheri, D/- 13bh November 
1926. 

(a) Civil P. C., O. 32, I?. 4— Consent need not 
be express. 

The consent required by sub-R. (3) of R. 4, 
of 0.32 need not be express and it may be an im¬ 
plied one ; A.I.R. 1925 Mad_.3Q,Rel.on. fP 174 C 1] 

(6) Civil P. C.. O. 9, R. 13— Ex-parte decree 
against minors—Guardian ad Utem not appear¬ 
ing—No consent of guardian to her appointment 
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obtained—There is sufficient cause for guardian 
not to appear. 

The words “was prevented by any sufficient 
cause for appearing’* must be liberally construed 
to enable the Court to exercise powers ex debito 
justiiiae. [P 174 O 23 

Where the guardian ad litem was a pardan- 
shin lady and on her refusal to accept the notice 
containing proposal to appoint her guardian it 
was affixed to her house ard there was nothing 
to show that the contents of the notice were 
brought home to her. 

Held : that her failure to attend -was dun to 
suffioient cause and the ex-parte decree against 
the minors must beset aside. [P 174 O 1, 23 

Hyder Husein and Ganga Dayal Khare 
—for Appellants. 

Radha Krishna for Bisheshar Nath 
Srivastava —for Respondents. 

Judgment. —This is an appeal from 
the order of the Subordinate Judge of 
Kheri dated the 13bh of November 1926 
by six defendants in a suit brought by 
the plaintiffs-respondent3 against the 
appellants and three other defendants in 
which the respondents obtained an ex- 
parte decree against the appellants on 
the 2lst of August 1922 on the basis of a 
mortgage executed by one Rani Jugrani 
Kuar now deceased. By the order under 
appeal the learned Subordinate Judge 
has rejected the application made by the 
appellants for setting aside the ex-parte 
decree of the 21st of August 1922. The 
application was made under the provi¬ 
sions of O. 9, R. 13 of the Code of Civil 
Procedure. 

In the suit, in which the ex-parte 
decree mentioned above was passed, the 
appellants being minors were represented 
in the plaint of the suit by their mother, 
Mt. Sundar Piari, as their guardian. 
The ex-parte decree, therefore, was 
founded on the ground that the guardian 
did not appear when the suit was called 
on for hearing. One of the appellants, 
that is Shiam Bahadur, has since the 
date of the decree attained majority. 
The other five appellants are his younger 
brothers, and are still minors. The ap¬ 
plication out of which this appeal arises 
has been laid by Shiam Bahadur for 
himself and in the interest of his minor 
brothers. 

For the purposes of the proceedings in 
the Court below and of the appeal before 
us the application under O. 9 R. 13, of 
the Code may be .treated to have been 
founded on the sole ground that the 
guardian ad litem, Mt. Sundar Piari, 
“was prevented by a sufficient cause from 
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appearing when fche suit was called on 
for hearing” and the “sufficient cause” 
is alleged to be that Mt. Sunder Piari was 
appointed guardian for the suit without 
her consent. On the merits, the learned 
Subordinate Judge has come to the con¬ 
clusion that in the circumstances of this 
case it must be held that the appointment 
of Mr. Sundar Piari as the guardian ad 
litem was not without her consent. 

• It is agreed that there is no evi¬ 
dence of any express consent on the part 
of Mt. Sundar Piari but we agree with 
the view expressed in Vasireddi Srira - 
mulu v. Lahshminarayana (l), that the 
jeonsent required by sub- R. (3) of R. 4, 
lO. 32 of the Code of Civil Procedure need 
.'not be express and it may be an implied 
one. 

There is no question in this case that 
the Court did as a matter of fact appoint 
Mt. Sundar Piari as. the guardian ad 
litem in the present case. The sole ques¬ 
tion, therefore, for decision is whether in 
the circumstances of this case we can 
reasonably hold that she was so ap¬ 
pointed with her consent. In disagree¬ 
ment witli the learned Subordinate 
Judge we have come to the conclusion 
that we cannot so hold. The report of 
the process-server dated the 14th of 
December 1921 on the file of the original 
suit shows that when the notice propos¬ 
ing to appoint her the guardian ad litem 
for the minor sons reached her house on 
the Gth of December 1921 she refused to 
accept service of the notice on the ground 
that her mukhtar was absent and she 
would not accept service. Thereupon 
the process-server affixed the notice to 
the door of the house. 

Mt. Sundar Piari is a pardanashin lady 
and there is no evidence that the propo¬ 
sal to appoint her the guardian ad litem 
contained in the notice affixed to the 
door of her house was brought home to 
her. It seems to us thai her refusal to 
accept the notice in the first instance 
and the absence of any evidence of the 
nature just now described shows her 
dissent from the proposal. This conclu¬ 
sion is strengthened by the fact that 
she did not either through a pleader 
or through an agent make appearance on 
behalf of the minor defendants at fche 
bearing of the suit in the Court in which 

jt was pending. _ 

' (1) A. J. R. 1U25 Mad. 30=4 7~Mad. 7*3 (F 7b7T. 


On behalf of fche respondents it was 
argued that fche case on which fche ap¬ 
plication rests does not fall within the 
second part of R. 13, of O. 9 of the Code 
of Civil Procedure. We are unable to 
accept fche argument. We think that fche 
words “was prevented by any sufficient 
cause for appearing” mnsfc be liberally 
construed to enable the Court to exer¬ 
cise powers ex debifco jusfcifciae. 

We, therefore, allow this appeal, set 
aside fche order of fche learned Subordi¬ 
nate Judge dated fche 13fch of November 
1926 and set aside fche ex-parfce decree 
against fche appellants dated fche 21sfc of 
August 1922. The appellants will get 
their costs in this Court but will bear 
their own costs and fche costs of the 
opposite party in fche Court below.- 

G.B. Appeal allowed. 
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Stuart, C. J. and Raza, J. 

Sheo Prasad —Appellant. 

v. 

Emperot —Opposite Party. 

Criminal Appeal No. 143 of 1927, De¬ 
cided on 8fch April 1927 against fche 
order, of fche 2nd Addl. S. J. Unao, 
D/- 12fch February 1927.- 

Penal Code , S. 302— Violent blow with spear 
fracturing skull and killing the deceased on the 
spot—O ffence is murder—If unpremeditated r 
capital sentence may not be passed. 

Where the accused using his spear as lathi 
gives a violent blow over the head which has 
the result of fracturing the skull of the deceased 
and killing him ou the spot, the offence commit¬ 
ted is the offence of murder but where it is not 
premediated the Court may refuse to pass capi¬ 
tal sentence : 3 O. IV. N. 451, Ref. [P 175 C 1] 

li. E. Bahadurji —for Appellant. 

H.K. Ghosh —for fche Crown. 

Judgment. —We agree with fche find¬ 
ing of the learned Sessions Judge as to 
the facts. It is shortly as follows : 

Sifca Ram deceased and Sheo Prasad ap¬ 
pellant were neighbours living next door 
to one another in fche village of Bang- 
lesra, Unao district. Both are Brah¬ 
mans. Sheo Prasad is a man of about 
45. Sifca Ram deceased was a man of 
about 60. At fche back of their houses 
there is a narrow lane. Both were re¬ 
turning from a bathing fair on fche 
Ganges in bullock carts. Sifca Ram’s 
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bullock cart was in front. It stopped foi* 
its occupants to descend and blocked 
Sheo Prasad’s bullock carb. Shoo Pra¬ 
sad abused Sita Ram. Sita Ram abused 
Sheo Prasad. Sheo Prasad, Chait Ram 
and Sripal pressed on Sita Ram. Sheo 
Prasad had a spear. Chait Ram had a 
poleaxe and Sripal had a lathi. Sita 
Ram had nothing with which to defend 
himself. He backed away. As he backed 
away the appellant Sheo Prarad reversed 
'his spear and using it as a lathi struck 
iSita Ram a violent blow over the head 
which had the result of fracturing his 
skull and killing him on the spot. We 
find the offence to be the offence of 
murder. Tho learned Sessions Judge 
has righbiy refused to pass a capital 
sentence taking into account the circum- 
jtanee that the crime was nob premedi¬ 
tated. The case is a very similar case 
to the case of Suraj Prasad v. King- 
Emperor which is reported in (L). It is, 
however, undoubtedly a case of murder 
and we cannot under the law reduce the 
Sentence. We dismiss this appeal. 

R.D. ___ 'Ayp ev l dismissed. 

(1) [1926J S! O. \V. N. 451=95 I. C. 286. 

A. I. R. 1927 Oudh 175 

Stuart, C. J., and Hasan, J. 

, Paighambai —Applicant. 

• V. 

Kmperor —Opposite Party. 

Criminal Reference No. 11 of 1927, 
Decided on 29th March 1927, qaade by 
the Addl. S. J., Bahraich on 24bh Febru¬ 
ary 1927. . 

Criminal P. C., S. 250 —Section applies to 
warrant as well as summons cases—Magistrate 
ordering compensation should have jurisdiction 
to try the offence. 

Under S. 250 it is i tnm iterial whether the 
case was triable as a summons case or as a 
warrant case. The section makes no distinc¬ 
tion betweeu either, but in order to justify an 
order for compensation it is necessary to show 
that the person in question had been accused 
of an oflenco triable by the Magistrate orderiug 
compensation and that the person had been dis¬ 
charged or acquitted bv the Magistrate : A. /. R. 
1926 All. 159. Dist. [P 175, C 2, P 176, C 1] 

Hi/der Husein —for Applicant. 

H. K. Ghosh —for Opposito Party. 

i Judgment. —This is a reference from 
the learned Additional Sessions Judge 
of Bahraich raising the following point. 
Mr. Salik Ram Singh, a Magistrate of 
the First Class in Bahraich, tried a 
certain Bhagwan Din on a charge under 
S. 381 Indian Penal Code for having 
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committed extortion. In his judgment 
he acquitted the accused and finding 
that the complaint against him was 
false and vexatious he ordered the com?* 
plainant to show cause why he should 
nob. pay Bhagwan Din Rs. 50 compensa¬ 
tion under the provisions of S. 250 of 
the Code of Criminal Procedure. The 
learned Additional Sessions Judge has 
referred the matter to us on the ground 
that this order is illegal inasmuch as 
the provisions of S. 250 of the Code of 
Criminal Procedure only permit .compen¬ 
sation to be paid to accused persons if 
they have been discharged or acquitted 
in summons cases. He based this view 
upon the authority of a decision of a 
single Judge of the Allahabad High 
Court in Harihar Dat v. Maqsud All ( 0.. 
This decision has, however, no applica¬ 
tion to the facts of the present case. 
It is only to the effect that where a 
complaint is made to a Magistrate re¬ 
lating to several offences, some of which 
are exclusively triable by a Court of 
Session, and the Magistrate discharges 
the accused under S. 209 of the Code of 
Criminal Procedure he is not empowered 
to pass an order for compensation under 
S. 250 of the Code. We are nob called 
upon to decide upon the correctness of 
this proposition, for it is nob the pro¬ 
position before us. 

In this case Bhagwan Din was charged 
under S. 381, I. P. C., an offence which 
is triable by a Court of Sessions, a Presi¬ 
dency Magistrate or a Magistrate of 
the first or second class. The offence 
was triable by Mr. Salik Ram Singh and 
the provisions of S. 250 have applica¬ 
tion. Here Bhagwan Din had been ac¬ 
cused before Mr. Salik Ram Singh of an 
offence triable by Mr. Salik Ram Singh 
and Mr. Salik Ram, Singh had acquit¬ 
ted him and was of opinion that tho 
accusation against him was false and 
vexations. It is immaterial whether 
the case was triable as a summons case 
or as a warrant case. The section makes 
no distinction between either. In order 
to justify the order it is necessary to 
show, as has been shown here, that the 
person in question had been accused 
of -an offence triable by the Magis¬ 
trate. The offence was triable by the 
Magistrate. It has to he shown that the 
person had been discharged or acquit- 
fced. Bha gwan Din had been acquitted 
(1) A. 1. R. 19-26 All. 159=48 All. 166, TT* 
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In these circnmstances the order was 
an order which the Magistrate had 
jurisdiction to pass. We accordingly 
refuse to interfere and return the 
papers. 

G.B. Papers returned. 

A. I. R. 1927 Oudh 176 

Stuart, C. J., and Baza, J. 

Ram Charan and others —Decree-hol¬ 
ders—Appellants. 

v. 

Mt. Abida Begum —Respondent. 

Execution of Decree Appeal No. 8 of 
1927, Decided on 7th April 1927. 

(a) Transfer of Property Act, S, 128— Appli¬ 
cability to hib-bll- ewaz—Mahomed an Law , 

A deed by a Mahomedan husband in favour of 
hie wife transferring absolute proprietary title in 
the immovable property in part payment of her 
deferred dower is one of hiba-bil-ewaz and not a 
gift and 8. 128 does not apply. [P 176 C 2] 

(b) Mahomedan Law — Dower—Settlement of, 
is legal—Previous promissory note executed by 
husband not known to wife — Property trans¬ 
ferred in lieu of dower Is not liable to be sold In 
execution of decree on such pro-y%ote. 

The settlement of the dower debt duo to a lady 
is a legitimate settlement and where it is oon- 
duofcod iu a proper manner and there is nothing 
to show that 9he had any knowledge of the exis¬ 
tence of a previous promissory note by her hus¬ 
band, the property transferred to her is not 
liable to be attached and sold in execution of a 
deoree on such promissory note. [P 176 C 2] 

Bishcshar Nath —for Appellants. 

Zahur Ahmad and Mohammad Abdul 
Kabir —for Respondent. 

Judgment. —Mohammad Jafar execu¬ 
ted a promissory not© in the year 1917. 
In the year 1919 he executed a registered 
deed in favour of his wife Mt. Abida 
Begam under the terms of which he 
transferred to her absolute proprietary 
title in the whole of his immovable pro¬ 
perty in lieu of R*. 16,000. This was to 
be taken as a part payment of her de¬ 
ferred dower, which was stated to be one 
lakh and twenty-five thousand rupees. 
Under the terms of this deed Mst. Abida 
Begam was to satisfy certain liabilities, 
with which the immovable property 
was charged, and was in addition to pay 
to Mohammad Jafar a monthly annuity 
during tho poriod of his life and further 
a monthly annuity to a relative. The 
deed did not provide for the satisfaction 
of the promissory note or place the liabi¬ 
lity upon it on Mb. Abida Begam. Sub¬ 
sequently a decree was obtained on the 
basis of the promissory note and in exe¬ 


cution of the decree certain of the pro¬ 
perty which was transferred by the deed 
of 1919 was attached and brought to sale. 
By this time Mohammad Jafar had died. 
Mt. Abida Begum objected that the pro¬ 
perty in question was not liable to 
attachment in execution of the decree on 
the promissory note. Her objections 
succeeded. An appeal was filed which 
failed. The decree-holders under the 
decree on the promissory note come here 
in second appeal. 

As wo read the pleadings on the objec¬ 
tions the decree-holders, who are here the 
appellants, did not take the position that 
the deed of 1919 was other than a deed 
of hiba-bil-ewaz. They undoubtedly 
denied its execution and put Mt. Abida 
Begum to the proof of it; but in any cir¬ 
cumstances we find that there is evidence 
on the record, namely the evidence of 
Rida Husain, which is sufficient to esta¬ 
blish that Mohammad Jafar executed 
this as a deed of hiba-bil-ewaz. The 
position taken up by the appellants in 
this Court is that the deed was an ordi¬ 
nary deed of gift, that the transfer was 
made with intent to defeat or delay 
creditors and thus voidable under S. 53, 
of Act 4 of 1882 and that in any circum¬ 
stances Mt. Abida Begum was a “univer¬ 
sal donee” within the meaning of S. 128 
of Act 4 of 1882 and was thus liable to 
satisfy debts due by Mohammad Jafar 
at the time that the deed was executed. 
We can decide these points very shortly. 
The deed in our opinion was not a deed 
of gift but what it purported to be, 
namely, a deed of hiba-bil-ewaz and in 
those circumstances the provisions of 
S. 128 of Act 4 of 1882 have no appli¬ 
cation. In respect of tho point taken 
as to the provisions of S. 53 we find that 
on the facts the transfer was not made 
to defeat or delay creditors. Upon the 
facts we find that the transaction was in 
no way objectionable. The settlement 
of the dower debt due to the lady was a 
legitimate settlement and was conducted 
as far as we can see, in a proper manner. 
The debt duo was to her and it wa s 
settled. There is nothing to show that 
she had any knowledge of the existence 
of the promissory note in question. 
We'agree that the objection of Mt. Abida 
Begum has rightly been allowed to prevail 
and dismiss this appeal with costs. 

R.D. Appeal dismissed . 
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Baza and King, JJ. 

Shambhoo Shukul —Plaintiff — Appel¬ 
lant. 

v. 

Dhaneshar Singh —Defendant — Res¬ 
pondent. 

Second Appeal No. 214 of 1926, Deci¬ 
ded on 23rd February 1927, from the 
decree of the Dist. J., Fyzabad, D/- 5th 
March 1926. 

(а) Contract Act, S. C5— Mortgage of joint 
family without necessity is void from its incep¬ 
tion—Mortgagor is bound to repay loan as soon 
as it is discovered to be void—Hindu Law — 
Alienation. 

A mortgage of joint family property by the 
Karta without legal necessity and not for dis¬ 
charging an antcedent debt, is void from its 
inception aod not merely voidable, and there¬ 
fore under S. 65 the mortgagor is bound to repay 
the loan as soon as'the agreement is discovered 
to be void : 39 All. 500 aud A. I. R. 1922 P. C. 
403, Foil. _ [P 178. C 1] 

(б) Hindu Law—Alienation by Karta without 
necessity—Voidability is presumed to be lcnown 
to the parties—Mortgagee alleging that he dis¬ 
covered it to be void must rebut the presumption 
— Contract Act, S. G5. 

If the Karta of a joint "Hindu family mort¬ 
gages the joint family property without legal 
necessity, and not for the purpose of discharging 
an antecedent debt, the parties to the mortgage 
must be persumed to know that the mortgage is 
unenforceable and void. It is necessary for the 
plaintiff alleging that he discovered it to be void 
at a later date within S. 65 of the Contract Act 
to rebut the presumption by proving that in fact 
he discovered at a later date that the mortgage 
was void : A. I. It. 1923 P. C. 189, Foil.; A. I. R. 
1922 P. C. 401 ; 20 O.C. 306 and A. I. R. 1925 
Oudh 212, Dist. [P 178, C 2, P 179, C 1 ] 

& (c) Contract Act, S. 65— Court cannot decide 
that an agreement is void and then treat the 
decision as giving fresh cause of action t under 
S. 6> and grant relief under that section in the 
same suit. 

A cause of action must be antecedent to the 
institution of a suit and cannot arise from the 
pleadings themselves. The decision of a Court 
may give a cause of action for a fresh suit, based 
upou S. 65 of the Contract Act, on the ground 
that the discovery that the agreement was void 
was made when the Court passed its decree. 
But a Court cannot come to a decision that an 
agreement is void and then treat that decision 
as giviug a fresh cause of action, and proceed to 
grant relief under S. 65 of the Contract Act in 
the same suit : 4 P. L. J. 387, Foil. [P 180, C 1 ] 

(d) Hindu Law — Debts — Mortgagor, Karta . 
father liable to make restitution under' Contract 
Act, S. 65— Son is bound to discharge that liabi¬ 
lity as any other debt. 

The son of the Karta of a joint Hindu family 
is bound to discharge the liability to make res¬ 
titution under S. 05 of the Contract Act attached 
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to the mortgagor his father ]ust as he would be 
bound to discharge au ordinary debt from his. 
hither, when the loan was not contracted for an 
immoral purpose. CP 180, C 1J 

Zahur Ahamed and Niamat Ullah — 
for Appellant. 

St. G. Jackson —for Respondent. 

Judgment. —This appeal arises out of 
a suit to recover the mortgage money- 
due on a possessory mortgage deed for 
Rs. 600 executed on the 20bh July 1916- 
by Sabhajit Singh in favour of Ram 
Audhan. The plaintiff is the nephew 
and legal representative of the deceased 
mortgagee. The defendant is the son of 
the deceased mortgagor. The principal 
defence to the suit was that the property 
mortgaged was the joint ancestral pro¬ 
perty of the defendant and his father 
Sabhajit Singh, the mortgagor, who were 
members of a joint Hindu family, and 
that Sabhajit Singh was not competent 
to mortgage the property except for 
legal necessity or for discharging an 
antecedent debt, and that no such neces¬ 
sity or antecedent debt existed. 

The trial Court found that there was 
no proof of any legal necessity or ante¬ 
cedent debt. The plaintiff admitted that 
he did not know for what purpose Sabha¬ 
jit Singh borrowed the money. The 
Court held, therefore, that the mortgage 
was not binding upon the joint family 
property. The trial Court also held that 
the plaintiff was not entitled to get a 
simple money decree, as a suit for such 
a decree was barred by limitation. The 
mortgagee did not obtain possession of 
the mortgaged property, so the cause of 
action accrued on the date of the execu¬ 
tion of the deed, and the suit was barred 
under Art. 116 of the first Schedule of 
the Limitation Act, 1908, the suit being 
instituted more than six years after the 
execution of the deed. 

The plaintiff in appealing to the Dis¬ 
trict Judge of Fyzabad relied upon the 
provisions of S. 65 of the Indian Contract 
Act, 1872. He admittod that the mort¬ 
gage was void as nob having been oxocu- 
te8 for legal necessity or antecedent debt, 
hut ho claimed that bho defendant was 
nevertheless liahlo under the provisions 
of S. 65 to repay the loan taken by Sabha¬ 
jit Singh. The Court below hold that 
the liability of Sabhajit Singh under 
S. 65 of the Indian Contract Act to mako 
restitution was a personal liability only, 
and that the defendant was not liable 
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to repay the loan under the terms of 
that section, because there wa3 no proof 
that the defendant personally had re¬ 
ceived any advantage under the void 
agreement. 

The plaintiff in second appeal contends 
that the Court below was wrong in 
finding that the defendant was not 
liable to repay the loan under S. 65 of 
the Indian Contract Act. S. 65 runs as 
follows : 

When an agreement ia discovered to ba void 
or when a contract becomes void, any person 
who has received any advantage under such 
agreement or contract is bound to restore it, or 
tc make compensation for it, to the person from 
whom he received it. 

His argument is that the agreement 
was only discovered to be void in the 
course of the proceedings in the trial 
Court, when the defendant resisted the 
claim on the ground that his father was 
not competent to alienate the joint 
family property without legal necessity, 
and when the Court found on the plead¬ 
ings and evidence that the mortgage was 
void. He claims, therefore, that a suit 
for a simple money decree, based upon 
the defendant’s liability under S. 65, is 
not birred by limitation, and that a 
decres of this nature should have been 
given in this suit. He contends further 
that the defendant is under a pious 
obligation to pay a debt incurred by his 
father, and there is no necessity for pro¬ 
ving that the defendant personally 
rec3ivod any advantage under the void 
agreement. Under the ruling of their Lord- 
ships of the Privy Council in Narain v. 
Samara (I) it must be held that the 
mortgage in suit was void from its inception 
and not merely voidable. This position is 
accepted by both parties. But the Privy 
Council ruling in Hamath Kuar v. Indar 
Bcuhadur Singh (2) clearly shows that S. 65 
of the Contract Act applies to an agree¬ 
ment which was void from its inception. 
We hold, therefore, that under that section 
the mortgagor was bound to repay the 
loan as soon as the agreement was dis¬ 
covered to be void. Now the question 
arises. When was the agreement dis¬ 
covered to be void ? Was the discovery 
made after the institution of the suit or 
at an earlier date? 

The appellant relies on a Bench deci¬ 
sion of the late Court of the Judicial 

(1) [1917J 39 All. 500—40 I. C. 284 = 44 I. A. 

163 (P. C.). 

<2) A. I. R. 1922 P. C. 403=26 O.C. 223. (P.C.). 
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Commissioner in the case of Ganga Pra - 
sad v. Ram Samujh (3). This was a case 
where a mortgage was found to be in¬ 
valid for want of proper attestation of 
the mortgage deed. It was a possessory 
mortgage, and the mortgagee had re¬ 
mained in possession of the mortgaged 
property from the date of execution of 
the deed in 1889 until the year 1916, 
when the defendants wrongfully took 
possession. The Court held that the 
parties had treated the mortgage deed 
as valid, and it would have be9n valid 
according to the law as it was under¬ 
stood in these Provinces at the time 
when the agreement was entered into. 
It was only owing to the ruling of the 
Privy Council in Shamu Patter v. Abdul 
Kadir Ravuthan (4) that it was dis¬ 
covered that the deed - was void, and 
could nob be enforced as a mortgage. In 
these circumstances the Court held that 
the defendants were liable under S. 65 
of the Contract Act to repay the mort¬ 
gage money, and that the discovery, that 
the agreement was a void agreement, 
had only been made during the course 
of the trial in the first Court. 

The appellant also refers to the deci¬ 
sion of a Judge of the late Court of the 
Judicial Commissioner in the case of 
Ram Nath v. Damodar Prasad (5).' In 
that case also it was held that the agree¬ 
ment was only discovered to be void 
when the Court of first instance decided 
that the mortgage was void as being 
without legal necessity. But we think 
that the decision in each of these 
cases was dependent upon facts which 
are absent in the present -case¬ 
in the case of Annada Mohan Roy v. 
Gour Mohan Mullick (6), their Lordships 
of the Privy Council held that a party 
must normally be deemed to be aware of 
the illegality of the contract at the time 
when it is entered into, and any allega¬ 
tion as to any subsequent discovery of its 
illegality must be duly proved. The 
presumption is that the parties know the 
law, so that, if the karta of a joint Hindu 
family mortgages the joint family pro¬ 
perty without legal necessity, and not for 
the purpose of discharging an antecedent 


(3) [1918] 20 O. C. 306=43 I. C. 266. 

(4) [1912] 35 Mad. 607=16 I. C. 250=39 I. A. 

218 (P. C.). 

(5) A. I. R. 1925 Oudh 212. 

(6) A. I. R. 1923 P. C. 189=50 Cal. 929=50 

I. A. 239 (P. C.) 
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debt, the parties to the mortgage must 
be presumed to know that the mortgage 
is unenforceable and void. It is neces¬ 
sary for th3 plaintiff in this case to 
rebut the presumption by proving that 
in fact he discovered at a later date that 
the mortgage was void. 

In the case of Ganga Prasad v. Rain 
Samujh (3) the mortgage deed was valid 
according to the law as understood aid 
applied by the civil. Courts in these 
Provinces at the time when the deed was 
executed. The parties would be entitled 
*to believe that law as laid down by the 
highest judicial authorities in the United 
Provinces, was correct and to act accord¬ 
ingly. It was only, discovered sub- 
-sequently, owing to the judgment of their 
Lordships of the Privy Council in Shamu 
Patter v. Abdul K adir Ravuthan (4), 
that the view taken by the Courts of 
these Provinces was wrong. Moreover 
dn that case the parties had acted upon 
the mortgage. The mortgagee had actully 
been in possession of the mortgaged pro¬ 
perty from 1839 to 1916. This tended 
to show that the parties believed the 
mortgage to be valid, and, in the circum¬ 
stances, the Court had grounds for find¬ 
ing that the parties did not discover that 
that agreement was void until the pro¬ 
ceedings in the first Court. 

The facts in Hamath Kuar's case (2) 
which is also strongly relied upon by the 
appellant were also peculiar. Their 
Lordships held that the sale of a mere 
■expectancy or reversionary interest was 
manifestly void from its inception, but 
nevertheless the facts showed that the 
parties were under a misapprehension, 
and that the plaintiff did not discover 
the true nature of the rights sold to him 
until his demand for possession was 
resisted. The subsequent discovery that 
the agreement was void was inferred 
from the peculiar circumstances of this 
■case.” 

In the case of Ram Hath v. Damodar 
Prasad (5), the learned Judge emphasised 
the proposition that normally, if an agree¬ 
ment is void ab initio, the “discovery” 
that it is so within the meaning of S. 65 
of the Contract Act* must be held to have 
occurred at the date of the agreement, 
because the parties must be presumed to 
have known the law. But the special 
circumstances of a case may enable the 
Court to say that the discovery was later 
than the date of the agreement itself. 
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In that case the Court found that there 
were special circumstances. The mort¬ 
gage was made by all the adult members 
of a joint Hindu family, and it was acted 
upon by the mortgagees entering _ into 
possession, obtaining mutation of names 
and continuing in possession for a period 
of about twelve years. 

In the present case, the mortgage was 
executed by the only adult member of 
tha joint family, but in other respects 
the facts of thi3 case are quite different. 
Although it was a possessory mortgage, 
the mortgagee never obtained possession. 
He never even applied for mutation of 
names in his favour and he apparently 
made no effort to obtain possession. In 
fact there is no evidence that the parties 
acted upon the mortgage. In these cir¬ 
cumstances there is nothing to rebut the 
presumption that the parties knew the 
mortgage to be void from it3 inception. 
In our opinion there was no “discovery,’ 
within the meaning of S. 65 of the Con¬ 
tract Act, in the course of the proceeding 
in the trial Court, since the parties must 
be presumed to have known from the 
beginning that the agreement was void 
and there is no evidence to rebut this 
presumption. 

The respondent has relied upon the 
ruling of their Lordships of the 
Privy Council in the case of Mohori 
Bibee v. Dharmod&s Ghose (7). This was 
a case where a mortgage was made by a 
minor in favour of a money-lender and 
it was held that the mortgagee was not 
entitled to repayment of the money by 
reason of the provisions of S. 65 of the 
Contract Act, since that section must be 
based upon a contract between com¬ 
petent parties, and is inapplicable to a 
case where there is not, and could not 
have been, any contract at all. In our 
opinion the ratio decidendi does not 
apply to the present ’case. In the pre¬ 
sent case, the mortgagor Sabhajit Singh 
was perfectly “ competent to contract 
under S. 11 of the Contract Act but he 
was not competent to bind the joint 
family property without legal necessity. 
His contract or agreement is quite differ¬ 
ent from a contract entered into by a 
minor, who was not competent to enter 
into any contract at all. 

Even if it is held that the agreement 

was “ discovered to be void ” during the 

(7) [1903] 30 Cal. 530=30 I. A. 114=7 C. W ' 
N. 141=8 Sar. 374 (P. C.). 
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proceedings of the trial Court, it is diffi¬ 
cult to sea how the relief claimed under 
S. 65 of the Contract Act could be given 
in the same suit.. We may mention that 
the plaintiff did nob expressly ask for 
a money decree in the alternative, but 
we do not think the Courts would be 
powerless to grant a money decree for 
that reason only. The difficulty is, that 
if it is held that the discovery was made 
during the proceedings in the ferial Court 
that means that the cause of action ac¬ 
crued after the date of the institution of 
the suit. It is difficult to see how a 
Court can grant a decree on a cause 
of action which had not arisen before the 
institution of the suit. The Patna High 
Court have held in the case of Govind 
Ranianuj Das v. Devendrabala Dasi (8), 
that a cause of action must be antece¬ 
dent to the institution of a suit and' 
could not arise from the pleadings them¬ 
selves. It might be held that the deci¬ 
sion of the trial Court gave a cause of 
action for a fresh suit based upon S. 65 
of the Contract Act, on the ground that 
the discovery that the agreement was 
void, was made when the trial Court 
passed its decree. Rut we do not think 
that a Court can come to a decision that 
an agreement is void and can then treat 
that decision as giving a fresh cause of 
action, and proceed to grant relief under 
S. 65 of the Contract Act in the same 
suit. If the discovery, that the agree¬ 
ment was void, was nob made before the 
institution of the suit, then we think the 
parties cannot be held to have mg.de the 
discovery until the Court delivers judg¬ 
ment to that effect. 

The Court -below rejected the claim 
based upon S. 65 of the Contract Act on 
the ground that the defendant himself 
was not proved to have received any ad¬ 
vantage from the loan. We doubt whe¬ 
ther it was necessary to prove that the 
defendant personally received advantage. 
The liability to mako restitution 
attached to the mortgagor Sabhajib 
Singh, and wo think his son would be, 
hound to discharge that liability just as 
he would ho bound to discharge 
an ordinary debt duo from his father. 
There is no suggestion that the loan 
was contracted for an immoral pur¬ 
pose, and there is certainly nothing im¬ 
moral in the liability to make repay- 

(8) [1919] 4 Pat. I-. J. 387=52 I. C. 231. 


ment. On the contrary it is an equitable 
liability.We agree with the Court betow 
in dismissing the appeal, but come.to- 
this conclusion on different grounds. 

We find that the parties must be held 
to have known the agreement of the 
20th July 1916 to be void on the. date- 
of its execution, and that there was no 
subsequent “ discovery ” within the 
meaning of S. 65 of the Contract Act. 
The cause of action for suit under S. 65-’ 
accrued on the 20th July 1916. 

No arguments have been addressed to- 
us as to which article of the 1st Sche¬ 
dule of the Limitation Act would be ap¬ 
plicable to a suit of this nature ; but no¬ 
article giving a period of limitation- 
longer than six years can even be sugges¬ 
ted ; so in any case the suit would have- 
been time-barred. It is stated in para. 8- 
of the plaint that the cause of action 
for the suit accrued on the 20th July 
1916, the date of 'the execution of the 
deed and on the 20bh July 1918, the date- 
on which the stipulated period expired. 
But the suit was instituted on the 
17/I8th August 1925. 

Even if the “ discovery’' was nob made- 
before the institution of the suit then it 
cannot have been made before the trial 
Court delivered judgment. So in our opi¬ 
nion the trial Court could nob have passed 1 
a money decree based upon the defen- 
dant's liability under S. 65, in the same- 
suit, although the trial Court’s decree 
might have given the plaintiff a cause of 
action for a fresh suit. 

For these reasons we dismiss the 
appeal with costs. 

r.d. Appeal dismissed. 
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Stuart, C. J„ and Raza, J. 

Jarjeshar Pandey and others —Plain¬ 
tiffs—Appellants. 

V. K 

Mani Ram and anothei —Defendants— 
Respondents. 

Second Appeal No. 490 of 1926, Decided 
on 16th March 1927, against the decree 
of the Dist. J., Fyzabad, D/- 22nd 
September 1926. 

Hindu Law—Joint family—Debts by father 
and decree on these debts—Subsequent suit for 
partition will not save property from execution 
UJiless debts were immoral. 

Where a Hindu joint family oousisfcs, of** 
father and sons and the father has incurred 
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debts and a decree bas been passed on the basis 
of those debts, the estate can be taken in execu¬ 
tion proceedings unless the debts had been 
inourred for immoral purposes; A.I.B. 1924 

-P. C. 50, Foil. CP. 181. O. 2] 

And in no circumstances can that liability of 
the estate to be taken in execution proceedings 
be removed by the subsequent filing of a suit for 
ipartitioo. [P. 181, C. 2J 

Byder Busein and Ali Zaheer —for 
Appellants. 

R. D. Sinhci —for Respondent No. 1. 

Judgment. — The circumstances in 
which this appeal has arisen are as 
-follows. Ram Lai Pandey executed a 
deed in favour of Manni Ram. A decree 
was passed upon this deed against Ram 
Lai on the 6th August 1925. Ram Lai 
’has ' five sons Jageshar, Jaswant, Jai 
Govind, Jai Ram and Jagrup; and 
Jaswant has two minor sons. On the 
24th November 1925, the latter seven 
persons filed a suit against Ram Lai and 
others asking for a partition of the joint 
family property and the setting aside of 
a deed of mortgage which Ram Lai had 
-executed. Subsequent to the institution 
-of this suit, but before its decision, Manni 
Ram attached certain property in execu¬ 
tion of his decree. The present plain¬ 
tiffs, the sons and grandsons of Ram Lai, 
objected to the attachment. They failed 
•in respect of the main portion of their 
case, and have then instituted the present 
suit which was dismissed by the trial 
Oourt on the 31st of May 1926. The 
appeal to the District Judge was dis¬ 
missed on the 22nd September 1926. It 
ds to be noted that the decree in the 
partition suit was passed on the 26th 
April 1926, and that the plaintiffs have 
•been granted the partition which they 
desired, but that they have been refused 
■the relief of setting aside the deed of 
mortgage. It is argued before us by the 
learned counsel for the appellants that 
inasmuch as the institution of the parti¬ 
tion suit had the effect of creating a 
division of interests in the property it 
must be held that 5/6ths of the property 
attached had passed out of the reach of 
the decree-holder on the 24th November 
1925, the date when the partition suit 
was instituted. On this date the pro¬ 
perty had not been attached. There can 
be no doubt as to the fact that, as laid 
•down by their Lordships of the Judicial 
Oommittee in Ramalinya Annavi v. 
Narayan Annavi (1) and in previous 

.(1) A. I. R. 1922 P. C. 201=45 Mad. 489^49 
I. A. 1G8 (P. C.). 
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decisions, the institution of a suit for 
partition by a member of a joint Hindu 
family effects a severance of the joint 
status of the family but the matter is 
somewhat different in respect of the 
liability of the family property, in execu¬ 
tion of a decree passed before the suit for 
partition had been instituted. The last 
pronouncement as to the liability of a 
joint family property in execution pro¬ 
ceedings is in the decision of their Lord- 
ships of the Judicial Committee in Brij 
Narain v. Mangla Prasad (2). It is 
there laid down that where a Hindu 
joint family consists, as here, of a 
father and sons and the father, has 
incurred debts and a decree has been 
passed on the basis of those debts, the 
estate can be taken in execution proceed¬ 
ings unless the debts had been incurred 
for immoral purposes. Here upon the 
facts, so far from the debts having been 
incurred for immoral purposes, they were 
incurred by Ram Lai for the legitimate 
requirements of the family, and the decree 
passed against Ram Lai laid the estate 
open to be taken in execution proceed¬ 
ings. It is our view that in no circum¬ 
stances can that liability of the estate to 
be taken in execution proceedings be 
removed by the subsequent filing of a 
suit for partition. In this particular 
case it has been found on the fact3 that 
these partition proceedings were fictitious 
and collusive and intended solely to 
deprive Manni Ram of his security. That 
is a finding of fact which cannot be 
challenged in second appeal. In these 
circumstances the plaintiffs’ suit, which 
was for a declaration that the 5/6ths 
share of the property in suit was not 
liable to l>3 attached and sold in execu¬ 
tion of the decree, has been rightly 
dismissed. We dismiss this appeal with 
costs. 

G.B. Appeal dismissed. _ 

(2) A. I. R. 1921 P. U. 5J=4G All. 95=01 1. A. 

129 (P. C.). 
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Wazlr Hasan, J. 

(danda Prashad and anoLhct -Defen¬ 

dants— Appellants. 

v. 

B. J/ ahadco Bicx —Plaintiff—Respon¬ 
dent. 

Rent Appeal No. 25 of 1926, Decided 
on 8th February 1927. 
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Oudh Rent Act (22 of 1886), S. 140— Suit by 
zemindar for rent—Zamzndar liable to pay to 
tenant nankar or cash allowance, the amount 
of which being a little more than that of rent — 
No exchange of rent or nankar between the par¬ 
ties—Rent will be decreed as paid and not as 
set-off. 

Where the liability for nankar or cash al¬ 
lowance was inseparable from the under-pro¬ 
prietary tenure, i. e., where an under-proprietary 
tenant had to pay rent to his zamindar and 
the zemindar in his turn was liable to pay to 
the tenant nankar, the amount of which was 
only a little more than that of the rent, and 
when there was no exchange of nankar and rent 
on either side. 

Held • that the^e facts constituted not a set- 
oS but payment of rent, though the manner of 
payment was peculiac in this case. [P 183, C 1] 

H. Husain —for Appellants. 

Radha Krishna —for Respondent. 

Judgment. —This is the defendants 
appeal from the decree of the District 
Judge of Rae Bareli, dated the 18th of 
March 1926, reversing the decree of an 
Assistant Collector of the First Class of 
thosamo place, dated the 30th of Sep¬ 
tember 1925. 

The ca3e is a very simple one bub has 
been complicated by unnecessary intro¬ 
duction of the plea of estoppel as against 
the plaintiff’s claim. The nature of this 
so-called plea of estoppel will be more 
apparent as this judgment proceeds. 

The claim, out of which this appeal 
arises, was laid for the recovery of rent 
under Cl. 2 of S. 108 of the Oudh Rent 
Act 1886. The defendants in para. 7 
of their written statement pleaded pay¬ 
ment and the manner in which the pay¬ 
ment was made is described in the same 
paragraph. They claimed under-pro¬ 
prietary rights in the lands in respect 
of which the rent was claimed. 

The Court of first instance found that 
the defendants had never paid rent for 
these lands and the plaintiff in consi¬ 
deration thereof had never paid a certain 
nankar due from him to the defendants. 
In this view of the case the suit for 
arrears of rent was dismissed. 

On appeal by the jilaintiff the plea of 
estoppel was introduced as if the Court 
of first instance had hold that the plain¬ 
tiff was estopped from bringing his suit 
for the recovery of arrears of rent. A 
good portion of the judgment of the 
lower appellate Court is devoted to the 
discussion of reasons in support of the 
view that the plaintiff was not so es¬ 
topped. 


According to my judgment the defend¬ 
ants never raised any plea of estoppel 
and the judgment of the Court of first 
instance in dismissing the plaintiff’s suit- 
is not founded on that plea .either. The 
gravamen of the defence was the 
payment of rent for which the claim wa3* 
made. I am of opinion that that de¬ 
fence has well bean established. The* 
counsel for the parties and the learned 
Judges of the Courts below are all ag¬ 
reed that the defendants have never 
paid the rent for which the lands they- 
hold are liable. It is further agreed, 
that the nankar or cash allowance pay¬ 
able by the plaintiff to the defendants 
has also never been paid by the former* 
to the latter. This takes me back to the^ 
origin of the two rights involved in the. 
consideration of the plea of payment. 

From a perusal of Exs. Al, A2, A3, 
A4 and A5, which are orders and de¬ 
crees of the First Settlement Courts, it 
is abundantly clear that a decree for. 
5 bighas 3 biswas and 17 biswansis of. 
land was made in favour of the pre- 
decessors-in-interest of the present defen¬ 
dants and it was in under-proprietary 
right. The actual words used in these-- 
documents are “ inferior rights. ” The 
rent for these lands was fixed at Rs. 32 
per annum. This conclusion is sup¬ 
ported by the entry in the wajib-ul-arz- 
(Ex. A 6) and by the entries in the 
revenue papers of the village since the* 
Regular Settlement up to the present 
day. By the same order the defendants' 
further obtained a decree for a sum of* 
Rs. 33-5-3 annually as cash allowance 
in the same rights, that is under-pro¬ 
prietary right, against the zemindar. In 
Mr. ]\£ac Andrew’s order of the 29th of' 
April 1863, it was observed that the-* 
cash allowance granted under the decree' 
of the Court could best be expressed by 
reducing the rent of the under-pro¬ 
prietary tenure. The decree for the lands- 
and the decree for the cash allowance- 
were made inter-dependent and they were^ 

to be held by the defendants’predecessor- 

in-interest in the same right. I would, 
therefore, hold that the plea of pay¬ 
ment lias been established in this case. 

In support of the decree of the' 
Court below the learned pleader for the* 
respondent argued that the defence raised' 
in this suit was one of set off and as- 
such was excluded by the provisions ot' 

S. 140 of the Oudh Rent Act. This wft'y 
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of looking at the pleadings has been the 
source of all the confusion in the case 
and I decline to entertain the argument 
even for a moment. To my mind there 
is no plea of set-off. As already stated, 
it is a plea of payment though the man¬ 
ner in which the payment has been 
made is peculiar in this case. 

It was further argued on behalf of the 
respondent that the cash nankar was 
decreed as against the entire zamindari 
body of the village and that the respon¬ 
dent only holds a 14-annas share in that 
village. The answer to this argument 
is furnished by the judgment under 
appeal. The under-proprietary lands 
have in their entirety been thrown into 
the plaintiff’s share at the recent parti¬ 
tion and as I have already held that the 
liability for the cash nankar is insepar¬ 
able from the under-proprietary tenure 
in the lands it follows that the plaintiff 
must bear the entire liability. 

I accordingly allow this appeal, set 
aside the decree of the lower appellate 
Court and restore the decree of the 
Court of first instance with costs all 
through. 

j.v. Appeal allowed. 
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Raza and King, JJ. 

Mahmud-ul-Hasan Kirmani — 
tiff—Appellant. 


Plain 


v. 


Baldeo Singh and another —Defen 
dants—Respondents. 

Civil Appeals Nos. 5 and 6 of 1926 
Decided on 31st January 1927, from thi 
decrees of Hasan, J., D/- 17th Marcl 

1926, in Second Appeal No. 212 of 1925. 

.■ * ° udh Courts Act (1925), S. 12 (2)— Cas. 
to be fit for appeal—Appellant is enti 
tied to argue on all points . 

Where a case is declared to be a fit one fo 
appeai under S. 12, sub-S. (2) the appellant i 
eutitled to argue the appeal on all the point 
taten in the appeal and is not confined to th 
poiuts considered by the Judge certifying th 
fitness. & j-p X 8 4 c 12 

(6) Landlord and tenant — Under-proprietar 
rights. 

A man who sets up sir rights does not neces 
sarily claim under-proprietary rights: 5 O.L.J 
121, Foil. % [p X Q 4 q 2 

(c) Civil P. C., S. II —Decision of a Beventi 
Court as to status of a tenant is not res judical < 
in a subsequent civil suit. 

. The Court of revenue has the exclusive juris 
diction- to determine what is the status of ; 


tenant of lands, and what are the special or 
other terms upon which such tenant holds and 
the civil Courts have the exclusive jurisdiction 
to decide whether or not a person in possession 
of lands holds a proprietary or under-proprietary 
right in the lands and therefore a decision of a 
Revenue Court as to the status of a tenant is 
not res judicata in a suit -in civil Court : 20 

O. C. 8, Bel. on. [P 185 C 1] 

( d ) Oudh Sub- Settlement Act (1866), S. 10— 
Defendants must prove their formerly being pro¬ 
prietors—Lands in suit had been held since 
13-2-1844, and that lands had been held as 
sir. 

Under R. 10 it is necessary for the defendants 
to prove (1) that they have formerly been pro¬ 
prietors, (2) that the lands in suit had been held 
by them or by some persons from whom they 
inherited at some time since the 13th February 
1844, and (3) that the lands had been held by 
them as sir (or nankar) when they were in pro¬ 
prietary possession. [P 185 C 1] 

(e) Practice — Precedents. 

Hard cases must not be allowed to make bad 
law. [P 185 C 2] 

M. Wasim —for Appellant. 

K. P. Misra —for Respondents. 

Judgment. —These appeals arise out 
of two declaratory suits brought by the 
plaintiff against Baldeo Singh and Fateh 
Singh separately in the Court of Munsif, 
Fatehpur, in the District of Bara Banki. 
The plaintiff i3, admittedly, the proprie¬ 
tor of the village Mujibpur, hamlet of 
Sheikhpur. Baldeo Singh and Fateh 
Singh hold certain lands in that village 
and pay rent for the same. Baldeo Singh 
holds 16 bighas, 13 biswas, 10 biswansi3 
land at the annual rent of Rs. 27-10-0. 
Fateh Singh holds 14 bighas, 2 biswas 
land at the annual rent of Rs. 25. The 
declaratory suits were brought by the 
plaintiff in respect of these very lands. 
The rent for the years 1328 to 1331 
faslisfell in arrears and the plaintiff 
brought suits for ejectment against both 
the persons named above. Each defen¬ 
dant asserted his under-proprietary right 
in respect of the lands held by him 
and his plea was accepted by the Rent 
Court. The plaintiff’s suits were conse¬ 
quently dismissed by the Rent Court on 
the 29th April 1924. The plaintiff then 
brought the in*esent suits against the 
defendants (separately), for a declaration 
that thoy were not under-proprietors of 
the land in respect of which they claim¬ 
ed under-proprietary tenure in eject¬ 
ment proceedings taken against them in 
the Rent Court. 

The defence was that the defendants 
were under-proprietors. The under-pro¬ 
prietary title was claimed by the defen¬ 
dants on various grounds. 
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The plaintiff’s claim was decreed by 
the learned Munsif. The defendants’ 
appeals were dismissed by the learnel 
Subordinate Judge of Bara Banki.* They 
then came to this Court in second appeal 
and ‘their appeals were allowed by a 
learned Judge of this Court on the 17th 
March 1926. The plaintiff then applied 
for permission to appeal under S. 12 of 
the Oudh Courts Act of 1925. His ap¬ 
plications were granted and it was dec¬ 
lared that the case was a fit one for ap¬ 
peal. The appeals were thus referred to 
a Bench of this Court for decision. 

In disposing of these appeals, we have 
to see if the defendants named above 
have succeeded in establishing under¬ 
proprietary rights in respect of th9 lands 
in suits under R. 10 of the Oudh Sub-Set¬ 
tlement Act of 1866. Though the under- 
proprietary title was based on several 
grounds in the lower Courts, but the 
only ground which survived for consi¬ 
deration in this Court was that ‘the de¬ 
fendants were entitled to under-proprie¬ 
tary right under R. 10 of the Oudh Sub- 
Settlement Act. This was the only ground 
which our learned brother had to con¬ 
sider in disposing of the appeals before 
him and which we have to consider now, 
in disposing of the appeals before us. 
Our learned brother has found that 
the defendants have succeeded in esta¬ 
blishing their under-proprietary title to 
the lands in suit within the meaning of 
R. 10 of the Oudh Sub-Settlement Act. 
This finding is questioned in the appeals 
before us. 

The respondents’ learned counsel con¬ 
tends that the appsllant should confine 
bis arguments to the particular point 
which was considered by our learned 
brother in declaring that the case was a 
fit one for appeal under S. 12, sub-S.’(2) of 
the Oudh Courts Act of 1925. We are nob 
prepared to accept the contention. We 
think the whole appeal is open before us 
and it should not bo confined to the par¬ 
ticular point which was considered by 
our learned brother in making a declara¬ 
tion required by sub-S. 12 of the Oudh 
Courts Act. It was not provided by that 
section that the appeal should be heard 
on that point only which was considered 
by the Judge, who made the decree in 
declaring that the case was a fit one for 
appeal. Our learned brother has dec¬ 
lared that the case is a fit one for appeal. 
The memorandum of appeal was before 
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him at the time he made the declaration. 
In our opinion the appellant is entitled 
to argue his appeals before us on all the 
points taken in the appeals. Whether 
or not there is any substance in the plea 
or pleas taken by him in the appeals is a 
different question. 

Now we proceed to consider the plain¬ 
tiff’s appeals. Our learned brother has 
based his finding on a judgment of the 
Rent Court in an ejectment case between 
the predecessors-in-title of the parties in 
1869 (Ex. A-19). There is nothing in 
this judgment to show that the lands to 
which it refers are the lands with which 
we are new concerned in this litigation. 
There was a dispute between the parties 
abeut the identity of the land in the 
lower Courts. That point was decided 
against the appellant by our learned 
brother. The appellant's learned coun¬ 
sel, however, doe3 not question the find¬ 
ing of our learned brother on this point 
in the appeals before us. The judgment 
of the Rent Court of 1869 should, there" 
fore, be taken to refer to the lands with 
which we are now concerned in this liti¬ 
gation. We have considered that judg¬ 
ment carefully. It seems to us to be 
impossible to say definitely on that evi¬ 
dence that in the year 1869 the eject¬ 
ment notice issued by the plaintiff’s pre¬ 
decessor-in-title was contested by the 
defendant’s predecessors-in-title on the 
ground that they were under-propreitors. 

It is true that the word “ sir ” was used 
in the judgment in question, but as 
pointed out in the case of Khartnib Singh 
v. Abbas Dandi Bibi (1) a man who sets 
up sir rights does not necessarily claim 
under-proprietary rights for, under S. 5 
of Oudh Rent Act tho person who is in 
possession of the sir land under certain 
circumstances is deemed to be nob an 
under-proprietor but an occupancy ten¬ 
ant and it is also clear from the provi" 
sions of the Oudh Rent Act that an occu¬ 
pancy tenant cannot be ejected by an 
issue of notice. There is nothing in the 
judgment to show that the Rent Court 
had used tho word “ sir ” to mean under¬ 
proprietary right or that it was held in 
those proceedings that the defendants* 
ancestors wore entitled to claim under¬ 
proprietary rights in respect of the lands 
held by them. 

16 appears to us that the view of the 
Commissioner who decided that case on 
(I) [1918J 5 O. L. J. 121=46 I. O. 849. 
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>the 25fch September 1869, was hypotheti¬ 
cal and speculative on some points. Even 
granting that the word “ sir ” was used 
in that judgment to mean under-proprie¬ 
tary right, that expression cannot help 
the defendants in this case. Be it as it 
may the judgment in question does not 
operate as res judicata against the pre¬ 
sent plaintiff in the present litigation. 
As pointed out by their Lordships of the 
Privy Council in the case of Mohammad 
\ Abdul Hasan Khan v. Prag (2) the Court 
of revenue has the exclusive jurisdiction 
to determine what is the status of a te¬ 
nant of lands, what are the special or 
other terms upon which such tenant 
holds, and that the civil Courts have the 
exclusive jurisdiction to decide whether 
or not a person in possession of lands 
holds a proprietary or under-proprietary 
right in the lands. It should be noted 
that the case was decided by the Rent 
Court after the Settlement Court had 
rejected the claims of the defendants’ an¬ 
cestors for proprietary rights and also for 
sub-settlement in Village Mujibpur. The 
•claim for proprietary-rights was finally 
rejected on the 7th January 1869, (Bx.9) 
and the claim for sub-settlement, on the 
22nd July 1869 (Ex. 10). 

Under R. 10 of the Oudh Sub-Settle¬ 
ment Act, 1866, it was necessary for the 
defendants to prove (1) that they have 
formerly been proprietors, (2) that the 
lands in suit had been held by them or 
by some persons from whom they inhe¬ 
rited at some time since the 13th Febru¬ 
ary 1841, and (3) that the lands had been 
held by them as sir (or nankar) when 
they were in proprietary possession. 

We agree with our learned brother 
that R. 10 does not require that the 
claimant must have been proprietor 
within 12 years preceding the date of 
annexation, i. e., 13th February 1856, 

• and it is enough to show that the claim¬ 
ant or his predece3Sor-in-interest was a 
i proprietor at some time and that under 
the said rule the limitation is insisted 
upon only with reference to the posses¬ 
sion of the sir lands with regard to 
I which the claim is made. It is also 
j necessary for the claimant to prove that 
the land had been held by him (or his 
; predecessor-in-interest) as sir (or nankar) 
when he was in proprietary possession. 

(2) [1017] 20 0. C. 8=38 I. C 811=5 O. XTjT 

34 (P. 0.). 
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We have to see what have the defen* 
dants proved ? There are some passages 
in Ex. 9 which may be relied upon as 
observations made by the Settlement 
Court, indicating that the -defendants’ 
ancestors had formerly been pro¬ 
prietors of the village, but this point is 
not free from doubt. It was stated 
at the close of the judgment that the 
defendants’ ancestors had nothing to 
show that they were ever acknowledged 
as zemindars. It was clearly stated in 
the judgment in the sub-settlement case 
that the defendants' ancestors were not 
the old proprietors of the village. Even 
granting that the defendants’ ancestors 
were proprietors of the village at a very 
remote period and that the lands in suit 
had been held by them at some time 
since the 13th February 1844, the defen¬ 
dants have failed to prove that the lands 
in suit had been held by them (or their 
ancestors) as sir when they were in pro¬ 
prietary possession. We do not find and 
have not been referred to any reliable 
evidence on that point. It may be that 
it is very difficult for the defendants to 
prove at the present time that the lands 
in suit had been held by them or their 
ancestors as sir, but the Court cannot 
help them. It cannot be presumed that 
the lands which were held by them or 
their ancestors in 1869, had been held by 
them as sir also when they were in pro¬ 
prietary possession at a very remote 
period. Hard cases must not be allowed! 
to make bad law. The fact in question! 
might have been proved if the defendants 
or their ancestors had put forwai'd a 
claim under R. 10 mentioned above at 
the first Regular Settlement, but they 
failed to do so. They (or their ances¬ 
tors) were recorded as mere tenants of 
the lands in suit in the papers prepared 
at the last two Settlements and the en¬ 
tries in the village papers are all against 
them. 

In these circumstances we are unable, 
with great respect, to agree with the 
learned Judge of this Court who decided 
these appeals. In our opinion the plain¬ 
tiff’s suits should ho decreed with costs. 
Wo agree with the conclusions of the 
trial Court and the learned Subordinate 
Judge and restore the decree of the trial 
Court. The plaintiff will get his costs 
from the defendants in all the Courts. 

B-D. Suits decreed. 
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Stuart, C. J. and Raza, J. 

Rabinath Bakhsli Singh and another — 
Plaintiffs—Appellants. 

v. 

Raja Sayed Ahmad All Khan and an - 
othey — Defendants—Respondents. 

First Appeal No. 60 of 1926, Decided 
on 23rd March 1927, from the decree of 
the Sub-J. f Mohanlalganj, Lucknow, 
D/- 17th February 1926. 

(rt) U. P. Land Revenue Act (3 of 1901), 
S. Ill 'There can be partition between superior 
and under-proprietors and both can be recorded 
co-sharers. 

A superior proprietor and au under-proprietor 
have between themselves a community of inter¬ 
est which can be the subject of partition and in 
which the share of each can be separately appor¬ 
tioned, and a superior proprietor and an under- 
proprietor will both be considered recorded co- 
shirers within the meaning of S. Ill inasmuch 
as although their interests are not of a precisely 
similar character, the profits .of the mahal are 
divided between them and that the names of 
both are recorded, though not in the same re¬ 
gister ; 11 O. C. 252, Rel. on. [P 188 C 1] 

(6) U. P. Land Revenue Act (3 of 1901), S. 
HI— Proprietary ” also includes “ under-pro¬ 
prietary ” — Question of title to lands under 
partition cannot be decided in civil Courts pend¬ 
ing partition proceedings—Recorded under-pro¬ 
prietor objecting that-he should be recorded under¬ 
proprietor in respect of additional land —■ Ques• 
tign of title is raised. 

The word “ proprietary ” in S. Ill must be 
read as including the word " under-proprietary.” 
Whore, therefore, the objections of the under- 
proprietors in the partition proceedings are that 
in addition to the share in respect of which they 
are recorded under-proprietors, they are uuder- 
p’*oprietors of an additional area of laud, a ques¬ 
tion of proprietary title is involved and where 
such objections are dismissed by the revenue 
Court on the ground that they were filed too late 
they must be considered as having been fiually 
decided, and it is not open to a civil Court to re¬ 
consider the matter. No suit will lie iu a civil 
Court at the instance of the parties to partition 
proceedings pending in a Court of revenue for the 
decision of a question of title -concerning the 
property to which the proceedings relate and 
jurisdiction is not given to the civil Courts 
owing to the fact that the matter has not been 
determined in the revenue Courts. If the parti¬ 
tion proceedings eventually terminate in a re¬ 
fusal to adjudicate in tho matter and thus be¬ 
come null and void it may be open to the plain¬ 
tiffs to bring another suit upon the point : A. I. 
R. 1922 All. 158, Poll. CP 138 C 1 & 2] 

A. P. Sen and D. K. Seth —for Appcl- 
lants. 

Niamat Ullah and Tara Shanko -for 

Respondent No. I. 


Judgment. —In order to understand 
the questions for decision in this appeal,’ 
it is necessary to state the following 
facts. The village of Bahrauli was owned 
formerly in its entirety by the Maharaja 
of Ajudhia. A certain Nageshar Bakhsh 
Singh obtained a settlement decree for 
under-proprietary rights in 8 annas of 
the village. In 1890 Nageshar Bakhsh 
Singh executed a sale deed (Ex. A-12), 
the contents of which need not be parti'; 
cularized. It is sufficient to say here,! 
that it purported to be a deed of sale,- 
and that after its execution the Maharaja 
of Ajudhia was recorded as superior pro* ! 
prietor of the whole village and that : 
Nageshar Bakhsh Singh was recorded ae ; 
an under-proprietor of a 1 anna share. 
Subsequently the Ajudhia estate sold a 
full proprietary title of 7 annas 6 pies tp 
the Raja of Salempur, and a full pro¬ 
prietary title of 7 annas 6 pies to the 
Raja of Sheogarh ; and after those trans-' 
actions the record in the khewat was ae 


follows : 
Raja of 

7 annas 6 pies 

Full proprietary 

Salempur 

title. 

Raja of 

7 annas 6 pies 

Full proprietary 

Sheogarh 

title. 

Maharaja 

1 anna 

Full proprietary 

of 


title in which 

Ajudhia 


was included a 


1 anna land 
under-proprie¬ 
tary title i» 

N ageshar 
Bakhsh Singh. 

On the 

16bh June 1922, fcho Raja of 


Salempur presented an application under 
the provisions of S. 107, Local Act 3 of 
1901, in the Revenue Court for a com¬ 
plete partition of his 7 annas 6 pies 
share. A proclamation was issued under 
S. 110. Nageshar Bakhsh Singh was then 
dead and notice of this proclamation was 
issued to Rabhinath Bakhsh Singh and 
Bhagwan Bakhsh Singh, the appellants 
in this appeal, a3 the owners of the 1 
anna under-proprietary title. Their 
naraei had been recorded in place of th» 
name of Nage3liar Bakhsh Singh deceased- 
On the 22nd August 1922, an order 
passed (Ex. A-5) adjourning the hearing 
to the 14tli September, 1922. On the 
14 th September 1922, an order was 
passed (Ex. A-6) directing that the vil¬ 
lage should be divided into four mahals : 

(1) A full proprietary mahal of 7 aunas and ® 
pies in the name of the Raja of Salen** 
pur. 
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(2) A full p”o>rUtiry mihil of 7 aims and 
6 pies In the name of the Raja of Sheo- 
garh. 

.(3) A full proprietary mahal of 1 anna in th e 
name of the Maharani of Ajudhia, th a 
Maharaja having sinoe died. 

(The last mahal was to include the 1 anna 
under-proprietary m vh il of Rabinath 
• Bakhsh Singh and Bhagwan Bakhsh 
Singh). 

(4) A very small mahal in the name of the 
Crown. This was of a few plots not in¬ 
cluded in the 1G annas. 

Some objections were filed by Rabinath 
Bakhsh Singh on the 8th February 1923, 
(Ex. A-10). They were disposed of by 
Ex. A-8 on the 9th March, 1923. On the 
29th March 1923, Rabinath Bakhsh 
Singh and Bhagwan Bakhsh Singh filed 
an objection Ex. A-ll. Para. 7 of this 
objection was to the effect, inter alia, 
that in addition to the under-proprietary 
mahal of 1 anna, the objectors owned 124 
bighas 19 biswas specific plots held in 
under-proprietary right. Half of the'so 
plots were stated to have been inherited 
by them from a certain Bakhta war Singh, 
and the other half wa3 stated to have 
been excluded from the deed of sale Ex. 
A-12 in favour of the Maharaja of Aju¬ 
dhia and derived by them from Nageshar 
Bakhsh Singh. The opposite party re¬ 
plied to these objections, and on the 26th 
February 1924, Rabinath Bakhsh Singh 
and Bhagwan Bakhsh Singh filed a reply 
to that reply Ex. A-l. On the 26th Feb¬ 
ruary 1924, the Deputy Collector decided 
in Ex. 20, that Rabinath Bakhsh Singh 
and Bhagwan Bakhsh Singh were enti¬ 
tled to file these objections at that stage, 
and on the 14th March 1924, he decided 
in Ex. 19 that, although they were enti¬ 
tled to file those objections, he could not 
proceed with them, as their names were 
not in the khewat in respect of these 
plots, and that before he could proceed 
with those objections they must obtain a 
declaration of title from a proper Court. 
Against the order Ex. 20 the Raja of 
Salempur filed an appeal to the Deputy 
Commissioner. Against the order Ex. 19 
Rabinath Bakhsh Singh and Bhagwan 
Bakhsh Singh filed an appeal to the 
Deputy Commissioner. 

On the 11th October 1924, the Deputy 
Commissioner in Ex. 22 found that the 
objections of Rabinath Bakhsh Singh and 
Bhagwan Bakhsh Singh wore time-bar¬ 
red, and on the same date in 5!x. 23 he 
found that in no circumstances could 
those objections be allowed to proceed as 
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their names were not on the khewat. 
The Commissioner apparently upheld 
both these orders on appeal and on the 
14th May 1925, the Board of Revenue" 
arrived at the same conclusion in Ex. 
25. Ex. A-13 which is dated the 14th 
August 1925, shows that, owing to ther 
view taken by the Board of Revenue, the 
partition proceedings were held up sine 
die. No final orders have been passed on 
the partition proceedings. 

On the 6th October 1925, Rabinath 
Bakhsh Singh and Bhagwan Bakhsh 
Singh filed the suit out of which this ap¬ 
peal arises against the Raja of Salempur 
and the Raja of Sheogarh only for a de-‘ 
claration that the plaintiffs were enti¬ 
tled as under-proprietors to three distinct 
sets of property. The learned trial Judge 
has dismissed the suit on the ground that 
it is barred, because the plaintiffs should 
have taken the plea, which they are now 
taking by way of objections raising ques¬ 
tion of title under the provisions of 
S. Ill, Local Act 3 of 1901, and because 
that in so far as they had taken the plea 
their plea had been rejected by the re¬ 
venue Court. 

Against this decision they appeal. The 
question raised is one of some difliculty.- 
In the first place we have to consider 
whether Rabinath Bakhsh Singh and 
Bhagwan Bakhsh Singh were recorded 
co-sharers within the moaning of S. 111. 
We have it that they were at the time 
recorded as co-sharers of a 1 anna under- 
proprietary share. The partition pro¬ 
ceedings wore for the division of the 
superior proprietary rights in the mahal, 
but, in order to effect a partition of the 
superior proprietary rights, it was neces¬ 
sary to determine the position of the 
under-proprietors of the 1 anna share 
and to declare to which mahals, that 
came into being, those under-proprietary 
rights should pertain. In 1897 a Full 
Bench of the Calcutta High Court decided 
that, whe'e there was a superior pro¬ 
prietor of a whole village and an under 
proprietor of 6 annas in the village, the 
superior proprietor was entitled to obtain 
a partition, in order to determine the 
specific portion of the village, in which 
the under-proprietary rights would be 
exorcised. This decision is TIemadri 
Nath Khan v. Hamani Kanta Roy (l). 
We are in agreement with the view 
therein taken. From this decision ifr 

(1) [1897] 24 Cal. 575=1 C.W.N. 40G (F.B.), 
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would follow that a superior proprietor 
and an under-proprietor have between 
themselves a community of interest 
which can be the subject of partition and 
in which the share of each can be sepa¬ 
rately apportioned. In Shankar Bdkhsh 
Singh v. Sardar Singh (2) it was decided 
by the late Court of the Judicial Com¬ 
missioner that in partition proceedings 
under the provisions of Local Act 3 of 
1901, in which the subject of partition 
was under-proprietary rights, the superior 
proprietor could apply for a determi¬ 
nation of his interests in such partition, 
and should be considered a recorded co¬ 
sharer within the meaning of S. 111. 

The same view was accepted by the 
Board of revenue in Siddique Husain v. 
MirFida Husain & the Hon. Rai Sri 
Ram Bahadur (3). The reasons taken 
by the Board of revenue for the view 
ithat a superior proprietor and an under- 
'proprietor could both be considered re¬ 
corded co-sharers within the meaning of 
the section, were that, although their in¬ 
terests were not of a precisely similar 
character, the profits of the mahal were 
divided between them and that the 
names of both were recorded, though not 
in the same register. Wo consider that 
(these reasons are sufficient for regarding 
'the appellants as recorded co-sharers in 
ibhe proceedings in question within the 
meaning of S. 111. What was their posi¬ 
tion ? They were recorded as co-sharers 
of a 1 anna share only. What were the 
objections with which we have to deal ? 
Their objections were that in addition to 
that share of 1 anna they were under¬ 
proprietors of an additional area of land. 
These objections had not been deter¬ 
mined by a Court of competent jurisdic¬ 
tion, and in our opinion they involved 
distinctly a question of proprietary title, 
for in dealing with under-proprietors the 
word “ proprietary ” in this section must 
|be read as including the word “ under¬ 
proprietary ” on the authority of S. 138 
of the same Act. Inasmuch as these ob~ 
joctions were dismissed by the revenue 
Court on the ground that they had been 
filed too late they must be considered as 
having been finally dismissed, and in our 
opinion it is not open to a civil Court to 
'reconsider the matter. It has boen pres¬ 
sed before us that inasmuch as the parti- 

pi) [1908] 11 O.C. 252. 

(3) [1909] Selected Divisions of Board of Re¬ 

venue, page 434. 
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tion Courts have not arrived at a final 
decision, the civil Courts have jurisdic¬ 
tion ; but we do not accept this view. 

We are in agreement with the prin¬ 
ciples laid down in Ram Subhag Singli v. 
Dip Narain Singh (4). We agree that 
no suit will lie in a civil Court at the in¬ 
stance of the appellants, who were parlies 
to partition proceedings pending in a 
Court of revenue for the decision of a 
question of title concerning the property 
to which the proceedings relate, and that 
jurisdiction i9 not given to - the civil 
Courts owing to the fact that the matter 
has not been determined in the revenue 
Courts. If the partition proceedings 
eventually terminate in a refusal to ad¬ 
judicate in the matter and thus become 
null and void it may be open to the 
plaintiffs to bring another suit upon the 
point. But inasmuch as the determi¬ 
nation of the point came within the sole 
jurisdiction of the revenue Courts, and 
was determined against the appellants 
the learned trial Judge was right in dis¬ 
missing the suit. Should the proceedings 
in the partition Court become a nullity a 
fresh cause of action may arise ; but as 
the matter stands before us the suit was 
rightly dismissed. We therefox’e dismiss 
this appeal with costs. 

G.B. A pnea l dismissed. 

(4) A I R. 1922 All. 158=44 All. 74. 
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Stuart, C. J., and Wazir Hasan, J. 

Raghuraj Singh and others Defend¬ 
ants—Appellants. 

v. 

Wali Itlohammad and others —-Plain¬ 
tiffs—Respondents. 

First Appeal No. 69 of 1926, Decided 
on 24th March 1927, against the decree 
of the Sub-J., Gonda, D/- 16th March 
1926. 

(a) Specific Relief Act, S. 42— Suit for de¬ 
claration of title by tender-proprietor to 
forest — Defendant Superior proprietor cutting 
trees ajid pleading title in himself—Suit is 
maintainable in civil Court—Oudh Rent Act, 
S. 108. 

Where in a suit for declaration of title it was 
proved that the defendant ( the superior proprie¬ 
tor ) had cut trees on the lands alleged to be¬ 
long to the plaintiff ( under-proprietor ) ana 
tho defendant pleaded title in himself ; 
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Held : the suit was maintainable and civil 
Court was competent to grant the relief of de¬ 
claration of title. [P 189 C 2] 

(6) Oudh Rent Act, S. 108, Cl. (10) and 9 (c) 
—Suit for possession and damages—Ejectment 
by superior proprietor of under-proprietor by 
cutting trees on latter's plots—Suit is not 
cognisable by civil Courts. 

Where the act of cutting the wood from the 
plots of the plaintiff ( under-proprietor ) by the 
superior proprietor was treated by the plaintiffs 
as an act of dispossession and the relief for 
possession was clearly founded on that act. 

Held ; the suit as brought was one for posses" 
sion on account of the illegal ejectment of an 
under-proprietor by the landlord, and as such 
was cognizible by th9 Rant Court and its cogniz¬ 
ance by the civil Court was barred by the pro¬ 
visions of Cl. 10 of S. 108 of the Oudh Rent Act 
and a claim for damages in respect of the trees 
cut is equally barred under Cl. 9 (c) of the same 
section. [P 189 c 2, P 190 C 1] 

Aditya Prasad and Mahabir Prasad — 
for Appellants. 

Hyder Husein for M. Wasim —for Res¬ 
pondents. 

Judgment. —This- is the defendants* 
appeal from the decree of the Subordi¬ 
nate Judge of Gonda, dated the 16th of 
March 1926. 

The suit, out of which this appeal 
arises, was laid for three reliefs by the 
plaintiffs against the defendants : 

(1) A decree for possession of four plots of 
jungle Land Nos. 274/7, 274/6, 274/8_and 274, out 
of a large area of sakhu jungle No. *274 measur¬ 
ing 44 acres of land situate in village Surehwa 
pargana Mankapur District Gonda. 

(2) A declaration to the effect that the plain¬ 
tiffs were the owners in under-proprietary right 
and iu possession of jungle No. 274, and 

(3) A decree for Rs. 1,500 as damages. 

The ground of the claim for tlie 3 e 
reliefs, as stated in the plaint is that 
the plaintiffs are under-proprietors of 
the village Surehwa and also of jungle 
No. 274 included therein ; that the defen¬ 
dants appellants had cut wood from 
the four plots of the jungle specified 
above in January 1925 and had thus dis¬ 
possessed the plaintiffs therefrom. It 
was further alleged that the Defendant No 1 
1. that is, the superior proprietor of the 
village was also trying to take possession 
of the rest of the jungle and was deny¬ 
ing the plaintiffs’ title thereto. Several 
defences were raised to this claim but 
now in appeal wo are only concerned 
with one. The defence was to the effect 
that the reliefs, for which the suit was 
laid, could not be granted by the civil 
Court as cognizance of the claim in res¬ 
pect of them was barred by the provi- 
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sions of S. 108 of the Oudh Rent Act of 
1886. 

Before proceeding any further we may 
mention that the learned counsel for 
the appellants also, though faint-hearted¬ 
ly urged the pleas raised in grounds 4r 
and 5 of the grounds mentioned in the? 
memorandum of appeal to this Court,- 
but as he did not press them we do not 
think it is necessary for us to give any 
decision. If we were called upon to 
decide those points we would certainly 
decide them against the appellants. 

On the plea of want of jurisdiction the 
opinion of the learned Subordinate Judge 
is that the relief as to recovery of posses¬ 
sion was certainly barred and he there¬ 
fore refused to«grant that relief. He 
was further of opinion that the civil 
Court was competent to grant the relief 
relating to the declaration of title as 
well as the relief for the recovery of 
damages. He accordingly granted both 
these two reliefs to the plaintiffs. In 
appeal it is argued that the learned 
Subordinate Judge has erred in this 
behalf. 

As regards the relief as to declaration 
of title we are clearly of opinion that the 
learned Subordinate Judge is right. In 
paragraph 3 of the plaint, the plaintiffs 
clearly alleged that the Defendant No. 1 
had by his acts and words denied the 
plaintiff's title to the jungle in question. 
The defendant admitted that he had 
cut the trees of the four plots in suit. 
He also pleaded title in himself as 
regards the entire jungle. On this state- 
of the pleadings there i3 no doubt in our 
mind that the relief of declaration as to - 
title was open to the plaintiffs and it. 
was rightly granted by the Court below. 

Now remains the question of jurisdic¬ 
tion as regards the relief for damages. 
According to the allegations in the plaint 
there can be no question that the act of 
cutting the wood from the four plots 
which have been specified in the begin¬ 
ning of this judgment, was treated by the 
plaintiff's as an act of dispossession and 
the relief for possession was clearly 
founded on that act. This being so, the 
suit, as brought, was one for possession 
on account of the illegal ejectment of an 
under-proprietor by the landlord, and as 
such was cognizable by the Rent Court 
and its cognizauce by the civil Court 
was barred by the provisions of clause 10 
of S. 108 of the Oudh Rent Act of 1S86 

* 
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and this is the opinion of the learned 
Subordinate Judge himself. This being, 
so it follows that the claim for damages 
•is equally barred under Gl. 9 (c) of the 
same section. The damages in this case 
were clearly caused according to the 
allegations in the plaint, by the same 
act of cutting the wood which had re* 
suited in the dispossession of the plain¬ 
tiffs. We are, therefore, of opinion that 
the relief for damages could not be gran¬ 
ted by the Court below. 

We accordingly allow this appeal in 
ao far that we dismiss the plaintiffs’ suit 
in respect of the relief for damages, with 
proportionate costs in both Courts and 
maintain the rest of the decree of the 
lower Court with proportionate costs in 
favour of the plaintiffs in both the 
Courts. 

The plaintiffs filed cross-objections but 
at the hearing of the appeal they were 
not pressed. They are, therefore, dis¬ 
missed. We make no order as to costs in 
respect of these cros3-objections. 

g.b. Appeal allowed . 
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Gokaran Nath Misra, J. 

Mohammad Raza — Defendant Ap¬ 
pellant. 

v. 

Rafiq Husain and another —Plaintiffs 

-^Respondents. 

Second Appeal No. 40 of 1927, Decided 
on 6th April 1927, from the decree of the 
Addl. Sub-J., Sultanpur, D/- 15th Novem¬ 
ber 1926. 

U. P. Band Revenue Act, Ss. 141, 1G1 and 185 
—Privileges attaching to the sale by Collector for 
land revenue do not attach to sale by superior 
proprietor for revenue. 

The principles under Ss. 141, 1G1 and 185 
attached to a sale held by a Collector who pro¬ 
ceeds to roalizj the arrears of revenue by selling 
the land in respect of which that arrear is due, 
cannot be claimed by a private person who pays 
the Government revenue in respect of the laud 
owned by another, or obtains a decree for the 
same and sells land in execution of that decree. 
If the Collector, therefore, proceeds to realize 
the rent due in respect of an under-proprietary 
holding and proceeds to sell the laud, t e pro 
visions of S. 1G1 would no doubt be ^ 

•in the case of such a sale. i*- J J 

The superior proprietor cannot take the same 
advantages which have been conferred by ' ^ - 
ilegislaturo on the Collector, when he procee s 


to sell the land to realize the arrears of Govern¬ 
ment revenue whether suo moto or on an appli¬ 
cation by the superior proprietor : 14 All. 273 
(F. JB .); 14 Cal . 809 and 25 Bom. 437, Rel. on ; 26 
Mad. 686, not Foil. CP 191 C 2] 

Hijder Husein —for Appellant. 

Ali Zaheer —for Respondents. 

Gokaran Nath Misra, J.— This ap¬ 
peal arises out of a suit brought by tho 
plaintiffs-respondents for a declaration 
that Defendant No. 1 had no right to 
sell in execution of his decree against 
Defendant No. 2 the sarpat produce of 
certain land which had been purchased 
by Defendant No. 3. The plaintiffs al¬ 
leged that the land on which the sarpat 
grew formed part of a 7 annas 6 pies 
share of village Daryapur in which they 
were co-sharers to the extent of 6 annas 
8 pies and that therefore Defendant No. 
1 had no right to sell the entire sarpat 
growing on that land in execution of his 
decree against Defendant No. 2 to which 
they were no party. The plaintiffs there¬ 
fore alleged that Defendant No. 3 did 
not by his auction purchase acquire any 
right to the said sarpat so far as their 
share was concerned and hence they 
claimed a money decree in respect of the 
value of their share in the sarpat from 
Defendant No. 1, who had appropriated 
the entire sale price paid by Defendant 
No. 3 at the time of auction. 

Among other defences one of the pleas 
raised, with which alone we are con¬ 
cerned in this appeal, is that the decree 
in execution of which Defendant No. 1 
put the sarpat to sale was a decree few: 
arrears of revenue and consequently he 
was entitled to sell the entire produce 
of the land irrespective of the considera¬ 
tion that the plaintiffs had previously 
obtained a decree for their share in the 
said plot. The contention was that the 
revenue paid by Defendant No. 1 being 
in respect of the entire 7 annas 6 pies 
share was a charge upon the whole plot 
and the plaintiffs could nob enforce their 
decree by ignoring the said charge. 
Both the Courts below have overruled 
this plea and granted the plaintiffs a 
decree in respect of the value of their 
share in the sarpat growing on the land 
in dispute. 

In the second appeal the only point 
which was argued before me was whe¬ 
ther by payment of the Government 
revenue Defendant No. 1 could create a 
charge in respect of the entire 7 annas 
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6 pies share, which could be enforced 
against the plaintiffs although they 
were no party to the decree obtained by 
him. The learned counsel for the ap¬ 
pellant relied upon the provisions of 
Ss. 141, 161 and 185 of the U. P. Land 
Revenue Act (III of 1901). It was 
argued that inasmuch as under S. 141 it 
was laid down that the revenue assessed 
on a mahal was to be the first charge on 
the entire mahal, and also on the rents, 
profits or produce thereof, the rents, 
profits or produce thereof could not be 
applied in satisfaction of a decree or 
order of any civil Court until all arrears 
of revenue due in respect of the mahal 
had been paid. It was urged that Defen¬ 
dant No. 1 was therefore entitled to sell 
in execution of his decree, which was in 
respect of the Government revenue, the 
whole produce of that mahal, and was 
justified in ignoring the decree of the 
eivil Court obtained by the plaintiffs in 
their favour in respect of a portion of 
the said share. In reply it was pointed 
out that the decree obtained by Defen- 
• 1 was merely on account of 

arrears of rent in respect of an under¬ 
proprietary tenure which could not be 
considered as equivalent to arrears of 
Government revenue and that even if 
they could, the contention raised by 
Defendant No. 1 was not sound. 

In my opinion the contention raised 
by Defendant No. 1 in this appeal cannot 
be maintained. There can be no doubt 
that the legislature has in enacting 
P. 141 of fcho United Provinces Land 
Revenue Act, 1901, laid down that the 
(srovernment revenue assessed on every 
cnahal ig the first charge on that mahal 
and on the rents, profits or produce 
thereof. This principle is necessary in 
order to give security to the Government 
for realization of its revenues. It can¬ 
not also be doubted that under S. 161 
of the said Act lands appertaining to a 
mahal, if sold in lieu of arrears of the 
Government revenue, shall be deemed 
to have been sold free from all incum¬ 
brances. It must, however, be pointed 
out that the principles laid down in 
these sections of the Act cannot be con¬ 
sidered as applicable to the case of pri¬ 
vate sales or to sales in execution of 
qecrees obtained by private individuals 
from the revenue Court in respect of 
the Government revenue. The pri¬ 
vileges attached to a sale held by a Col¬ 


lector who proceeds to realize the arrears 
of revenue by selling the land in respect 
of which that arrear is due, cannot be 
claimed by a private person who pays 
the Government revenue in respect of 
the land owned by another, or obtains 
a decree for the same and sells land in 
execution of that decree. 

The principle laid down in S. 185 of 
the Act does not lay down any new prin¬ 
ciple but only provides that in case the 
rent of any under-proprietary tenure 
falls due the superior proprietor may 
apply m writing to the Collector to 
realize the same ; and the Collector may, 
if he is satisfied that the amount claimed 
is due, shall proceed to recover such 
arrear of rent from the defaulter as if it 
were an arrear of Government revenue. 
If the Collector, therefore, proceeds to 
realize the rent due in respect of an 
under-proprietary holding and proceeds 
to sell the land the provisions of S. 161 
would no doubt be applicable in’ the 
case of such a sale. The point however 
remains whether a superior proprietor, 
who has obtained a decree for arrears of 
rent, is competent to sell the land ignor¬ 
ing the previous incumbrances and 
decrees on the said land. I am of 
opinion, as indicated above, that in such 
a case the superior proprietor cannot! 
take the same advantages which have 
been conferred by the legislature on the! 
Collector, when he proceeds to sell the 
land to realize the arrears of Govern¬ 
ment revenue whether suo moto or on an 
application by the superior proprietor. 

I am glad to find that this view of 
mine is supported by a number of deci¬ 
sions of the Allahabad, Calcutta and 
Bombay High Courts. In Seth Chitor 
Mai v. Shib Ihal (1), the learned Judges 
of the Allahabad High Court laid down 
that the legislature had not given or 
recognized in the North Western Pro¬ 
vinces any right of charge or lion in 
favour of a person paying the Govern¬ 
ment revenue on behalf of another, nor 
did it provide any means by which such 
a charge could be enforced. This was a 
case in which a co-sharer lambardar had 
obtained a decree in a Court of Revenue 
under S. 93, Cl. (g) of the N. W. P. Rent 
Act (XII of 1881) for recovery of the 
arrears of revenue paid by him and in 
execution of that decree ha d sold th 

(1) (F 89 BJ. 14 A11 ‘ 27:3= < 1892 > A - W. N. 
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lands in respect oC which the arrears 
had been due and the question was whe¬ 
ther he could ignore a previous mort¬ 
gage decree and the sale thereunder. 
Section 146 of the N. W. P. Rent Act 
(XIX of 1873) which laid down the same 
principle as is covered by S. 141 of the 
U. P. Land Revenue Act was relied upon 
in support of the principle stated above. 
Edge, C. J., in an elaborate, and exhaus¬ 
tive judgment, dealt with the contention 
whether a private person who paid the 
Government revenue in respect of the 
laud belonging to another person could 
obtain a lien or charge over that land 
in respect of the amount so paid and 
held that the contention could not be 
considered to be sound. This opinion 
was concurred in by Tyrrell, a Knox and 
Blair, JJ.. though Mahmood, J„ dissented. 

In Kinu Bam Das v. Muzaftar Hosain 
Shaha (2), a Pull Bench of the Calcutta 
High Court had also taken the same 
view, that a co-sharer, who had paid the 
whole of revenue in respect of a mahal 
and had thus saved the entire estate, 
could not by reason of such payment 
acquire a charge on the share of his 
defaulting co-sharer. This case was 
quoted with approval in the Allahabad 
case cited above. In Go pi Math Bagdi 
v. Ishur Chandra Bageli (3), Piggot and 
Stevens, JJ., held that where the plain¬ 
tiffs and defendants were co-tenants in a 
certain jote which was sold by auction 
in execution of a decree for rent and the 
plaintiffs paid the decretal amount and 
got the sale sot aside, they could not by 
such payment acquire a charge on the 
shares of their defaulting co-tenants. 
In Shivrao Navagan v. Pundlik Bhairc 
(4), Jenkins, C. J., and Crowe, J., took 
the same view. Two principles are, 
therefore, clear : firstly that to acquire a 
charge on the lands in respect of which 
the Government revenue has been paid 
there must be an express statutory pro¬ 
vision of law justifying such a charge ; 
secondly, that whore a particular land 
is described by the statute to bo liable to 
1)0 sold by the Collector free from all 
incumbrances that provision cannot bo 
availed of in the case of a privato or in 
tho case of a sale held in execution of 
a decree obtained by a privato person in 
respect of the arrears of Government 

' W [1887j 11 Cal. SOU (F. I*.). 

(3) f 1805] 22 Cal. 800. 

(• 1 } [1002] 20 Bom. 437=4 Bom. L. R. 00. 
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revenue. In Chandra Bhal v. Suraf 
Prasad (5), Chamier, J.'' C., (now Sir 
Edward Chamier) took the same view- 
This was a case in which the learned 
Judge dealt with S. 141 of the U. P. 
Land Revenue Act (III of 1901). In the^ 
course of his judgment he remarked a3- 
follows : 

But it is contended that the law has been 
altered by the United Provinces Band Revenue - 
Act of 1901. S. 141. The decisions of the Full 
Benches of the Calcutta and Allahabad High 
Courts were before the Legislature when ther- 
United Provinces Land Revenue Aot of 1901 was- 
passed. If the Legislature had intended to give 
a person in the position of the 7th defendant to 
this case a charge on property in oircumstancea- 
such as those with which we have to deal here- 
it certainly would have used language very 
different from that which is used in 8. 141 of 
the Aot. That section provides only that in th» 
case of a mahal the revenue assessed thereon 
shall be the first charge on the entire mahal and 
on the reuts, profits or produce thereof ; and tho 
rents, profits or produce of a mahal, shall not- 
be applied in satisfaction of any decree or order 
of a civil Court until all the arrears of revenue, 
due in respect of the mahal have beeu paid* 
This sectiou does not appear to mo to give a 
lambardar or other person who pays revenue 
for another a charge on the share of that other. 
The meaning of the section, I take it, is that 
revenue is a first charge on the mahal for the' 
benefit of the Government. 

The same principle has been recognised 
by the Board of Revenue in Abdul 
Bahman Khan v. Bhawani Din (6). Io 
this case a judgment-creditor wanted to 
proceed in execution of bis decree against 
the land wliich belonged to bis judgment- 
debtor bub which had previously been 
sold in execution of a civil Court decree. 
Tho decree obtained by the judgment- 
creditor was a decree in respect of 
arrears of rent. The learned Members 
observed that it was not within the 
power of the judgment-creditor to proceed 
against the purchaser of the property 
though the Government could do so. 
They remarked that tho position of the 
Government was different from that of 
a private judgment-creditor and the 
remedy open to the Government could 
not be availed of by him. In Bajah of 
Vizianagram v. Sctrucherla Somasekhara - 
raz (7). a different view has been taken 
but with all the respect duo to the 
learned Judges of the Madras High Court 
I am unable to agree with the view. 


(5) Second Appeal No. 349 of 1910. 

(6) S. D. 7 of 1883. 

(7) [1902] 2G Mad. 686=13 M. L. J. 88. 
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In my opinion, therefore, the defen¬ 
dant-appellant had no right to enforce 
his sale in execution of his decree in pre¬ 
ference to the decree obtained by the 
plaintiffs-respondents on the ground that 
the decree obtained by him was in res¬ 
pect of arrears of rent due on account of 
an under-proprietary holding which in 
law should be placed on the same footing 
as the arrears of Government revenue. 
The decree granted by the Courts below 
to the plaintiffs-respondents is, therefore, 
correct and must be maintained. I, 
therefore, dismiss the appeal with costs. 

G.B. Appeal dismissed . 


A. I. K. 1927 Oudh 193 

King, J. 

Abdul Karim —Accused—Appellant. 

v. 

Ki ruj-Emperoi —Opposite Party. 

Criminal Appeal No. 1 45 of 1927, Deci¬ 
ded on 7th April 1927, from the order of 
Of the Addl. S. J., Barabanki, D/- 7th 
February 1927. 

Penal Code , S. 397 — -4 pplicabiUty. 

Section 397 only applies to a person who him¬ 
self uses a deadly weapon or causes grievous 
hurt ; 28 All. 401 and 23 All. 401n, Foil. 

[P 194, C 2] 

Hoop Nath Wanchoo — for Appellant. 

H. K. Ghosh —for the Crown. 

King, J •—The appellant Abdul Karim 
has been convicted under Ss. 395-and 397, 
Indian Penal Code, of taking part in a 
dacoity on the 11th of September 1920, 
in the house of one Sheo Bakhsh of 
Rudauli. It is very clearly proved and 
not disputed that a gang of dacoits 
entered the house of Sheo Bakhsh and in 
the commission of the dacoity Sheo 
Bakhsh himself was wounded by a gun¬ 
shot and Suphal and Pandohi, two of his 
servants, were beaten with lathis. The 
only question is whether Abdul Karim 
has been proved to have taken part in 
this dacoity. 

The evidence against the appellant is 
the fact that he has received a gun-shot 
wound in the back and that he lias been 
identified by Behari, Suphal and Pandohi, 
who were undoubtedly inside the house 
when the dacoity was being committed. 
The^e witnesses had an opportunity of 
seeing the dacoits by the light of lanterns, 
*- 1927 0/25 & 2G 


-»-*-**«* actually re¬ 

ceived lathi injuries, so there is no reason 

to suppose that they were not in a posi¬ 
tion to identify one or more of their 
assailants. 

In the investigation the Sub-Inspector 

came to know tliat one at least of the 

daco'tsbad been injured by a gun-shof 
fared by the dacoits themselves. Ifc i a 
evidence that they fired at least three 
gun-shots and that one of the dacoits 
was hit. On this clue the appellaut came 
to be arrested since the police were on 
the look-out for a man injured by a gun¬ 
shot. Counsel for the appellant 
severely criticised the manner in which 
the appellant was arrested by Muhammad 
Islam, head-constable. It appears that 
this head-constable went to look un a 
bad character called Madar Bakhsh and 
asked him for some meat. The latter 
said he had no meat but Abdul Karim 
might have some. When tile head-c™ 

. stable went to the house of the appellant 
he himself was not there but there 
was a man sitting at the house with a 
bandage round li.s head. Next day the 

head-constable heard that a dacoity had 
been committed at Rudauli and the polite 
were required to keep their eyes opln for 
anyone showing marks of injury by gun¬ 
shot. Muhammad Islam spoke t, M^dar 
Bakhsh again on the 1 9th of September 

and received information from hit which 
led him to suspect the appellant Ho 

he hfl h<3 r PPe V ant ° n find ing that 
he had marks of a gun-shot on his 

Counsel for the appellant criticises the 
conduct of the prosecution in not produc- 
mg Madar Bakhsh as a witness, saying 
that he was a most important witness I 
do not agree with this view. Whatever 
Madai Bakhsh said, so as to throw sus¬ 
picion upon the appellant is of no ..reat 

importance. The fact remains that" the 
head-constable was led by Madar Bakhsh 
to suspect the appellant and on arresting 

omiTto’ 1 ? r P ' C,0n th ? reliant was 
founil to have a gun-shot wound and 

subsequently the appellant was identified 

n jail as one ot the dacoits by three of 

the persons who were inside the house 

during the dacoity. se 

I he appellant makes a strong point nf 
the fact that the three identifying wit- 
nesses were inside Hie ^, =» w,t 

to have identified the appellant fs 0f0SS 
of the dacoits who was 
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whereas the only dacoit who was injured 
by gun-shot appears to have been shot 
while he was outside the house. It is 
argued that the witnesses could not 
possibly have identified the dacoit who 
was shot outside the house, and therefore, 
they could not genuinely identify the ap¬ 
pellant. It is not very clear at what time 
and by what shot the dacoit got hit. At 
least three gun-shots were fired. Two 
shots were fired at the complainant him 
self and one shot was fired, apparently 
the last shot, when the villagers were 
beginning to collect in order-to keep them 
at°a distance. I think it is quite possible 
that one of the dacoits, who had been 
inside the house at the beginning, and 
who had taken part in beating the wit¬ 
nesses inside the house, had gone outside 
by the time when the last shot wa3 
fired. In fact this last shot seems to 
have been fired at the time when the 
dacoits were about to leave finding that 
the villagers were assembling in some 
force to oppose them. There is certainly 
no evidence that tlio3o particular dacoits 
who first entered the house remained in 
the house from beginning to end, that is 
even up to the timo that the last shot 
was fired. I think there is no impossi¬ 
bility, therefore, in the viow that the 
witnesses may have identified a dacoit 
inside the house who was subsequently 
shot by accident when loaviug the house. 
The fact that the appellant was shot in 
the back tallies with the view that he 
may have been shot while leaving the 
house. 


There is no suspicion of any previous 
enmity between the witnesses and the 
accused, since they were total strangers 
to each other, and the identification pro¬ 
ceedings appoar to have been conducted 
with all proper precautions. The wit¬ 
nesses made no mistakes. 


It is very significant that the appellant 
was unable to givo any satisfactory ex¬ 
planation of the gun-shot wound n 
his shoulder. The doctor is clearly of 
opinion that the wound was caused by a 
gun-shot and the injury which was 
examined by him on the 21st of Septem¬ 
ber was found to bo 8 or 10 days old. 
This period of timo, therefore, corres¬ 
ponds approximately with the date of 
the dacoity. I see no reason, therefore, 
for disagreeing with the learned Sessions 
judgo and all the assessors in their find¬ 


ing that the appellant was guilty of 
taking patft in the dacoity. 

Lastly, counsel for the appellant has 
raised the technical plea that the accused 
has been wrongly convicted under S. 397, 
Indian Penal Code, because there is no 
proof that he personally used any deadly 
weapon or caused any grievous hurt. It 
is a fact that there is no such evidence 
and I think the argument is sound. As I 
read S. 397 I think it only applies to a 
person who himself uses a deadly weapon 
or causes grievous hurt. This view has 
been taken by the Allahabad High Court 
in the case of Emperor v. Nageshwar (1), 
which refers to the case of Queen-Em¬ 
press v. Senta (2), which overrules the 
contrary view in Queen-Empress v* 
Mahabir Teivari (3). The appellant 
should, therefore, be convicted under 
S. 395 only and not under S. 397. The 
question is of no importance since this 
dacoity in which fire-arms were used and 
several people injured was a serious one 
and the sentence of 7 years’ rigorous 
imprisonment is by no means excessive. 
I, therefore, maintain the conviction 
under S. 395 and maintain the sentence. 
The conviction under S. 397 is formally 
set aside, but in other respects the appeal 
is dismissed. 


R.D. 


Appeal dismissed. 


(1) [1906] 28 All. 404=(1906) A. \V. N. 61. 

(2) [1899] 23 All. 404(n)=(1899) A. W. N. 186. 

(3) [1899] 21 All. 263 = (1899) A. W. N. 76. 
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Stuart, C. J., and Wazir Hasan, J. 

Mt. Jaddo Begum and another —Plain¬ 
tiffs—Appellants. 

v. 

Nawab Sharf Jehan Begum —Defen¬ 
dant—Respondent. 

First Appeal No. 68 of 1926. Decided 
on 23rd March 1927, from the decree of 
the Sub-J., Mohanlalganj, Lucknow, 
D - 5th February 1926. 

^Tahomedan hatv — Dower —3 fan of well-known 
family marrying prostitute—No presumption 
as to amount of dower arises—Wife can obtain 
only sharai doiuer where no amount is proved. 

When a man of a well known family marries 
a prostitute, there cau be no presumptlone as 
to the amount of dower that ho would be likly 
to give her. It is a case for proof and not for 
presumptions, and when there is no reliable 
evidence to show that the husband agreed to 
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pay any specified amount as dower at the time 
of the marriage, Sharai dower only can ba given 
under the law to tho wife. 195, G 1J 

Zahur Ahmad and Mohammad Hafeez 
—for Appellants. 

Niayyiat Ullah and Habib Ali Khan — 
fol* Respondent. 

Judgment. —This is an appeal by a 
a certain -Jaddo Becum and a man called 
Dilawar Ali to whom she has transferred 
a portion of her claim, against a partial 
dismissal of the suit which has been 
brought against Sharaf Jahan Begam the 
mother of Jaddo Begum’s deceased hus¬ 
band. The facts are as follows. 

Jaddo Begum was formerly a prostitute. 
Some time prior to 1920 she contracted 
an intimacy with Nawab Naqi Ali Khan, 
a son of Nawab Baqar Ali Khan of a well 
known family of Lucknow known as the 
Shish Mahal family. Admittedly she 
married Nawab Naqi Ali Khan on the 13th 
March 1923. This suit is brought by her 
for the amount which she can claim as 
dower as against that portion of her 
husband’s estate which is in the posses¬ 
sion of his mother the defendant-respon¬ 
dent. The allegation on behalf of the 
plaintiffs-appellants was that at the time 
of marriage, Nawab Naqi Ali Khan 
agreed to pay Rs. 50,000 as prompt dower 
to Jaddo Begum. The Nawab was a 
Shia. The learned trial Judge has found 
that there is no reliable evidence to show 
that he agreed to pay any dower at the 
time of the marriage, and taking this 
view he has allowed only the amount of 
Rs. 110 as tho Sharai dower which can 
be given under the law where no definite 
amount of dower has been fixed. The 
only point for decision in this appeal is, 
whether upon the evidence produced 
before the learned trial Judge, this deci¬ 
sion is or is not correct. What is most 
apparent in this case is the extreme 
scantiness of the evidence adduced by 
tho plaintiffs ; and the Court can derive 
no assistance from the presumptions that 
could bo made as • to a reasonable amount 
of dower, had Nawab Naqi Ali Khan 
married a lady of his own rack. But 
when, as hero, a man in his j>osition 
marries a prostitute there can be no 
presumptions as to the amount of dower 
that he would be likely to give her. He 
might bo ready to give her a great deal. 
He might be ready to give her the bare 
minimum that the law allows. It is a 
case for proof and not for presumptions. 


In these circumstances the Court could 
well have expected, particularly as the 
marriage had taken place less than five 
years before the suil was instituted, 
evidence as to who were the persons 
present at the marriage, who represented 
Jaddo Begam’s interests, how the dower 
cam9 to be settled and what actually 
happened. But here the evidence is 
vague to a degree. 

Although a respectable gentleman 
called Shams-ul-Ullma Ibn Hasan and 
his cousin Molvi Saiyid Aqa Husain were 
called to give evidence as to what occur¬ 
red at the ceremony, the first named was 
not even asked where the ceremony had 
taken place ; and in his evidence there 
is nothing to show any details of any 
description. The second witness's evi¬ 
dence mentions casually that the marri¬ 
age was performed in the Shish Mahal'. 
Neither of these witnesses was asked in 
examination-in-chief who were present 
or how the ceremony was performed. 
The Shams-ul-Ullma was extraordinarily 
vague on this point. He was under the 
impression that no relatives of bride¬ 
groom were present. The Molvi was 
equally vague. All that we know about 
these two gentlemen with certainty is 
that they were apparently called in (we 
do not know by whom) to perform the 
ceremony. Under the usage of the 
Mohammadan religion, with which my 
learned brother is naturally much better 
acquainted than I am, the rule would 
ordinarily be that a Vakil would be 
appointed for tho bride and a Vakil 
would be appointed for the bridegroom. 
Tho bride’s Vakil would approach tho 
lady, who would b3 behind a curtain, 
and would ask her whether she consen¬ 
ted to tho marriage and what was the 
dower fixed. Having obtained this infor¬ 
mation from her he would approach the 
bridegroom’s Vakil who would have ex¬ 
tracted similar information from the 
bridegroom and if both were agreed as 
to the amount of dower tho two Vakils 
would then, one after another, pro¬ 
nounce tho Arabic words signifying 
union and stating that the dower was 
agreed. They would not in tho words 
of tho ceremony state the amount. 
Now it is obvious that such being the 
caso there would always bo an oppor¬ 
tunity for error in the recollection of 
the Vakil if there was no other evidence 
available. If,as in many other cases of 
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this class, there is evidence available of 
reliable witnesses either on the side of 
bride or the bridegroom, who can come 
forward to state how the amount of 
dower was fixed and what was the 
amount of dower fixed, a Court has not 
a very difficult task in deciding upon 
such evidence. 

But here not a single witness has 
been called who professes to be a triend 
of the bridegroom and not a single wit¬ 
ness has been called who professes to be 
a friend of the bride; and what is more 
peculiar than anything else, Mt* Jaddo 
Begam has abstained from entering the 
witness box. (After considering the 
evidence the judgment proceeded). I 
agree with the learned trial Judge that 
the failure of Jaddo Begum to go into the 
witness-box has not been explained in a 
satisfactory manner and that her omis¬ 
sion tells very strongly against her whole 
case. But apart from that point, I agree 
with him that, the evidence upon the 
record is absolutely insufficient to esta¬ 
blish that Nawab Naqi Ali Khan at the 
time of his marriage agreed to pay any 
specified sum as dower to Jaldo Begam. 

J would therefore dismiss this appeal 
with costs. 

Wazir Hasan. J. —I agree and have 
very little - to add. There is some 
evidence on the record which prima facie 
tends to support the plaintiff’s case in 
respect of her claim for dower of a sum 
of Rs. 50.000 but ( lie circumstances of 
this case require rigorous scrutiny of 
that evidence*. What may be sufficient 
evidence in one case may not he so in 
another case. The weight of evidence 
will vary according to the circumstances 
of each case. Some of the circumstances, 
which are peculiar to this case, are 
slated in the judgment of the Hon’ble 
the Chief .Judge and it will serve ro 
useful purpose to repeat them. 

It is agreed that the plaintiff lived a 
life of a prostitute before she was taken 
up by the late Nawab Naqi Ali Khan 
as his mistress or a Mutai wife. There 
is no evidence before us that her con¬ 
nexion with Nawab N'aqi Ali Khan as 
a matter of fact began with a Muta 
between the two. For all we know she 
might only have lived with him as his 
mistress. Wo have further this fact 
that after the death of Nawab Naqi Ali 
Khan the plaintiff has gone hack to Jive 
with her aunt who still carries on the 


profession of a prostitute. At the time 
of the marriage at which the alleged 
amount of dower is said to have been- 
fixed there was not a single relation 
either of the bridegroom or of the bride, 
present. It appears to me on the evi¬ 
dence that it was a secret marriage 
between the two and it would be natural 
in the circumstances that it should have 
been so. The two having lived as man 
and wife without any legal sanction, at 
any rate without any known legal sanc¬ 
tion, it seems to me very natural that 
there might have been no contract of 
dower at all between them when they 
decided that they should have the cere- 
money of marriage performed. The issue 
which the plaintiff had to prove in 
order to succeed was as to whether at 
the time of the marriage there was a 
promise to pay a sum of Rs. 50,000 as 
dower on the part of Nawab Naqi Ali 
Khan. The evidence, when carefully 
scrutinised in the light of the circum¬ 
stances already adverted to, does not 
justify us to answer that issue in favour 
of the plaintiff. The lower Court has 
answered it against the plaintiff and I 
see no reason to disagree with the finding 
of that Court in this behalf. I would 
also therefore dismiss the appeal witK 
costs. 

n.D. Appeal dismissed. 
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Stuart, C. J. 

Mathura and anolhet Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 140 of 1927, Deci¬ 
ded on ^lst March 1927, from the order of 
Addl. S. J-, Kheri, D-/ 15th January 1927. 

(rt) Criminal trial — Identification. 

Evidence ci identification is not by itself an 
unsafe ba>is fer a conviction. 10 O. L. J. 347 
Expl. ( P 197, C 2] 

(i) Criminal P. C., S. 237— Charge under 
S. 305 —Circumstances justifying charge under 
Ss. 457, 305 or 302— Conviction under S. 457 is 
maintainable. 

Although an accused is charged with one 
©ftience and it appears in evidence that be has 
committed a different oflence for which he might 
be charged, it is not necessary to frame a sepa¬ 
rate charge in order to justify a conviction. 
Where therefore the accused were charged with 
dacoity under S. 395, I. P. C. and from the 
circumstances it was optn to charge them with 
Ss. 457, 395 or 302. 
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Mathura v. Emperor (Sfcuarfc, C. J.) 
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Held ; that a conviction under S. 457 is main¬ 
tainable. A.I.R. 1925 P. C. 130. Foil. CP 197 C 2j 
Kedar Nath Tandon —for Appellant. 

H. K. Ghosh —for the Grown. 

Stuart, C. J.—The two appellants, 
with another man who has nob appealed 
were put on their trial before the 
learned Additional Sessions Judge of 
Sheri on a charge of dacoity under S. 395, 
Indian Penal Code. The learned Judge 
arrived at the conclusion that there had 
been that night an attack upon the house 
of the complainant, but that not as 
many as five persons had taken part in 
the attack. He found that the attack 
had taken the form of breaking into the 
house by night, that the house-brekears 
had emerged at the same place at which 
they had entered aud that they had as a 
matter of fact taken uo proporby with 
them. After ' they emerged from the 
house a fight took place between them* 
selves and the villagers in which injuries 
were received on both sides. Jumman, 
the man who has not appealed, was ap¬ 
prehended upon the spot. The learned 
Judge has in my opinion, arrived at a 
correct conclusion as to what happened 
•that night in so far as the nature of the 
'burglarious attack is concerned. I am 
not convinced by his finding that less than 
five persons took part in that attack, bub 
at is sufficient for the purpose of this case 
to note that there was such an attack 
upon the house and it remains to be con¬ 
sidered whether the two appellants took 
part in it. They were very clearly iden¬ 
tified by persons who were undoubtedly 
present on the spot as having taken part 
•in the attack. They were picked out of 
a crowd in the jail in circumstances 
which, in my opinion, preclude all reason¬ 
able possibility of fraud or error. 

The learned counsel for the appellants 
lin support of his argument that in spite 
of these circumstances his clients ought 
to be acquitted, has referred mo to a re¬ 
mark made in a decision of Din /> tga / v. 
King Emperor reported in (1), in which 
the Judicial Commissioner of Oudh at 
d;he time stated in 1923 that in his opinion 
dndentification evidence by itself is a 
very unsafe basis for a conviction. The 
ilearned counsel for the appellants was 
•.perfectly justified to use any argument 
that suited his case, but I wish empha¬ 
tically to express my express dissent from 
•.the doctrine enunciated if the words 

.1) C1923] 81 I. C. 919 =25 Cr. L. J. 1125=10 O. 

Tj. J. 317. 


are taken to mean what they appear to 
mean that evidence of identification is 
an unsafe basis for a conviction. In 
fairness to the learned Judge who is 
stated to have arrived at thi3 decision it 
should be noted that ho was probably 
reported incorrectly in a report which, 
though an excellant unauthorised report 
is nevertheless unauthorised. The re¬ 
mark in question had no bearing on the 
decision of the appeal. The learned 
Judge acquitted the accused in that 
appeal not because identification evidence 
2 >er sc, was an unsafe basis for conviction 
but because the particular evidence ot 
identification in that case was unreli¬ 
able. In so far however as the evidence 
goes in this case I am satisfied that the 
two appellants took part in the attack on 
the house. - The learned Sessions Judge 
holding, as he did, that less then five 
persons had taken part in the attack 
convicted the appellant under S. 457 of 
the Indian Penal Code without framing 
a charge against them. Their learned 
counsel takes strong exception to his 
action which he considers has vitiated 
tho trial. Whatever may have been the 
previous view upon the subject, it is 
clear that the convictions cannot be set 
aside on this court. According to the 
view taken oy their Lordships of the 
Judicial Committee in Beg a v. King 
Emperor (2), a decision at which their 
Lordships arrived about a year ago, they 
have held clearly that a case such as 
this falls under S. 237 of the Code of 
Criminal Procedure and that it is to be 
regarded as a case mentioned in S. 236. 
The circumstances of the case were that 
it was op3n to the Crown to charge the 
person accused either under S. 457 or 395 
or S. 392. According to the Crown they 
had gone to the house in question being 
more than five in number with the inten¬ 
tion of committing robbery and bad 
broken into tho house by night in order 
to commit robbery. Such being the 
ca=e although they had been charged 
with one offence and it appeared in 
evidence that they bad committed a 
different offence for which they might 
be charged, it was net necessary to frame 
a separate change in order to justify a 
conviction. I do not consider that the 
sentences passed are excessive. I there¬ 
fore dismiss this appeal. 

R.D. Appeal dismissed. 

(2) A.I.R. 1923T\C.130=G LatT..220^52 1.A.19L. 
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Stuart, C. J. and Wazir Hasan, J. 

Secretary of State —Plaintiff — Appel¬ 
lant. 


v. 


Nabi Bakhsh and another —Defendants 
—Respondents. 

Second Appeal No. 197 of 1926, De¬ 
cided on 8th February 1927, against the 
decree of the 2nd Addl. Sub.-J., Lucknow, 
D/- 15th March 1926. 

Contract Act, S. 20— Suit for possession of 
lands compromised—Defendant abandoning plea 
of title thereto and agreeing to hold them as 
lessee—Essence of compromise is recognition of 
antecedent title of plaintiff to land—Actual 
existence of title not being a fact essential to 
agreement, mistake in respect thereof cannot 
make the agreement void. 

The plaintiff, the Secretary of State for India, 
had instituted a suit for possession of certain 
lands situate in Lucknow City against the de¬ 
fendants. The defendants claimed title thereof 
in themselves. The suit was compromised 
whereby the defendants abandoned the plea of 
title and agreed to hold the lands as tenants of 
the plaintiff. In terms of this compromise, the 
Secretary of State executed a lease in favour of 
the defendants and the defendants executed a 
k.ibuliat in favour of the plaintiff. 

In a subsequent suit for reDt, again plaintiff’s 
title to the lands was denied, and it was con¬ 
tended that by reason of the mutual mistake of 
the parties as to the title to the lands the com¬ 
promise was void. The defendants relied upon 
the case of Baratl v. Secretary of State for 
India (1), where it was held that the houses in 
Lucknow City belonged to the occupants and 
not to the Crown. The lower Court had found 
that the defendant’s predecessor-iu-interest had 

held these lands as tenants of the plaintiff and 
paid rent for them. 


Jlcld : that the Secretary of State had title bv 
estoppel to the lauds in suit. (p 199 c j] 

Held : also that the essence of the compromise 
was the recogn.tion of antecedent title, indepen- 

0i f , ac * as to Aether it actually 

existed or not and therefore the matter that the 
title actually lay in the Secretary of State was 
not a fact essential to the agreement. [P 199 C 1] 

Ci. II. Thomas for Appellant. 

Ilaider Ilusain for Resj>ondents. 

Judgment— This is the plaintiff's 
appeal from the decree of the Second 
Additional Subordinate Judge, Lucknow, 
dated the 15th of March, 1926, reversing 
that of the Munsif, South Lucknow, dated 
the 29th of November, 1924. 

The appeal arises out of a suit brought 
by the Secretary of State for India in 
Council for the recovery of rent in res- 
jP e ct of two plots of lands No s. 1280 and 

Ul A. I. R. 1921 Oudh. 95=24 O. C. 33. 


1281 situate in Mohalla Qutubpur, City 
Lucknow, from the defendants-respon- 
dents. 

The facts are as follows : 

On the 29th of November, 1915, the 
plaintiff had instituted a suit against the 
defendants for recovery of possession of 
the plots in suits. The defendants denied 
the plaintiff’s title and claimed title in 
themselves. Eventually the contro¬ 
versy so raised as to the question of title 
was amicably settled and the suit termi¬ 
nated with a compromise between the 
parties. In terms of the compromise the 
defendants abandoned the issue as to 
title and agreed to hold the lands in suit 
on payment of an annual rent of Rs. 20. 
The Court made a decree in pursuance of 
the compromise. The terms of the com¬ 
promise were further ratified by the 
Secretary of State executing a lease in 
respect of the lands in suit in favour of 
the defendants and the defendants exe¬ 
cuting a kabuliyat in favour of the 
Secretary of State in relation to the 
same. 

The defence in the present suit, which 
has prevailed in the lower appellate 
Court, is that the compromise and kabu¬ 
liyat are void by reason of the mutual 
mistake of the parties as to the title of 
the Secretary of State to the lands in 
suit, vide S. 20 of the Indian Contract 
Act, 1872. 

In proof of the above defence the de¬ 
fendants rely upon a decision of a Bench 
of the late Court of the Judicial Com¬ 
missioner of Oudh in the case of Barati 
v. Secretary of State (1). In the judg¬ 
ment delivered in that case, which was 
not inter partes, the Court had come 
to the conclusion that the title to lands 
occupied by houses in the City of Luck¬ 
now rested in the occupants of the houses 
and not in the Crown. This conclusion 
was reached on the interpretation of 
certain orders and letters of the Chief 
Commissioner of Oudh as having the 
effect of releasing such lands from the 
operation of Lord Canning’s Proclamation 
of 1858. We are of opinion that the 
defence fails and the plaintiff is entitled 
to the decree for which he has asked. 

On the merits of the case the learned! 
Subordinate Judge distinctly finds that 
prior to the suit of 1915 the defendants^ 
predecessor-in-interest held the lands in 
question in the status of a tenant and 
paid rent thereof to the Secretary off 
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(State. On those facts it follows that the 
Secretary of State had title by estoppel 
to the lands in suit and this title had 
originated or at least continued to 
operate subsequent to the alleged release 
from the operation of the confiscation of 
1858 by the Chief Commissioner of Oudh. 
In this view of the case the title of the 
Secretary of State cannot be treated to 
have been founded solely on the con¬ 
fiscation. Thus there is no basis for the 
contention that the Secretary of State 
was under a mistaken belief as to his 
title on the date of the compromise in 
the suit of 1915. 

We have already stated that the suit 
of 1915 directly raised the issue as to the 
title of the lands in suit. The object of 
the compromise was to stop investigation 
of the issue as to title. 

The agreement contained in the com¬ 
promise and in the subsequent deeds 
following it was not conditional on the 
existence of title, as a matter of fact, in 
(the Secretary of State. The essence of 
the compromise was the recognition of 
antecedent title independently of the 
Sfact as to whether it actually existed or 
not. Thus the matter that the title 
'actually lay in the Secretary of State 
was not a fact essential to the agreement. 

The result is that we allow this 
appeal, set aside the decree of the lower 
appellate Court and restore the decree of 
the Court of first instance. The plaintiff- 
appellant will be entitled to his oosts in 
all the three Courts. 

J.V. Appeal allowed . 


A. I. R. 1927 Oudh 199 

Stuart, C. J., and Raza, J. 

Kuddi Lai —Defendant—Appellant. 

v. 

Aisha Jchan Regain —Plaintiff—Res¬ 
pondent. 

First Appeal No. 3G of 1926, Decided 
on 22nd March 1927, from the decree of 
the Sub-J., Lucknow, D/- 22nd December 
1925. 

(a) Transfer of Properly Act, S. CO —Mortgage 
for ten years—Mortgagor entitled to redeem 
within that period by his own tnoncy and not by 
transfer of mortgaged property—Condition re¬ 
straining alienation is a clog—Donee of right to 
redemption can redeem within 10 years . 

Ordinarily, and in the absence of a special 
condition entitling the mortgagor to redeem 
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during the term for which the mortgage is crea¬ 
ted, the right of redemption can only arise oa 
the expiration of the specified period. But 
there is nothing in law to prevent the parties 
from making a provision that the mortgagor 
may discharge the debt within the specified 
period and take back the property. _ 

F [P 200 G 2, P 201 C.l] 

Where the term of the mortgage was ten 
years at the outset, but it was also provided by 
the deed that the mortgagee could call in the 
mortgagee money at any time by 6 months 
notice and the mortgagor could redeem within 
that period by paying the money out of his own 
pocket and not by money raised by the trans¬ 
fer of the property. [I* 200 G 2] 

Held : the condition restraining alienation 
during the mortgage was a clog. The option 
to redeem the property within the period of 
ten years is not merely a personal concession 
granted to the original mortgagor only. The 
transferee of the equity of redemption from the 
moitgagor is also entitled to redeem within 
that period in the same manner as the mort¬ 
gagee is authorised to call in his money within 
that period: 3G All. 195, P. C, Poll. CP 200 G 2] 
( 6 ) Transfer of t Property Act, S. 76 (< 7 )— Mort¬ 
gagee in possession not keeping proper accounts 
—Court will make every presumption against 
him—The fact that another person was keeping 
accounts will not free mortgagee from his duty to 

keep them. '' 

The mortgagee iu possession is under a statu¬ 
tory liability to keep clear, full and accurate, 
accounts. Accounts to be full must be detailed 
and supported by vouchers. If ‘he does not' 
render accounts or has not kept them the Courts 
will make every preemption against him. The 
accounts to be kept by the mortgagee are inde¬ 
pendent of those which may be kept by any one 
else as, for example, the patwari and cannot be 
dispensed with on the ground that the latter 
was keeping them. The mortgagee is liable to 
the mortgagor for any sum realised by him out 
of the mortgaged property. The fact that his 
realizations were unauthorised or wrongful does 
not qualify his liability in this matter : A.I.R. 
1924 Oudh 92=27 O. C. 259 Bel. on. 

[P 201 C 1, P 202 C 1] 

Bisheshar Nath , Haki mud din and 
Naziruddin —for Appellant. 

Hydcr Ilusein, AT. TV as i if 1 and Banke 
Bihari Lai Singh —for Respondent. 

Judgment. —This appeal arises out 
of a suit brought by the plaintiff for 
redemption of a 2 annas 8 pies zamin* 
dari share in four villages, namely, (l) 
Oodarya, (2) Roshanabad, (3) Sarwan and 
(4) Chhilgawan, in the district of Bara* 
banki and 9/l00th share in two houses 
and some shops in Lucknow, on payment 
of Rs. 17,523/5/-. 

The facts of the case, so far as it is 
necessary to state them for the purpose 
of disposing of this appeal are as follows : 

The plaintiff’s mother, Mt. Mahmud- 
un-nissa, executed a possessory mortgage 
in respect of the property in suit in 
favour of Girdhari Lai and Damodar 


Kuddi Lad v. Aisha Jehan Begam 


200 Oudh Kuddi tiAL v. Aisha Jehan Begam 1927 


Dass for Rs. 18,000 bearing interest at 
As. 14 per cent, per mensem, on the 30th 
May, 1919. The mortgagees were au¬ 
thorized to retain possession of the mort¬ 
gaged property for ten years and to 
receive the rents and profits accruing 
from the property and to appropriate 
them in lieu of interest, after deducting 
the Government revenue and the collec¬ 
tion charges at 10 per cent, of the income. 
In case, of deficiency, if any, the mort¬ 
gagor covenanted to pay the same six- 
monthly and authorized the mortgagees 
to add the same to the principal, in case 
of default. It was also provided by the 
mortgage that the mortgagees would be 
entitled to call in the mortgage money 
at any time by giving six month's 
notice to the mortgagor and the mort¬ 
gagor would be entitled to redeem 
within the aforesaid period of ten years 
by paying the money out of her own 
pocket and not by money raised by the 
transfer of the property. 

The mortgagees assigned their mort¬ 
gagee rights to defendant on the 28th 
January 1920. The mortgagor, Mt. 
Mahmud-un-nissa, made a gift of the 
entire equity of redemption in favour of 
her daughter, the plaintiff’, on the 22nd 
September 1922. 

The plaintiff’ brought the present suit 
for redemption on the 2nd October 1924. 

The claim was resisted by the defen¬ 
dant on various grounds. He alleged 
that the suit was premature, that the 
Court of the Subordinate Judge, Lucknow 
had no jurisdiction to entertain the suit 
and that the plaintiff had no right to 
redeem the property in suit. lie alleged 
further that he was entitled to Rs. 
32,510 on redemption. 

The learned Subordinate Judge framed 
four issues and found as follows :— 

(1) The suit is not premature. 

(2) The Court has jurisdiction to 
entertain the suit. 

(3) The plaintiff is entitled to redeem 
the pro port y in suit. 

(4) She is entitled to redeem the pro¬ 
perty on payment of the principal sum 
(Rs. 18,000). 

The defondant has appealed, challen¬ 
ging the findings of the learned Subor¬ 
dinate Judge on the first and fourth 
issues only. He contends that the suit 
is premature, that ho is entitled to 
Rs. 11,865 - 0 over and above the sum of 
Us. 18,000 awarded by the lower Court 


and that lie i3 al3o entitled to the cost3 
of the suit. 

In our opinion there is no substance 
in this appeal. 

We are not prepared to accept the 
contention that the suit is premature. 
It is true that the term of the mortgage 
was ten years at the outset, but it was 
also provided by the deed that the mort¬ 
gagor could redeem within that period 
by paying the money out of her own 
pocket and not by money raised by the 
transfer of the property. The condition 
restraining alienation during the mort¬ 
gage is a clog on the equity of redemp¬ 
tion and cannot be enforced. It should 
be noted that the present case is not a 
case in which the mortgagor has raised 
money by alienating the property. The 
mortgagor in this case had made a gift 
of the equity of redemption in favour of 
her daughter, the plaintiff, and the latter 
has brought the suit to redeem the pro¬ 
perty. It is contended that the option 
to redeem the property within the period 
of ten years was merely a personal con¬ 
cession granted to the original mortgagor 
only. This contention is nob well-foun¬ 
ded. There is nothing to show that it 
was a personal concession granted to the 
original mortgagor only for any particular 
reason. In this case both the mortgagor 
and the mortgagees have transferred 
their rights and the plaintiff is a trans¬ 
feree from the mortgagor and the defen¬ 
dant, from the mortgagees. Those who 
have stepped into the shoe3 of the parties 
to the original mortgage contract, are 
entitled to enforce the terms of the 
contract and are also bound by its terms 
exactly in the same manner as the 
original parties were. If the defendant 
can enforce tho terms of the mortgage 
as a transferee from the mortgagees, 
there is no reason why the plaintiff 
should not enforce the terms, as a trans¬ 
feree from the mortgagor. Tho mort¬ 
gagor must be held entitled to redeem 
at any time within tho stipulated period 
in the same manner as the mortgagee is 
authorized to call in his money withiD 
that period. As observed by their Lord- 
ships of tho Privy Council in tho case of 
Bakhta war Bet/um v . Husain i Khan (1) : 

Ordinarily, and in the absence of a special 
condition entitling the mortgagor to redeem 
during the term for which the mortgage is 

(1) TOliJ 3(i All. 105=23 I. C. 355=41 I. A. 

(P.C.). 
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created, the right of redemption can only arise 
on the expiration of the specified period. But 
chore is nothing in law to prevent the pirbies 
fro n mikiag a provision thit the mortgagor 
may discharge the debt within thi specified 
period, and take bick the property. 

In the present case ths parties had 
made such a provision and the plaintiff's 
suit is therefore not premature as alleged 
by the defendant. 

The next point is whether the lower 
Court was justified in awarding the 
principal money only to the defendant 
under the circumstances of the case..-The 
defendant being a mortgagee in po3sees- 
sion was under a statutory liability to 
keep clear, full and accurate accounts. 
Accounts to be full must be detailed and 
supported by vouchers : se9 S. 76 (g) of 
the Transfer of Property Act. Having 
regard to the terms of the mortgage deed 
in suit, we think the defendant ought to 
have been very careful in discharging 
bis duty in this matter. The defendant 
has produced some accounts (Exs. A57 
to A67) and wishes it to be believed that 
they are the full and accurate accounts 
which ho was bound to keep under the 
law. He and his karinda Sheo Shankar 
Lai have given evidence about the 
accounts in question. The defendant’s 
story is that he used to note on slips of 
paper the collections which he made 
from the tenants. He says that he used 
■to dictate to Sheo Shankar Lai whatever 
he realised and the latter used to enter 
the same in the accounts. The slips in 
•question are not forthcoming. It is said 
that they were destroyed when the 
accounts in question were prepared by 
Sheo Shankar Lai. It is nob shown that 
that any receipts were given to the 
tenants. No receipts are forthcoming. 

The defendant's evidence shows that he 
is a big zamindar and has moneylending 
business also, but it is noticeable that 
he has not produced any account books. 
Ho says that he keeps no account-books 
and wishes it to be believed that the 
-accounts produced by him in thU case 
were the only accounts kept by him. 
Ho says that the accounts in question 
wore kept simply because he was bound 
to keep them under the law. The state¬ 
ment which his witness Sheo Sankar 
Lai has made about the accounts in 
•question is on some points inconsistent 
with his own statement. Sheo Shankar 
Lai has admitted some mistakes in the 
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accounts in question. The learned Sub¬ 
ordinate Judge, who saw and heard these 
witnesses, was not satisfied with their 
evidence. We have gone through their 
evidence carefully. We are also nob 
satisfied with their evidence. We are not 
prepared to hold on their evidence that 
the accounts in question are full, accurate 
and genuine accounts as alleged. 

The defendant’s learned counsel has 
attempted to explain away seme mistakes 
in the accounts pointed out by the 
learned Subordinate Judge, but the fact 
remains that the very appearance of the 
accounts in question shows that they 
are nob genuine accounts and that they 
have been prepared for the purposes of 
this case. In our opinion the learned 
Subordinate Judge was perfectly right 
in rejecting the accounts in question. 
The defendant and his karinda Sheo 
Shankar Lai > are nob honest witnesses 
and their evidence was properly rejected 
by the learned Subordinate Judge. We 
are afraid, the genuine accounts have 
been dishonestly withheld by the defen¬ 
dant. The defendant has now to thank 
himself for the consequences. If the 
mortgagee in possession, who is liable toj 
keep and give accounts, does not render, 
accounts or has nob kept them, the 
Court! will mike every presumption' 
against him. It is fair to draw inferen¬ 
ces against him because he being the 
party, who alone can know the actual 
facts, has failed to keep the accounts in 
a manner in which the Court can safely 
accept them. In this case the plaintiff 
has examined the pat war is of the villages 
in suit. She has also examined Siraju and 
Surajdin who had been in the defen¬ 
dant’s service and had helped him in 
miking collections for sometime after he 
had gob possession of the property in suit 
as a mortgagee. The evidence produced 
by the plaintiff shows that there was 
considerable sewai income from 1919 to 
1921, hut the sewai items were never 
recorded in the village papers. The 
defendant realised the sewai items, hut 
they were not entered in the revenue 
papers. It is also in evidence that some 
lands are really held by the defendant 
under his own cultivation, hut they are 
entered in the village papers in the 
name of his relations and dependent-:, 
lhe defendant is surely guilty of conceal¬ 
ing the gross income of the property in 
suiu. (The judgment then examined 
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the evidence and concluded). It should 
be borne in mind that the accounts to 
be kept by the mortgagee are indepen¬ 
dent of those which may he kept by any 
ione el;e as, for example, the patwari, 
and cannot be dispensed with on the 
ground that the latter was keeping them 
— see Ram Kishen Singh v. Shah Kun- 
dan Lai (2) ; see also Lai Bahadur v. 
Murlidhar (3). The mortgagee is liable 
to the mortgagor for any sum realised 
by him out of the mortgaged property. 
The fact that his realizations were un¬ 
authorized or wrongful does not qualify 
his liability in this matter. 

We think the learned Subordinate 
Judge was not wrong in passing the dec* 
ree on the basis of the plaintiff's admis¬ 
sion under the peculiar circumstances 
of the case. The plaintiff agreed to pay 
the entire principal money and redemp¬ 
tion was, therefore, allowed on payment 
of Rs. 18,000. 

As to the costs of the suit, we do not 
think it proper to interfere with the 
order passed by the learned Subordinate 
Judge, when the defendant has been 
found guilty of misconduct. He was 
under a statutory obligation to keep 
clear, full and accurate accounts of all 
the sums received and spent by hjm as 
mortgagee. He has failed to fulfil the 
obligation imposed on him by law and 
has attempted to manufacture evidence 
to support his claim for - the amount -to 
which he is not entitled. 

Wo do not think that a case has been 
made out to disturb the judgment of the 
learned Subordinate Judge. The resxilt 
is that the appeal fails and must be dis¬ 
missed. We dismiss the .appeal with 
costs. The decree of the Court is con¬ 
firmed in all respects. 

G.b. A ppeal dismissed. 

(2) [1864] \V. R. 177. 

(3) A. I. R. 1924 Oudh 92=27 O. C. 250. 
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Stuart, C. J. and Wazir Hasan, J. 

Kampta Si roman Prasad Singh 

Defendant—Appellant. 

v. 

Bam Swarup Pandey and others — 
Plaintiffs and Defendant—Respondents. 

Second Appeal No. 295 of 1926, Decided 
on 28th February 1927, from the decree 
of the Dist. J., Fyzabad, D/- 12th Janu¬ 
ary 1926. 


(a) Oudh Rent Act. (19 of 1868), S. 125— 
Consequences of sale under, are zvidely different 
from those of a sale for arrears of land revenue 
—Oudh Land Revenue Act, (17 of 1876), S. 133. 

The consequences which shall eDSue from sale 
taking place for the satisfaction of a decree for 
an arrear of rent under the provisions of B. 125 
of the Oudh Rent Act are widely different from 
the consequences which are to ensue from a sale 
of land for an arrear of land revenue aod which 
are defined by S. 133 of the Oudh Dand 
Revenue Act, and the fact that the last clause 
of S. 125 invests the Deputy Commissioner with 
the power of selling the land in satisfaction of a 
decree for an arrear of rent as he might have 
exercised for the recovery of an arreajr of revenue 
does not by auy means lead to the conclusion 
that the consequences of the two sales shall also 
be the same. [P. 204, C. 1} 

(6) Oudh Land Revenue Act, S. 133— Birtdari 
tenure affirmed by a decree Is neither an incum¬ 
brance, grant nor contract. 

A birtdari tenure judicially affirmed by a .dec¬ 
ree of Court is neither an iucumbrance, nor a 
grant, nor a contract within S. 133. That it 
may have originated in a grant or a contract is 
■wholly immaterial. The grant or the contract, 
as the case may be, has merged into the decree 
of the Court and the title on which the tenuro 
rtsts is the decree cf the Conrt- only : 28 O. C- 
25 and A. 7.R.1926 Oudh 277, Foil. [P. 204, C. 21 

Shauhat Ali —for Appellant. 

A. P. Sen —for Respondents Nos. 1 
and 2. 

Judgment. —This is an appeal by the 
Defendant No. 1 from the decree of the 
District Judge of Fyzabad, dated the 
29th of April 1926, affirming the decree 
of the Subordinate Judge of the same 
place dated the 12th of January 1926. 

The appeal arises out of a claim for 
relief of a declaration that the plaintiffs- 
respondents and one of the defendant? 
are under-proprietors of certain plGts of 
land situate in village Rampur Ahrauli, 
in tho District of Fyzabad. The defen¬ 
dant-appellant is the superior proprietor 
of the village and his defence is that the 
plaintiffs hold merely occupancy rights, 
in the plots in question. On the inter¬ 
pretation and the effect of certain pro¬ 
visions of law, which will presently be 
stated in detail, the Courts below are 
of opinion that the plaintiffs possessed 
only occupancy rights in the plots in 
suit but they have decreed the claim 
on the ground that they are bound to 
follow certain decisions of the late Court 
of the Judicial Commissioner of Oudh 1 
and of the Chief Court of Oudh. 

We are of opinion that the decisions, 
which the Courts below have followed, 
are right but that the opinion of those- 
Courts as to the effect of the provision? 
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of law, on which they have founded 
their opinion, is not correct. It may be 
mentioned that the plaintiffs’ claim in 
respect of two plots of land Nos. 1165 
and 1176 has been dismissed by both 
the Courts below and from this part of 
the decree of those Courts there is no 
appeal before us. The present appeal 
relates to the rest of the plots in suit. 
The facts are as follows : 

At the time of the old settlement of 
the district (1868-1869) the village of 
Rampur Ahrauli was held in pukhtadari 
rights by Kulwant Singh and others. On 
th9 25th of May 1869 Dwarka, an 
ancestor* of the plaintiffs, filed a claim 
against the pukhtadars for declaration of 
his title to 31 bighas 13 biswas of land 
in the right of a birtdar (Ex. 8). The 
claim was decreed by the Court on the 
27th of August 1869 (Ex. 10). A list of 
the plots in. respect of which the decree 
was passed was prepared (Ex. 11) and in 
schedule A of the plaint of the present 
suit those plots are specified by their 
number and in accordance with the list. 
Rent at the rate of Rs. 39 per annum 
was also fixed in respect of those plots 
(Ex. 1). Thus there can be no doubt 
and the Courts below are of the same 
opinion that the plots of land specified 
in schedule A of the plaint are held by 
the plaintiff and the Defendant No. 2, 
Brij Dal, in the right of birt tenure, that 
is, under-proprietary right. 

On the 23rd of August 1869 Babu 
Pande, another ancestor of the plaintiff, 
laid a similar claim in the same Court 
in respect of 14 bigha^, 8 biswas of 
land in village Kasu Raghopur (Ex. 9). 
The village Rampur Ahrauli was inclu¬ 
ded in the mahal of Kasu Raghopur. At 
the present day the plots of land in both 
the suits are taken to lie within the 
village of Rampur Ahrauli. The pukhta¬ 
dars against whom Babu’s claim was 
laid were Durga Singh, Pudai Singh and 
others. On the 15th of September 1869 
Babu’s claim was decreed and he was 
declared to be a birtdar in respect 
of 17 bighas and 8 biswas ofstandard 
land with a liability to pay rent of 
Rs. 11/8/- annually (Ex. 12). Akhatauni 
of the plots decreed to Babu was pre¬ 
pared (Ex. 15) and those are the plots 
now included in schedule A attached to 
the plaint of the present suit. 

It appears that some time previous to 
the year 1880 the rent due from the 
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pukhtadars of the village to the superior 
proprietor fell in arrear and the Deputy 
Commissioner of the district, with the 
sanction of the Chief Commissioner of 
Oudh, sold the pukhtadari tenure on the 
27th of January 1880 in satisfaction of 
the arrear. The sale was held in pursu¬ 
ance of the ultimate clause of S. 125 of 
the Oudh Rent Act then in force (Act 19 
of 1868). Under the same clause the 
Deputy Commissioner was appointed 
manager of the pukhtadari tenure. He 
had the same power to sell the tenure 
for the satisfaction of the decree as he 
had under the Land Revenue Act (17 of 
1876) for the recovery of arrear of reve¬ 
nue due by such judgment-debtor to the 
Government. The power to sell for an 
arrear of land revenue was conferred on 
the Deputy Commissioner of the district 
by the provisions of S. 132 of the Oudh 
Land Revenue Act (17 of 1876). The 
combined effect of S. 125 of the Oudh 
rent Act (19 of 1868) and S. 132 of the 
Oudh Land Revenue Act (17 of 1876) 
makes the sale of the interest of the 
pukhtadars a valid sale. 

There is no doubt on facts that the 
Deputy Commissioner under the sanc¬ 
tion of the Chief Commissioner purported 
to cancel and did as a matter of fact 
cancel even the subordinate interest of 
the birtdars in the lands in suit arro¬ 
gating to himself the power of doing so 
in law. The Deputy Commissioner then 
proceeded to declare occupancy rights 
in favour of the birtdars in respect of 
the plots which they held in birtdari 
right under the decrees of the Settlement 
Court already mentioned. He prepared a 
list of the plots and invited the birtdars 
to accept the list which they refused 
to do. 

It is common ground that the plain¬ 
tiffs have remained all along in posses¬ 
sion of the plots in suit. Therefore the 
only question which arises for determi¬ 
nation in the case is as to whether the 
action of the Deputy Commissioner in 
cancelling the birtdari tenure was legal 
or illegal. The Courts below are of opi¬ 
nion, as already stated, that having 
regard to the provisions of S. 133 of the 
Oudh Land Revenue Act (17 of 1876) the 
cancellation of the birtdari tenure by 
the Deputy Commissioner was a legal act 
and therefore effective. 

Wo do not agree with the Courts 
below. In the first place we are of opi- 



^04 Oudh 


1927 


Talib Ant v. Kaniz Fattma Begam 


nion that S. 133 is wholly inapplicable 
to the circumstances of this case. That 
section defines the consequences of a 
sale of land held for an arrear of land 
revenue. The fact that the last clause 
of S. 125 of the Oudh Rent Act (19 of 
1 I 868 ) invests the Deputy Commissioner 
jwith the power of sailing the land in 
^satisfaction of a decree for an arrear of 
|rent as he might have exercised for the 
recovery of an arrear of revenue does not 
by any means lead to the conclusion that 
the consequences of the two sales shall 
also he the same. Indeed no room for 
doubt remains on this matter when we 
find that S. 126 of the Oudh Rent Act 
(19 of 1868) defines the consequences 
which shall ensue from a sale taking 
.place for the satisfaction of a decree for 
an arrear of rent under the provisions of 
S. 125 of the same Act. These conse¬ 
quences are widely different from the 
consequences which are to ensue from a 
sale of land for an arrear of land 
revenue and which are defined by S. 133 
of the Oudh Rand Revenue Act (17 of 
1876). Those two sections placed in 
juxtaposition to each other will bring 
out the difference into relief. 

Section 126 of Act 19 cf 1868. 

No beneficial lease or other incumbrance 
boreifter create! on his tenure by any under- 
proprietor shall be valid in the event of the sale 
of his rights and interests in execution of a 
decree for arrears of rent, uuless such incum¬ 
brance has been registered, under any rules or 
law for the time being in force in Oudh. within 
four months after the creation thereof, and uot 
loss than thirty days before the date of attach¬ 
ment of such rights and interests. 

Section 133 of Act 17 of 1876. 

Lmd sold uudor tbo last preceding sectio l 
shall be sold free of all incumbrances, and all 
grants and contracts previously made by auv 
person other than the purchaser in respect of 
such land shall become void as against the 
purchaser at the auction. 

Nothing in the former part of this section 
applies to leases of lands at fair rents, for the 
erection of dwelling houses or manufactories or 
for mines, gardens, tanks, cauals, places of 
worship or burying grounds. 

It is not argued that the birtdari 
tenure ceased to exist by reason of any¬ 
thing contained in S. 126 of the Oudh 
Rent Act, IN65. As to S. 133 of the 
Oudh fjand Revenue Act, 1876, even if 
it were applicable it is enough to ob¬ 
serve that a birtdari tenure judicially 
athrmod by a decree of Court is neither 
an incumbrance’ nor a ‘grant’ nor a 
contract.’ That it may have originated 
in a grant or a contract is wholly im¬ 


material. The grant or the contract, as' 
the case may be, has merged into the’ 

decree of th9 Court and the title on 1 

| 

which the tenure now rests is the decree! 
of the Court only. 

O.ir judgment falls in line with the 
decisions on which the Courts below 
have founded their decree, They are 
Kcnupta Si roman Prasad Singh v. Narpat 
Gir (L) of the late Court of fcho Judicial 
Commissioner and Ram Shankar Singh 
v. Lai Bihadnr Singh (2) of a B 0 nch of 
the Chief Court. It may b Q observed 
that no reasons were given f or the view 
taken in the former de c i 5ion and fche 
reasoning on which the Utter decision 
proceeds 13 somewhat different from 

6 h «r 0 n .u W U t oh °i. 1 ' judgment rests. 

We therefore dis ml33 this app6a i w itl, 

costs. 

R D - Appeal dismissed. 

(1) C1920I 23 O. C. 25 ==55 I. C: 531=7~0.LT 
J. 70. 

(2) A. I. R. 1926 Oudh 277. 

- -- ^ — 

A. I. R. 1927 Oudh 204 

Stuart, C. J. and Wazir Hasan, J. 

Talib AH —Plaintiff—Appellant. 

V. 

Kaniz Fatima Begun and anotliet — 
Defendants—Respondents. 

First Appeal No. 67 of 1926, Decided 
on 25th March 1927, 

(a) Docd—Constructs n—Deed called “ sale 
deed "—Courts are not precluded from ascer¬ 
taining its true nature. 

The fact that a deed is styled a “ sale deed ” 
and the further fact that the word employed 
for the purpose of transfer is “ sale ” cannot 
preclude Courts from ascertaining th* true 
nature of the transaction and to hold on a 
nroper construction of the deed as a whole that 
it does not in essence evidence a transaction of 
sale : A.l.R. 1921 P.C. 89. Rel. on. [P. 205, C. 2] 

{b) Transfer of Property Act , S, 54—“ Price ” 
means money—Where consideration for transfer 
is release from doxuer debt, transactioti is not 
sale, but a gift for consideration—Mahomedan 
Law liiba-bil-ewaj . 

Price ” means money only. If the thing 
given iu exchange o insists of anything other 
than money the transactiou.is not one of sale. 
\\ here the consideration for transfer is the re¬ 
lease of the transforror from a part of his liabi¬ 
lity in respect of the dower debt, the transac¬ 
tion is not a sale, bit a gift for consideration 
known as liiba-bil-owaz : 2 Cal. 184 ( P. C.) and 9 
°‘?\ FolL 205 > C. 2 : P. 206, C. 1] 

(<■) Pre-emption—Transfer in lieu of dower 
debt is not sale. 

Transfer of property to wife by a “Mahomedan 
in consideration of partial release from dower 
debt is not a salo and is not, therefore, liable to 
pre-e uptio i : 29 O. C. 103, Foil. £P 203, C 1] 
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to 311. Kaniz 


A. P. Sen , Hyder Ku'scin and Niamat 
Ullah —tor Appellant. 

Bishesliur Nath, Srivastava and Har 
Dhian Chandra —for Respondents. 

Judgment. —This is the plaintiff’s 
appeal from the decree of the Subor¬ 
dinate Judge of Bara Banki dated the 
15th of March 1926. The facts are as 
follows : 

Mt. Kaniz Fatima Begam, Defendant 
No. 1, is the wife of Shaikh Mohammad 
Yusuf Husain Khan, Defendant No. 2 
in the suit out of which this appeal 
arises. On the 25th of March 1924 
Yusuf Husain Khan executed what pur¬ 
ports to be a deed of sale in favour of 
his wife Kaniz Fatima Begam in respect 
of four annas under-proprietary share in 
Kasha Kursi in the district of Bara 
Banki. The plaintiff Chaudhri Talib 
Ali is a co-sharer in the tenure in which 
the share conveyed by the deed of the 
25th of March 1924 is situate. He 
claims to exercise the right of pre-emp¬ 
tion in respect of the transfer of the 25th 
of March 1924. 

There were several defences to this 
suit, but for the purposes of this appeal 
only one need be mentioned. This de¬ 
fence arises out of the allegations made 
in paragraphs S and 9 of the written 
statement of the two defendants. The 
allegations do not bring out the point 
for decision in full relief, but this led 
to no difficulty. The substance of the 
plea in defence is that the real nature 
of the transfer evidenced by the deed of 
the 25th March 1924 is a gift of the 
four annas share by the husband in favour 
of his wife in lieu of Rs. 50,000, a por¬ 
tion of her dower debt, and consequently 
the claim for pre-emption is not main¬ 
tainable in respect of the transfer. The 
trial Court has given effect to this plea 
in defence, as also to some other pleas, 
and dismissed the suit. 

At the hearing of the appeal the 
learned counsel for the appellant frankly 
stated that in the event of our upholding 
the decision of the trial Court on the 
question just now mentioned, he did not 
desire to challenge the findings of that 
Court on other issues. No arguments 
were, therefore, heard on those issues. 

The deed of the 25th of March 1924 
is christened as a sale deed and the 
words of transfer used are : 

The declarant ha^ lr ade an abs .-ute sale of 
that very four anna^ share. in con¬ 


sideration of Rs. 50,000 
Fatima Beg»m. 

The fact that the deed of the 25th 
March 1924 is styled a “ sale-deed ” and 
the further fact that the word employed 
for the purpose of transfer is “ sale ” 
cannot, however, preclude us from as¬ 
certaining the true nature of the trans¬ 
action and to hold on a proper construc¬ 
tion of the deed as a whole that it does 
not in essence evidence a transaction of 
sale. In deciding the question as toj 
whether a certain document which in! 
some places styled itself a will was of 
a testamentary character or a transfer 
inter vivos, Lord Moulton said : 

Bub calling a document a will does not make 
it so, and in their Lordships’ opinion it is not 
of a testamentary character in any respect, 
and that if it has any legal effect whatever, it is 
of the nature of a transaction inter vivos— 
Ti ruguana pal v. Ponnainmal (1). 

The question is, therefore, one of pure 
construction. 

The consideration for transfer of the • 
four annas share is stated to be a sum- 
of Rs. 50,000 and this sum is further 
stated to be a portion of the total amount 
of the dower debt of seven lakhs duo- 
from the transferrer to the transferee.- 
The deed further declares that to the- 
extent of Rs. 50,000, foiming the con¬ 
sideration of the transfer the dower 
debt of seven lakhs is reduced. The • 
position, therefore, is this that on the 
date of the transfer Kaniz Fatima Begam* 
had a subsisting claim or a legal right 
to her dower debt to the extent of seven 
lakhs against her husband and the hus¬ 
band was under a corresponding legal 
obligation to satisfy it. The effect of 
the transfer was the satisfaction of the 
wife’s claim for dower debt to the extent 
of Rs. 50,000 and a corresponding release 
of the husband from the obligation to 
pay. This being the true nature of the 
transaction it is not a sale. 

Sale is defined in S. 54 of the Trans¬ 
fer of Property Act as a transfer of 
ownership in exchange for a price paid 
or promised or part paid and part pro¬ 
mised. Obviously “ price ” in this defi¬ 
nition means money only for if the. 
thing given in exchange consists of any¬ 
thing other than money the transaction 
is not one of sale, but of' an exchange. 
In that sense there is no price paid or 
promised or part paid and j art pro¬ 
mised by the transferee in considera- 

■ (1) A. i. R. i‘j-i i\ e. t'Y. — 
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tion of the transfer of ownership in the 
four annas share. The consideration is 
the release of the transferrer from a part 
of his liability in respact of the dower 
debt. The initial contrast of dower con¬ 
sisted of a bare promise on the part of 
the husband to pay the dower agreed 
upon. This is not a case in which a 
purchaser buys any property in consider¬ 
ation of the money which he had ad¬ 
vanced to the vendor as a loan or other¬ 
wise previous to the purchase. In the 
present case no money passed nor will it 
pass at any stage between the husband 
and the wife. The promise of the hus¬ 
band to pay dower created only the right 
in the wife to recover it. 

The true nature of the transaction is, 
therefore, a gift for consideration. This 
form of gift is well understood in 
Mahomadan Law as hiba-bil-ewaz and 
has repeatedly been recognized as such 
by their Lordships of the Judicial Com¬ 
mittee : Ranee Khnjooroonissa v. 

Mt. Roush tin J chart (2), and Chaudhri 
Mehdi Hasan v. Muhammad Hasan (3). 

The question as to whether a gift of 
immovable property in consideration 
of a part or whole of dower debt is 
subject to a claim for preemption was 
discussed and decided in the negative 
by a Bench of this Court, to which one 
of us was a party, iu the case of Bashir 
'Ahamad v. Mt. Zuhaida Khatun (4). It 
will serve no useful purpose to repeat 
here the grounds of the decision in that 
case, bub we adopt those grounds for 
our decision iu this case. We accord¬ 
ingly dismiss this appeal with costs. 

(j.B. _ A v peal d is m i us ed, 

~(‘2» [1B76J ‘TCal. isi=3 I. A. 291=23 \V. R. 

36=3 Sar. G29 (P. C.). 

(3) [1906J 23 All. 439=33 I. A. G3 = 3 A. L. J. 

405=9 O. C. 1116 (P. C.). 

<4) A.I.R. 192G Oudh 136 = 1 Luck. 83=29 O.C. 

108. 
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King, J. 

Thakur Prasad —Plaintiff—Appellant. 

v. 

J. Thomkinson —Defendant Respon¬ 

dent. 

Second Appeal No. 428 of 192G, De- 
cidod 19th April 1927. 

(a) Adverse possession—Possession permissive 
in the beginning—Possessor is licensee and not 
trespasser. 

Where a person takes possession of land with 
express permission of the owner, be becomes a 
licensee and not a trespasser. [P 20 1 L 1] 


. J. Thomkinson (King, J.) 1927 

(b) Easements Act, S. 59— Transferee has no 
higher rights of revocation than transferor. 

S. 59 cannot be interpreted so as to give the 
transferee a right of revocation of a license 
which would not be exercisable by the transferor 
himself : 37 All. 91. Poll . [P 207 0 1] 

(c) Easements Act, S. 60 (6)— Katcha thatched 
house can be one of permanent character. 

Buildings of mud walls and thatched roof 
built for the purpose of school and which were 
inexistence and kept under re>ular repair for 
about 30 years were held to be a work of a per¬ 
manent character : 28 All. 741. Foll.[_ P 207 0 1] 

M. L. Saksena —for Appellant. 

R. P. Yarma —for Respondent. 

King, J. —This appeal arises out of a 
suit to recover possession over a piece of 
land belonging to the plaintiff covered 
with a house owned by the American 
Mission, and possessed by the defendant 
J. Thomkinson, missionary. 

It ha3 been found that the plaintiff’s 
predoce3sor-in-interest Tarifan Bibi was 
the former owner of the land in suit and 
she gave permission to the American 
Mission to construct school buildings 
upon the land. No lease was executed 
but the then missionary Yakub Shah exe- 
cutod an agreement to pay twelve annas 
per annum to the zamindar for the occu¬ 
pation of the plot. 

The plaintiff acquired the land as a 
transferee in 1916. His case is that the 
land was not given to the mission, as 
such, but only to the missionary for the 
time being as a personal grant, and that 
the^rosent defendant has no title even 
as licensee. 

The plaintiff also allegel that the de¬ 
fendant had made new constructions upon 
the land in suit within two years before 
the institution of this suit. 

The Court below found that the land 
in suit was granted by the plaintiff’s pre¬ 
decessor-in-interest to the. American Mis¬ 
sion as such and not merely to Yakub 
Shah personally. It also found that no 
new constructions had been built within 
the last two years, but that the construc¬ 
tions now existing had been constructed 
from the commencement of the grant. 
The Court found that the plaintiff was 
not entitled to eject the defendant as the 
missionary body must be deemed to have 
been occupying the laud as a trespasser 
for more than 12 years. 

I do not agree with the view of the 
Court below that the missionary body has 
perfected its title by adverse possession 
for more than 12 years. It is the case 
for both parties that the missionary body 
took possession of the plot by the zamin*. 
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dar’s express permission and has been in 
permissive possession ever since. It is 
true that no valid lease has been executed 
but the American Mission must be con¬ 
sidered to be in the position of a licensee, 
and not in the position of a trespasser. 

The first point which has been argued 
for the plaintiff appellant is that the 
license granted by Tarifan Bibi is not 
binding upon the plaintiff as transferee. 
He refers to S. 59 of the Indian Ease¬ 
ments Act, 1882, which lays down that 
when the grantor of the license transfers 
the property affected thereby, the trans¬ 
feree is not, as such, bound by the license. 

I do not think this section can be in¬ 
terpreted so as to give the transferee a 
right of revocation of a license which 
would not be exerciseable by the trans¬ 
feror himself. In the present case I hold, 
for reasons which I shall give presently, 
that the grantor of the license herself 
could not revoke it in view of the provi¬ 
sions of S. 60, Cl. (b). I think the trans¬ 
feree is in no better position than the 
transferor, and I am confirmed in this 
view by the ruling of the Allahabad High 
Court in the case of Ras Behari Dal v. 
Akhai Kunwar (1). In that case the 
learned Judges held that when a grantor 
of a license transfers the property the 
transferee has no higher rights than 
those of the transferor. It would cer¬ 
tainly be inequitable to hold that the 
transferee could revoke a license which is 
irrevocable by the transferor. 

The second point which has been 
pressed by the plaintiff-appellant is that 
the license can be revoked as there is 
nothing in S. 60, Cl. (b) which would pre¬ 
clude the grantor from revoking tho license 
The only question to be considered is 
whether the buildings upon the land can 
be considered to be “ works of a perma¬ 
nent character.” It is ccminon ground 
that the American Mission has built cer¬ 
tain Eothris and a well and latrine, to 
be used as a school. The buildings are 
kutcha, that is to say, the walls are of 
mud and the roofs are of thatch. The 
plaintiff argues that they cannot bo held 
to “ be works of a permanent character” 
since they are only kutcha. I do not 
agree with this view. It has been held 
in several cases, a3 for instance by the 
Allahabad High Court in the case of 
Nas i r-ul-zaman Khan v. Azi m-u llah (2), 

(1) [1915] 37 All, 91=26 I.C. 445=13~A.L.X 1. 

(2) [1906] 28 All, 741 = 3 A.L.J. 765={190G) A. 

W.N. 216. 


that a kutcha thatched house may be a 
work of a permanent character within 
the meaning of S. 60, Cl. (b) of the Indian 
Easements Act. In the present case it is 
clear that the constructions were intended 
to be of a permanent character since^ 
they were for the purpose of school: 
buildings, and in fact they have been in' 
existence and kept under regular repair; 
for about 30 years. In my opinion,] 
therefore, the plaintiff is precluded by 
S. 60, Cl. (b) from revoking tho license. 

I, therefore, dismiss the appeal with 
costs. 

D.D. Appeal dismissed. 
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Stuart, C. J., and Wazjr Hasan, J. 

Mata Ghulam Singh — Plaintiff—Ap¬ 
pellant. 

v. 

Kali Din Singh and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 64 of 1926, Decided 
on 17th January 1927, from decree of 
the Sub-J., Partabgarh, D/- 14th Decem¬ 
ber 1925, in Civil Appeal No. 381 of 1925. 

Oudh Laws Act (18 of 1876J, S. 9 —The right 
of pre-emption does not exiit over j roperty trans¬ 
ferred by grant by Government. 

Ia a suit for pre-emption in respect of pro¬ 
perty conveyed to the defendant by the Goveru- 
mentfor a nominal consideration. 

Meld : that as the deed of transfer had an 
outstanding element of grant by the Crown, tho 
transfer is not a sale pure and simple and hence 
no right of pre-emption was exercisable over the 
property. [P £0 3 C 1] 

All Zaheer —for Appellant. 

A. P. Sen —for Respondents. 

Judgment. —This is the plaintiff's ap¬ 
peal from the decree of the Subordinate 
Judge of Partabgarh, dated tho 14th of 
December 1925, affiirming the decree of 
the Munsif of the same place dated the 
19th of September 1925. 

The appeal arises out of a suit for pre¬ 
emption. The facts are as follows : 

The claim relates to certain specified 
plots of land situate in tho village of 
Pura Ajmer Shah, Pargana and District 
of Partabgarh. Tho total area of the 
plots in suit is 2 biglias 5 biswas and 12 
biswansis. These plots together with 
other immoveable property were ori¬ 
ginally acquired by tho Secretary of State 
for India in Council for public purposes 
under the provisions of the Land Acquisi¬ 
tion Act, 1894. 

The plots in suit, however, remained 
unused and under the deed of the 12th 
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of May 1924, the Secretary of State lias 
transferred them to the defendants, Kali* 
din and Lakpat Singh, for an ostensible 
consideration of Rs. 58. 

On a plea raised by the defendants the 
Courts below dismissed the suit for pre¬ 
emption on the ground that the trans¬ 
feror, the Secretary of State, was not a 
“co-sharer” and that for the purpose of a 
claim for pre-emption it was necessary 
that the transferor must be a co-sharer. 
In support of this view they have relied 
on a decision of a Bench of the High 
Court at Allahabad in the case of Gaya 
Singh v. Raja Ram Singh (l). 

We are of opinion, that the appeal can 
he disposed of on a short ground. The 
provisions of the law cf pre-emption as 
enacted in S. 9 and the sections following 
it in the Oudh Laws Act, 187G, are abun¬ 
dantly clear on the point that a claim for 
pre-emption arises only when the transfer 
is either by way of sale or a mort¬ 
gage ending in a decree for foreclosure. 
It is admitted that there is no case of 
foreclosure before us. On a proper con¬ 
struction of the deed of transfer of the 
12th of May 1924, we are of opinion, that 
|the transfer evidenced by that deed is 
[not a transfer by sale pure and simple. 
It has an outstanding element of grant 
by the Crown in favour of a jamadar of 
the army, as one of the defendants is. 
Indeed the deed says that “the Secretary 
of State hereby grants and transfers.” 
While the lands in suit were held by the 
Secretary of State it must he presumed 
that they bore no liability for payment 
of revenue. In the hands of the trans¬ 
ferees, however, the lands are clearly as¬ 
sessed with revenue and the liability is 
imposed on the transferees. 

On the above grounds we dismiss this 
appeal with costs. 

7.v. A weal dismissed. 

(1) [1905J 28 All. 285=<1905> A. W. N. 259=2 
A. I.. J. 787. 
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Wazir Hasan, J. 

Mahabal Singh — Defendant—Appel- 
lar. t. 

v. 

]\ Rajeshwari P rash ad Singh and 
ethers —Plaintiff and Defendants—Res¬ 
pondents. 

Second Appeal Ko. 4o9 of 1926, De¬ 
cided cn 8th February 1927, 


Mortgage—Poseessory mortgage—Part of pro¬ 
fits to be in lieu of interest—Balance to be 
paid to mortgagor every year — Mortgagor's claim 
to have the balance can be entertained in redemp¬ 
tion suit. 

In a case of a mortgage with possession, part 
of the profits was to be utilised by the mortgagee 
in lieu of interest and the balance was to be 
repaid by him to the mortgagor every year. 

Held : that the claim for payment of the 
surplus profits by the mortgagee to the mort¬ 
gagor is entertainable in the suit for redemption ; 
.4. I. R. 1924 All. 591, Foil. [P. 208, C. 21 

Ishri Prasad and Girja Shankar —for 
Appellant. 

R. D. Sinha and Gopal Chandra —for 
Respondents. 


Judgment. —This is the defendant’s 
appeal from the decree of the Additional 
Subordinate Judge of Sultanpur, dated 
the 15th of September 1926, affirming 
the decree of the Munsif of the same 
place dated the 12th of January 1926. 

The appeal arises out of a suit for 
redemption of a mortgage. The mort¬ 
gage related to certain plots of land and 
was usufructuary in its character. Part 
of the pro6ts was to be ultilised by the 
mortgagee in lieu of interest and the 
balance was to be re-paid by him to the 
mortgagor every year. The mortgagee 
in pursuance of the mortgage entered 
into possession and has been in possession 
since. The only defence, with which I 
am concerned in this appeal, is that the 
claim for the payment of the surplus 
profits by the mortgagee to the mort¬ 
gagor was not eotertainable in the suit 
for redemption. The Courts below have 
rejected the defence and allowed that 
sum of money to be credited in favour of 
the mortgagor from year to year. 

I am of opinion that the Courts below 
are right. The mortgagee’s liability to 
pay the sum of money in question clearly 
arose out of the mortgage transaction,! 
to reedem -which the present suit has 
been brought. That liability was, there¬ 
fore, a matter which formed the essence 
of the claim to redeem on payment of 
the mortgage-money, if any, found due. 
If any authority is needed for such a 
simple proposition I may refer to the 
case of Behari Lai v. Shib Lai (1). 

The appeal fails and is dismissed with 
costs. 


R.D. 


Appeal dismissed. 


(1) A.'i. R. 1924 A1J. 591=40 All. 638. 
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Raza, J. 

Syed Sadik Husain —Defendant—Ap¬ 
pellant. 

v. 

Etizad Husain —Plaintiff—Respon¬ 

dent. 

Second Appeal No. 543 of 1925, De* 
cided on 11th August 1926, from the 
decree of the Sub-J., Bara Banki, D/— 8bh 
September 1925. 

(а) Adverse possession—Vacant site in abadi — 
Land lard must be presumed to be in possession — 
Abadi. 

The proprietor of a village must be presumed 
to be in possession of the vacant site iu the abadi 
of the village as in such cases possession goes 
with title. . [P 209 0 2] 

(б) Adverse possession—Doctrine that possession 
of part is possession of whole does not apply 
to trespasser. 

The doctrine, that possession of part is in law 
possession oi the whole, does not hold good ia the 
case of a trespasser, if the whole is otherwise 
vacaut. Possession by a trespasser is confined to 
to the laud actually occupied by him : 12 O. 

C. 53. Rel. on \ 19 Bom. 338 aud 8 0.C. 177. Ref. 

[P 209 C 2] 

AH Zaheer —for Appellant. 

M. Wasim —for Respondent. 

Raza, J .— This is an appal from a 
decree of th9 learned Subordinate Judge, 
Barabanki, dated the 8th September 1925 
affirming a decree ef the learned Munsif 
of Fatehpur, dated the 29bh September 
1924. 

The plaintiff is the taluqdar and pro- 
pietor of village Bhanmau. The defen¬ 
dant lives in that village and has gob 
under-proprietary rights in certain plots 
(not the plots in dispute) in tho village. 
The plaintiff brought the present suit 
against the defendant for possession of 
abadi plot No. 228 and one bigha'of uncul¬ 
tivated land out of three other abadi plots, 
viz.. Nos. 225, 230 and 231, situate in 
village Bhanmau. The claim was resisted 
by the defendant on various grounds. The 
tirst Court decreed the plaintiff's claim 
subject to certain reservations in favour 
of the defendant. The defendant’s appeal 
against the portion of the decree, which 
was against him, was dismissed by the 
learned Subordinate Judge. Ho has now 
come to this Court in second appeal. 

It appears that there was litigation bet¬ 
ween the parties about the plots in dispute 
and certa in other plotsin village Bhanmau 
in the year 1906. In that suit the plain¬ 
tiff’s claim was decreed on the 14th May 
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in dispute along with certain other plots 
were owned and possessed by him. It 
was pleaded by the defendant in the 
present suit that he and his predecessors 
have been in adverse possession over the 
land in dispute for more than 12 years. 
This is the only point for decision in this 
appeal. The learned Subordinate Judge 
has held that the present suit is governed 
by Article 142 of the Limitation Act. 
Nos. 225, 230 and 231 are plots of vacant 
land in the abadi of the village of which 
the plaintiff (respondent) is the owner. 
It must be presumed that he is in pos¬ 
session of that land, as in such cases 
possession goes with title. There is noth¬ 
ing on record to rebut that presumption. 
The appellant’s learned counsel has not 
pressed the appeal so far as the said 
numbers are concerned. He contends, 
however, that the plaintiff’s suit should 
be dismissed in respect of No. 228, as the 
defendant has succeeded in proving his 
adverse possession over that number. It 
appears that there are some trees on 
No. 228. It has been found by the 
learned Subordinate Judge that the 
plaintiff was in possession of the trees, 
decreed in his favour by the first Court, 
till some four years before the date of 
the suit. He has found also that there is 
not an iota of evidence to prove that the 
defendant over exercised any such acts 
of possession as the keeping of fuel or the 
tethering of cattle on the vacant land of 
plot No. 228, in assertion of his right 
to it. 

All that the appellant’s evidence goe 3 
to show is that such acts were done by 
him only occasionally. It was argued 
on behalf of the appellant that having 
regard to the fact that the defendant’s 
house stood on one side of No. 228 and 
that he had a ridge on a part of plot 
No. 228, it should be held that he has 
been in adverse possession over tho whole 
plot. However, the doctrine, that pos¬ 
session of part is in law possession of 
tho whole, does not hold good in tho 
case of a trespasser, if the whole is other¬ 
wise vacant. Possession by a trespasser 
is continod to the land actually occupied 
by him : See Maheshtvar Bakhsh Singh 
v. Partap Bahadur Singh (l). There is 
nothing to show that by erecting tho ridge 
the appellant intended to assert his 
posse ssi on ov er the entire plot No. 228. 

(1) [1909] 12 O. C. 58= 2 I. C. 63. 
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In the case of Framji Cursetji v. Gocul 
Madhotvji (2), 

a small piece of land being of no present use 
to its owner and being convenient in many ways 
to his neighbour, the latter-made use of it, in 
various ways, without objection for more than 
12 years. A privy and sheds for cows, goat 

fowls, etc., and a hut for a gariwalla . 

all, however, structures of flimsy and purely tem¬ 
porary character were said to have been const¬ 
ructed and maintained for many years on the said 
piece of land. Such user, it was contended, 
amounted to adverse possession. It was held that 
such user as this was insufficient to give a title to 
the land by adverse possession. User of this sort, 
under similar circumstances, is common in this 
country and excites no particular attention. It 
is neither intended to denote, or understood as 
denoting on the one side or the other a claim 
to the ownership of the land and, where this, 
and no more, is the case it would be wrong to 
hold that a claim by adverse possession has been 
made out. 

As pointed out in the case of Sheo 
N(train Singh v. Bodal Singh (3). 

Where a taluqdar sues for possession of waste 
land, jungle land, tank land, etc., situate in his 
taluqa prima facie evidence of his possession 
within 12 years anterior to the date of suit must 
be given, but in determining this question, evi¬ 
dence of physioal acts of enjoyment and user 
indicating possession is not necessary. The 
taluqdar’s title having been established, his pos¬ 
session, if shown to have existed at some prior 
period should be presumed to continue, until 
possession is taken of by another person in an 
exclusive manner. A taluqdar may be in pos¬ 
session of such lands without actual user of it, 
and a person does not necessarily dispossess the 
owner of the land by planting trees or by culti¬ 
vation as he does not by walking over or other¬ 
wise trespassing on it. To dispossess the owner, 
he must assert clearly that he claims the right 
to hold possession as owner, or his conduct must 
be such as to amount to an assertion of au 
intention to exclude the actual owner. In other 
words, there must be evidence of a determination 
to exercise physical power to deal with the land 
on his own behalf. 

In my opinion the lower Courts were 
profectly right in holding in this case 
that the defendant has failed to establish 
his adverse possession. The case was 
rightly decided. 

I can find no ground for interference 
and dismiss the appeal with costs. The 
decree of the lower appellate Court is 
confirmed in all respects. 

G.B. Appeal dismissed. 



(21 [1892] 16 Bom. 338. 
(3) [1905] 8 O. C. 177. 


. Emperor (Raza, J.) 
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Raza, J. 

Indarjit Singh —Accused—Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revision Ko. 52 of 1926, 
Decided on 26th May 1926, from an 
order of the S. J., Rae Bareli, D/- 15th 
May 1926. 

Criminal P. C., Ss. 195 and 476— Proceedings 
In respect of o ffence under S. 409, I. P. C. can¬ 
not be started under S. 476. 

Offence under S. 409, Indian Penal Code, is 
not one of the offences referred to in S. 195 or 
S. 476 Criminal P. C.i aud, therefore, no proceed¬ 
ings can be started against the accused under 
S, 476 in respect of an offence under S. 409. 

[P 211 C 1] 

M. M. Ansari —for Applicant. 

G. H. Thomas —for the Crown. 

Raza, J. —This is an application in 
revision against an order of the learned 
Sessions Judge of Rao Bareli, dated the 
15th of May 1926, upholding an order of 
a first class Honorary Magistrate of Par- 
fcabgarh, dated the 24th of March 1926, 
convicting the applicant under S. 409 of 
the Indian Penal Code and sentencing 
him to one month's rigorous imprison¬ 
ment and a fine of Rs. 10, or in default 
two weeks’ further rigorous imprison¬ 
ment. 

The applicant became supurdar of his 
brother’s cattle which were attached in 
execution of a decree passed by the Mun- 
sif of Partabgarh. He refused to deliver 
up the cattle to the process-server of the 
Court for sale when called upon to do 
so. He was bound by the terms of his 
supurdnama to deliver up the property 
but he failed to do so. His defence was 
that he had been entrusted with the same 
property in another case also and that by 
the seeond supurdnama he was not bound 
to give up the property in dispute. 

The Munsif took proceedings against 
the accused under S. 476 of the Code of 
Criminal Procedure and committed the 
accused to the criminal Court for trial 
under S. 409 of the Indian Penal. Code. 
He sent a copy of his order to the Dis¬ 
trict Magistrate and the latter made over 
the case to the Honorary Magistrate, 
who convicted the accused under S. 409 
of the Indian Penal Code. The accused’s 
appeal was dismissed by the learned 
Sessions Judge. 




1927 Bhagwan Bakhsh Singh v. Jafar Ali Oudh 211 


In my opinion this revision should be 
allowed. The offence under S. 409 of 
the Indian Penal Oode is not one of the 
offences referred to in S. 195 or 476 of 
the Code of Criminal Procedure. The 
Munsif was clearly wrong in taking pro¬ 
ceedings against the accused under S. 476 
of the Code of Criminal Procedure in 
respect of the offence under considera¬ 
tion. He had no jurisdiction to do so. 
His order, dated the 17th of August 1925. 
is not, and cannot be taken to be a com¬ 
plaint under S. 476 of the Code of Cri¬ 
minal Procedure. The District Magis¬ 
trate did not really > tak9 cognizance of 
the offence under S. 190 of the Indian 
Penal Code. He simply acted on the 
order of the civil Court which was illegal 
and made over the case to the Honorary 
Magistrate. 

I have also examined the evidence on 
record. In my opinion there is no reli¬ 
able evidence on record to establish the 
charge under S. 409 of the Indian Penal 
•Code against the accused. The evidence 
which has been produced in this case 
does not establish that the accused has 
really committed criminal breach of 
trust in respect of the property in ques¬ 
tion within the meaning of S. 405 of the 
Indian Penal Code. Under these cir¬ 
cumstances I allow this revision, set 
aside the conviction and sentence and 
direct that the applicant be acquitted 
and released. The fine, if paid, will be 
refunded. 

d.d. Revision allowed. 

A. I. R. 1927 Oudh 211 

Stuart, C. J., and Raza, J. 

Bhagwan Bakhsh Singh — Plaintiff — 
Appellant. 

v. 

Jafar Ali —Defendant—Respondent. 

Miscellaneous Appeal No. 9 of 1927, 
Decided on 14bh April 1927, from the 
order of the Asst. Collr., Bara Banki, 
D/— 20th December 1926. 

Civil P. C., O. 9, R. 9 —Suit dismissed — 
Absence of pleader and of plaintiff’s agent is no 
excuse to revive it. 

Where the case was dismissed owing to 
pleader’s absence as well as the absence of the 
plaintiff's agent : 

Held : that the pleader’s being bu3y elsewhere 
and that plaintiff’s agent had gone to call him 
is no excuse for restoring the suit. LI* 5411 G 2] 


Niamat Ullah —for Appellant. 

R. B. Bal and Raj Narain Shukla — 
for Respondent. 

Judgment. —This appeal arises out of 
circumstances which deserve to be parti¬ 
cularised clearly. Our finding is that 
the taluqdar of Rauni had instituted a 
suit for some Rs. 5,000 claiming arrears 
of rent against Jafar Ali thekodar. The 
suit was instituted in the Court of a 
Deputy Collector on the 23rd June 1926. 
It came on for hearing and decision on 
the 16th September 1926. On that date 
Raja Bhagwan Bakhsh Singh was re¬ 
presented by Pt. Bishen Sahai, "Vakil, and 
his general agent, Lachhmi Narain. 
When the case was called out neither 
was present and the suit was dismissed 
under the provisions of O. 9, R. 8 as the 
defendant was present and denied the 
claim. • 

We accept the appellant’s contention 
that the general agent Lachhmi Narain 
had been present before'the case was called 
out and that he had gone out to find the 
pleader, but we are by no means satisfied 
with the conduct of a pleader who is 
engaged in a case and who is not present 
when the case is called out. It has been 
urged before us that in the District 
Courts pleaders take up cases in many 
different Courts and cannot be present 
in all the Courts in which they are 
engaged when their cases come on 
for hearing. We do not consider that an 
excuse. They should either bake up 
fewer cases or they should arrange with 
other x>leaders to appear for them if they 
are unablo to appear themselves. We 
further do nob consider that Lachhmi 
Narain had any right to leave the Court. 
As a general agent of the taluqdar it 
would have been easily possible for him 
to have brought with him a peon whom 
he could have sent to fetch the pleader, 
bub nevertheless in spite of these facts it 
does nob seem to us right that a suit for 
over Rs. 5,000 should ho dismissed with¬ 
out hearing on the merits because by 
the foolishness of the plaintiff’s general 
agent no one was present when the case 
came on for hearing. 

We have expressed our emphatic dis¬ 
approval of the conduct of the pleader 
and of the general agent, but we do nob 
wish to punish tfie plaintiff too much. 
We therefore grant this application and 
order that the case be restored and 
heard upon its merits provided the 
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appellant Raja Bhagwan Bakbsh Singh cle 10 was nofc applicable but that Arti- 


pays the defendant Rs. 100 to cover his 
costs up to date. If thi3 money is not 
paid into this Court within a month 
from to-day the appeal shall stand dis¬ 
missed. 

D.D. Application granted. 
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Waizr Hasan, J. 

Mata Din —Defendant—Appellant. 

v. 

Mt. Mithana and others —Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 17 of 1926, Deci* 
ded on 29th April 1927, from the decree 
of the Addl. Sub-J., Unao, D/- 29th 
October 1926. 

Limitation Act, Art. 10 —Vendee already 
holding possession as tenant prior to foreclosure 
under conditional mortgage — Art. lO does not 
apply—Case Is governed by Art. 120. 

The plot of land sought to be pre-empted was 
originally held by the defendant vendee in the 
character of a tenant of the vendor. The vendor 
made a mortgage by way of conditional sale in 
respect of the plot in vendee’s favour. On the 
basis of this mortgage a final decree for fore¬ 
closure was obtained against the vendors. 

Held : that the vendee did not take physical 
possession of the plot under the foreclosure de¬ 
cree at all. The plot in suit was held by him in 
physical possession long before the 'foreclosure 
decree and in a right other than the right which 
arose to him under the decree. Art. 10 does not 
therefore apply but Art. 120 applies : 9 All. ‘234 
and 3 O. C. 184, Bel. on. [P 213 C 1] 

Radha Krishna —for Appellant. 

patio Dal —for Respondent No. 1. 

Wazir Hasan, J. —This is the defen¬ 
dants^ appeal from the decree of the 
Additional Subordinate Judge of Unao, 
dated the 29th of Otoboi 1926 reversing 
the decree of the Munsif, North Unao, 
dated the 25th of May 1926. 

The respondents claim to recover pos¬ 
session of a specific Plot No. 8 situate in 
village Nurullah Nagar pargana Asiwan 
Rasul a bad in the district of Unao by the 
exercise of the right of pre-emption. 
The claim was resisted by Mata Din 
Defendant No. 1 on a plea of limitation. 
The Court of first instance gave effect to 
this plea'and dismissed the suit holding 
that Art. 10 of the first schedule of the 
Indian Limitation Act is applicable. 

On appeal by the plaintiff the Addi¬ 
tional Subordinate Judge hold that Arti¬ 


cle 120 of the same schedule was appli- ‘ 
cable and therefore the suit was not 
barred by limitation. In this view oi 
the case he allowed the appeal and de¬ 
creed the plaintiff’s suit for pre-emption. 

In second appeal it is contended on 
behalf of the defendant Mata Din that 
Article 10 of the first schedule of the 
Limitation Act was applicable. I am of 
opinion that the judgment under appeal 
is correct and should be upheld. 

The facts are as follows : 

The plot of land in suit was originally 
held by the defendant Mata Din in the 
character of a tenant of the other two 
defendants Bishunath Singh and Munna 
Singh. Bishunath Singh and Munna 
Singh then made a mortgage by way of 
conditional sale in respect of the plot in 
suit in favour of Mata Din. On the 
basis of this mortgage, Mata Din obtained 
a final decree for foreclosure against 
Bishunath Singh and Munna Singh on 
the 10th of July 1920. The present suit 
was brought on the 5th February 1926. 
It is clear therefore that if on the facts 
stated above Article 10 is not applicable 
to this case, the suit is not barred by 
limitation. That article is as follows : 

Description of Period of Time from which 
suit. limitation, period begins to run. 

To enforce a One year. When the purchaser 
right of pre- takes under the sale 

emption whe- sought to be im* 

thor the right peached ph y s i c a 1 

is founded on posses s i o n of the 

law or general whole of the property 

usage or on sold, or where the 

contract. subject of the sale 

docs not admit of 
physical possession, 
when- the instrument 
of sale is registered. 

It is common ground that the plot in 
suit is property which admits of physical 
possession and it is also common ground 
that on the date of the decree for fore¬ 
closure the physical possession of the 
property in suit was held by the defen¬ 
dant Mata Din. The decision of the 
question therefore turns on the inter¬ 
pretation of the words “when the pur¬ 
chaser takes under the sale physical 
possession.” It is clear to my mind that 
in the circumstances of the present case 
Mata Din did not take physical possession 
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of the plot under the foreclosure decree 
at all. The plot in suit was held by him 
in physical possession long before the 
foreclosure decree and in a right other 
than the right which arose to him under 
the decree. This view is supported by 
the principle of a decision of a Bench of 
the High Court at Allahabad in the case 
of Shiam Sundar v. Amanant Bega.m (1), 
and also of a decision of a Bench of the 
late Court of the Judicial Commissioner 
of Oudh in the case of Raja, Raghuraj 
Singh v. Raj Raghunath Singh (2). 
Article 10 not being applicable it is 
agreed that Article 120 applies and it is 
further agreed that under that article 
the suit is in time aud has been rightly 
decreed. 

In deciding the question of limitation 
it is not necessary for m3 to make any 
comment as to the rights of Mata Din in 
the plot in suit which he held previous 
to the foreclosure decree. Whether 
those rights still exist or they do not 
exist now is a question which need not 
be considers I in this case. 

The appeal fails and is dismissed with 
costs. 

D.D. Appeal dismissed. 

Tl) [1887] 9~A.11. 234 =( 1887) A. W. N. 24. 

<2) [1900] 3 O. G. 184. 
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Stuart, C. J., and Raza, J. 

Radhey Shyam and another -Appel¬ 

lants. 

v. 

Radhey Lal —Opposity Party. 

Misc. Appeal No. 21 of 1026, Decided 
on 20bh August 1926, from the order of 
the Dist. J., Lucknow, D/- 23rd February 
1926. 

Will — Construction—Bequest for dharm is 
void for uncertainty. 

T ho word "kar-e-khair” moans litorally “a good 
deed”,bub it also bears the colloquial meaning of 
"a charitable act." A devise or bequest for kar-o- 
khair is void for vagueness aud uncertainty ; 23 
Bom. 725 ( P. C.), Foil. [P 214 C 1 ] 

B. N. Srivastava and liarprasad —for 
Appellants. 

Mahesh Prasad and Ram Bharose Lal 
—for Opposite Party. 

Judgement. — The only point for de¬ 
termination in this appeal is whether the 
learned District Judge did, or did not, 


take a correct view when he decided that 
a certain bequest in the will before us 
was invalid for uncertainty. Under the 
terms of this bequest the testator left 
the residue to the executors to be devoted . 
to such kar-e-khair as they considered 
deserving. There might have been consi¬ 
derable difficulty in determining this 
point, had there not been in existence 
a pronouncement of their Lordships 
of the Judicial Committee of the 
Privy Council, which, in our opinion 
affords complete authority for the correct¬ 
ness of the learned District Judge’s view. 
This authority will be found iu Runchor - 
das Vandravandas v. Parva.tibai (1). 
The point for decision before their Lord- 
ships was whether a bequest by which 
interests in the testator’s estates were to 
be devoted to dharam was void for vague¬ 
ness and uncertainty. At i>age 73-5 their 
Lordships say : 

It is not necessary for their Lordships to refer 
particularly to the cases in the Indian Courts 
where it has been held that a devise or bequest 
for dharam is void for vagueness aud uncer- 
certainty. They begin at an early period, both 
in Bombay aud Calcutta, and, according to the 
judgment of the appeal Courts, are numerous, 
The reasons for the decisions of the English 
Courts upou devises or bequests of a similar 
nature are stated by Lord Eldou iu his judg¬ 
ment in tho leadiug case of Moricc v. Bishop of 
Durban (2). He says (10 Ves. 359) : ‘As it is a 
maxim, that the execution of a trust shall be 
under tho control of tho Court, it must bo of 
such a nature that it can be under that control; 
so that the administration of it cau be reviewed 
by the Court ; or, if the trustee dies, the Court 
itself can execute tho trust : a trust, thorefore, 
which, in case of maladministration, could be 
reformed aud a due administration directed : 
and then, unless tho subject and the objects can 
be ascertained, upou principles, familiar iu 
other cases, it must be decided that the Court 
can neither reform maladministration uor 
direct a due administration.' Lindley, L. 

J., refers to this judgment in re Macduff 
(3) and says : ‘That is the principle of that case 
and has been enunciated or ropoated from time 
to time.’ In the latter case the words of the 
bequest were ‘purposes charitable or philanth¬ 
ropic. In Wilson’s Dictionary dharam is defined 
to be law, virtue, legal or moral duty aud tho 
language of Lord Eldon applies as strongly, if 
not moro so, to dharam as to the words used in 
the English cases. Tho objects which can be 
considered t j be meant by that word are too 
vague and uuccrtaiu for the administration of 
them to be under my control. 

The only question which wo have to 
decide is whether tho word ‘ kar-e-khair” 

(1) [1899] 23 Bom. 725=26 1. A. 7lT=T Bom* 

L. R. 607=7 Sar. 543 (P. C.). 

(2) ’ [1804] 9 Ves. 399=10 Ves. 522. 

(3) [1896] 2 Ch. 451 (463)=74 L. T. 706=65 
L. J. Ch. 700=15 W. R. 154. 
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can be distinguished effectively from the 
word “dharam”on the ground of vagueness 
and uncertainty. The word “kar-e-khair” 
means literally a good deed but accord¬ 
ing to Fallon it also bears the colloquial 
meaning of “a charitable act.” Their 
Lordships took the definition of the 
word “dharam” to be “law, virtue, legal 
or moral duty” and they considered that 
the devise or bequest for dharam was 
void for vagueness and uncertainty. We 
have no hesitation in finding that, upon 
analogous reasoning, a devise or bequest 
for kar-e-khair is also void for vagueness 
and uncertainty. 

The respondent, who was the brother 
of the testator and who filed a caveat 
against the will, was not allowed his 
costs by the learned District Judge. He 
has filed a cross-objection against the 
order disallowing his costs. 

We consider that the matter in appeal 
is absolutely concluded hy the authority 
of their Lordships of the Privy Council 
to which we have referred. We, there¬ 
fore, dismiss the appeal. In respect of 
the cross-objection we consider that the 
appellants who are the executors under 
the will were justified in applying for 
probate and that they were acting in ac¬ 
cordance with their duty as executors in 
propounding the will and that they were 
further acting within their duty in 
bringing ths present appeal before this 
Court. The respondent at the same 
time is entitled to his costs both in the 
Court below and here. Wo, accordingly, 
pass the following order as to costs both 
In the appeal and the cross-objection : 
The costs of the original matter and the 
costs of this appeal shall be borne by 
the estate. Neither the executor nor 
the respondent will bo personally res¬ 
ponsible for the costs. 

D.D. Appeal dismissed. 

* A. I. R. 1927 Oudh 214 

Wazir Hasan and King, JJ. 

Ham Hit Singh —Plaintiff Appel¬ 

lant. 

v. 

Dunia Singh —Defendant — Respon¬ 
dent. 

Second Appeal No. 4 of 1927, Decided 
on 3rd May 1927, from the decree of the 
Sub-J., Sultanpur, D/- 25th September 
1926. 


. Dunia Singh 1927 

Registration Act, S. 49— Registration of 
mortgage Invalid for want of jurisdiction In- 
Sub-Registrar to register—Deed can be used as 
registered money bond—Limitation Act, Art. 116. 

Where the registration of a mortgage deed is 
invalid on the ground that the Bub-Registrar 
who registered it had no territorial jurisdiction 
to do so, it oan be admitted and used as a simple 
registered money bond : A. I. R. 1923 Mad. 
447, Foil. ; 21 O. C. 341, Diss. from. 

[P. 215, C. 11 

Naim Ullak —for Appellant. 

Satya Nand Hoy —for Respondent. 

Judgment. —This is the plaintiff’s 
appeal from the decree of the Subordinate 
Judge of Sultanpur dated the 25th of 
September 1926 reversing the decree of 
the Munsif of Amethi dated the 27th of 
January 1926. 

The suit out of which the appeal 
arises was brought by the appellant for 
sale of certain immovable property 
consisting of six plots of land in village- 
Durgapur. pargana Asal, in the district 
of Sultanpur and one mango tree in 
village Basani pargana, Miranpur, in the- 
same district on the foot of a deed of 
mortgage dated the 19th of June 1919. 
The principal mortgage money is Rs. 100- 
and it carries interest at the rate of 
two per cent per mensem. The mort¬ 
gagor promised to repay the mortgago 
money, principal and interest, within 
two years from the date of the deed. He 
has failed to fulfil his promise ; there¬ 
fore this suit to recover the mortgage- 
money by sale of the mortgaged property. 

The Court of first instance gave the^ 
decree for which the plaintiff had prayed. 

On appeal by the defendant the 
learned Subordinate Judge came to the 
conclusion that the mango tree in 
village Basani never existed and that 
the defendant never owned any tree in 
that village. The registration, of the- 
deed by the Sub-Registrar of the place, 
within whose jurisdiction the village of 
Basani lay, was, therefore, invalid. He- 
refused to grant any relief to the plaintiff 
on the deed of mortgage as such. As regards 
the relief for a simjjle money decree he= 
came to the conclusion that it could not 
be granted for the reason that the regis¬ 
tration of the deed in suit having been 
found to be invalid in law the limitation- 
for recovery of the loan was not six years 
but three years from the date of default 
and therefore the suit was barred by 
time. 

In second appeal it is contended that 
the deed of the 19fcli of June 1919 may 
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fail as a deed of mortgage for want of 
valid registration, but the covenant to 
repay must be taken to have been validly 
registered and therefore the suit having 
been brought admittedly within six 
years from the date of the breach of the 
convenant was in time. 

We are of opinion that the contention 
is sound and must be upheld. It is 
agreed that the deed of the 19th of June 
1919 was presented for registration to, 
and accepted for registration by, the 
Sub-Registrar from a person legally en¬ 
titled to present it for registration and 
within such time from the date of its 
execution • as the law prescribes ; and it 
is also agreed that the procedure of 
registering was according to law. But 
as a deed of mortgage the provisions of 
S. 28 of the Indian Registration Act, 
1908 required its presentation for regis¬ 
tration in the office of the Sub-Registrar 
within whose sub-district the whole or 
some portion of the property to which it 
relates is situated. According to the 
finding of the lower appellate Court the 
deed in question was nob so presented. 
Under S. 29 of the same Act if- the deed 
in question or any part of it was not 
to affect any immovable property it could 
be presented for registration either in 
the office of the Sub*Registrar in whose 
sub-district the document is executed or 
in the office of any Sub-Registrar at which 
all the parties desire the same to be 
registered. Therefore the registration of 
the document of the 19th of June 1919 
was valid according to the combined 
effect of Ss. 28 and 29 of the Indian 
Registration Act if it is not produced 
in evidence to affect any immovable 
property. And this is also the result 
contemplate! by the provisions of S. 49 
Clause (a) of the same Act which runs 
as follows : 

No document required by S. 17 to ba registered 
shall 

(a) affect any immovable proparty comprized 
therein unless it has been registered, 

which means registered according to 
the provisions of S. 28. 

We hold, therefore, that registration of 
the document in suit was valid for a 
purpose other than affecting the im¬ 
movable property comprised therein. 

We agree with the view expreised on 
this point in the case of D. Rama Rao v. 
V. Vedyya (1), and if the decision of a 
singl e Judge of the la t e Court of the 

U) A. I. R. 1923 Mad. 447=46 Mad. 435. 


Judicial Commissioner in the case of 
Kalka v. Mathura Das (2) militates with 
the opinion which we hold, we respect¬ 
fully disagree with that. 

The result is that we allow this appeal, 
set aside the decree of the lower appellate 
Court and modify the decree of the 
Court of first instance and grant the 
plaintiff a simple money decree for the 
sum claimed and refuse to grant him a 
decree for sale. In the circumstances 
of the case we think the plaintiff appel¬ 
lant is entitled to his costs in all the 
Courts. 

D,P. _ Appeal allowed. 

(2) [1918J 21 O. C. 341=50 I. C. 220. 
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Wazir Hasan, J. 

Suraj Prasad and another —Defendants 
—Appellants. 

v. 

Raghunath Prasad and another — 
Plaintiffs—Respondents. 

Second Appeal No. 65 of 1927? Deci¬ 
ded on 14th April 1927, from a decree 
of the 2nd Addl. Sub*J., Lucknow, 
D/- 24th January 1927, in Civil Appeals 
Nos. 126/24/105 of 1926. 

Jurisdiction—Uoicse in abadi can be parti - 
tioned by civil Courts. 

The jurisdiction of civil Courts to partition 
houses iu abadi has never been questioned : 
A. I. B. 1921 Oudh 144, Dist. [P. 210, C. 1] 

Hakimuddin —for Appellants. 

AH Zahur and A. C. Mukerji for Z7. 
Husain and Put too Thai —for Respon¬ 
dents. 

Judgment. — This is the defendants 
appeal from the decree of the Second Addi¬ 
tional Subordinate Judge of Lucknow, 
dated the 21th of January 1927, rever¬ 
sing the decree of the Munsif of Lucknow, 
dated the 3rd June 1926. The suit out 
of which thi3 appeal arises asked for par¬ 
tition between the parties ol two houses 
situate in village Miraknagar, pergana 
Mohanlalganj, district Lucknow. 

The lower appellate Court on proof of 
titlo granted the decree prayed for. 

In second appeal before me two points 
were urged : (1) That the civil Court has 
no jurisdiction to grant a decree for parti¬ 
tion of houses ; and that certain property 
in the possession of the plaintiffs was nob 
brought into the suit for the purpose of 
being partitioned. 
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In my opinion there is no substance in 
either of these grounds. The jurisdiction 
of civil Courts to partition houses has 
never been questioned*and the ruling in 
Shiam Kunwar v. Fateh Singh (1), 
on which the learned counsel for the ap¬ 
pellants relied has no application what¬ 
soever. In that case the entire abadi of 
the 'village was the subject-matter of 
discussion and with reference to the en¬ 
tire abadi, the decision was given. 

As to the second point it is sufficient 
to say that it does not appear to have 
been taken in the Courts below. The 
appeal fails and is dismissed with costs. 

_ Appeal dismissed. 

(i) A. I. R. 1921 Oudh 144=24 O. C. 268. 
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Wazir Hasan and King, JJ, 

Jang Bahadur — Judgment-debtor— 
Appellant. 

v. 

Jagat Narain — Decree-holder—Res¬ 
pondent. 

Execution of Decree Appeal No. 3 of 
1927, Decided on 27th April 1927, from 
the order of the Sub-J., Hardoi, D/- 30th 
October 1926. 

Civil P. C., Sch. 3, para. 11 —Direction to 
pay surplus sale proceeds to another decree- 
holder isnot “ issuing process ” within para. 11. 

While the judgment-debtor’s immovable pro" 
perty was being dealt with by the Collector 
under S. G8 and Sch. 3, Civil P. C., in execution 
of a decree obtained by a croditor, an order by 
Court directing that if tho Collector found ha 
had any surplus sale proceeds in his hands after 
selling tho property in execution of the decree, 
he should not pay over i ho surplus cash to the 
judgment-debtor, but should retain it for pay¬ 
ment to another decree-holder, is not “ issuing a 
process ” against the immovable property with¬ 
in para. 11 of Sch. 3; tho order can at most be 
taken as issuing a process against the sale pro¬ 
ceeds of the immovable property. 

[P 2L6 O 2 ; P 217 C 1 & 2] 

A. P. Sen —for Appellant;. 

Bisheshar Nath, Hyder Husein and 
Ali Zaheet -for Respondents. 

Judgment. —This is an appeal against 
an order of the Subordinate Judge of 
Hardoi, dated the 30fch October 1926, 
dismissing the judgment-debtor’s objec¬ 
tions to the Subordinate Judge's order 
regarding the execution of the decree 
bold by the respondent against the appel¬ 
lant. 


r . Jagat Narain 1927 

One Ram Raghubar got a simple money 
decree against Durga Prasad in the Court 
of the Subordinate Judge, Lucknow, on 
the 31st August 1910, Ram Raghubar 
is the predecessor-in-interest of the res¬ 
pondent decree-holder, and Durga Prasad' 
was the p; edecessor-in-interest of the 
appellant judgment-debtor. The amount 
decreed was enhanced by the appellate 
Oourt by its decree, datod 25th August 
1911. Ever since that time the decree- 
holder has been making vain attempts to 
realize the decretal amount in execution. 
The long and complicated history of this 
case (and of the connected Execution 
Appeal No. 4 of 1927) is set forth in con¬ 
siderable detail in the judgment of the 
Judicial Commissioner's Court in the 
cas6 of Jang Bahadur v. Bank of Upper 
India, Ltd. (1), and in the judgment of 
the Chief Court in the case of Jang 
Bahadur v. Jagat Narain (2). It is un¬ 
necessary, therefore, to repeat the history 
in any detail. Passing over the various 
applications made for transfer of the 
decree for execution to the Court of the 
Subordinate Judge, Hardoi, and. for 
attachment of moveables, we find that 
the decree-holder made an application on 
the 25th of January 1917 to the Sub¬ 
ordinate Judge, Hardoi, for execution of 
the decree by attachment of the judg¬ 
ment-debtor’s immovable property. The 
Subordinate Judge ordered the appoint¬ 
ment of a receiver for collecting the in¬ 
come of the judgment-debtor’s immov¬ 
able property. At tho time when this 
order was passed the judgment-debtor’s 
immovable property was being dealt 
with by tho Collector under S. 68 and 
Sch. 3, Civil P. G., in execution of a 
decree obtained by tho Bank of U pper 
India for the salo of the property on tho 
basis of a mortgage. The judgment-deb¬ 
tor objected that the Subordinate Judge 
was precluded by tho terms of para. 11, 
Sch. 3 from issuing this process against 
the property which was being dealt with 
by tho Collector under S. 68 and Sch. 3, 
Civil P. C. The Judicial Commissioner’s 
Court gave effect to this objection in 
their judgment in the case of Jang 
Bahadur v. Bauk of Upper India, Ltd. 
(l), and ordered the removal of tho 
receiver. 

The decree-holder then made an at¬ 
tempt to have his decree transferred to 

U) A. I. R.T025 Oudh 448=23 0. G. 330. 
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the Collector for execution. The Chief 
Court, in their decision in Jang Bahadur 
v. Jagat Narain (2), decided that -the 
Subordinate Judge had no jurisdiction to 
transfer the execution of a simple money 
decree to the Collector. 

_ Meanwhile the application for execu¬ 
tion made on the 25th January 1917 re¬ 
mained alive, although the proceedings 
taken with reference to it had proved in¬ 
effectual. 

On the 10th September 1926 the decree- 
holder applied for an amendment of his 
application dated the 25th January 1917 
asking the Court : (a) to order rateable 
distribution of the assets left in the 
hands of the Collector after sale of the 
property held by him under Sch. 3 of 
the Civil P. C., or else (b) to keep the 
execution application on the Court’s file 
until the property is released by the 
Collector, after the sale of the property 
as may be sufficient to satisfy the decree 
sent to him for execution. 

The judgment-debtor raised various 
objections to this application. The Sub¬ 
ordinate Judge then made the order 
•dated 30th October 1926, which is the 
subject-matter of the present appeal. He 
held that the decree-holder could not get 
rateable distribution under S. 73 as that 
section does nob apply bo this case, but 
that the decree should bo realized 

in this way that the Collector having sold the 
property should in the first instance pay oil the 
money duo to the Bank uuder a sale decree and 
thereafter, if any money remains over, the same 
should be paid to the present decree-holder to¬ 
wards his decree. 

He goes on to say that if for any rea¬ 
son the property is nob sold under the 
Bank s decree, then the property may be 
sold in satisfaction of the present decree- 
holder s decree. His order merely 
amounted to this, that *if the Collector 
found he had any surplus salo proceeds 
in his hands after sellinr the property in 
execution of the Bank's decree, ho should 
not pay over the surplus cash to the 
judgment-debtor, but should retain it 
for payment to the decree*holder in the 
present suit. 

The loarned counsel for the appellant 
arguod that this order conflicts with the 
provisions of para. 11, Sch. 3, Civil 
P. C., since it amounts to “ issuing a 
process ” against the immovable pro¬ 
perty which is being dealt with by the 
Collector under that schedule. The 
property in question is no doubt pro¬ 


perty to which para. 11 of Sch. 3 
refers, but the question i3 whether the 
Subordinate Judge’s order conflicts with 
the provisions of that paragraph. In our 
opinion ‘it does not. The question is 
whether the order amounts to “ issuing 
a process ” against the immovable pro¬ 
perty. In our opinion the order can at 
most be taken as issuing a process against 
the sale proceeds of the immovable pro¬ 
perty. It is analogous to the attachment 
of a debt due to the judgment-debtor 
and cannot be held to amount to attach¬ 
ment of the immovable property itself 
or of its income. The order will only 
take effect after the immovable property 
has been sold, and does not in any way 
affect the immovable property so long 
as the latter remains under the Collec¬ 
tor’s control. For these reasons we find 
that the Subordinate Judge’s order does 
not amount to “ issuing a process ” 
against the judgment-debtor’s immov¬ 
able property within the meaning of 
Sch. 3, para. 11, and is not illegal or 
improper. 

The learned counsel for the appellant 
tentatively raised another plea that the 
application for execution made on the 
26bh January 1917 was invalid as being 
time-barred. Although the execution 
proceedings have been the subject of 
much litigation between the parties for 
many years, the judgment-debtor never 
suggested on any previous occasion that 
this application of the 25th January 
1917 was barred by limitation, and the 
principle of res judicata seems to pre¬ 
clude him from raising that plea now. 
It is unnecessary, however, to decide 
that point, as the learned counsel was 
unable to make out eveu a prima facie 
case in support of his plea, and did not 
press the point. 

The appeal, -therefore, fails and is dis¬ 
missed with costs. 

D.D. Appeal dismissed. 

A. I. R. 1927 Oudh 217 

Stuart, C. J., and Wvzir Hasan, J. 

Badri Prasad —Appel lant. 

v. 

Bachc'na and another -Respondents. 

Socond Appeal No. 321 of 1926, Deci¬ 
ded on 21st February 1927, from the 
judgment of the 2nd Addl. Sub-J., 
Lucknow, D/- 13th July 192G, 
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Hindu Law—Alienation by widow—Suit by 
reversioner for declaration time-barred—He 
cannot attack mortgage by alienee. 

A suit by reversioner for declaration that a 
mortgage by vendee from Hindu widow does not 
affect his rights, is not maintainable. He must 
attack the s*le by widow and if that remedy is 
time-barred, he caonot get over the difficulty by 
attacking the mortgage by vendee. .[P 218 C 1] 

Raj Narain and P. D. Rastogi —for 
Appellant. 

Makund Bihari Thai —for Respondents. 

Judgment. —The suit out of which 
this appeal arises was‘brought in the 
following circumstances. A Hindu female 
executed a deed of sale in the year 1912. 
This deed of sale was executed in favour 
of a certain Ghissu. Ghissu mortgaged 
the property to a certain Badri Prasad. 
The mortgage not being satisfied Badri 
Prasad instituted a suit on the basis of 
the mortgage and obtained a decree. In 
execution of that decree the house was 
brought to sale. A certain Bachcha, 
alleging that he was the reversioner to 
the property, instituted the present suit 
asking for a declaration that the mort~ 
gage made by Ghissu only affected the 
female’s estate and did not affect the 
full proprietary rights. In order to 
succeed it was necessary for it to be 
declared that the sale of 1912 executed 
iu favour of Ghissu was a sale which 
transferred nothing more than the ven¬ 
dor’s estate as a Hindu female. Such a 
suit was clearly time-barred under 
Art. 125, First Schedule, Act 9 of 1908. 
The plaintiff has endeavoured to get over 
this difficulty by attacking, not the deed 
of sale in favour of Ghissu, but the mort¬ 
gage made by Ghissu. He is not compe¬ 
tent to avoid the difficulty of limitation 
in this manner. We ai'j of opinion that 
the suit in question was barred by limi¬ 
tation. We therefore, allow the appeal, 
restore the decree of the Munsif and 
direct that the suit of Bachcha stand 
dismissed. Bach _• ha will pay his own 
coits and these of Badri Prasad in all 
Courts. 

n.r>. Appeal allowed . 
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PCTEiXiAN, J. 

Rameshwar Prasad Misra —Plaintiff— 
Appellant. 

v. 

Industrial and Prudential Assurance 
Co. Ijtd.y Bombay and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 60 of 1927, Decided 
on 5th May 1927, from the decree of the 
2nd Addl. Sub-J., Lucknow, D/- 12th 
November 1926. 

(a) Civil P. C., O. 41, P, 24— Appeal from 
order returning plaint—Appellate Court cannot 
go into the merits of the case . 

Where an appeal is filed from au appealabl® 
order, the appellate Court oannot take up other 
grounds which have not been decided by tha 
Court of first instance. Therefore, where the 
trial Court returns a plaint for want of jurisdic¬ 
tion, in appeal th9 appellate Court cau only try 
the issue of jurisdiction and if it considers the 
lower Court’s order to be wrong, it should 
simply direct that Court to try the suit. Deci¬ 
sion by the appellate Court on the merits is 
ultra vires : 12 O. C. 388, Bel. on. [P 219, C 1] 

{b) Civil P. * C., 0 . 41, B. 22— Cross-objectio **•- 
amounting to appeal from non-appealable orde r 
cannot be entertained. 

Where the cross-objection merely takes th 6 
place of an appeal against the order of the lower 
Court which is not appealable, it cannot be 
entertained. [P 219, C 2} 

Makund Behari Bal —for Appellant. 

M. N. Misra and J. N. Misra —for 
Respondents. 

Judgment. The appellant, who was 
the plaintiff in the suit, insured his- 
life with the Industrial and Prudential 
Assurance Go. Ltd., who3s head office i3 
in Bombay. It appears that he paid 
certain premiums upon his policy and 
then relying on a Hindi prospectus issued 
by the company brought a suit to recover 
the premiums paid by him and a certain 
sum by way of bonus. The suit was- 
filed in the Court of the Munsif, who 
held that he had no jurisdiction, and 
letrned the plaint for presentation in 
the proper Court, which he considered to* 
be the corresponding Court in Bombay, 
An appeal was filed by the plaintiff 
against this order under O. 43, R. 1 of 
the Civil P. C., and the Second Addi¬ 
tional Subordinate Judge reversed the* 
decision of the learned Munsif and held 
that that Court had jurisdiction to try 
the suit. But the learned Second Addi¬ 
tional Subordinate Judge went further^ 
He decided the suit on its merits and* 
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passed a decree for the plaintiff for • a 
sum much less than the plaintiff himself 
claimed. 

In appeal the plaintiff argues that 
this order was ultra vires and that the 
lower appellate Court could only hear 
the question of jurisdiction and, if he 
considered that the Munsif’s order was 
wrong, his powers were limited to re¬ 
turning the suit to the Munsif for dis¬ 
posal. If authority is needed for this 
proposition, it may be found in the rul¬ 
ing of the Judicial Commissioner’s Court 
in the case of Maqbul Husain v. Rajen- 
dra Narain (1), but the matter is made 
perfectly clear from the wording of the 
Code itself. Under O. 41, R. 24, which 
is the only rule upon which the respon¬ 
dent relies, an appellate Court can take 
up other grounds which have not been 
decided by the Court of first instance, 
when a decree is under appeal, and 
decided the appeal on those issues. But 
in the Code itself (S. 2) the word 

decree ” is defined and a decree does 
not include any adjudication from which 
an appeal lies as an appeal from an order. 
The adjudication in -this instance was one 
for which an appeal is allowed by the 
Code as an appeal from an order, and it 
was, therefore, not a decree and the powers 
of the lower appellate Court were con¬ 
fined to passing an order that the suit 
should be restored to the Court of the 
Munsif, who in the opinion of the lower 
appellate Court, had jurisdiction and to 
direct him to decide the remaining issues. 
It is not intended that an appellate 
Court shall go out of it3 way to decide 
de novo issues which have not been 
touched by the Court whose judgment is 
under appeal. For the same reasons 
this Court should nob consider that part 
of the judgment of the lower appellate 
Court which professes to decide the suit 
on its merits. All that this Court can 
do i3 to correct the order of the lower 
appellate Court and pass an order restor¬ 
ing the suit to the Court of the Munsif 
for a decision of the remaining issues. 

A cross-objection has been filed by 
the respondent raising the question of 
jurisdiction. The order of the Munsif 
returning the plaint to the proper Court 
i3 one for which there is an appeal to 
the District Court. The order of the 
District Court on that appeal is one 
from which the re is no appea l. Th e 

(1) [1909] 12 O. 0. 388=4 I. C. 780. 


cross-objection filed by the respondent 
merely takes the place of an appeal 
against the order of the lower appellate 
Court deciding an appeal from an order 
and no such cross-objection can, therefore, 
be heard. I cannot consider the cross¬ 
objection as though it were an applica¬ 
tion in revision for there is nothing in 
the grounds of the cross-objection which 
would justify interference in revision. I, 
therefore, allow this appeal with costs 
and direct that the suit be returned to 
the Court of first instance for decision 
on the remaining issues. 

G.B. Appeal allowed . 
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Wazir Hasan, J. 

P. Sheo Dularey —Plaintiff— Appel - 
lant. 

v. 

Sheo Shunker Bux and others —Defen¬ 
dants—Respondents. 

Second Rent Appeal No. 4 of 1927, 
Decided on 26th April 1927, from a 
decree of the 2nd Aadl. Dist. J., Lucknow, 
D/- 9th October 1926. 

Oudh Rent Act (1886), S. 127— Person against 
■whom action taken under S. 127 maintaining 
adverse possession for 12 years —S. 127 does not 
apply. 

If the persou against whom action is taken 
under 8. 127 has maintained adverse possession 
continuously for 12 j-ears against the rightful 
owner, then the rightful owner is not entitled to 
eject such a person as a trespasser and, therefore, 
S. 127 is inapplicable to such a case. 

[P 219 Ci;P 220 C 1] 

R. B. Lai and R. N. Shukla —for Ap¬ 
pellant. 

Haider Husain —for Respondents. 

Judgment. —I have heard arguments 
in this case at length. The substance 
of the decision of the lowor appellate 
Court is that having regard to the parti¬ 
cular circumstances of this caso it must 
bo held that the plaintiff-appellant ig 
not entitled to eject the respondent as a 
trespasser and, therefore, S. 127, sub- 
S. (1) has no application to this case. I 
regret that the judgmont under appeal 
is not a3 clear as it ought to have been, 
but that is the substance of it as I have 
just now stated. There is no doubt that; 
if the person against whom action is 
taken under S. 127 has maintained ad¬ 
verse possession continuously for 12 years 
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against: the rightful owner then the 
rightful owner is not entitled to eject 
such a person as a trrspasser and, there¬ 
fore, S. 127, would be inapplicable to 
such a case. The lower appellate Court 
has found that the defendants have had 
such a possession. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

R.D. Appeal dismissed. 
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Stuart, C. J., and Baza, J. 


Udit Narain 
pellant. 


Singh —Defendant—Ap 



Gur Prasad Singh and another —Plain¬ 
tiffs and Defendant—Respondents. 

First Appeal No. 84 of 1926, Decided 
on 2nd May 1927, from an order of the 
Sub-J., Bahraich, D/— 26th March 1926. 

Mesne profits—Suit to establish title—Court 
can axuard mesne profits — Jurisdiction—Civil 
Court. 

Where a person is not recorded as in posses¬ 
sion of any share in a certain patti and, in order 
to obtain title to tho share in that patti, he is 
obliged to have a recourse to tho civil Court, 
the civil Court has jurisdiction to award 
mesne profits for tho period he has been kept out 
of possession subject to the law cf limitation. 

(P 220 C 2] 

Niamatullah and II. D. Chandra —for 
Appellant. 

Bishesliar Nath —for Respondents. 

Judgment —This is an appeal by 
Udit Narain Singh, defendant, against a 
portion of tho relief decreed in favour of 
tho plaintiff-respondents. A consider¬ 
able number of pleas originally taken in 
tho rnemoiand urn of appeal have been 
abandoned by the learned counsel for 
tho appellant, who has confined himself 
in his argument on this appoal to the 
following points only. 

IIo has argued that one-half of the 
village of Jamaluddinpur had been 
mortgaged to Mahesh Bakhsh Singh and 
excluded from the deed of family settle¬ 
ment o f 15th August 1914 (Ex. 1). He 
has further argued that the mesne pro¬ 
fits of Amanat Ali and Niarnat Ali 
Pattis in the village of Parsoha could 
not be awarded by a civil Court as a 
civil Court had no jurisdiction to award 
them ; and in- no circumstances could 


more than three years mesne profits be 
awarded. These are all the pleas which 
have been argued, The remaining pleas 
have been withdrawn. In respect of the 
first question wo have no doubt as to the 
rights in Jamaluddinpur which were 
held in the names of Gaya Din Singh 
and Mahesh Bakhsh Singh, being rights 
which were considered as joint family 
property and covered by Ex. 1. It is 
only necessary to state a few facts here. 

The family was a joint family. Gaya 
Din Singh was the father. Mahesh 
Bakhsh Singh was the elder son. All 
the mortgage-deeds in respect of Jamal¬ 
uddinpur were taken jointly in the 
name of Gaya Din Singh and Mahesh 
Bakhsh Singh. The deed of settlement 
Ex. 1 states distinctly and clearly that 
the whole of the property mentioned in 
the lists is joint family property and the 
mortgagee rights in Jamaluddinpur are 
entered in the first list. It is quite clear 
that the property which was entered 
even in the name of Mahesh Bakhsh 
Singh severally was joint family pro¬ 
perty. We find that in the village of 
Parsoha some rights ’were held in the 
name of Gaya Din Singh aloue and some 
rights were held in the name of Mahesh 
Bakhsh Singh jklone. The rights entered 
in the name of Gaya Din Singh alone 
are entered in List A and the rights 
entered in the name of Mahesh Bakhsh 
Singh alone are entered in List B and it 
is distinctly staked that all the above 
rights were joint family property. We, 
therefore, decide against the appellant 
upon the first point. 

In respect of the second point we con¬ 
sider that the learnod trial Judge was 
right. Tho plaintiff-respondents were 
not recorded as in possession of any 
share in Pattis Amanat Ali and Niamat 
Ali. Thus, in order to obtain title to 
the share in those pattis, they have been 
obliged to have recourse to the civil 
Court and the civil Court has clearly 
jurisdiction to award mesne profits for 
the period they have been kept out of 
possession subject to the law of limita¬ 
tion which in the case is extended by 
the provisions of S. 6 of the Indian 
Limitation Act. 

We, therefore, find against the appel- 
lant on this point also. The appeal is 
accordingly dismissed with costs. 

RD. Appeal dismissed. 
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Wazir Hasan and King, JJ. 

Khalil Ahmad Khan and anothei — 
Applicants. 

v. 

Khatir Zaman Khan and anothei - 

Opposite Party. 

Civil Revision Application No. 9 of 
1927, Decided on 22nd April 1927, from 
an order of the Addl. Sub-J. Sultanpur, 
D/- 23rd December 1926, in Misc. Suit 
No. 1 of 1926. 

Civil P. C., O. 22, Rr. i and II —Death of 
respondent pending appeal—Decree passed in 
ignorance—Appellate Court can decide question 
as to maintainability of application for substi¬ 
tution having regard to Limitation Act, S. 5. 

Where, in ignorance of the death of a respon¬ 
dent, the appeal is heard'and a. decree is passed 
against the respondent, the appellate Court is 
competent to decide the question as to whether 
the application for substitution should be ente»- 
tained having regard to the provisions of S. 5 of 
the Limitation Act and decide the appeal after 
impleading the representatives afresh. 

[P. 221, C. 2] 

M . Wasim —for Applicants. 

Hargobind Dayal —for Opposite Party. 

Judgment. —This is an application in 
revision under S. 115 of the Code of 
Civil Procedure from the order of the 
Additional Subordinate Judge of Sultan¬ 
pur, dated the 23rd of December 1926. 
The facts of the case are very simple 
though the order under appeal is not as 
clear as it ought to have been. 

One Wali Jan Khan obtained a decree 
for a sum . of Rs. 300 against Khatir 
Zaman Khan and Fida Ahmad Khan 
from the Court of the Munsif of Mussa- 
firkhana. The defendants appealed from 
that decree and the Subordinate Judge 
of Sultanpur accepted the appeal and 
modified the decreo of the Court of first 
instance on the 3rd of May 1926, by 
reducing the decree of that Court to the 
sum of Rs. 100 only and costs in propor¬ 
tion. 

The appeal was instituted as against 
Wali Jan, the original plaintiff, but be¬ 
fore the decree of the Court of Appeal 
was passed on the 3rd of May 1926 
Wali Jan had died. Thus the decree 
was against a person who was dead on 
the date of the decree. The applicants 
before us are the sons of Wali Jan. 
They have now applied for execution of 
the Munsif's decree, treating the decree 
of the Subordinate -Judge, passed on the 
3rd of May 1926. as a nullity on the 
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ground that it was passed agoinst a dead 
person. As against this application for 
execution the defendants prayed for the 
substitution of the names of Wali Jan’s 
sons, the present applicants, on the re¬ 
cord of the appeal, and with a view to 
save the period of limitation for the 
purposes of substitution they alleged 
that they came to know of the death of 
Wali Jan after the 23rd of August 1926. 
The Court below has accepted the al¬ 
legation of the defendants that they had 
no knowledge of the death of Wali Jan 
previous to the 23rd of August 1926, 
and has substituted the names of the 
sons of Wali Jan on the record of the 
appeal. 

We are of opinion that the order 
passed by the learned Subordinate Judge 
is substantially correct. The fact of the 
death of Wali Jan during the pendency 
of the appeal and of the omission of his 
legal representatives being brought on 
the record within the period of limita- 
tion prescribed by law, had the effect of 
abatement of the appeal under the provi¬ 
sions of O. 22, R. 4 of the Code of Civil 
Procedure. The application of the appel¬ 
lants in that appeal is, therefore, in 
substance an application under O. 22, R. 9 
(2) of the Code of Civil Procedure. In 
those circumstances the Court below was 
competent to decide the question as to 
whether the application for substitution 
should be entertained having regard to 
the provisions of S. 5 of the Indian 
Limitation Act, 1908. 

The result of all this is that the ap¬ 
peal should be restored to its original 
number in the register of appeal and in 
the aray of the respondents the names 
of the sons of Wali Jan should bo recor¬ 
ded in the place of the deceased Wali Jan. 
Having done all this the learned Subor¬ 
dinate Judgo should iproceed to decide 
the appeal afresh. We make no order 
as to costs. 

R.n. Application allowed. 
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Wazir Hasan and King, JJ. 

Mt. Maqboolan and others —Defen¬ 
dants—Appellants. 

v. 

Habib Ullah —Plaintiff—Respondent. 

First Appeal No. 42 of 1927, Decided 
on 28th April 1927, from the decree of 
the Sub-J.. Bara Banki, D/- 14th February 
1927. 

(<z) Civil P. C,. O. 23, II. 3— Decision based on 
agreement depending on contingencies beyond 
parties' control is not adjustment. 

When a decision of Court of justice depends 
on an agreement depending upon contingencies 
beyond the control of parties, it is obviously not 
an adjustment within the meaning of O. 23, 
R. 3. [P 223, C 1] 

One of tho defendants applied for adjournment 
on condition that -if the other defendant who 
was absent did nob turn up and a compro¬ 
mise was not arrived at on the adjourned date, 
the suit should be decreed without any evidence. 
Tho absentee defendant did not turn up but on 
the adjourned date an application containing 
the terms of tho compromise was filed. The 
plaintiffs repudiated the compromise and the 
Court decreed the suit. [P 222, C 2j 

Held : that the statement on which adjourn¬ 
ment was obtained, did not .amount to an ad¬ 
justment within O. 23, R. 3. [P 223, C 2J 

(b) Legal Practitioner—Powers to compromise. 

Where a pleader derives his authority from 
the agent of a party having no authority to 
confess a judgment cannot confess a judgment. 

[P 223, C 1] 

Thjder Husein —for Appellants. 

Zahur Ahmad —for Respondent. 

Judgment. —This is the defendant’s 

appeal from the decree ’of the Subordi¬ 
nate Judge of Bara Banki, dated the 
I4th of February 1927. 

The facts are as follows : 

Having rogard to the pleadings in the 
case the trial Court framed eight issues 
for determination. On a subsequent 
date the plaintiff produced evidence in 
proof of his case and after some wit¬ 
nesses had been examined*on the 9th of 
December 1926, the parties to the suit, 
out of which the appeal arises, made an 
application to the trial Court to adjourn 
the hearing of the case to » the 26th of 
January following and undertook to pro¬ 
duce their evidence if the case was not 
amicably settled on or before that date. 
When the case came up again for hear¬ 
ing on the 26th of January 1927 the 
parties again made a prayer to the 
Court for another adjournment and 
stated that there was a strong hope of 
a compromise, but that it could not bo 
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carried through for the reason that one 
of the defendants, Nooruddin, was away 
at Rangoon and his arrival was expected. 
The application purported to be on be¬ 
half of the plaintiffs as well as the de¬ 
fendants as already stated. But when 
it came to be considered by the Court 
the plaintiff’s pleader, Mr. Ram Chandra, 
opposed the prayer for adjournment. 
Thereupon one of the defendants, that 
is Qamaruddin, and a pleader. Mufti 
Muhammad Qasim, made the following 
statement which was recorded in the 

proceedings of the case : 

The case be adjourned for a fortnight. If 
Nooruddin fails to come and the compromise 
is not filed on the next date then the Court 
should decree the plaintiff’s case against the 
defendants without any evidence. 

In consequence of this statement the 
Court granted the adjournment prayed 
for and fixed the 12th of February 1927 
as the next date for the hearing of the 
suit. On this date Qamaruddin filed an 
application stating the terms of compro¬ 
mise to which he said the plaintiff had 
agreed. The plaintiff was then sworn 
in. Ho repudiated tho compromise set 
forth by Qamaruddin and the result was 
that the Court decreed the suit having 
regard to the statement made on the 
26th of January • 1927 already quoted. 
In appeal against this decree of the 
Subordinate Judge it is argued that the 
statement of the 26th of January 1927 
did not amount to an adjustment of the 
suit within the meaning of O. 23, R. 3 
of the Code of Civil Procedure and ad¬ 
mittedly there was no decree on merits. 
We are of opinion that the argument is 
sound and must be accepted. It would 
appear that the event of a decree being 
passed in favour of the plaintiff ‘without 
consideration of the merits of his case 
was made to depend according to that 
statement on two contingencies : (1) ab _ 

sence of Nooruddin, and (2) absence of 
a compromise agreed to both by the 
plaintiff and the defendants. On the 
12th February 1927 one of the defen¬ 
dants Qamaruddin did, as a matter of 
fact, put forward proposals for an amica¬ 
ble settlement of the litigation but the 
plaintiff refused to accept them. It is 
thus clear that the filing of a valid com¬ 
promise was left entirely to the pleasure 
of the plaintiff, a contingency over which 
defendants had no control. 

Further it is in evidence that on the 
26th of January 1927 Nooruddin was 
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away at Rangoon. Here again the con¬ 
tingency of his appearance in Court on 
the 'next date was one over which 
neither of the parties had any control. 
When a decision of. Court of Justice de¬ 
pends on an agreement of such a nature 
it is obviously not an adjustment within 
the meaning of O. 23, R. 3 of the Code of 
Civil Procedure. 

The reasoning which we have adopted 
in the foregoing portion of our judgment 
is supported by the decision of two 
learned Judges of the High Court at 
Madras in the ca3e of Moyan v. Pathu- 
Icutti (1) and by the decision of two 
learned Judges of the High Court at 
Allahabad in the case of Muhammad 
Zahur v. Cheda Lai (2). 

There is one other ground in this case 
on which we can safely hold that the 
statement made by the pleader Muham¬ 
mad Qasim and by one of the defendants 
Qamaruddin on the 26th of January 
1927, on which the learned Subordinate 
Judge has founded his decree, is not 
a lawful agreement, in relation to three 
of the six defendants. _ These three 
defendants are Mt. Maqboolan, Noor- 
uddin and Muinuddin. Qamaruddin, as 
we have already stated, was of course 
present on the date on which the state¬ 
ment was made and he was a party to- 
it. He is therefore bound if the agree¬ 
ment contained in the statement has 
any legal effect. The other person present 
was Mufti Muhammad Qazim a pleader 
of the Court. Mufti Muhammad Qazim 
was appointed pleader on behalf of Noor- 
uddin and Muinuddin by Qamaruddin. 
Qamaruddin derived his authority to 
act on behalf of Nooruddin and Muin¬ 
uddin under a power of attorney dated 
the 12th of June 1926. The powers 
conferred on him thereby do not include 
the power of confessing judgment or of 
entering into an agreement of the nature 
stated above. Qamaruddin could not 
therefore delegate larger powers to 
Mufti Muhammad Qasim whom he ap¬ 
pointed a pleader on behalf of Nooruddin 
and Muinuddin. 

Further we find that one Aulad Ali 
held a special power of attorney dated 
the 5th of July 1926 from the defendant 
Mt. Maqboolan and Aulad Ali appointed 
the same Mufti Muhammad Qasim 

(1) [1908] 31 Mad. 1=27 M. L. J. 545=3: M. 
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(2) [1892] 14 All. 141=(1892) A. \Y. N. 3. 


pleader on behalf of that lady to con¬ 
duct proceedings in this particular case. 
We have examined the terms of the 
power-of-attorney dated the 5th of July 
1926 and we do not find amongst the 
powers conferred upon Aulad Ali the 
power to confess judgment, and if that 
power did not vest in Aulad Ali he 
obviously could not delegate it to the 
pleader Muhammad Qasim on behalf of 
Mt. Maqboolan. We, therefore, hold 
that the agreement contained in the 
statement made by Qamaruddin and the 
pleader Muhammad Qasim on the 26th 
of January 1927 is not a lawful agree¬ 
ment in so far as Mt. Maqboolan Defen¬ 
dant No. 1, Nooruddin Defendant No. 5, 
and Muinuddin Defendant No. 6 are 
concerned and as it seems to be impos¬ 
sible to separate the interests and the 
liability of one set of defendants from 
the other we must hold that the agree¬ 
ment fails in its entirety. Therefore in 
this view of the case also the provision 
of O. 23, R. 3, of the Code' of Civil pro¬ 
cedure is inapplicable to this case. 

The result is that we allow this ap¬ 
peal, set aside the decree of the Court 
below, and as that decree has proceeded 
on a preliminary point and we have 
hereby reversed that decree, we remand 
the case to the trial Court with direc¬ 
tions that the suit be re-admitted to its 
original number in the register of suits 
of that Court and decided according to 
law. The appellants will get their costs 
from the respondent in this Court. As 
to other costs they will abide the event. 

G.B. Appeal allowed. 
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Wazir Hasan, J. 

Paran Singh —Defendant—Appellant. 

v. 

Kunjan Lai —Plaintiff—Respondent. 

Second Rent Appeal No. 33 of 1926, 
Decided on 21st April 1927, from the 
decree of the OiTg. Dist. J,, Hordoi, D/- 
3rd June 1926. 

Oudh Rent Act (18SG), S. 12G (2 )—Tico of 
three lambardars were allowed to sue for rent. 

Wilful cor duct of a lambardar supporting the 
case of a tenant against his co-lambardars cannot 
be allowed to thwart the legal right of the other 
lambardars recovering the arrears. [P 224, C 1] 

Bhagicaii Nath for B. N. Srivastava — 
for Appellant. 

Badha Krishna —for Respondent. 
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Wazir Hasan, J. — This is the defen¬ 
dant’s appeal from the decree of the 
District Judge of Hardoi, dated the 3rd 
cf June 1926, reversing the decree of an 
Assistant Collector of 1st class of the 
same place dated the 31st August 1925. 
The suit for the recovery of arrears of 
rent out of which the appeal arises, was 
laid by two plaintiffs both of whom are 
lambardars. But there is also a third- 
lambardar called Baldeo Singh. Ho is 
no party to the suit. 

The sole argument in appeal is that 
the suit by only two out of the three 
lambardars was not maintainable in 
view of the provisions of sub-S. 2 of 
S. 126 of the Oudh Rent Act, 1886. It 
is not necessary to decide this question 
as a bare proposition of law in the pre¬ 
sent case. The judgment of the learned 
District Judge makes it abundantly 
clear that the third lambardar, Baldeo 
Singh, was supporting the defendant and 
even if an attempt were made to make 
him a party to this suit he could only 
have been arrayed, in the circum¬ 
stances of this case, on the side of the 
defendant. Obviously the wilful conduct 
of a lambardar supporting the case of a 
tenant against his co-lambardars cannot 
be allowed to thwart the legal right of 
recovering the arrears. I, therefore, dis¬ 
miss this appeal with costs. 

r>.D. Appeal dismissed. 
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Wazir Hasan, J. —This is the defen¬ 
dant’s appeal from the decree of the 
Subordinate Judge of Sultanpur, dated 
the 4th of June 1926 reversing the decree 
of the Munsif of Amethi, dated the 12th 
of February 1926. 

The plaintiffs respondents brought the 
suit out of which this appeal arises to 
enforce a claim for redemption in respect 
of a mortgage dated the 1st of March 
1886. The title to redeem was disputed 
by the defendants and the further plea 
in defence was that under the terms of 
the mortgage in suit the right to redeem 
did not and could not accrue before the 
expiry of 200 years from the date of the 
mortgage. 

On the question of title the Court of 
first instance gave a finding against the 
plaintiffs. On the other plea in defence 
the finding was against the defendants. 
The result was that the suit was dis¬ 
missed. 

On appeal by the plaintiffs the lower 
appellate Court held that the plaintiffs” 
title to redeem was established and it 
further held that the claim to redeem 
was not barred by the stipulation in the 
mortgage as to the term of 200 years. 
The suit was accordingly decreed. 

The only point urged at the hearing 
of this appeal by the learned Advocate 
for the appellants is as to whether the 
period of 200 years fixed in the mortgage 
was a bar against the claim for redemp¬ 
tion. In agreement with the Courts 
below on this part of fjhj case I have 
come to the conclusion that there is no 

such bar. 


Wazir Hasan, J. 

Fateh Mohammad Khan —Defendant— 
Appellant. 


v. 


Ram Dayal Singh and others —Plain¬ 
tiffs and Defendants—Respondents. 

Second Appeal No. 332 of 1926, Deci¬ 
ded on 13th April 1927, from the decroo 
of the Sub-T., Sultanpur, D/- 4th June 
1926. 

Transfer of Properly Ac!, S. GO— Clog. 

A coveuaut postpDning redemption to 200 
years is a clog : A. J. R . 1021 Oudh 193, Appl. 

[P 225 C 2] 

Niamat Ullah and Naim Ullah —for 
Appellant. 

Bhagwati Nath and Bishcshwar Nath 
—for Respondents 1—4. 


The mortgage of the 1st of March 1886 
is a mortgage of the nature of a condi¬ 
tional sale and is mentioned as a bye-bil 
wufa in the deed of mortgage. The 
mortgagee advanced a sum of Rs. 400 
and in consideration of the money so 
^he mortgage in question was 
effected and the mortgagee was put in 
possession of the mortgaged property. 
The covenant in respect of the right to 
redeem is that it shall not be exercised 
within 200 years from the date of the 
mortgage and that it shall be exercised 
only in tho 201st year in the month of 
Jait on payment of the principal sum of 
Rs. 100. In the event of default the 
deed of mortgage was to execute itself 
into a deod of sale. 

In the arguments of the learned Ad¬ 
vocate who addressed the Court on behalf 
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o£ the appellants it was repeatedly 
insisted that a long term by itself could 
not be construed as a fetter or a clog on 
the equity of redemption and that in this 
particular case there was nothing else 
except a long term. It is true that in 
certain cases decided in the late Court 
of the Judicial Commissioner of Oudh it 
was stated that long term by itself does 
not constitute a clog on the equity of 
redemption. This statement is not, how- 
over, in my opinion, a statement of any 
proposition of law. It must be read in 
relation to the facts of the case in which 
it was used. There may be cases in 
which a long term by itself may amount 
to a clog on the equity of redemption. 
On the other hand there may be cases 
where such a term may not amount to a 
clog on the equity of redemption unless 
there are other circumstances tending to 
establish the clog. The present case, in 
my opinion, is a case in which the fact 
that the right to redeem has been taken 
away from the mortgagor for so long a 
period as 200 years does constitute a clog 
on the equity of redemption. That the 
period of 200 years is wholly unreason¬ 
able can admit of no doubt and it is 
agreed that the true nature of the 
transaction evidenced by the deed of the 
l9t March 188G is that of a mortgage 
and nothing bub a mortgage. That being 
so it must remain a mortgage and as such 
must carry with it the essential element 
of the right to redeem. In the present 
case this right having been postponed 
for a period of 200 years is practically 
killed. 

As observed by Lord Macnaghton in 
the case of James Bradly v. Carritt (L) : 

Eiuity will not permit any device or con¬ 
trivance designed or calculated to prevent or 
impede redemption. 

This principle is as old as the hills. 
The principle has also been stated in the 
following words : 

A mortg igo is a conveyance of land. 

as a security for the payment of a debt. This 
is the idea of a mortgage ; and the security is 
redeemable ou the payment of such debt, any 
provision to the contrary notwithstanding. 
That, in my opinion, is the law. Any provisions 
inserted to prevent redemption on payment of 
the debt for which the security was given is 
what is meant by a clog or fe6ter on the equity 
of redemption and is therefore, voidper Lord 
Jlalsbury, in NoaJces & Co. v. Rice (2). 

(1) 11903J A. C. 253. 

(2) [1002] A. C. 24=36 I. T. 62=50 W. R. 

305=71 L. J. Cb. 139=63 J. P. 147. 
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Ifc follows that the doctrine of equity 
takes effect in spite of the terms of the 
contract. It is true that to the general 
rule of equity there are some limitations 
which are upheld by the Courts of 
Equity but the limitation in the present 
case is of a nature which it is nob possi¬ 
ble for any Court to uphold. 

I had occasion to consider the same 
question in an earlier decision of mine 
in the case of Balbhaddar Prasad v. 
Dhanpat Dayal (3) and it seems to me 
that the principle of that decision applies 
to the present case. 

The appeal therefore, fails and is 
dismissed with costs. 

D.D. Appeal dismissed. 

(3) A. 1. R. 1924 OudhT93=27 O. C. 4. ~~ 
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Wazir Hasan , J. 

Ram Bakhsh Shukul —Defendant—Ap¬ 
pellant. 

v. 

B. Uma Raman Purtab Bahadur Singh 
and others —Plaintiffs—Respondents. 

Second Rent Appeal No. 7 of 1927, 
Decided on 256h April 1927, from the 
judgment of the Dist. J., Fyzabad, D/- 
lsb December 192G. 

(а) U. P. Local Rile s Act (1914)— Scope. 

A superior proprietor is entitled to the local 
rates from the under-proprietor. [P 225 C 2) 

(б) U . P. Land Revenue Act, S. 36— Provi¬ 
sions are not applicable to local rates. 

The provisions of S. 86 are not applicable to 
the claim which is not with respect, to cesses 
but with respect to lojal rates. [P 226 G 1] 

JM. A. Khan —for Appellant. 

Haidar Ilusain —for Respondents. 

Judgment.—This is the defondant’s 
appeal in a suit brought by the respon¬ 
dents for recovery of rent and local rato3 
due from the appellant in respect of an 
under-proprietary tenure. The only 
point with which I am concerned in the 
appoal is as to whether the respondents 
are entitled to the lo^al rates or not. 
That they are entitled to those rates is 
clear from the provisions of the Local 
Rates Act of 1914. The question as to 
the defendant’s liability to pay the rates 
arose from a misuse of the word “cesses” 
in the proceedings of the Courts below. 
The misuse of the word attracted the 
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consideration of the provisions of S. 86 
of the Land Revenue Act, 1901. Those 
provisions are not applicable because the 
claim is not with respect to cesses a3 
contemplated by that section. 

The appeal fails and is dismissed with 
costs. 

r.d. Appeal dismissed. 
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King, J. 

Mt. Sheoraja —Plaintiff—Appellant. 

v. 

Lai Bahadur — Defendant — Respon¬ 
dent. 

Second Rent Appeal No. 6 of 1927, 
Decided on 19th April 1927, from the 
decree of the Dist. J., Rai Bareli, D/- 22nd 
November 1926. 

U. P. Land Revenue Act (1901), S. 144— Per¬ 
son representing under-proprietors is not a 
“ lambardar .” 

A persout who pays no revenue bub merely pays 
the under-proprietary rent on behalf of all under¬ 
proprietors, to the superior proprietor is not a 
“lambardar”, within the meaning of the Land 
Revenue Act and the rules mido thereunder, 
and lu is not entitled as a lambardar to receive 
any lambardari dues. [P. 22G, G. 2) 

Sil/Jc Ram —for Appellant. 

JJ. K. Seth —for Respondent. 

King, J . —This appeal arises out of a 
suit by an under-proprietor against an¬ 
other under-proprietor for his share of 
rent. 

The only question which now remains 
for determination in second appeal is 
whether the defendant should have been 
allowed 5 % as lambardari duos. 

The trial Court and the Court below 
allowed 5'o for lambardari duo; in addi¬ 
tion to Rs. 21 per annum as cost of col¬ 
lection. 

It has bean argue 1 for the appellant 
that, as the defendant-respondent is nob 
the superior proprietor bub only an 
under-proprietor, he is nob and could nob 
be a “lambardar” within the meaning of 
the U. P. Land Revenue Act, 190L, and 
the rules made thereunder. 

The mahal in respect of which this 
suit arises is said to be an under-pro¬ 
prietary mahal. It is clear that the de¬ 
fendant does nob pay revenue bo Govern¬ 
ment, bub he pays the rent on behalf of 
all the under-proprietors bo the estate, 


i. e., to the superior proprietor. It is 
true that the patwari speaks of the de¬ 
fendant as a lambardar, but it is not 
clear whether the defendant has been 
officially appointed as a lambardar under 
the rules, or whether he is merely spoken 
of as “lambardar” because he represents 
all the under-proprietor3 in the payment 
of their rent to the superior proprietor. 
The right of a lambardar to receive 1am- 
badari dues is based upon S. 144 of the 
Land Revenue Act, 1901. That section 
seems to contemplate a lambardar who 
pays the revenue. Certainly it is the 
normal function of a lambardar to pay 
revenue on behalf of the co-3harers. In 
the present case, as I have already stated 
the defendant pays no revenue. He 
merely pays the uoder-proprietary rent 
to the superior proprietor. I very much 
doubt whether he can be regarded as a 
“lambardar” within the meaning of the 
Act. 

Moreover the rules made by the Board 
of Reveuue relating to lambardars in 
Board Circular 8-III also seem to con¬ 
template lambardars being appointed to 
represent only superior proprietors and 
not under-proprietors. For instance R. 23 
of the Circular above mentioned shows 
that the lambardar's remunerbion, in the 
absence of an agreement bo the contrary, 
would be calculated at 5% upen the land 
revenue payable by the co-sharers in res- 
pset of their shares. This rule could 
only be applicable to co-sharers who are 
liable to pay land revenue on their 
shares. In other words it is only applic¬ 
able to superior proprietors and not bo 
under-proprietors who are nob liable to 
pay revenue. Rule 24 also indicates that 
lambardars are appointed to represent 
only superior proprietors, and not to re¬ 
present undor-propriefcors who are under 
no liability to pay land revenue. 

I think it is not without significance 
that the defendant in his written state¬ 
ments did nob expressly claim any per-* 
centage as lambardari duos. He only 
claimed the expenses of collection. 

4( 1° my opinion the defendant is not a 
lambardar” within the meaning of the 
Lind Revenue Act, and the rules made 
thereunder, and he is not entitled as a 
lambardar to receive any lambadari dues.I 
I am not concerned in second appeal 
with the amount allowed for collection 
expenses. Rj. 21 per annum has been 
allowed on this aoeount and there is no 
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croi3-objaction asking that the amount 
a raised. Tba result is that I allow' tha 
ppaal in ra3poct of tho 5% allowed by 
the Court below for lambardari dues and 
order that the amount decreed be in¬ 
creased proportionately. The appeal is 
allowed with proportionate costs. 

d.d. Appeal allowed . 
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Stuart, C. J., and Baza, J. 

Pateshwari Partab Narain Singh — 
Plaintiff—App9 ilant. 

v. 

Mnhammad Mamtiz Ali Khan —De¬ 
fendant— R,9 3pondont. 

First Appeals No?. 93, 95 and 110 of 
1926, Decided on 3rd May 1927, from the 
decree of the Otfg. Sub-J., Gonda, D/- 
31st May 1926. 

(a) Pre-emption —J. purchaser has no right 
to pre-empt the sale, the contract for which is 
completed before his sale. 

A person who has subsequently purchased the 
property has no right to pre-empt as agaiust a 
purchaser whose contract to purchase has be- 
co ne final before the purchase of the subsequent 
purchaser. CP 229 C 2] 

(b) Oudh Laws Act (1876), Sch. 2. S. 7— 
T illage community is necessary condition for a 
■custom of pre-emption—Waste lands purchased 
for cultivation and inhabitation—Lands sold in 
distinct blocks to di fferent persons—Neither the 
original purchaser nor purchasers from him 
form a village commitnity. 

The Act (18 of 1876) did not iu any sense pur¬ 
port to create a right of pre-omptiou. it merely 
recognised the custom already prevailing and 
iaid down that a particular custom of pre-emp¬ 
tion was to be presume!, unless there was'a 
custom or contract to the coatrary, but that such 
right of pre-emptioe could only exist where there 
w is a village community. [P 2 29 C 2 ; P 230 C 1] 

Certain w.vsts lands were purchased with a 
view to bring into cultivation and settle inhvbi- 
tauts on ttiem. Wheu the purch iscr died, he 
devised by will this property to certain persons 
unno of whom resided in India. He managed 
the lands through a manager. The m tnagec 
divided the lands into several blocks of varying 
eizss and proceeded to sell piecemeal to different 
purchasers. II a had prepared separate village 
papers and maps for each bloelr, and had marked 
off every field and every other portion of the 
property appertiiuing to each block. He hid 
also divided the cesses payable o-u each block 
separately. Thus each block was a distinct 
entity from the ^ther blocks. 

Held : there was no village community either 
■when the purchaser himself was alive or during 
the time his assignee held the lauds nor did such 
s. community cone into existence when dif¬ 


ferent blocks were sold out and no question of 
pre-emption could arise. Each block became a 
separate -entity and the purchaser of one block 
had nobhiug in common with the purchaser of 
another blook. [P 227 G 2 ; P 228 C 1; P 231 C 1] 

Bisheshivar Nath —for Appellant. 

Niamat Ullah and Naim Ullah —for 
Respondents. 

Judgment. —These appeals Nos. 93, 
95 and 110 have arisen in the following 
manner. There i3 in the district of 
Gonda a tract of land which is now 
known as Cooke Nagar. It was original¬ 
ly 5191 acres situated in the village of 
Agra in the Utraula tahsil. In the year 
1372 thi3 tract Cooke Nagar was unas¬ 
sessed waste, the property of the Crown. 
This is clear from Ex. A-2 (Appeal 
No. 95). The exhibit in question is a deed , 
by which the Secretary of State trans¬ 
ferred full proprietary rights in this 
tract to a certain Mr. William Cooke, 
who was apparently a European settlor 
living in the adjoining district of Bastr, 
for a consideration of Rs. 41,487-7-1. 

The transfer carried with it the very 
important concession that the land was 
to be free from payment of land revenue 
to the Crown in perpetuity. The holders 
were to be liable for the payment of 
cesses but the land was to be revenue 
free. TI 19 deed does not so declare, but 
it is a legitimate inference that this con¬ 
cession was due to the fact that the land 
was unassessed waste and that Mr. Cooke 
propo?ed to bring it under cultivation 
and settle inhabitants upon it. It is 
clear that Mr. Cooke and his successors 
carried out this intention, for Cooke 
Nagar has now become a valuable culti- 
vated tract, in which there are many 
tenants and a large number of buildings. 
Wo do not know when Mr. Cooke died. 
He apparently died not many years after 
he had purchased Cooke Nagar. When 
he diel he devised by will this property 
to certain persons none of whom appear 
recently to have resided in India. For 
some years before 1921 the devisees of 
tha property were all resident in England. 
They appear to have been tenants-in- 
common and as such had appointed as 
their rainager a certain Mr. Stern who 
resided in India and administered the 
estate. Some time prior to 1924 the 
owners of Cooke Nagar decided to sell 
the tract, and instructed Mr. Stern to 
arrange for its sale. It is admitted that 
Mr. Stern at first endeavoured to sell 
Cooke Nagar as a whole. Being unable 
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to find purchasers for it as a 
•whole he divided it into twenty 
blocks of varying sizes and pro¬ 
ceeded to sell piecemeal. He first sold 
five blocks with which we are not con¬ 
cerned to persons whose names have not 
transpired. He then arranged in Febru¬ 
ary 1924, with the Raja of Utraula to 
sell him blocks N 03 . 10, 11, 12, 13, 15 
and 20. The Raja of Utraula paid Mr. 
Stern Rs. 10,000 on the 11th February 
1924, as earnest money for the sale. On 
the 2nd May 1924, the Raja of Basti 
agreed to purchase block No. 19 and paid 
on that day earnest money to Mr. Stern. 
On the 28th May 1924, Sita Ram, Madho 
and Mata Prasad agreed to purchase 
block No. 7 and paid Mr. Stern earnest 
money on the same day. Mr. Stern had 
divided these twenty blocks off, so that 
each one was separate from the remain¬ 
der. He had bad prepared separate 
village papers for each block. He had 
[had prepared a separate map for each 
'block, and had marked off every field 
and every other portion of the property 
appertaining to each block. He had also 
divided the cesses payable on each block 
separately. As wo have already stated, 
no land revenue was payable. Thus each 
block was a distinct entity from the 
'other blocks. 

The process of preparing those papers 
and maps took some little time and in 
the end sale deeds wore executed and 
registered more or loss about the same 
time, irrespective of the dates on which 
the contracts of sale had been made. 
The first two deeds of sale that were 
executed were the deeds of sale of No. 7 
and No. 19. The balance of the purchaso 
money in respect of No. 7 was actually 
paid into the hands of Mr. Stein on the 
5th Juno 1924, and the balance of the 
purchase money in respect of No. 19 
was paid into the hands of Mr. Stein 
on tho (3th Juno, 1924. Both deeds wore 
executed on tho 9th June, but tho deed 
in respect of No. 7 was executed and 
registered after the deed in respect of 
No. 19 was executed'and registered. As it 
happened, the deed in favour of tho 
Raja of Utraula in respect of Nos. 10, 
11, 12, 13, 15 and 20 was not executed 
or registered till tho 18th Juno 1924, 
although we find in evidence that the 
stamp paper upon which the deed had 
been executed had been purchased be- 
loro tho 23rd May 1924. Then followed 


another transaction. Block No. 9 was 
purchased by Sita Ram, Madho and 
Mata Prasad by a deed executed and re¬ 
gistered on the 21sfc July 1924. 

It is necessary in the first place to 
state clearly what was the cause of 
action of the Raja of Basti who is the 
appellant in Appeals Nos. 93 and 95 and 
the respondent in Appeal No. 110. Mr. 
Stern had left India permanently before 
the present suits came on for hearing. 
He was examined as a witness in Eng¬ 
land on commission on the 12th April 
1926. This gentleman’s evidence had 
been accepted as absolutely reliable by 
the learned trial Judge. We take tho 
same view. Mr. Stern has now severed 
his connexion with India and has no in¬ 
terest in the disputes which have since 
arisen. His evidence is quite unpre¬ 
judiced aud very valuable. He is clear 
that the Raja of Utraula entered into 
negotiations with him for the purchaso 
of blocks Nos. 10, 11, 3 2, 13, 15 and 20 
on the 11th February 1924, and that he 
paid the earnest money on that date. He 
says that the terms were not finally 
settled till some date in March 1924. 
We accept that as correct. In respect of 
the Raja of Basti he has stated and we 
find has stated correctly, that the Raja 
of Basti had told him (Mr. Stern) that 
ho wished to purchase block No. 19 only 
and that ho did not wish to purchase 
any other block because he had not suffi¬ 
cient funds for the purchase. He fur¬ 
ther stated that he had informed the 
Raja of Basti that he was selling on the 
condition that there was no question of 
pre-emption claims being raised amoDgsb 
the purchasers. He admits that the pur¬ 
chasers themselves made no agreement 
to that effect. This much wo know for 
certain, and wo do not accept the deposi¬ 
tion of the Raja of Basti when he de¬ 
poses to the contrary. 

Tho re is further evidence, which we 
believe to ho true, taking the same view 
as tho learned trial Judge, of a retired 
Deputy Collector Khan Bahadur Munshi 
Mohammad Azim Khan, Musaffar Ali 
Khan and Mansur Ali Khan, to the 
offeet that tho Raja of Basti was aware 
that the Raja of Utraula was purchasing 
the blocks in question, and that he agreed 
to the Raja so purchasing them, and 
did not suggest any desire to acquire 
them himself. On tho latter point this 
evidence carries us no further than the 
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evidence of Mr. Stern, which shows dis¬ 
tinctly that the Baja of Basti had from 
the very beginning informed Ml. Stern 
that he wanted block No. 19 and no 
other block mainly because he was not 
in a position to find the funds for pur¬ 
chase of more. 

When these transactions were over 
and completed the Baja of Basti procee¬ 
ded to institute suits not only against 
the Baja of Utraula and against SitaBam, 
Madho and Mata Prasad, bub against 
the purchasers of six other blocks, in each 
case asserting a right of pre-emption 
under the provision of Chapter 2, Act 
18 of 1876. The learned trial Judge 
dismissed his suit in respect of blocks 
Nos. 10, 11, 12, 13, 15 and 20 and the 

Baja of Basti appeals in Appeal 93 
against that dismissal. The learn¬ 
ed trial Judge dismissed his suit in 
respect of block No. 7 and the Baja of 
Basti appeals in Appeal No. 95 against 
that dismissal. The learned trial Judge 
decreed his suit in respect of block No. 9 
and Mata Prasad, Sita Bam and Madho 
appeal against that decree is Appeal 
No. 110. In respect of the remaining 
properties we are informed that the 
Baja of Basti has succeeded and that the 
parties against whom he has succeeded 
have not appealed. 

The learned trial Judge has dismissed 
the suit against the Baja of Utraula 
mainly upon the ground that at the 
time that the Baja of Utraula agreed to 
purchase the six blocks, which he sub¬ 
sequently purchased, the Baja of Basti 
was in no sense a co-sharer in Cooke 
Nagar and thus was not entitled to re¬ 
ceive the notice prescribed by S. 10 of 
Act 18 of 1876. We are in agreement 
with the learned trial Judge in his 
finding that the contract of sale betweon 
the Baja of Utraula and the proprietors 
of Cooke Nagar through their accredited 
agent Mr. Stern was completed in 
March 1924. At that time under the 
provisions of Chapter 2, Act 18, of 1876, 
even if the second chapter of the Act 
had application to the property in ques¬ 
tion, Mr. Stern was in no position to 
issue a notice to the Baja of Basti as the 
Baja of Basti did not acquire any cause 
to be considered a co-sliaror until the 
month of June. It has, however, been 
urged that as soon as the Baja of Basti did 
acquire this right it wa3 the duty of Mr. 
Stern to issue him such a notice and 


that the failure to issue the notice under 
S. 10 gave the Baja of Basti a sufficient 
cause of action against the Baja of Ut¬ 
raula. The situation has, as far as we 
know, never arisen in the past of the! 
right of a person, who has subsequently 
purchased into the property, to pre-empt 
as against a purchaser whose contract to 
purchase has become final before the 
purchase of the subsequent purchaser. 
We are of opinion after consideration 
that the learned trial Judge is right upon 
this point. Here we refer to Appeal No. 
95. In this case we find that the learned 
trial Judge has rightly come to the con¬ 
clusion that Sita Ram, Madho and Mata 
Prasad had entered into a binding con¬ 
tract to purchase block No. 7 before the 
Baja of Basti had made his purchase. For 
this reason alone we should dismiss 
Appeals Nos. 93 and 95. 

The learned trial Judge was not of opin¬ 
ion that any estoppel arose against the 
Raja of Basti, holding that any condition 
imposed by Mr. Stern restraining the 
exercise of the right of pre-emption could 
not be valid, and holding further that 
any statement by the Baja of Basti to the 
effect that he wished only to purchase 
block No. 19 would nob debar him from 
the exercise of a right of preemption, 
should ho obtain it subsequently. We 
are not disposed to differ from that con¬ 
clusion. In deciding these appeals, how¬ 
ever, wo have arrived at a finding which 
will conclude not only Appeals Nos. 93 
and 95 but also Appeal No. 110. This 
conclusion is that under the provisions of 
Chapter 2 of Act 18 of 1876 no right of 
pre-emption arose in favour of any per¬ 
son. The Baja of Utraula. Sita Bam, 
Madho and Mata Prasad all took plea 
that no right of pre-emption existed. The 
loarned trial Judge did not discuss that 
plea. Wo consider it however a very 
important plea and a ploa which should 
succeed. An examination of Chaptor 2 
of Act 18 of 1876 appears to us to dis¬ 
close that the Act did no more than de¬ 
clare what its framers believed to bo the 
custom prevailing in certain village com¬ 
munities in Oudh. Wo do not under¬ 
stand that the Act in any sense purported 
to create a right of pre emption. We 
understand S. 7 to mean that a right of 
pre-emption in the opinion of the legis¬ 
lature existed by custom in a large num- 
b3r of the villago communities in Oudh. 
The Act laid down that a x^articularl 
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custom of pre-emption was to be pre¬ 
sumed, unless there was a custom or 
jcontract; to the contrary, but such right 
of pre-emption could only exist where 
• there was a village community. When 
it did exist it was to apply ’to all the 
lands within the village to which the 
community appertained, to all the trans¬ 
ferable rights affecting lands, to the 
village site, and to the houses built upon 
the village site. The first essential was 
that there should be a village commu¬ 
nity. The words “ village community 
are not defined either in this Act or in 
any other Act and their interpretation 
has been the subject of judicial interpre¬ 
tation in many previous cases. 

The first case of importance in Oudh in 
which these words have been the subject 
of judicial interpretation is the case of 
Drigbijai Singh v. Court of Wards, Ram - 
naqar (1), in which the question came up 
before the late Court of the Judicial 
Commissioner ; and there being a differ¬ 
ence of opinion as to the interpretation 
to be placed upon the words the question 
was referred, as the law then permitted, 
to a Full Bench of the High Court of 
Allahabad. That High Court decided 
that the words “ village community” in 
eluded all persons having an interest in 
the village estate whether as proprietors 
or as under-proprietofs if resident in the 
village. In the next case of importance 
the question was considered in the Oudh 
Judicial Commissioner’s Court by a Bench 
in Narendra Bahadur Singh v. Balkar an 
Singh (2). That Bench took the view 
that residence in the village was not a 
necessary qualification for membership of 
the village community. There was a 
further decision by all the Judges then 
composing the Judicial Commissioner’s 
Court in Ram Da gal v . Ch. Mohammad 
Abdul Basil >S), which would go to show 
that all persons who had an interest in 
the village estate, whether as proprietors 
or under-proprietors, wore ra ambers of 
the village community, and that they 
would not bo the less members of the 
community because they did not reside 
in the villago. There arc other decisions 
to which however we do not consider it 
necessary to refer, because we consider 
that in the peculiar circumstances of 
tliis case neither the decisions to which 

~ (1) [1902] 5 O.G. 2GG. ~ 

(2) [1901J 7 O.C. 275. 

(3) [1909] 12 O.C. 1=1 I.C. 7 (F.B.). 


we have referred nor the decisions to 
which we have not referred can be taken, 
to affect the question before us. Holding, 
as we do, the view that Act 18 of 1876 
did no more thin Jay down a presumption 
as to a custom which was in existence 
and that it also required before such a 
custom could be found to exist that there 
should be a village community in which 
it existed, we consider that there was no 
village community in 1876 in Cooke 
Nagar, and that there was no custom of 
pre emptiou possible. Generally speaking 
there is no great difficulty in determining 
who is or is not a member of a village 
community in Oudh. 

The circumstances of Cooke Nagar are, 
however, very peculiar. As we have 
already stated, in the year 1872 the tract 
which is now called Cooke Nagar was 
purchased by Mr. Cooke from the Crown 
as unassessed waste. There were clearly 
no village, no cultivation, and no inhabi¬ 
tants in 1872. This waste land was ac¬ 
quired by Mr. Cooke to bring under culti¬ 
vation and his efforts could not have in¬ 
troduced anything in the nature of a- 
village community by 1876. So long as 
Mr. Cooke remained alive and in posses¬ 
sion of Cooke Nagar, no question of pre¬ 
emption could arise. Mr. Cooke could 
certainly not be considered a village 
community. After his death the estate 
passed to his heirs and assigns who, as 
wo have already stated, were persons 
living in England who managed the! 
estate, of which they were the absentee 
proprietors, through a manager who col¬ 
lected the rents and paid the cesses od 
their behalf. These proprietors wished 
to sell Cooke Nagar as a whole. They 
wore not in our opinion a “village com¬ 
munity. Being unable to sell it as a 
whole they divided it into twenty blocks 
each of which was a separate entity 
with a clearly demai*cated area and with 
a separate liability to cesses and sold 
the->o blocks to various persons. In these 
circumstances wo consider that there was 
no village community and that there was 
no possibility of presuming a custom.. 
i von 2 f wg are not correct in our view 
and the right conclusion is that Act 18- 
of 1876 created for the first time a right- 
of pre-emption in-espeotive of former cus¬ 
tom the fact would remain that the 
method of division adopted by Mr. Stern 
was fatal to the existence of a general 
village community. V/e are unable to 
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accede fco the contention that as soon as 
the first person bought one block'that 
person and the European proprietors of 
the remainder, who were living in Eng¬ 
land, formed a village -community and 
that when a second person purchased the 
second block that second person was 
added to the community until all the 
blocks were sold when the original Euro¬ 
pean proprietors ceased to ’belong to the 
village community and the purchasers of 
the blocks formed a fresh village commu¬ 
nity among themselves. In our opinion 
each block became a separate entity and 
the purchaser of one block had nothing 
!in common with the purchaser of another 
block. 

For the above reasons we hold that no 
right of pre-emption ever arose and in 
these circumstances all the suits filed by 
the Raja of Basti should have failed. We 
therefore dismiss Appeal No. 93 and 
App3al No. 95. The appellant will pay 
his own costs and those of the respon¬ 
dents in both appeals. We allow Appeal 
No. 110 and direct that the'suit stand 
dismissed. The Raja of Basti the plain¬ 
tiff-respondent in that appeal will pay 
his own costs and those of the defendants 
appellants in both Courts. 

G.B. Appeal No. 110 allowed. 

Appeals Nos. 93 & 95 dismissed. 
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King, J. 

Rani Ijxl —Defendant—Appellant. 

v. 

Kunicar Rachpal Singh and another - 

Plaintiffs and Defendants—Respondents. 

Second Appeal No. 91 of 1927, Deci¬ 
ded on 2Lst April 1927, from the decree 
of the Sub-J., Rae Bareli, D/- 9th 
December 192G. 

(a) Hindu, Ptw—A lienation by widow for 
her spiritual benefit is not for legal necessi ty. 

A Hindu widow is not competent to alienate 
her inharited property for her own spiritual 
benefit as the acts conducive to her own spiri- 
tuil benefit are not necessarily conducive to 
her husband's spiritual benefit : 4 All. 4H2 ; 22 
Cal. 50G and 33 All. 255, lief. [P 23*2 C 2] 

(b) Hindu Tjaw—Alienation by widow — 
The p'lgrltnage to Dwarha or Jagannaih is not 
legal necessity. 

There is no authority for the view that a 
Hindu widow’s pilgrimage to Dwarkaji or 
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Jagannathji is necessarily conducive to her 
husband’s spiritual benefit : A. I. 11. 1922 P. C. 
261 and 43 Cal. 574, Dist . [P 232 C 2 ; P 233 C 1] 

Radha Krishna —for Appellant. 

Ram Bharose Bal for R. N. Shulcla — 
for Respondents Nos. 1 and 2. 

King, J .—This was a suit for recovery 
of certain trees. The last male owner 
was Shiv Raj Singh and on his death the 
property was inherited and held by his 
widow Mt. Sukhraj Kuar. On her 
death the plaintiffs claim the property 
as being the next reversioners to the 
last male owner. Some of the defen¬ 
dants resisted the suit on the ground 
that they had bought certain trees from 
Mt, Sukhraj Kuar and on the ground 
that the plaintiffs were not the next 
reversioners. Both the Courts below 
found that the plaintiffs are the next 
reversioners and that the transfers of 
the trees by the widow were not justi¬ 
fied by legal necessity, and accordingly 
decreed the plaintiffs’ claim. » 

The only point which I have to decide 
in second appeal is whether the sales 
of certain trees by the widow Mt. 
Sukhraj Kuar to Defendant No. 1 under 
two sale deeds (Exs. A 1 and A 2) can be 
held binding upon the reversioners as 
being alienations for legal necessity. ” 

It is recited in the sale-deeds them¬ 
selves that the widow executed the first 
(Ex. A 1) for raising money for going on 
pilgrimage to Dwarkaji, and the second 
(Ex. A 2) for raising money for going 
on a pilgrimage to Jagannathji. The 
Courts below have found that the alien¬ 
ations were in fact made for the pur¬ 
poses mentioned, but they have con¬ 
curred in holding that the widow was 
not justified, on the ground of legal 
necessity in raising funds for the pur¬ 
pose of these pilgrimages. 

The general principle is not disputed, 
namely, that if a Hindu widow alienates 
a small portion of her inherited pro¬ 
perty for the purpose of acts, which, 
although not essential or obligatory, are 
still pious observances which conduce 
to the spiritual welfare of her deceased 
husband, such alienations will be valid 
and binding upon the reversioners as 
being for “ logal necessity. ” 

On the view taken by the Courts 
below, with which I agree, there is no 
need to determine whether the property 
alienated should be considered a s a 
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small portion ” of her inherited pro¬ 
perty. 

No doubt the pilgrimages are pious 
observances, but there is no proof that 
the widow undertook them for her hus¬ 
band’s spiritual welfare. So the issue 
is narrowed down to this : Doe3 a pil¬ 
grimage made by a Hindu widow to 
Dwarkaji or Jaginnathji necessarily con¬ 
duce to her husband’s spiritual welfare ? 
This is a difficult and delicate question 
for anyone, especially for a non-Hindu, 
to determine. The answer depends upon 
the authoritative doctrine^ of the Hindu 
religion. 

No clear authority has been shown to 
mo for holding that a pilgrimage made 
by a widow to either of the places men¬ 
tioned will conduce to her husband’s 
spiritual welfare. A widow’s pilgrimage 
to Gaya for the purpose of performing 
her husband’s sradda has been held to 
satisfy the requirements of legal neces¬ 
sity : Muttecram v. Gopal (l). The 
learned Munsif, whi has discussed the 
whole question very carefully, has men¬ 
tioned a distinction between pilgrimages 
to Gaya and pilgrimages to other places. 
He states that pilgrims “ visit Gaya in 
order solely to earn a spiritual advan¬ 
tage for the souls of their dear departed 
ones. ” The learned Munsif being not 
merely a Hindu, hut also a Brahman, is 
in the best position for knowing what 
is the Hindu belief ou this peint. If lrn 
is correct, then a widow’s pilgrimage to 
Gaya would always he for legal neces¬ 
sity but pilgrimages to other places 
would not he for legal necessity unless 
they are proved to ho conducive to the 
husband's spiritual welfare. The learned 
counsel for the appellant has referred 
me to the case of Sardar Singh v. Kuaj 
Bihari Lai (‘2), in which their Lordships 
of the Privy Council held that an aliena¬ 
tion made by a widow of a small frac¬ 
tion of the whole estate, for the contin¬ 
uous spiritual henetit of her deceased 
husband, could he upheld a? valid and 
binding upon the reversioners. The 
facts of this case are clearly distin¬ 
guishable. In the case which was before 
their Lordships of the Privy Council the 
widow tnide a charitable gift of a small 
portion of the property inherited from 
her husband, oxprossly stating that she 

~dT [1873J 11 B. Lt. R. 41$ = 20 W. R. 1S7~ 

(2; A. I. R. 1022 P. C. 201 = 11 All. 503=10 
I. A. 303 (P. C-). 


did so for the salvation of her husband 
and his family as well as for her own 
salvation. Obviously, therefore, it was 
intended to conduce to her husband’s 
spiritual welfare. 

The case of Khub Gal Singh v. A jo- 
dhya Misser (3) has also been referred to 
by the learned counsel for the appellant. 
In that case a Hindu widow raised 
money for the purpose of completing the 
building of a temple which her husband 
had begun, and for excavating and con¬ 
secrating a tank in connexion with the 
temple. The learned Judges held that 
the disposition had been made for the 
performing of a work of recognized reli¬ 
gious merit and must, therefore, be 
treated as lawful, valid and proper. 
This again is distinguishable upon the 
facts. When the husband had begun 
the building of a temple it is natural to 
suppose that the widow, in completing the 
building and adding a tank for the pur- 
p3363 of the temple, would be performing 
piou3 act3 which would conduce to her 
husband's spiritual welfare. 

On the other hand, the learned 
counsel for the respondent has referred 
me to the case of Hari Kishen Bliagat 
v. Bajrang Sakai Singh (4), in which it 
was hold that a widow’s pilgrimage to 
Benare? was not recognized as ‘Llegal 
necessity by Hindu law. 

The proposition that any pious act 
performed by a Hindu widow must 
necessarily confer spiritual benefit 

upon her husband, because husband and 
wife are an indissoluble entity, conflicts 
with the view taken in many cases by 
different High Courts, e. g., Puran Dai v. 
Jai Narain (5), Ram Kawal v. Ram 
Kishore (6), and Makhan Lai v. Gayan 
Singh (7). These decisions affirm the 
principle that a Hindu widow is not 
competent to alienate her inherited pro¬ 
perty for her own spiritual benefit, and( 
imply that acts conducive to her own 
spiritual benefit are not necessarily con¬ 
ducive to her husband’s spiritual benefit. 
The result is that I find no authority 
. ^ le v * Qw that a Hindu widow’s 
pilgrimage to ILvavlcaji or Jagannathji is 

(31 11016] 43 Cal. 57-1=31 I. O. 433=22 

G. L. J. 315. 
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necessarily conducive to her husband’s 
spiritual benefit.* 

Both the learned Munsif and the 
learned Subordinate Judge are Brah¬ 
mans and they concurred in rejecting the 
appellant’s contention. I should be re¬ 
luctant to reverse their decision on a 
point of this sorb without strong rea¬ 
sons and I see no reason whatever for 
holding that they were wrong, 

I therefore dismiss the appeal with 
costs, 

D.D. Appeal dismissed. 
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Wazir Hasan and King, JJ. 

Brij Mohan Lai and others —Defend¬ 
ants—Appellants. 

v. 

Mt. Bitana and another —Defendant 

and Plaintiff—Respondents. 

First Appeal No. 128 of 1926, Decided 
on 3rd May 1927, from the decree of the 
Sub-J., Lucknow, D/- 27th July 1926. 

Hindu Laio—Partition between A’s son ano* 
A's only grandson by another son after A's death 
— A's widow gets an equal share. 

At a partition between brothers after tbe 
demise of their father, their mother would be 
entitled to a share equal t> the share of one of 
them, and the fact that one of the brothers is 
dead and his interest in the joint ancestral 
estate is represented at the partition by his 
only son, makee no difference iu principle : 34 
All. 505, Dist. [P 234 C 1] 

D. K. Seth and Bisliweshwar Prasad — 
for Appellants. 

All Zahecr and Ganga Dxi/il —for 
Respondents. 

Judgment. —This is the defendant’s 
appeal from the decree of tbe Subordinate 
Judge of Lucknow, dated the 27th of 
July 1926. 

It is necessary at the outest to give a 
short pedigree and it isa3 follows : 

Sukhdeo Prasad—Bitana (widow) defdt 5 

_L 

i r 

I Dwarka Prasad 

Brij Mohan Lai 

defdt 1 Ram Pratap 

I Plaiutiff. 


Ram Autar Ganga Pd. Munua 

defdt. 2 defdt. 3 defdt. 4 

So long as Sukhdeo Prasad was alive 
he and his sons formed a joint Hindu 


family. On his death the two brother- 
and so many of their descendants as 
were then in existence continued to form 
the joint family. Dwarka Px*asad died 
15 or 16 years ago. His son Ram Pratap 
asks for a decree for a partition of the 
joint family property. In making the 
partition the trial Court has divided the 
ancestral estate into three shares. One 
of such shares has been allowed to the 
plaintiff, another to Brij Mohan Lai , 
and the remaining one-third share to 
Mt. Bitana. The plaintiff does not 
challenge the partition and the allotment 
of shares made by the trial Court. Brij 
Mohan Lai and his three sons are dis¬ 
satisfied with the decree of that Court. 

In appeal they raise the sole ques¬ 
tion that accoi’ding to the law of the 
Mitakshara Mt. Bitana is not entitled 
to any share on this partition. Wo are 
of the opinion that the decision of the 
trial Court is right and should be main¬ 
tained. In support of the contention 
raised in appeal by the learned counsel 
for Brij Mohan and his sons reliance was 
placed on the Full Bench decision 
of the High Court at Allahabad in the 
case of Sheo Narain v. Janki Prasad (1) 
The decision of the Full Bench in that 
case has been explained at some length 
in a recent decision of a Bench of the 
same Court in the case of Kanhaiya Lai 
v. Gaura (2). For the purposes of this 
appeal, however, it is sufficient, we 
venture to think, to say that the Full 
Bench decision is not applicable to the 
present case. That was a case of parti¬ 
tion between the father and his sons. 
This is not so hero. This is a case of 
partition between the uncle and the 
nephew, the latter being son of the 
uncle. At the outest of the judgment 
in the Full Bench case the following 
occurs : 

Wo may state that tbe plaintiff’s father. Janki 
Prasad, is tho only son of his father Mangal 
Sen and has not brothor or nephews, so that this 
is not a case of partition between sons and grand¬ 
sons of Mangal Son, 

We think it is a legitimate inference 
from the observation just now quoted, 
that in a case of partition botweon sons 
and grandsons of a deceased member of a 
joint family the decision would not be 
the same as was given in that case. 

(1) [1912] 34 All. 505 =1G I. C. 88=9 A. L.~J. 

749. 

(2) A. I. R. 1925 All. 19=47 All. 127. 
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Ram Pratap, the plaintiff , has been 
allotted so much share at this partition 
as would have fallen to the lot of his 
father Dwarka Prasad had he been alive 
and a party to the proceedings. Ram 
Pratap, therefore, occupies the status of 
his deceased father in the present suit 
and has no other position. The present 
partition, therefore, is, in essence, a 
j partition between two brothers after the 
idemise of their father. It is admitted 
that in a case of that nature the mother 
of the two brothers would be entitled to 
a share equal to the share of one of the 
^brothers. It seems to us that the fact 
that Dwarka Prasad is dead and his 
interest in the joint ancestral estate is 
now represented by his only son, the 
plaintiff makes no difference in principle. 
The text of Yajnyawalkya directly bear¬ 
ing on the question under consideration 
is quoted by the Mitakshara in S. 7 of 
Chapter 1 as follows : 

Of heirs dividing after the death of the f ithor 
let the mother also take au equal share. 

Obviously the word “ mother ” can 
have relation only to a case where at 
least one of her sons is alive and is being 
allotted a share at the partition. It is 
equally cleir that the word “ heirs ” in 
the text just now quoted cannot be 
limited to the descendants of the de¬ 
ceased father in the first degree alone. It 
must include grandsons howsoever low. 
The text is, therefore, clear authority 
for the view which we are taking in the 
present case. This is further clear from 
the Mibakshara’s commentary of the text 
and that is as follows : 

Of heirs separating after the decease of the 
father, the mother shall take a share equal to 
that of a son : verse 2 of S. 7. 

In Mayne’.s Hindu Daw, 9th edition, 
page G9 4, the same view seems to have 
been taken : 

If tho father dies leaving male issue, aud also 
a widow who is the mother of such issue, she is 
only entitled to maintenance until partition, and 
she can never herself require a partition. But 
if a partition takes place by tho acts of others, 
not being «trangors, she will be cntiblod to receive 
a share, if the effect of that partition is to break 
up or diminish tho estate out of which she 
would otherwise bj m out lined. Hence her claim 
to a share is limited to the two following cases : 
3ir.-,t when the partition takcsiplaco by one of her 
own descendants upon whose property her lmiu- 
ten ince is a charge : secondly, when it tnk.s 
place in respict of property in which her hus¬ 
band had an interest. 

In the present case both tho conditions 
are fulfilled and we may with advantage 
emphasize tho uso of tho words " issue ” 
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and “ descendants ” in the paragraph just- 
now quoted. The appeal fails and is- 
dismissed with costs. 

G.B. Appeal dismissed. 
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Wazir Hasan, J. 

Nanalcbakhsh Singh — Plaintiff—Ap¬ 
pellant. 

v. 

Suresh Dat —Defendant—Respondents 

Second Appeal No. 74 of 1927, Decided 
on 19th April 1927, from a decree of the 
Addl. Sub-J., Fyzabad, D/— 29th Novem¬ 
ber 1926. 

Civil P. C., S. 11 —Might and ought — Prior ' 
suit for possession on basis of gift decreed — 
Subsequent suit questioning donor's right to- 
make gift is barred. 

Where a prior suit for possession is decreed on 
the basis of a gift, a subsequent suit question¬ 
ing the title of the donor to make a gift is 
barred as that question uot only might but 
ought to have been taken in the previous litiga¬ 
tion. [p 235 C 1}. 

Hyder Husain —for Appellant. 

Niamat Ullah and Bijai Bahadur 
Tiwari —for Respondent. 

Judgment. —This is the plaintiff's 
appeal from the decree of the Additional 
Subordinate Judge of Fyzabad, dated the 
29bh of November I92G, reversing the 
decree of the Munsif of Ilavali, Fyzabad,. 
dated the 30th of September 1926. 

The relief for which the appellant 
prayed was a declaration that certain 
zoinindari shares situate in village 
Jaranipur, Porgana Amsin in the dis¬ 
trict of Fyzabad described in list jim of 
the plaint were owned by the plaintiff. 

The defence to the suit with which 
I am concerned in the present appeal 
was that the question of title in respect- 
of the zemindari shares mentioned in 
list jim was res judicata by reason of a 
decision in favour of the defendant 
against the plaintiff of a Court of com¬ 
petent jurisdiction in a previous litiga¬ 
tion bobwoon tho parties in the year 
1924. The Court of first instance re¬ 
jected this plea and gave a decree to the 
appellant. On appeal by the defendant 
the learned Additional Subordinate 
Judge of Fyzabad gave effect to the plea 
of res judicata, reversed the decision of 
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the Court of first instance and dismissed 
the plaintiff’s suit. 

On the plea of re? judicata I agree 
with the Ceurb below that the trial of 
the question of title is barred by the 
effect of the litigation of 1924 between 
the parties. In that litigation the defen¬ 
dant sued for possession of the share 
now in suit on the basis of certain gifts 
made by the previous owner. The ap¬ 
pellant was one of the defendants to 
that suit. The claim for possession was 
decreed. The position now taken up by 
the appellant is that the property now 
in suit could not be made the subject- 
matter of the gift because the donor had 
no title to it. This is clearly a matter 
which not only might but ought to have 
been a ground of defence in the pre¬ 
vious litigation. 

On this ground the appeal fails and 
is dismissed with costs. 

R D. Appeal dismissed . 


A. I. R. 1927 Oudh 235 

King, J. 

Bachchu and ot'iers —Applicants. 

v. 

Mt. Piyara —Opposite Party. 

Criminal Reference No. 10 of 1927, De¬ 
cided on 16th March 1927, made by the 
Addl. S. J., Bahraich, on 56h February 
1927. 

Criminal P. C., Ss. 225 and 537— Three dis¬ 
tinct offences included in one head of charge — 
Accused not misled or prejudiced—Defect in the 
charge sheet is cured by S. 537. 

Where a Magistrate acts irregularly in spe¬ 
cifying three distinct offences in one head of 
charge, the accused are not misled or prejudiced 
by the defective form of the charge as they knew 
perfectly’ well what offences they were chargo'l 
with, there is no substantial defect in the ch irge 
sheet as to render the trial or conviction illegal ; 
such irregularities are cured by Ss. 225 and °537 
where they have not occasioned any failure of 
justice. [P 233, C 2 ; P 236, C 1J 

H. D • Chandra —for Applicants. 

II. K. Ghosh —for Opposite Party. 

Judgment. This is a criminal refer¬ 
ence submitted by the Additional Judge 
of Bahraich with a recommendation that 
this Court should set aside the convic¬ 
tions and order a retrial after framing 
the charges properly. The offences com¬ 
plained of are very petty. According to 
the case for the prosecution there were 
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five men, namely, the five accused, toge¬ 
ther at the house of Bachchu (who is one 
of the accused) and they saw Mt. Piara 
taking to the pound some goats belong¬ 
ing to Bachchu. All the accused asked - 
Mb. Piara to release the goats and when 
she refused to do so Balia and Badlu 
instigated the other three accused to 
assault the girl and rescue the goats 
whereupon they did so and in the course 
of the assault it is alleged that Bachchu 
accused also committed an indecent as¬ 
sault upon the girl. All five accused 
were convicted by the Tahsildar Magis¬ 
trate of the second class, under Ss. 354 
and 147, Indian Penal Code, and S. 24 of 
the Cattle Trespass Act. On appeal all 
the accused excepting Bachchu were 
acquitted of an offence under S. 354, bub 
their convictions under the other sec- * 
tions were upheld. Bachchu’s convictions 
in respect of all the offences charged 
were maintained. 

Only Bachchu applied to the learned 
Additional Sessions in revision and the 
case has now been referred to this Court 
with a recommendation that the case 
be retried after framing the charges 
properly. 

I am very much opposed to ordering 
a retrial in a petty case of this sort. Of 
the live persons who have been con¬ 
victed of minor offences only one of 
them, namely, Bachchu has gone to the 
Court of the Additional Sessions Judge 
in revision and I think the importance 
of the case does not justify a retrial 
even if the charges had been framed 
so irregularly that the trial was viti¬ 
ated. Although it is true that the 
charge has been very clumsily drawn up 
I think it does comply sufficiently with 
the provisions of the law in giviug the 
accused notice of the matters with; 
which they were charged. The sections 
of the Penal Cjde and the Cattle Tres¬ 
pass Act are mentioned and the accused 
charged with having beaten the complain¬ 
ant in pursuance of a conspiracy and 
having thrown up her clothes making 
her almost nakel and having snatched 
away her goats. 

A soparato charge should have been 
framed for each distinct offence. The 
Magistrate acted irregularly in specify¬ 
ing three distinct offences in one head 
of charge. He must be more careful in 
future to frame his charges in the form 
required by law I would refer him to 
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the forms given in Sch. V of the Crimi¬ 
nal Procedure Code for a “ charge with 
(fcwo or more heads". But I do not think 
jthe accused were misled or prejudiced 
'by the defective form of the charge. 

If the accused had really been pre¬ 
judiced by any defect in the form of 
charge they should have made this 
objection on the earliest possible oc¬ 
casion. As a matter of fact no protest 
was made regarding any defect in the 
charge either in the appellate Court or 
in the revisional Court below. The ac¬ 
cused knew perfectly well what offence3 
they were charged with. In my opinion 
there has been no such substantial defect 
in the charge sheet as to render the 
trial or conviction illegal. Such irregu¬ 
larities as there are are cured by Ss. 225 
and 537 of the Code, as they have not 
occasioned any failure of justice. 

Even as regards the conviction under 
S. 117 I am not prepared to hold that 
the conviction was legally invalid. 
There were five persons collected toge¬ 
ther and when they formed the common 
intention to roscue the goats and to as¬ 
sault the girl they became an unlawful 
assembly and some of them used force 
in prosecution of their common object. 
The conviction under S. 1-17 was not, in 
my opinion, absolutely illegal, although 
it was rather a technical “ riot”. On 
the whole I soe no reason to interfere in 
revision. 

I reject tho reference and order that 
the record be returned. 

it. d. Reference rejected. 

A. I. R. 1927‘Oudh 236 

King, J. 

Shco Sahai —Defendant—Applicant. 

v. 

Har Prasad — Plaintiff — Opposite 
Party. 

Civil Revision No. 15 of 10 27, Decided 
on 7th April 1027, from tho decree of the 
Addl. Small Cause Court J., Lucknow, 
D/— 9th October 1026. 

Provincial Small Cause Courts Act, S.' 23— 
Instalment decree — Civil P. C., O. 20, R. II. 

Whore tho Small Gauss Court made tho de- 
crotal ainouut payable by instalments, adding 
that the order relating to instalments will bo 
operative iu case the defendant executes a 
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mortgage of his zemiudari share in a .certain 
village within a certain time and in the event 
of his failure to do so the plaintiff will be enti¬ 
tled to realize the entire decretal amount. 

Held : that the Court has net acted contrary 
to law in passing a decree payable by instal¬ 
ments on a certain condition. 

Ajit Prasad —for Applicant. 

Rameshri Dayal —for Opposite Party. 

Judgment. — The money claimed in 
this suit was decreed on the defendant’s 
own admission, but the learned Judge of 
the Small Cause Court made the decretal 
amount payable by instalments, adding 
that the order relating to instalments 
will be operative in case the defendant 
executes a mortgage of his zemindari share 
in a certain village within a month from 
to-day. In the event of his failure to do 
so the plaintiff will bo entitled to realize 
the entire decretal amount. 

The defendant asks this Court in the 
exercise of powers under S. 25 of the 
Small Cause Courts Act to set aside the 
condition imposed by tho Court below 
relating to the execution of a mortgage. 

I cannot see that the Court below has 
acted contrary to law in passing a decree 
payable by instalments on a certain 
condition, that is on tho condition that 
tho defendant should mortgage certain 
property by way of security. No autho¬ 
rities have been cited to show that the 
Court has acted illegally nor do I see 
that the Court has acted unreasonably 
or capriciously. The Court gave the de¬ 
fendant an opportunity of paying off the 
decree by instalments if ho chose to exe¬ 
cute a mortgage. The defendant was 
given tho option of executing the mort¬ 
gage or not as ho thought fit. If 'ha 
chooses to execute tho mortgage then be 
will get the benefit of paying off the 
decretal amount by instalments. If he 
prefers not to execute tho mortgage then 
he is liable to pay oil the whole decretal 
amount at once. I cannot see that the 
order is illegal, and accordingly dismiss 
tho application with costs. 

Application dismissed. 
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* A. I. R. 1927 Oudh 237 

Stuart, C. J„ and Raza, J. 

Dargahi Lai —Plaintiff—Appellant. 

v, 

Mt. Rafiqitnnissa. and others —Defen¬ 
dants—Respondents. 

First Appeal No. 96 of 1926, Decided 
on 20th April 1927, from the decree of 
the Sub-J., Lucknow, D/- 28th April 1926. 

Transfer of Property Act, S. 60— Mortgage 
redeemable after 75 years—Other terms not 
making redemption * impossible—Redemption was 
not allowed before the term. 

Where the restriction put upon redemption 
has the effect of miking the njortgage practically 
irredeemable by imposing upon the mortgagor 
such a burdea at the date when redemption be¬ 
came open to him as would b3-impossible in 
practice for him to bear, it is open to the Court 
to permit redemption before the period came to 
an end. [P 233 C 1] 

A mortgage provided that the mortgagors 
were to have no rights of transfer left duriug the 
subsistence of the mortgage. The mortgagee 
wafl given very considerable rights over the trees 
and the groves. He was also given a right to 
recover all costs of improvements at the time of 
redemption and rights even to recover costs of 
construction of irrigation , and it was clearly 
stated that if during the period that he was in 
possession, the Government revenue was en¬ 
hanced the amount of enhancement should bo 
added to the amount payable for redemption 
wheu the mortgage became redeemable. It was 
further provided that the mortgage should not 
be redeemable for 75 years. 

Held : that the condition by which the mort¬ 
gagors are precluded from transferring their re¬ 
maining interests to a third person is unenforce¬ 
able, and must be treated as null and void. 
But the remaining conditions w c re not unreason¬ 
able and could be given effect to : A. 1. R. 1924 
Oudh 193 and 36 All. 195 ( P . C.j, Ref. 

[P 237 C 2; P 23S C 2] 

Bisheshwar Nath,, Ali Zahcer and Tara 
Shankar —for Appellant. 

M. Wasim and liaitf Ahmed —for Res¬ 
pondents. 

Judgment. This is a plaintiff’s ap¬ 
peal against a decree of the Subordinate 
Judge of Lucknow dated the 2Sth April 
1926, dismissing his suit for redemption 
of a mortgage. The facts are these: 
The village Katauli, which is a few miles 
distant from the Lucknow city, originally 
belonged to certain Pathans of Kakori. 
On the 20th May 1881, a half share in 
the village was sold in execution of a 
decree against certain of the Pathan 
zamindars and purchased by Dhagwan 
Din and Thakur Din, two Vaish money¬ 
lenders of the Lucknovy city, for Rs. 
7,650. The plaintiff Dargahi Lai is the 
succe3sor-in-intorest of Bhagwan Din and 


Thakur Din. The certificate of sale is 
Ex. A-6. In this sale certificate the 
gross rental of the half share is stated 
to be Rs. 807. The revenue and the 
village expenses are stated to he Rs. 
521-2-0 and the profits of the half share 
are stated to bo Rs. 285-14 0 The total 
gross rental would thus be Rs. 1,614. 
We find from the village paper (Ex. A-9) 
an assessment statement prepared'at the 
time of-the Settlement formerly the gross 
rental was only Rs 1,505. It continued 
to rise until, in the year ending 20th 
September 1888, it had risen to Rs. 2,875. 

On the 24th June 1889, the owners of 
the remaining 8 annis share in the 
village Katuali executed Ex. I in favour 
of Mohammad Irshad Ali a retired Tahsil- 
dar, who was also a resident of Kakori. 
This is the deed which the plaintiff-ap¬ 
pellant wishes to redeem. He has pur¬ 
chased a 5 annas 4 pies share in the 
rights of the transferrers. Saiyed Moham¬ 
mad Irshad Ali gave in consideration of 
this deed Rs. 20,000 in cash and obtained 
in return a mortgage of somewhat 
unusual kind. The mortgage commenced 
by stating that the mortgagors were to 
have no rights of transfer left during 
the subsistence of the mortgage. This 
condition was clearly unenforceable. The 
mortgagee was given very considerable 
rights over the trees and the groves. He 
was also given a right to recover all 
costs of improvements at the time of 
redemption and rights even to recover 
costs of construction of irrigation chan¬ 
nels at the time of redemption ; and it 
was clearly stated that, if during the 
period that ho was in possession the 
Government revenue was enhanced the 
amount of enhancement should bo added 
to the amount payable for redemption 
when the mortgage became redeemable. 
The main condition howover to which 
the plaintiff-appellant takes■ exception in 
this mortgage is that which laid down 
that it should not bo redeemable for 
75 years. The learned trial Judge has 
dismissed the suit on the ground that it 
is not open to any one to redeem until 
the 75 years have expired. The plain¬ 
tiff appellant before us takes no 'excep¬ 
tion to the terms of the deed except tlio 
term which prohibits redemption for 
75 years. He states that ho is ready to 
pay such sums as are chargeable under 
the terms of the deed provided he is 
Permitted to redeem at once. It is upon 
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this basis that the appeal has been 
argued. 

We have to consider in the fit-st place 
the benefits which the mortgagee stood 
to obtain at the time when the deed was 
executed. As we have already stated 
the gross rental of the whole village was 
Rs. 2,875 in the year ending 20th Sep¬ 
tember, 1888. That was the last figure 
which Saiyed Mohammad Irshad Ali 
would have been able to obtain at the 
time of the execution of the deed Ex. I. 
Taking the land revenue and the village 
expenses at the rate given in Ex. A-6 the 
total land revenue and village expenses 
would* have amounted to Rs. 1,042-4-0. 
This would have left a profit on the 
•half share of Rs. 832-12-0. He had paid 
Rs. 20,000 to the mortgagors and had thus 
advanced about 24 years purchase of the 
profits—an amount which would have 
represented a very fair price for the pur¬ 
chase of the whole share. It is to be 
noted that the plaintiff-appellant’s pre- 
decessors-in-intere3t had bought out¬ 
right a 8 annas share in the village 
for a little over 26 years purchase. 
Had Saiyed Mohammad Irshad Ali 
purchased the share outright the plain¬ 
tiff-appellant’s predecessors-in-interest 
would have been in a position to 
exercise a right of pre-emption. The 
mortgagors under the term? of this deed 
would have obtained for investing the 
Rs. 20,000 at 4 per cent very nearly the 
same amount as they were obtaining in 
■profits from the 8 annas share. The 
question as to how far the condition in 
a dead of mortgage directing that re¬ 
demption shall not take place until after 
the expiration of a specified term of years 
can be enforced was discussed at length 
by a learned Judge of this Court when 
ho was Additional Judicial Commissioner 
in the late Judicial Commissioner’s Court 
in Balbhaddar Prasad v. Dhanpat D<tyal 
(l). We are in substantial agreement 
with the views taken in that decision. 

Upon the point before us the view taken 
was that where the restriction had the 
effect of making the mortgage pratically 
irredeemable by imposing upon the mort¬ 
gagor such a burden at the date when 
redemption became open to him as was 
impossible in practice for him to boar, 
it was open to the Court to permit re¬ 
demption before the period came to an 
end. While the ordinary rule is as laid 
(l) A. 1, R. 1924 Oudh 193=27 O. O. 1. 


down by their Bordship3 of the Judicial 
Committee in Bakhtaway Begam ' v. 
Husaini Khanam (2) : 

Ordinarily, and in the absence of a special 
condition entitling the mortgagor to redeem 
during the term for which a mortgage is created, 
the right of redemption can only arise on the 
expiration of the specified period, 

where it is shown on the merits that 
the effect of the condition postponing 
redemption for a specified term of year3 
is to make the mortgage practically irre¬ 
deemable, a Court is justified in setting 
it aside. On the merits, however, is the 
effect of this condition to make the mort¬ 
gage practically irredeemable ? We are 
of opinion that that is not the effect. 
Undoubtedly the condition by which the 
mortgagors are precluded from transfer¬ 
ring their remaining interests to a third 
person is unenforceable, and must be 
treated as null and void. Bat the con¬ 
ditions in respect of the treo3, and in 
respect of the reimbursement of the 
mortgagee for permanent and other works 
are not unreasonable and the plaintiff- 
appellant as a purchaser from the mort¬ 
gagors cannot contest them. Further' 
we are nob of opinion that the increase 
in the amount payable on redemption 
at the end of 75 years in respect of 
increase of Government revenue and 
cesses, etc., is unreasonable. 

Mohammad Irshad Ali had paid a good 
price and was entitled to a good return. 
It is in evidence that he, and after him 
his successors, have at their own expense 
greatly improved the income of the vil“ 
lage, and it was stipulated that at the 
time of redemption the amount should be 
increased on account of such diminution 
of the profits as was attributable to an 
increase of the land revenue and cesses. 
It is impossible to forecast in the future 
ovor a term of years how far an increase 
in income will be attributable bo natural 
causes over which the mortgagee has no 
control or to his own zeal, intelligence, 
and expenditure of capital. Bub at the 
time of the revision of a Settlement the 
increase of revenue is taken upon the 
increase of income in the gross. The 
condition in question is not unreasonable 
in our opinion and the effect will nob be 
at the end of 75 years to raise the amount 
payable for redemption to an unconscion¬ 
able figure. In these circumstances we con¬ 
sider that the learned trial Judge arrived 

( 2) [ 1‘J14] 36 All. l‘»5=23 I. C. 355 = 41 I. 

81 (P. C.). 
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«.fc a correct conclusion when he found 
that the condition whioh prevented re¬ 
demption until the period of 75 years has 
passed was enforceable. It has not been 
necessary for us to take into account the 
■argument that the plaintiff-appellant as 
a transferee from the original mortgagors 
was not in a position to invoke the help 
of equity. We should have arrived at 
the same conclusion if the original mort¬ 
gagors had applied for redemption. We 
accordingly dismiss this appeal with 
costs. 

d.d. Appeal dismissed . 


A. I. R. 1927 Oudh 239 

Stuart, G. J., and Raza, J. 

Skitj zxt Haider -Defendant—Appel¬ 

lant. 

v. 

Ali Akbar —Plaintiff—Respondent. 

Second Appeal No. 196 of 1926, Decided 
on 22nd December 1926, from a decree of 
the Dist. J., Rae Bareli, D/- 16th May 
1926, in Civil Appeal No. 113 of 1925. 

Landlord and tenant —- Urider-proprietary 
right a negatived by Court—Subsequent entries 
in revenue papers cannot create such rights. 

Ackao.vledg ne its an! entries iu revenue 
papers may ba considered to b3 very valuable 
evideace of tha existence of under-proprietary 
rights when the existence of those rights has not 
been previously negatived by a comoetent Court, 
but where the existence of the rights has been 
previously negatived, subsequent acknowledg¬ 
ments or entries cauuot create such rights' 
A. I. R. 1922 P. C. 393, Dist. [P. 210, C. lj 

Khaliq-uz-Zaman for W. Wasim —for 
Appellant. 

Bisheshar Nath Srioastava —for Res¬ 
pondent. 

Judgment. The circumstances are 
these: The predece3sor-in-interest of 
the defendant-appellant applied in 1869 
at the time of the First Regular Settle¬ 
ment for a decree entitling him to pro¬ 
prietary rights in the land now in suit. 
His suit was dismissed and his right to 
anything greater than the right of a 
tenant at a favourable rate of rent was 
explicitly refused. Attempts to eject 
him and his successors-in-intorest have 
consistently failed, and they have pro¬ 
bably failed rightly for if he is a tenant 
at a favourable rate of rent he may well 
not be liable to ejectment at will. It is 
difficult to see how the plaintiff-re3pond“ 
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ent will obtain any right to eject him by 
his success in the present suit. That, 
however, will be a matter for the 
Revenue Courts to decide. The decision 
of this Court to the effect that the defen¬ 
dant-appellant is not an under-proprietor 
would not necessarily give the plaintiff- 
respondent a right to eject him. So the 
failure to eject the defendant-appellant's 
predecessor-in-interest goes for nothing. 
There were subsequent entries in the 
revenue papers of the names of Wajid 
Husain and his successors as under-pro¬ 
prietors and there appears to have been 
something of the nature of an acknow¬ 
ledgment on behalf of the plaintiff-res¬ 
pondent, the superior proprietor, that 
dnder-proprietary rights existed. On the 
basis of these acknowledgments and 
admissions such as they are, the learned 
counsel who ha? addressed us on behalf 
of the defendant-appellant has argued 
that applying the principles laid down 
by their Lordships of the Judicial Com¬ 
mittee in Pirthipal Singh v. Ganesh Din 
Singh (1) his client must be considered 
to have under-proprietary rights and the 
suit of the plaintiff-respondont should 
be dismissed. 

The learned District Judge has dis¬ 
cussed carefully what he considers to be 
the principles laid down in Pirthipal 
Singh v. Ganesh Din Singh (L). He has 
said much of interest and has covered 
most of the ground. One point, however, 
he has omitted to notice. In Pirthipal 
Singh v. Ganesh Din Singh (1) the cir¬ 
cumstances were peculiar. Their Lord- 
ships say at page 39 7 (25 O. C .) : 

la the Settlement that was made ia 18G7 there 
is no doubt that the taluqdar of this estate was 
clothed with rights which excluded the prede¬ 
cessors of tho defend mts from claiming to have 
any greater interest in the village chan that of 
thekadars ; in other words, it excluded them 
from proprietary or under-propriotary rights. A 
dispute haviug arisen early with regard 'to their 
claims, a decree was passed on tho 7th April 
18GS, which declared that the rights possessed 
wore thekadari and not pukhtadari rights. It 
must bo remembered that it was not that decree 
that created or affected the rights; it was a 
decree which declared what they were but it 
was undoubtedly binding batwceo tho parties 
and but for subsequent events which would have 
been the clearest possible proof of tho appellant’s 

title. 


That was thus a case in which fche 
persons in question ha I under-proprie - 
tary rights but wore debarred by peculiar 


(I) A. I.- R. 1922 P. 
(P. C.) 


C. 393=25 O. C. 39G. 
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circumstances from obtaining a decree 
declaring them to have such rights, the 
Courts being precluded from deciding on 
the point. In such circumstances subse¬ 
quent admissions and acknowledgments 
were valuable proof that the rights in 
fact existed, but here the case is very 
different. The question is whether the 
defendant-appellant’s predecessor-in-in- 
terest possessed under-proprietary rights 
prior to the year 1869. The Settlement 
Court was competent to decide whether 
he did or did not possess those rights. 
The Court held that he did not possess 
such rights and that he possessed nothing 
superior to the rights of a tenant at a 
favourable rate of rent. The decision of 
the Settlement Court was final in this 
particular case and in those circum¬ 
stances no subsequent acknowledgments 
or entries in the revenue papers could 
create those rights. Such acknowledg¬ 
ments and entries may be, as they were 
in Pirthipal Singh v. Ganesh Din Singh 
(1) considered to be very valuable evi¬ 
dence of the existence of tho^e rights 
when the existence of those rights had 
nob been previously negatived by a com¬ 
petent Court, but where the existence of 
the rights has been negatived, as is tho 
case hero, there is no question of proving 
choir existence. On the face of it they 
have no existence. For tho above reasons 
we accept the view of tho learned District 
Judge and dismiss this appeal with costs. 

R.D. Appeal dismissed. 
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Gokaran Natii Misra, J. 

( Shrimati) Krishna Kumari Devi — 
Plaintiff. 

v. 

(Bhaiya) Rajendra Bahadur Sinha 
Deo and anothei -Defendants. 

Original Suit No. 9 of 1926, Decidod 
on 18th November 1926. 

(rt) Hindu Law — Will — Devised property 
conveyed to, another by donor after ilcvliC — 
Devisee cannot claim such property. 

A will operates only with respect to tho pro¬ 
perty which remains in the bauds of a testator 
at tho time of his death. Tho testator may 
fcllcct a sale or conveyance of the devised pro¬ 
perty and thus withdraw it wholly or partially 
Horn the operation of the devise by vesting the 
property in another. In short, if a testator 


after devising an estate sells or conveys it in 
whole or in part to a third person the devise is 
rendered inoperative and the devisee can have 
no claim to the property sold or to the proceeds 
thereof. A devise is also as a general rule 
deemed to hive been revoked or adeemed if the 
property is convetted during the testator’s 
lifetime either by operation of law or by an 
order of a Court of competent jurisdiction. 

[P 247, C 11 

. (6) Oudh Settled Estates Act (2 of 1900), Ss. 10, 
12 and 18-— Declaration under Ss. 10 and 12— 
Any will prior to such declaration becomes in¬ 
operative except in so far as S. 18 is conformed 
with. 

A will by a Talukdar, which is quite valid 
at the time when it is executed, cannot be 
considered to be operative except in so far as 
it conforms to the provisions of S. 18, if after 
the execution ol the will the Talukdar has made 
an irrevocable declaration Under Ss, 10 and 12 
of the Act in respect of the property covered by 
the Will. [P 248, C li 

(c) Hindu law — Successloyi — Mitakshara 
— Daughter-in-law is not entitled to inherit. 

According to the law or tho Mitakshara preva¬ 
lent in the. United Provinces the widow of a 
pre-deceased son is not entitled to inherit any 
property of her father-in-law ; ( Case law dis¬ 

cussed) ; 7 I. A. 212, and 5 Bom. 110 (P. C.\ 
Dist. [P 250, C 2} 

(<Z) Oudh Settled Estates Act (2 of 1900), S. 18 
—Oudh Estates Act 1 of i860, S. 22— Daughter- 
in-law is a stranger. 

Daughter-in-law of tho Talukdar must be 
deemed to bo a stranger within tho meaning of 
S. 18 of Act 2 of 1900. [P 251, C 2j 

(e) Oudh Settled Estates Act , S. 18 (2)— Oudh 
Estates Act, S. 22— ConJirment of a second life 
estate by will amounts to exclusion of heir-at-law 
from succession. 

Under Cl. (2) of S. 18 tho extent to which 
tho power of bequest given by law to tho holder 
of a ’ settled estate ” can be exercised is that 
ho cau make a bequest of tho estato only to 
one person and to be hold by him as an im¬ 
partible estate and it must be made in favour 
of a person who is not a stranger within 6. 18. 
llo can exclude the heir-at-law by giving a life 
estate to a person who through not an heir-at- 
law is still an heir under any Clause of S. 22 
of Act 1 of 1809, but beyond this he has no 
power to go. [P 252. C l) 

(/) Transfer of Property Act, S. 8—Transfer 
of village—Ail interests oj transferrer , such as 
a grove or a house in the village, will pass unless 
excepted. 

The general rule of law is that if a person 
owning a particular village transfers*that vil¬ 
lage to another person without any exception, 
all the interest possessed by tho said proprietor 
in that village passes to the transforeo of the 
said village, for example if the owner has a 
house or a grove situuto in that village and 
dees net exempt it from the transfer, -the house 
or the grove will also pass along with tho vil¬ 
lage : 4 All. 381 ; 30 Cal. 55G, and A. I. B. 1928 

Oudh 358, lie!, on. [P 253, C 13 
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(< 7 ) Hindu Law — Widow — Stridhana — Pro¬ 
perty gifted to widow at widow's estate — Pro¬ 
perty purchased oict of savings from gifted pro¬ 
perty becomes her stridhana. 

If a certain property is purchased by a Hindu 
widow out of the savings from the income of 
her husband’s property, it is presumed to belong 
to the estate, but it is open to her to treat that 
property as her own and if she expresses that 
intention either by words or by conduct, then 
it will no longer be considered to belong to her 
husband’s estate but would be regarded as her 
stridhan : 10 Cal. 324 {P. C.), Foil. 

[P 254, O 1] 

This presumption, however, oannot be ex¬ 
tended to the case of property held by a Hiadu 
female not as a Hindu widow’s estate but as a 
life estate under a will of deed inter vivos. If 
the property whioh has been obtained by a 
widow under a bequest from her husband is a 
property to which she would not be entitled as 
heir to her husbmd, the savings from the in¬ 
come of such property and everything pur¬ 
chased out of such saving-3 would belong abso¬ 
lutely to herself and would constitute her stri¬ 
dhana. Such property would on her death pass 
to her heirs and not to the heirs of the last 
male holder: 1 Cal. 104 (P. C.) aud 20 Cal. 

433 (P. C.), Foil. ' [P 254, G 2] 

Tej Bahadur Sxpru, A. P. Sen, 
Bisheshwar Nath Srivasiavx and Sxlig 
Bam —for plaintiff. 

S. N. Sen, John Jackson, J. N. Misra , 
H. N- Misra, K. P. Misra and Bam 
Bharosey Cixl —for Defendants. 

Gokaran Nath Misra, J. —This is a 
suit for possession of taluqa JBhinga 
consisting of two mxhals, namely, mahal 
Bhinga and mahal Lakhna, both situate 
in the district of Bahraich, and mahal 
Usr&ina situate in the district of Gonda, 
as wall as of certain houses situate in 
the districts of Bahraich, Gonda, Luck¬ 
now and Allahabad together with furni¬ 
ture and other moveable property existing 
in those houses, as well a3 for declara¬ 
tion in respect of certain sums of money 
in the estate treasury at Bhingx, district 
Bahraich, and in the Imperial Bank, 
Benares, and also certain Government 
securities held in safe custody by the 
aforesaid bank. The plaintiff is the 
widow of one Kunwar XIahendra Bikram 
Sinha Deo, who predojeasad his father 
Raja Udai Pratap Sinha Deo Somyaji, the 
late Raja of Bhinga. Defendant No. 1, 
Bhaiya Rajendra Bahadur Sinha Deo, is 
the younger brother of the late Raja. 
Defendant No. 2, Bhaiya Bironlra Kant 
Sinha, is his eldest son. His three other 
sons were originally impleaded in the 
case as Defendants Nos. 3, 4 and 5, but 
were subsequently discharged and their 
names struck off the record on the 

1927 0/31 & 32 


ground that they disclaimed all interest 
in the property in suit. We are thus 
concerned with only two defendants. 
Defendants N 03 . 1 and 2. 

There are six lists attached to the 
plaint describing the property in suit. 
List A contains 91 villages situate in the 
district of Bahraich, of which 90 villages 
namely. Nos. 1 to 89 and 91, constitute 
mahal Bhinga and one village, No. 90, 
constitutes mahal Lakhna. L : st B con¬ 
tains 27 villages situate in the district¬ 
ed Gonda and constitutes mahal Usraina. 
List 0 consists of 32 houses of which 
26 houses including the big palace afr 
Bhinga are situate in mahal Bhinga it¬ 
self. Out of the remaining six houses, 
three are situate in the town of Bahraich- 
which is the headquarters of the dis¬ 
trict and ' the remaining three are 
situate one at Gonda, one at Luck¬ 
now and one at Allahabad. List 
D consists of the moveable property and 
furniture found in the palace at Bhinga 
and in the other houses in suit. List 
B consists of a sum of Rs. 76,000-3-9 of 
which Rs. 54,680-3-9 is the money 
alleged to have existed in the estate 
treasury at Bhinga at the time of the 
death of Maharani Murar Kumari Devi, 
widow of the late Raja, and Rs. 21,320 
is alleged to be the amount collected by 
Defendant No. 1 after her death from, 
the villages in suit. List P consists of 
two items, the first consisting of the 
Government promissory notes of the 
face value of Rs. 1,50,000 admit¬ 
tedly purchase! by the late Maha- 
rani and now held in safe custody by 
the Imperial Bank, Benares ; and the 
second being a sum of Rs. 21,862-11-11 
held by the same bank in the current 
account of the name of the said Malia- 
ran i. 

The plaintiff’s case as alleged in tho 
plaint and cleared up in tho oral plead¬ 
ings is to the effect that Raja Kishen 
Datt Sinha, whose namo appears in lists 
1 and 2 prepared under the Oudh Es¬ 
tates Act, 1869, at No. 151 and No. 61 
respectively, wa3 the ownor of taluqa 
Bhinga consisting of two mahals, mahal 
Bhinga and mahal Lakhna, both situate 
in tho District of Bahraich. Raja 
Kishen Datt Sinha died intestate in 
1362 and was succeeded by his eldest son 
Rija Udai Pratap Sinha Deo Somyaji, 
Tho proparty consisting of 27 villages in 
the district of Genda known a 3 mahal 
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Usraina came fco Raja Udai Prabap 
Sinha Dao by mean3 of a will executed 
by one Thakurain Sukhraj Kuar, owner 
of that property, who died somewhere 
in 1872. Raja Udai Prabap Sinha had 
two sons both of whom died during his 
lifetime. His second son was known by 
the name of Kunwar Mahendra Bikram 
Sinha Deo and was the husband *o£ the 
plaintiff. On the 17th of June 1907, 
Raja Udai Prabap Sinha executed a will 
in respect of the whole of hi3 pro¬ 
perty, moveable, and immovable and 
gob it registered on the 22nd of 
June 1907. Under that will the 
Raja gave the property to the plain¬ 
tiff's husband who was alive at the time 
when the will was executed^ hub died 
subsequently. He also provided in that 
will that in case his son (the plaintiff’s 
husband) died during his lifetime the 
property was to go to his widow Rani 
(subsequently Maharani) Marar Kumari 
Devi for her life and after her death to 
the plaintiff for her life and after 
her death to the person who may 
be found to be his heir at law. Re¬ 
garding monyes, jewels ’ and gold and 
silver plate he male a bequest thereof in 
favour of his wife absolutely. Kunwar 
Mahendra Bikram Sinha Deo, the hus¬ 
band of the plaintiff, unfortunately died 
during the lifetime of the Raja on the 
27th of July 1907, soon after the execu¬ 
tion of the will. The Rija died ..in July 
1913, and his widow Rini (afterwards 
Maharani) Murar Kumari Devi died on 
the 30th of April 192G. After the death 
of the Raja the whole of the moveable 
and immovable property left by him, it 
is alleged, came into the possession o t his 
widow Maharani Murar Kumari Devi as 
provided in the will, his son, the plain¬ 
tiff’s husband, having predeceased the 
Raja. The Maharani remained in pos¬ 
session of the property till her death. 

The sum of Rs. 54,690-3-9 out of the 
money entered in list E which is alleged 
to have existed in the e3tate treasury 
at Bhinga at the time of her death is 
said to be the savings of the three 
mahals, mentioned above, effected by 
the Maharani during her lifetime. The 
Government securities, it is alleged, 
wore purchased by her out of the sav¬ 
ings of the same estate and the same 
was alleged in respect of the cash held 
by the Imperial Bank at Benares. The 
plaintiff’s allegation is that she is en¬ 


titled to a life estate in the properties 
entered in lists A, B and G and should 
therefore get a decree for possession of 
the same against Defendant No. 1 who 
has after the death of Maharani Murar 
Kumari Devi taken unlawful possession 
thereof with the help of his son Defen¬ 
dant No. 2. Regarding the cash held by 
the estate treasury at Bhinga and the 
Government securities as well as cash 
held by the Imperial Bank, Benares, the 
plaintiff’s case is that these are the sav¬ 
ings of the estate held by Maharani 
Murar Kumari Devi during her lifetime 
and therefore constitute her sbridhau. 
It is contended that she is heir to the 
stridhan of the said lady and is there¬ 
fore entitled to that property also. As 
to the collections made by- Defendant 
No. 1 after the death of Maharani Murar 
Kumari Devi the plaintiff contends that 
she being entitled to the estate ought 
to be given a decree for that ‘sum also. 
This shortly stated 13 the case of the 
plaintiff. 

The defence raised by Defendant No. 1 
in respect of the claim of the plaintiff 
is to the effect that so far a3 the pro¬ 
perty entered in list A is concerned the 
whole of it except one village, Bakhna, 
was brought by the late Raja under the 
provisions of the Oudh Settled Estates 
Act 2 of 1900 by declaring it to be a 
“ settled estate. " The application to 
the Decal Government for permission fco 
declare mahal Bhinga fco be held subject 
fco the provisions of the said Act, it is 
alleged, was made in the year 1906, the 
permission after due inquiry was-'granfced 
by the Government in 1903 and the 
declaration was made irrevocable by the 
late Raja under S. 10 of the said Act 
on the 2lsfc of May 1908. It is con¬ 
tended that the legal effect of the said 
declaration was fco render any disposition 
by will of the property so settled invalid 
and unenforceable in so far as it was in 
contravention of the provisions of S. 13 
of Act 2 of 1900. As fco the property 
entered in list B the defence is that the 
defendant is entitled fco the same accor¬ 
ding to a family custom of single -heir 
succession which prevails in the family 
of the late Raja and under which the 
whole of the property of the Raja, whether 
taluqdavi or non-fcaluqdari, is fco go 
one and the same individual, and if the 
bequest made by the Raja in favour of 
the plaintiff failed in respect of a portion 


i 
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of the property, it would also fail in 
respect of the re3t of the property. 
Regarding list C it is contended that the 
houses situate in the district of Bahraich 
and in the city of Lucknow constitute 
accretions or appurtenances to the taluqa 
and must therefore be deemed subject 
to the declaration made by the late 
Raja under the provisions of the Oudh 
Settled Estates Act 2 of 1900. 

Regarding the* moveable property en¬ 
tered in list D it is alleged that it also 
constitutes an accretion or appurtenance 
to the taluqa and the Defendant No. 1 
being entitled to the taluqa is also 
entitled to the sum of R9. 54,680-3-9. 
It is said that that sum being the income 
of the taluqa also constituted accretion to 
to it and Defendant No. 1 was entitled 
to that also. As to the sum collected 
from the estate by Defendant No. 1 after 
the death of Maharani Murar Kumari 
Devi, the contention is that the plaintiff 
is entitled to no portion of it inasmuch 
a3 she had no title to the property from 
which the said sum had been collected. 
It is urged that defendant being entitled 
to property had rightfully made those 
collections and the plaintiff could not 
claim a decree for the whole or any 
portion of the same. The defendant 
also denied the accuracy of the 
figures of collection given by the piaintiff. 
As to the property entered in list P 
it is admitted that it is the stridhan 
of Maharani Murar Kumari Devi, but 
it is contended that it should go along 
with the main taluqa of Bhinga of which 
it was the savings. The defendant also 
urges that he is the heir to the stridhan 
of Maharani Murar Kumari Devi. 

The following issues were therefore 
fixed for trial in the case : 

1. How is the will of Raja Udai Pratap Sinlia 
Deo Somyaji, dated the 17th June 1907, affected 
by the subsequent declaration made on the 21st 
May 1908 by the said Raja under the Oudh 
Settled Estates Act 2 of 1900 in respeet of 
mahal Bhinga consisting of villages Nos. 1 to 
89 and 91 entered in list A attached to the 
spliint ? 

2 . 13 the plaintiff entitled to the property 
eutered as No. 9J in list A and to the entire 
property entered in list B and to houses situate 
at Gouda and Allahabad, items Nos. 17 and 19 
entered in list C attached to the plaint by virtue 
of the aforesaid will of the Raja, dated the 17th 
June 1907 ? 

3. (a) Does there exist a custom in the family 
of late Raja Udai Pratap*Sinha under which the 
whole of his property, whether taluqdari or 
noa-taluqdari, i3 to go to one and the same 
individual, and if the bequest made by the 


taluqdar in favour of a particular person of a 
portion of the property fails, the bequest in 
respact of the rest of the property, though valid, 
would also fail ? 

(b) Is such a custom valid ? 

4. Do the houses situate in the district of 
Bahraich and in the city of Lucknow entered 
as items Nos. 2 to 16 and 18, and 20 to 32 in 
list C attached to the plaint, being those either 
built or acquired by the Raja, constitute accre¬ 
tions or appurtenances to the taluqa, and thus 
governed by the declaration made by him under 
the provisions of the Oudh Settled Estates Act 2 
of 1900 ? 

Which of the parties is entitled to them ? 

5. (a) Did the property entered in list D 
attached to the plaint belong to the late Raja 
Udai Pratap Sinha or was it the stridhan of the 
late Miharani Murar Kumari Devi ? 

(b) Did it in either view constitute an accre¬ 
tion or an appurtenance to the taluqa ? 

Which of the parties is entitled to it? 

6 . (a) Is the sum of Rs. 54,680-3-9 (or any 
part of it) out of the amount entered in list E 
attached to the plaint accretion to the taluqa or 
the stridhan of the late Maharani Murar Ku¬ 
mari Devi ? 

Which of the parties is entitled thereto ? 

(b) Does the sum of Rs. 21,320-3 9 or any por¬ 
tion thereof represent the collections of the 
estate made by the plaintiff after the death of 
the Maharani or by the defendant after her 
death ? How much of the said collections was 
in respect of mahal Bhinga and how much iu 
respect of.mahal Usraina ? 

Which of the parties is entitled to the said 
collection ? 

7. Is the plaiutiff or Defendant No. 1 heir to 
the properties which constitute the stridhan of 
Maharani Murar Kumari Devi ? 

8 . Does the property entered in list P attach¬ 
ed to the plaint, consisting of the Government 
securities and cash held by the Imperial Bauk 
Benares, constitute the stridhan of the late 
Maharani Murar Kumari Devi or was it the 
property of the late Rajt Udai Pratap Sinhi ? 

Which of the parties is entitled to the said 
property ? 

9. To what relief, if any, is the plaiutiff 
entitled. 

I now proceed to give my findings on 
these issues : 

Findings — Issue No. 1.—This is the 
most important issue in the case. I 
should like to state certain facts which 
are relevant to the discussion of this 
issue. It is admitted that in 190G, when 
the Raja applioi to the Government for 
permission to declare that a portion of 
his estate should in future be held sub¬ 
ject to the provisions of Act 2 of 1900, 
he was possessed of taluka Bhinga, situate 
in the district of Bahraich, consisting of 
two mahals, namely, mahals Bhinga and 
Lakhna entered in list A, and mahal 
Usrania, situate in the district of Gonda, 
entered in list B, besides certain furni¬ 
ture and moveables specified in list D. 
It is also admitted that in re3pect of the 
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property in the district of Bahraich 
succession was to be governed by S. 22 
of Act 1 of 1869, it being taluqdari pro¬ 
perty, and that in respect of the property 
situate in the district of Gonda succes¬ 
sion was to be governed by the Benares 
school of Hindu Law in which the 
supreme authority of the Mitakshara is 
recognized. This latter property he 
had received by means of a bequest from 
one of his relations and was admittedly 
non-taluqdari property. It -is also ad¬ 
mitted that with respect to that property 
also he was possessed of full disposing 
power. 

The late Raja had two sons, the eldest 
of whom died in the year 1895. Soon 
after his death the Raja went to live 
in Benares. In 1906 when the Raja 
applied to the Government for permis¬ 
sion to bring a portion of his estate 
under the provisions of the Oudh Settled 
Estates Act (2 of 1900) he had living 
at the time his own wife Rani Murar 
Kumari Devi, his son Kunwar Mahendra 
Bikram Sinha Deo and his daughter-in- 
law Krishna Kumari Devi, the plaintiff 
in the present case. A notification, dated 
the 2Gbh February 1907, was, in pursu¬ 
ance of the provisions of S. 5 of the 
Oudh Settled Estates Act (2 of 1900), 
published in the Government Gazette of 
the United Provinces of Agra and Oudh, 
bearing date the 2nd March 1907, on 
page 152, Part I, to the effect that the 
Raja had presented to the Government 
an application under S. 3 of the said Act 
for permission to declare that the im¬ 
movable property specified in the state¬ 
ment attached to the notification should 
in future bo held subject to the provi¬ 
sions of the said'Act, and if any person 
had any claim enforceable against the 
Raja in respect of his immovable pro¬ 
perty he was required to notify the same 
in writing to the Collector of the district 
of Bahraich within six months of the 
date of the publication of this notice and 
to show cause in writing within such 
periol why the permission sought for 
should not he granted (vide Ex. A-l). 
The statement attached to the notifica¬ 
tion contains 90 villages constituting 
mahal Bhinga entered in list A. They 
are villages Nos. 1 to 89 and 21 in 
the said list. 

Another notification, dated the 21th 
April 1908, was published in the Govern¬ 
ment Gazette of the United Provinces, 


bearing date the 25th April 1908, on 
page 360, Part I. This notification was- 
issued under S. 6 of the said Act and 
stated that the required permission had 
been granted under the said section to* 
the late Raja to declare that the por¬ 
tion of his estate for which he had sought 
permission could be declared by him to- 
be held in future subject to the provi¬ 
sions of the said Act. The permission- 
was to remain in force until the expiry 
of three months from the date of the- 
publication of the said permission in 
English in the Gazette or until the death 
of the Raja, whichever happened first 
vide Ex. A-2. To this notification was- 
also attached a schedule oontaining pre¬ 
cisely the same villages which were- 
entered in the schedule attached to the- 
previous notification. In pursuance of 
the said permission the Raja, on the 21st- 
May 1908 executed a declaration under 
S. 10 of the said Act. This declaration 
was also published in the Government- 
Gazette of the United Provinces, dated 
the 5th September 1908, on page 915,. 
Part I : vide Ex. A-3. In the declaration- 
the Raja also stated that he made tbis- 
declaration irrevocable under S. 12 of 
the said Act. The date of the order- 
publishing the declaration is the 1st 
August 1908. The result of the proceed' 
ings stated above was that- the property 
consisting of 90 villages known as mahal 
Bhinga, entered in list A attached to the* 
plaint, became a “ settled estate " gov¬ 
erned by the provisions of Ss. 15 and 18- 
of the said Act and that the Raja became 
a person described in those sections as a 
person “entitled to a settled estate.” 
To facilitate reference I reproduce below 
Ss. 15 and IS of the Oudh Settled Estates 
Act 2 of 1900 : 

Scdioti 15—No person entitled to a. settled 
estate shall have power to transfer, dispose oi, 
alienate, convey, charge, encumber or (except 
as hereinafter provided) lease the same or any 
part thereof, or tha profits therof, for any greater 
or larger interest or time thau during his life, 
nor shall a .settled estate, or any part thereof, 
or the profits thereof, be held by any Court to 
be or have vested in such person for any larger 
or greater interest of time thau for his-life, and 
subject to the provisions of this Act. 

Section IS—(1) Notwithstanding the provi¬ 
sions of any contract or disposition to the con¬ 
trary, every person for the time being entitled 
to a settled estate being a raalo or being 
a f.-malo who under the ordinary Jaw to which 
persons of her religion and tribe are subject 
would consitute a fresh stock of descent 
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•succeeded to the estate on an intastacy other¬ 
wise than as a widow shall oonsititute a fresh 
stock of descent for the purposes of S. 22 of the 
•Oudh Estates Act 1869 and on the death of 
such person intestate the settled estate shall 
descend according to the provisions of that 
■seofcion. 

(2) Notwithstanding the provisions of any 
contract or disposition to the contrary every 
person f jr the time being entitled to a settled 
•estate who constitutes a fresh stock of descent 
according to sub- S (1) shall ba competent to 
bequeath the same subject to tha provisions of 
“the Oudh Estates Aot 1869 : 

Provided that such person shall not ba com* 
■patmt-to bequeath the sime except as an im¬ 
partible estate to be held by one person only and 
according to tha provisions of this Act or to 
subject the same or the profits thereof to any 
•demand, charge or encumbrance whit^ojver or to 
bequeath the same to a stranger so as to exclude 
any of the classes specified in S. 22 of the Oudh 
Estates Act 1869. 

I must also now state that after tho 
Raja had applied for permission under 
•S. 3 and after the permission had been 
granted to him by the Government on 
the 26th of February 1907, he executed 
a will on the 17th June 1907, the effect 
of which is a matter in dispute in this 
case. This will was executed by the 
Raja at Benares and was duly registered 
on the 22nd of June 1907. It has been 
filed in the case and has been marked 
A3 Exhibit 1. By virtue of this will 
Raja Udai Pratap Sinha Deo Somyaji be¬ 
queathed his entire estate, moveable and 
immovable, to his then surviving son, 
Kunwar Mahendra Bikrarn Sinha Dao, 
with this exception that he gave to his 
wife Rani Murar Kumari Deo for ber 
absolute use and benefit all moneys, 
jewels and gold and silver plate belonging 
to him on the date of his death and also 
■provided for the payment of a yearly 
maintenance of Rs. 21,000 during her 
lifetime, which ho declared was to be a 
charge on the property bequeathed. The 
will also provided that in case the said 
son Kunwar Mahendra Bikrarn Sinha Deo 
died during the lifetime of the testator his 
-entire estate consisting of moveable and 
immovable property was to go to his wife, 
Rani Murar Kumari Devi, but only for her 
lifetime with no power of transfer what¬ 
soever. She was also given power to 
adopt a son and in case such an adoption 
was made by ber the x^roperty, moveable 
and immovable, was to go absolutely to 
the adopted son. It was further provided 
that in default of such an adopted son 


the entire property, moveable and immo¬ 
vable, was to go to Rani Krishna Kumari 
Devi (the plaintiff in the present case), 
his daughter-in-law, wife of Kunwar Ma¬ 
hendra Bikrarn Sinha Deo for her life¬ 
time with no power of transfer whatever 
and after her death the property was to 
go absolutely to the son adopted by her 
in case she had been authorized to adopt 
by her husband. In default of such an 
adopted son the entire property was to 
go to the person living at the time of her 
death who under the provisions of Act 1 
of 1869, would be entitled to succeed 
thereto. 

Relying on this will the plaintiff 
claims the entire x^roperty entered in 
lists A, B, G and D attached to the 
plaint. Her case is that these proper¬ 
ties were the properties possessed by tho 
late Raja on the date of his death which 
occurred in July 1913. After his death 
his widow Rani (afterwards Maharani) 
Murar Kumari Devi succeeded to the 
said property under the aforesaid will 
and remained in possession till her death 
which occurred on the-30bh of April 1926. 
The defendant’s*contention is that owing 
to the late Raja Udai Pratai) Sinha 
Deo Somyaji having declared mahal 
Bhinga consisting of 90 villages as a 
settled estate” his will became invalid 
and unenforceable in so far as it was in 
contravention of tho x 5r °visions of S. 18 
Act 2 of 1900. It was urged in defence 
that the logal effect of tho xn'ocoodings 
described above was to render any dis- 
I)osition mado prior ol* subsequent to 
tho date of the irrevocable declaration 
invalid. It was xiointod out that the 
plaintiff being tho daughter-in-law of 
the labo Raja was no heir to him under 
the law of the Mitakshara to which the 
said Raja was subject and consequently 
was a “strange:” within the meaning of 
S. 18 quoted above and the bequest of 
tho life estate in mahal Bhinga to the 
plaintiff was, therefore, invalid and un¬ 
enforceable. 

The reply given to this argument on 
behalf of tho plaintiff was to the effect 
that tho will having been made at a time 
when tho Oudh Settled Estates Act had 
been applied to mahal Bhinga, it was a 
perfectly valid will and nothing that 
was done by the Raja subsequently could 
affect the validity of the said will and 
consequently S. 18 of the said Act did 
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not apply to the case at all. It was 
also urged that even if S. 18 applied, 
the will did not in any way infringe any 
of the provisions of the said section in¬ 
asmuch as the plaintiff was an heir to 
the late Raja under the law of the 
Mitakshara and could not therefore be 
considered a stranger. It was further 
argued that the will did not, by the mere 
fact that it gave a life estate to the 
plaintiff, exclude Defendant No. 1, who 
was an heir*at*law to the late Raja, from 
succeeding to the property. 

These contentions require considera¬ 
tion of three points : 

(1) Whether the provisions of the Oudh 
Settled Estates Act apply to the will of 
the late Raja. 

(2) Whether the plaintiff is a stranger 
under the law of the Mitakshara and 
therefore under Act 1 of 1869 ; and 

(3) Whether the conferment of a life 
estate upon the plaintiff amounts in law 
to the exclusion from succession of Defen¬ 
dant No. 1 who is now admittedty the 
heir-at-law of the late Raja. 

I proceed to give my decision on each 
of these three points : 

First point :—A will under the Oudh 
Estates Act moans a legal declaration of 
the intention of a testator with respect 
to his property affected by this Act which 
he desires to be carried into effect after 
his death. It is an elementary proposi¬ 
tion of law the that validity of a 
will is adjudged in two ways : firstly 
by seeing whether it complies with the 
provisions of the law as to execution, etc. 
secondly, whether the provisions of the 
will are such that they can be legally- 
enforced at the time of the death of the 
testator, a will that does not comply 
with the provisions of law prescribed for 
observance as to the method of execution, 
that is, if it does not comply with the 
formalities required by law for execution 
thereof, remains inoperative. 

In the present case there is no ques¬ 
tion as to the validity of the will looked 
at from this point of view. The will 
was admitted to be one which complied 
with all the formalities required under 
the provisions of Act I of 1869. The 
only point which was contended was 
that the estate having become a “settled 
estate" the will became subject to the 
provisions of the Oudh Settled Estates 
Act (2 of 1900). I have no hesitation in 


holding that it.did. The effect of S. 15 
of the said Act, which I have quoted 
above, was that the late Raja Udai 
Pratap Singh Deo Somyaji became a 
person entitled to a settled estate, and 
did not thereafter remain the absolute 
owner of the property, which he was 
under S. 11 of the -Oudh Estates Act I 
of 1869 and as such entitled to transfer 
the whole or any portion of his estate 
or of his right and interest therein to any 
person whomsoever he liked. He became 
after the execution of the declaration 
dated the 21st of May 1908, possessed 
only of a life estate in the said property 
and could not transfer the same or any 
part thereof or the profits thereof for 
any greater or larger interest than during 
his life. 

The intention of the legislature in 
framing the Oudh Settled Estates Act was, 
as would appear from its preamble, to 
make provisions for the preservation of 
estates in Oudh. This object was gained 
by providing for a succession of life estates 
under S. 15 of the said Act. The abso¬ 
lute power possessed by a taluqdar under 
Act 1 of 1869 was taken away in case he 
chose to bring his estate within the pro¬ 
visions of the Oudh Settled Estates Act 
by declaring it to be a “settled estate," 
and no transfer male by him thereafter 
was to be operative beyond his own life¬ 
time. It is expressly declared in the 
said section that a settled estate or any 
part thereof, or the profits thereof, shall 
not be held by any Court to be or have 
vested in such person (i. e., a person en¬ 
titled to a settled estate) for any larger 
or, greater interest or time than for his 
life. No elaborate argument is, there¬ 
fore, necessary to establish the evident 
proposition that the late Raja of Bhinga 
became possessed after the 21st of May 
1908, the date of the execution of the 
irrevocable declaration, of only a life 
estate in his taluqa. 

To put it briefly, this was the estate 
which he was possessed of at the time 
of his death in July 1913. The argument 
that because the Raja was possessed of 
an absolute estate without any fetters 
attached to it at the time of the execu¬ 
tion of his will in June 1907, the will 
must operate even after his death cannot 
be sustained. The will become operative 
and was to take effect only at the titn© 
of the death of the late Raja and we 
have to determine the nature of th© 
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estate which the Raja was possessed of 
at the time of his death. It is a well- 
settled rule of law that a will operates 
only with respect to the property which 
remains in the hands of a testator at the 
time of his death. The testator may 
effect a sale or conveyance of the devised 
property and thus withdraw it wholly 
or partially from the operation of the 
devise by vesting the property in another. 
In short, if a testator after devising an 
estate sells or conveys it in whole or in 
part to a third person the devise is ren¬ 
dered inoperative and the devisee can 
have no claim to the property sold or to 
the proceeds thereof. A devise is also 
as a general rule deemed to have been 
revoked or adeemed if the land is con¬ 
verted during the testator’s lifetime 
either by operation of law or by an order 
of a Court of competent jurisdiction (vide 
Jarman on Wills, Vol. 1 pp. 162 and 
163, 6th edition). In Lowndes v. Norton 
(1), it was held by Lord Justice Knight 
Bruce that if a testator executed 
a conveyance by way of settlement 
after the execution of a will, his act had 
the effect in law of revoking a previous 
devise made by him in respect of the 
6ame property. 

In my opinion the legal effect of the 
late Raja of Bhinga having made the 
irrevocable declaration under Ss. 10 and 
12 of the Oudh Settled Estates Act (2 of 
1900) and thereby having brought a por¬ 
tion of the estate within the category 
of a settled estate” under the provisions 
of the said Act, was co revoke the pre¬ 
vious will executed by him on the 17th 
of June 1907, in respect thereto. It was 
pointed out on behalf of the plaintiff 
that the only way how a will executed 
by a taluqdar could be revoked was by 
his executing a document in acordance 
with the provisions of S. 59 of the 
Indian Succssion Act 10 of 1865, (vide 
S. 19 of Act 1 of 1869). I consider this 
argument to be of no substance. Suppose 
a taluqdar possessing absolute power of 
transfer in respect of his talqua executes 
a will in respect thereof in favour of a 
particular person and subsequently trans¬ 
fers either by way of sale or gift the 
whole or a portion of it, the transferee 
cannot be deprived of the property trans¬ 
ferred to him by the said taluqdar on 
his death on the ground that the will 

(1) [1664j’33 L. J. Gh. 583 = 4 N. R. 452=11 
L. T. 290. 


previously executed by him must be held 
to be operative and that the subsequent 
transfer could not be 'considered to ope¬ 
rate as a revocation of the will previously 
executed because it could not be con¬ 
sidered as a will expressly revoking the 
previous will in accordance with the 
provisions of S. 59 of Act 10 of 1865. 
Such a proposition is obviously unten¬ 
able on the very face of it ; it has only 
to be stated and to be rejected. 

The learned advocate for the plaintiff 
cited two cases before me to substantiate 
the proposition that even an Act of 
Parliament passed subsequently to the 
execution of a will could not affect the 
validity of a will previously executed. 
They are Ashburnham v. Bradshaw (2) 
and Jones v. Ogle (3). The point decided 
in the first case was that a devise to 
charitable uses under a will executed in 
1734 could not be rendered invalid by 
the Statute of Mortmain which came 
into force in June 1736, during the life¬ 
time of the testator who died in July 
1736. In my opinion this case is wholly 
irrelevant and does not apply to the 
present case at all. No portion of the 
testator’s interest had been withdrawn 
or curtailed ; only certain conditions as 
to the validity of the bequest had been 
imposed and it was held that those con¬ 
ditions could not make the bequest in¬ 
valid which was valid in accordance with 
the law as it stood at the time of the 
execution thereof. I am willing to 
accept the proposition that if an Act of 
Legislature be passed subsequently to 
the execution of a particular will pres¬ 
cribing certain formalities for the valid 
execution of a will by a taluqdar, such 
an Act, unless expressly enacted foi the 
purpose, would not affect the will exe¬ 
cuted prior to the passing of the said 
Act. No such case, however, exists hero. 

The point decidod in the second case 
was that an Act of Parliament, namely, 
the Apportionment Act of 1870, could 
not have the effect of altering the con¬ 
struction of words contained in a will 
executed prior to the passing of the said 
Act. In this case the testator had given 
the income and dividend arising out of a 
private partnership to his uncle for hi 8 
life and after his death to his (uncle’s) 
two daughters. In accordance with the 

~ (2)Tl740J 2 Atk. 2G=26 E. R. 418. ' 

(3) [1872] 8 Ch. 192=42 L. J. Ch. 334 = 21 \Y, 
R. 239=28 L. T. 245. 
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provisions of fche will fche Master of the 
Rolls gave fche entire dividend fchafc had 
accrued till fche date of fche death of fche 
testator fco fche uncle. In appeal ifc was 
contended that owing fco fche provisions 
of fche Apportionment Act of 1870 fche 
residuary legatees were entitled fco a 
certain share out of fche dividend fchafc 
accrued between fche date of fche passing 
of fche Act and fche date oE deafch of fch3 
tesfeafcor. The contention was rejected 
on fche ground fchafc fche express words of 
the will could nob, in any way, be con¬ 
trolled by a rule of construction laid 
down in an Acfc subsequently passed. 

X, therefore, hold fchafc fche will of 
fche late Raja of Bhinga, which was quite 
valid at fche time when ifc was execufced 
land which gave a life estate fco fche plain¬ 
tiff, could not be considered fco be opera¬ 
tive except in so far as ifc conformed fco 
the provisions of S. 18 of Act 2 of 
1900. 

Second point .—According fco the notion 
of Hindu jurists, women are considered 
fco be weak and peworless and thus unable 
fco protect fchemselve3. They are des¬ 
cribed in fche Sanskrit texts as nirindriya 
( ) which has been inappropri¬ 

ately translated “without senses.” The 
translation which brings out fchs original 
idea is fchafc given by Professor Max 
Muller, ifc being fchafc women are consi¬ 
dered fco be destitute of strength (vide 
Sacred Books of fche Bast, Vol. 14, p. 231). 

This rule of rigid exclusion of fche 
females from succession underwent modi¬ 
fication with fche progress of fche times 
and in order fco let certain females fco 
succood they were afterwards expressly 
named in fche texts. 

Ifc is, therefore, a recognized principle 
of the Benares school fchafc no female can 
inherit fco a male unless she is expressly 
named in the Mibakshara. Tiie females 
expressly named in fche Mifcakshara are 
fche widow, fche daughter, the mother, the 
father's mother (grandmother), and 
fafcbor’s father’s mother (great-grand - 
mother). No other female is named in 
the text and she is net, therefore, rocog- 
nized as an heir. The same principle 
is recognized in Bengal also. This law 
has hoen recognized in fche United Pro¬ 
vinces for more than half a cenfcury. 
Sevoral cases came up before fche Sadar 
Disvani Adalafc, North-Western Provinces 


about fche succession of fche widow of a 
deceased brother and her right fco succeed 
was nofe recognized [vide Soodeso y. 
Bisheshar Singh (4) and Deo Koonwar v. 
Gumbheer Koomoar (5)] . 

The matter came up before fche Allaha¬ 
bad High Court in fche year 1880 and 
Pearson and Oldfield, JJ., in Gauri Sahai 
v. Rukko (6), held fchafc according fco fche 
Mifcakshara law none but females ex¬ 
pressly named could inherit, and fche 
widow of fche paternal uncle of a deceased 
Hindu, nob being so named, was nob en¬ 
titled fco succeed fco his estate. The law 
on fche subject was exhaustively dealt 
wifch and fche two cases cited above were 
referred fco wifch approval. The question 
came up again for consideration before 
fche same Court in fche year 1883 and in 
Jagat Naraiii v. Sheo Das (7), a Full 
Bench consisting of Sfcuarfc, G. J., 
Straight, Oldfield, Brodhursfc and Tyrrell, 
JJ., laid down fche same rule fchafc ac¬ 
cording fco fche Mifcakshara law none bufc 
females expressly named could inherit. 
They, therefore, rejected fche claim of a 
sister as not being so named, and, there¬ 
fore, not entitled fco succeed fco fche estate 
of her deceased brother ; and fche case 
reported in Gauri Sahai v. Rukko (6), 
referred fco above was followed. Eleven 
years later, i. e., in fche year 1894, fche 
claim of a stepmother came up for deci¬ 
sion before fche same Court and Edge, C. 
J., and Burkifcfc. J., in Rama Nand v. 
Surgiam (8) affirmed fche same proposi¬ 
tion and rejected fche claim of fche step¬ 
mother. In 1905 fche case of a son’s 
daughter came up before fche same Court 
and Banerji and Richards, JJ., in Nanhi 
v. Gauri Shankar (9), in an exhaustive 
judgment again affirmed fche same princi¬ 
ple that under fche Hindu Law of fche 
Benares school females not expressly 
named in the Mifcakshara as lieir3 could 
not inherit and on that ground fche 
claim of fche son’s daughter fco succeed as 
oir to her grandfather was rejected. 
In the same year the case of a •grand¬ 
daughter also came up for decision in 
the same Court and Stanley, C. J., and 
liurkifcb, J., rejected her claim upon 

U) [18G4] 2 S D. A. N. W. P. 3G5. 

(5) [1864] 2 S. D. A. N. W. P. 284. 

(6) 1881] 3 All. 45. 

(7) [18S3] 5 All. 311 =(1883) A.W.N. 51 (F.B.). 

.8) flSDl] 1G All. 221 =(1394) A. W. N. 47. 

(9) [1905] 28 All.-137 —2 A. L. J. G51=(l 905) 
A. W. N. 242. 
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the same ground ; vide Jagan Nath v. 
Champa (10). 

In the Calcutta High Court, in the 
year 1882, the case of a daughter-in-law 
of a person residing in the province of 
Bihar and governed by the law of the 
Mitakshara came up for decision and her 
claim was rejected on the ground that 
she, not having been named in the 
Mitakshara in the line of heirs of her 
father-in-law, was not entitled to succeed. 
The decision is to be found in Ananda 
Bibee v. Nownit Lai (11), decided by 
Mibter, C. J., and Maclean, J. The judg¬ 
ment of Mitter, J., deals with this 
question exhaustively and I do not think 
anything more can be added to that 
judgment. In the same year the case of 
a sister also came rfp for decision before 
the same Court and Mitter, C. J., and 
Norris, J., in Jullessur Kooer v. Uggur 
Roy (12) rejected her claim also on the 
same ground, viz., that she was not 
entitled to succeed because she was not 
expressly included in the line of heirs. 
Seven years later in 1889 there came up 
for decision before the same Court the 
case of a brother’s widow. The case is 
reported in Jogdamba Roer v. Secretary 
of State (13). It was argued at great 
length before Petheram, C. J., and 
Banerjee, J., and the learned Judges in 
an exhaustive judgment followed the 
rule of law laid down by the Allahabad 
High Court in Gauri Saliai v. RuJcko (6) 
and Jagat Narain v. Sheo Das (7), and 
by their own Court in Ananda Bibl v. 
Nownit Lai (11), and Jellassur Roer v. 
Uggur Roy (12). This case was also a 
case relating to the province of Bihar 
and the parties were governed by <he 
Benares school of Hindu Law. Coming 
to recent times the question also came 
up for decision before the Lahore High 
Court in a case reported in Nt. Sit jan 
Devi v. Jagiri Mai (14). The jud gmenfc 
of the Court was delivered by Leslie- 
Jones, J., and on the principle that 
according to the Benares school of Hindu 
Law only those females wore entitled to 
inherit who were oxpressly mentioned 
in the text, the claim of a brother’s 

(10) [1903] 28 All. 307 = 3 A. l7J. 87=(1900) 

A. W. N. 13. 

(11) [1882] 9 Cal. 315. 

( 12 ) [18821 9 Cal. 725=12 C. L. R. 400. 

(13) [1839] 10 C *!. 307. 

(14) [1920] 1 Lib. 003=59 I.C. 124=3 P.W.R. 
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daughter who was not so mentioned was 
rejected. 

On behalf of the plaintiff reliance was 
placed on two decisions of the Bombay 
High Court, one reported in Lakshmibai 
v. Jayram Hari (15), decided by Lloyd 
and Melville, JJ., in 1869, and the other 
reported in Baee Jetha v. Huribhai 
Bhagwandas (Unreported Printed Judg¬ 
ments of the Bombay High Court, Vol. 1, 
p. 318) decided by Gibbs and Melville, JJ., 
in 1872. I have also been referred to 
Lalubhai Bapubhai v. Mankuvarbai (16), 
Vithaldas Manikdas v. Jeshubai (17), 
and to the decision of their Lordships of 
the Privy Council in Lallubhai Bapu¬ 
bhai v. Cassibai (18) on appeal from the 
decision of the Bombay High Court 
reported in Lallubhai Bapubhai v. Man - 
kuvarbai (16). In all these cases the 
decision reported in Lakshmibai v. Jay¬ 
ram Hari (15) was either followed or 
affirmed. In the case of Lakshmibai v. 
Jayaram Hari (15) it-was laid down that 
according to the Hindu Law obtaining in 
Western India the wives of all the 
gotraja sapindas and samanodakas have 
rights of inheritance co-extensive with 
those of their husbands, immediately 
after whom they succeed. It is impor¬ 
tant to note that it was urged in that 
case on behalf of the appellant (vide 
p. 153) that a widow of a gotraja sapinda 
should be considered to be included in 
that word and that she should, therefore, 
according to the Hindu Law obtaining on 
that side of India (Bombay side) should 
succeed. On the respondent’s side it 
was contended (vide p. 154) that the 
females of the near line of gotraja sapin¬ 
das only such of them as had been ex¬ 
pressly named could succeed and other 
females in the line of remote sapindas 
who were not named should bo held as 
excluded. The learned Judges of tho 
Bombay High Court accepted the argu¬ 
ment of tho appellant and held that if 
tho females of the near line of gotraja 
sapindas, that is of father, grandfather 
and great-grandfather, could succeed, 
there was no reason why a widow of 
every gotraja sapinda should not simi¬ 
larly succeed ; and reliance was placed 
for_this interpretation on a work of 

(15) G Bom. H. C. R. (A. C. J.) 152. 

(16) [1876] 2 Bora. 388. 

(17) [1679] 4 Bora. 219. 

(18) [1380] 5 Bom. 110=7 I.A. 212 = 7 C. L. R. 

445 = 4 Sar. 1G4 (P.C.). 
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Hindu Law called Subodhni by Bisheshar 
Bhat. 

In Baee Jetha v. Huribhai Bhagwan- 
dass (19), the question of succession of 
the daughter-in-law of a separated Hindu 
in preference to a distant cousin was 
considered and the learned Judges of the 
Bombay High Court, of whom one was 
the same Judge who was responsible for 
the decision in Bakshmi bat v. Jairam 
Hari (15), followed the previous case and 
held that the daughter-in-law was 
entitled to succeed in preference to a 
distant cousin. No argument is to be 
found in the judgment at all. It is a 
short judgment and merely states the 
decision and quotes for its reason the 
decision reported in Lakshmibai v. Jai¬ 
ram Hari (15). In Ballubhai Bapubhai 
v. Mankuuarbai (16), which is a Full 
Bench decision of three Judges of the 
Bombay High Court, namely, Westropp, 
C. J., and Sargent and West.JJ., Wost- 
ropp, C. J., observes (vide pp. Ill and 
445) that 

the recognition of the widows of gotraja sapin- 
das as themselves gotraja sapindas, however 
slender the basis on which it originally rested 
as far as collaterals are concerned, has become 
a part of the customary law wherever the doct¬ 
rine of the Mitikshara prevailed and the Courts 
must give effect to it accordingly. 

This statement wa9 of course made 
with reference to the Bombay Presidency. 
Westropp, C. J., remarked in his judg¬ 
ment (vide p. 419) that high as undoub¬ 
tedly was the authority of the institutes 
of Manu the Mitakshara and the Mayukha 
in the Presidency.it could not be affirmed 
that the whole or any of these works was 
in full force in any part of the Presidency 
and that all of them were subject to the 
control of usage. 

In Vithaldas Manickdas v. Jcshubai 
(17), Westropp, C. J., remarked on p. 221 
that although by the law of Bengal, 
Benares and Madras there was no doubt 
that a claim as an heir could not be set 
up on behalf of the widow of a son, yet 
a different rule obtained in Bombay and 
although the daughter-in-law was not 
one of the gotraja sapindas specially 
named in the Mitakshara. Balam Bhat, 
one of the commentators of the Mitak¬ 
shara, expressly recognized the right of a 
predeceased son's widow and placed her 
immediately after the paternal grand¬ 
mother saying that the word “sapinda” 
must every where be interpreted as 
(1‘J) 1 U. P. J. Horn. 318. 


including both the males and females. 
Balam Bhat was a pseudonym of a lady 
whose name was Lakshmi Devi, and it 
has been remarked that it is but natural 
that she would advocate the right of 
women : vide Nanhi v. Gauri Shankar (9). 
The case decided by a Full Bench of the 
Bombay High Court and reported in 
Ballu Bhai v. Mankuvar Bai (16), went 
up on appeal to their Lordships of the 
Privy Council and their judgment is 
reported in Lallu Bhai Bapu Bhai v. 
Kassi bai (18), and 7 I. A . 212. The 
judgment of their Lordships was delivered 
by Sir Montague E. Smith and on pp. 230 
and 231 of 7 I. A. and on pp. 117 
and 118 of 5 Bom. their Lordships 
observed as follows: 

It is fully acknowledged by the learned Judges 
of the High Court that the law prevailing in 
Bengal and Southern India is opposed to the 
right claimed by the widow ; but they arrived 
at the conclusion that a different interpretation 
of the law has been accepted in Western India, 
and the elaborate judgments of the Chief Justice 
(in which Mr. Justice Sargent concurred) and 
of Mr. Justice West are directed to elucidate the 
grounds on which the distinction rests. 

The books whose authority is principally 
followed in Western India are Manu the Mitak¬ 
shara and the Mayukha. These are stated by 
the Chief Justice, and no doubt correctly to be 
the reigning authorities’ in the Presidency of 
Bombay. The learned Judges have sought to 
support their decision in favour of the widow 
from passages fouud in these works. It is 
acknowledged that the rule of succession “to 
which they have given effect is but dimly enun¬ 
ciated in these passages, but the Judges have 
considered that the interpretation which has 
been given to them in Western India, evidenced 
by decisions and tho opinions of Shasbris has 
fixed and determined the law for that part of 
India.... 

According to the received doctrines of tho 
Bengal and Madras schools, women are held to 
be incompetent to inherit, unless named and 
specifiei as heirs by special texts. This conclu- 
|j on seems to be founded on a short text of 
Bauahayana which declares that ‘women are 
devoid of the senses, and incompetent to inherit/ 

I he same doctrine prevails in Benares; the 
author of the Viramitrodaya yields, though 
apparently with reluctance, to this text (Chapter 
II, Part 7). 

Tho principle of the general incapacity of 
women for inheritance, fouuded on tho text just 
referred to, has not been adopted iu Western 
India, where for example sisters are competent 
to inherit. That principle, therefore, does not 
stand in the way of the widow’s claim in the 
present case. She still, however, has to establish 
that she is gotraja sapinda of her husband’s 
family’, and as such entitled by the law prevail¬ 
ing in Bombay to inherit tho estate of one of its 
members. 

The question was answered in the 
affirmative by their Lordships of tho 
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Privy Council and consequently the right 
of a widow to inherit as gotraja sapinda 
to members of her husband’s family was 
therefore, affirmed on the ground that 
interpretation of the Mitakshara to that 
effect actually prevailed in Western 
India. 

It will thus be clear from the judg¬ 
ment of their Lordships of the Privy 
Council that a particular interpretation 
has been put upon the Mitakshara so 
far as the Presidency of Bombay is con¬ 
cerned. The rule that a widow of 
gotraja sapinda is included in gotraja 
sapinda himself is not founded so much 
on the text of the Mitakshara itself as 
on the ground that it is the rule which 
the prevailing customary law has in fact 
deduced from it. This was held by 
Telang, J., in Rachavz v. Kalingapa (20). 

Recently a case came up before the 
Bombay High Court before Sir Basil 
Scott, Kt., O. J., on a reference from 
Beaman and Hayward, JJ. The case is 
reported in Basangavda v. Basangavda 
(21), and in accordance with the ac¬ 
cepted interpretation of the law in that 
Presidency the claim of the widow of a 
deceased brother was allowed in pre¬ 
ference to the sons of the paternal 
uncle. Beaman, J., in his order of 
reference observed on pp. 93 and 94 that 
an elaborate examination of the Hindu 
law books on the point was not necessary 
because the matter rested on what was 
held to be an established custom rather 
than any authoritative deduction from 
the words of the Hindu law givers and 
commentators. The same view has been 
expounded in the well-known work on 
Hindu Law by J. C., Ghosh (3rd edition, 
"Vol. 1, pp. 154 to 156) and by West and 
Buhler on Hindu Law (4th edition, 
pp. 117 to 122). This question has also 
been discussed by Sarvadhikari in his 
Tagore Law Lectures (Lecture XIII on 

Order of Succession under the Mitak¬ 
shara law,” pp. 531 to 533, 2nd 
edition, and also in Mayne’s Hindu 
Law (9th edition) Chap. XVII, dealing 
with the principle of succession in 
case of females, pp. 753 to 781). In¬ 
deed, Mr. Mayne has clearly pointed 
out on p. 765 that in the Bengal 
and Benare3 schools the merits of the 
widow to succeed were purely personal 

(20) .[1892] 10 Bom. 716. 

(21) [1914] 39 Bom. 87 = 27 I. C. 1G7 = 10 
Bom. L. R. 099. 


as between herself and her husband, 
and that as a widow her claim for any¬ 
thing beyond maintenance was only 
against her husband. In short, she 
could only succeed to her husband’s 
property or rights, namely, to the pro¬ 
perty which was actually vested in her 
husband, either in title or in possession, 
at the time of his death. She must take 
it at once at his death or not at all. No 
fresh rights can accrue to her as widow 
in consequence of the subsequent death 
of some one to whom he would have 
been heir if he had lived. Hence no 
claim as heir can be set up on behalf of 
the widow of a son or of a grandson or 
of a daughter’s son or of a brother or of 
an uncle or of a cousin. 

I, therefore, unhesitatingly hold that, 
according to the law of the Mitakshara 
prevalent in the United Provinces, the 
plaintiff, being the widow of a son of 
the late Raja Udai Pratap Sinha who 
predeceased his father, is not entitled 
to inherit any property of the late Raja. 

Being no heir under the Hindu Law 
and not having been specified in any of 
the clauses of S. 22 of Act I of 1869 she 
must be deemed to be a ” stranger” with¬ 
in the meaning of S. IS of the Oudh 
Settled Estates Act (2 of 1900). 

Third point .—I have now to consider 
the point whether the conferment of a 
life estate under the will of the late 
Raja in favour of the plaintiff amounts 
in law to the exclusion from succession 
of Defendant No. 1 who is admittedly 
the heir-at-law of the late Raja. It was 
contended on behalf of the plaintiff that 
the mere fact that a second life estate 
was conferred on the plaintiff and that 
succession of Defendant No. 1 was in 
consequence postponed could not have 
the effect of excluding him, the lieir-at- 
law, from succession to the settled estate. 
I am clearly of opinion that this argu¬ 
ment cannot be accepted. Under S. 15 
of the Oudh Settled Estates Act that 
portion of his estate which he brought 
under the operation of the said Act 
could not thereafter bo considered to 
have remained vested in the late Raja 
for any larger or greater interest or time 
than for his life ; and were it not for 
S. 18, Cl. (2), he would not have been 
left with any power to make any bequest 
in respect of such portion of his estate. 
Without such a power he would have 
been treated merely as a holder of a life 
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estate which must come to an end after 
his death. To put it briefly, the Raja 
would not have been, in that case, left 
with anything to make a bequest of, his 
life estate having terminated on his 
death. The legislature, however, give 3 
to a person holding a “settled estate” 
under Act 2 of 1900 power to make a 
bequest subject to certain restrictions 
provided for in Cl. (2) of S. 18, referred 
to above. The power may be considered 
to be analogous to what is called in 
English Law a power of appointment. 
It is a recognized rule of law relating to 
such powers that they must be exercised 
and given'effect to quite strictly. It 
'appears to me to be clear from the word¬ 
ing of the proviso to Gl. (2) S. 18 that the 
extent to which the power of bequest 
given by law to the late Raja as holder 
of a “settled estato” could be exercised 
was that he could make a bequest of the 
estate only to one person and to bo held 
by him as an impartible estato and that 
it must be made in favour of a person 
who is not a stranger. 

So far as the bequest stood in favour 
of the late Maharaui Jlurar Kumavi 
Devi it was within the powers conferred 
upon the late Raja under this soction, 
because she was a possible heir under 
the provisions of S. 22 of Act 1 of 1809. 
After such a boquost had boon made by 
the Raja his power of making a further 
bequest came to an end. lie could 
exclude the heir-at-law by giving a life 
estate to a person who though not an 
heir-at-law was still an heir under any 
clause of S. 22 of Act 1 of 1861, but 
beyond this he had no power to go. If 
such a position wore to be allowed it 

wo >ld bo quite possible for a person hold¬ 
ing a “ sottlod estato” to deprive the 
person who would be entitled to succeed 
after his death under the provisions of 
S. 22 of Act 1 of 1869 by creating any 
number of lifo estates and thus taking 
away the chance of the succession of 
the hoir-at-law altogether. Nothiug 
could 1)0 easier than to destroy the in¬ 
tention of the framers of the Act by 
having recourse to such a device. I am, 
therefore, of opinion that when the Raja 
gave a second life estate to the plaintiff 
who is an absolute strangor as described 
above he in doing so exceeded his powors 
under the proviso to Gl. (2) of S. 18 
sinco his act had the effect of excludin'* 
Defendant No. 1 from succession. In 


my opinion a person who is entitled to 
succeed is entitled to take immediate 
possession of the estate to which he has 
succeeded, and if by any act of the 
holder of the settled estate his succes¬ 
sion is postponed indefinitely he must 
be deemed to have been excluded. A 
postponement of succession to such a 
time when the heir-at-law may not suc¬ 
ceed at all amounts in my opinion to 
his exclusion. I, therefore, hold that 
the effect of the conferment of a second 
life estate on the plaintiff amounts in 
law to tho exclusion of Defendant No. 1 
who is admittedly the heir-at-law of the 
late Raja and comes within Gl. (5) of 
S. 22 of Act 1 of 1869. 

Conclusion. Tho result of my deci¬ 
sions on the three points is that after 
the declaration made by the late Raja 
on tho 21st of May, 1908, under S. 12 
of the Oudh Settled Estates Act (2 of 
1000) he became a person holding a 
settled estate’ and the will executed 
by him must be considered to b 9 gov¬ 
erned by the provisions of the said Act 
and thus be operative only in respect of 

tho estate possessed by him at the time 
of his death. 

lhe plaintiff is no heir under the law 
of the Mitakshara and conferment of a 
life estato upon her was inoperative by 
virtue of the proviso to Gl. (2) of S. 18 
since it was a bequest to a “ stranger” 
and had tho effect of excluding from 
succession Defendant No. 1 who is an 
hoir-at-law within the meaning of Cl. (5) 
of S. 22, Act L of 1869. The effect of 
his is that the will, so far as it confers 
a life estato upon tho plaintiff in respect 
of mabal Bhinga consisting of villages 
No 3 . i to 89 and 91 entered in list A 
Attached bo tho plaint, which wa? a 
settled estate at the time of the death 
of the late Raja, bocomos inoperative. It 
is, however, quite valid and operative in 
1 e ;POct of mahal Lakhna consisting of 
village Lakhna, Item No. 90 of list A, 
and mahal Usraina consisting of 27 vil¬ 
lages entered in list B, inasmuch as they 
were never constituted a settled estate 
by the late Raja. (Ilis Lordship then 
doalt with Issue No. 2 and found that 
the will of the late Raja Udai Pratap 
Sinha Deo was valid in respect of the 
property entered as No. 90 in list A and 
the entire property entered in list B 
attached to the plaint, and as Defendenfc 
No. 2 abandoned the plea of custom, his 
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Lordship decided Issue No. 3 in the 
negative and proceeded with Issue 
No. 4.) This issue deals with the 
houses situate in the district of Bahraich 
and in the city of Lucknow entered as 
Items Nos. 2 to 16 and 18 and 20 to 32 
in list G attached to the plaint. So far 
as the Bhinga palace, namely, Item No. 1 
of list G, is concerned, the parties admit 
that it should go along with taluqa 
Bhinga, the whole of which except 
one village Lakhna constituting mahal 
Lakhna was declared by the late Raja 
to be a “ settled •state” to be held in 
future subject to the provisions of the 
Oudh Settled Estates Act (2 of 1900), 
The palace is also situate in village 
Bhinga (khas) which is one of the vil¬ 
lages forming part of the “ settled estate” 
(vide Exhibits Al, A2 and A3). There 
is, therefore, no difficulty regarding the 
Bhinga palace situate at Bhinga. The 
will cannot be considered to be opera* 
tive in respect of that property and 
Defendant No. 1 must be declared a “5 
entitled to the said house. There 
remain 28 other houses situate in the 
district of Bahraich. Out of these three 
are situate in the town of Bahraich it- 
self and the remaining 25 within that 
portion of the taluqa which is a ** settled 
estate.” Those which are thus situate 
within the ‘ settled estate” consist of 
Items Nos. 2 to 13 and 20 to 32. It was 
proved by the evidence of Mr. J. N. Basu 
examined on behalf of the plaintiff (vide 
o. p. 60, P. W. 1) that all the houses 
mentioned in list G excepting Items 
Nos. 14 to 19 are situate on the land 
belonging to the Bhinga taluqa. 

The contention raised on behalf of De¬ 
fendant No. 1 was that all these houses 
being situate in those villages which were 
declared to the entire extent to form 
pait of the settled estate should 1)9 held 
to go with those villages. I agree with 
jthat contention. The general rule of 
law is that if a person owning a parti¬ 
cular village transfers that village to 
another person without any exception, 
all the interest possessed by the said' 
proprietor in that village passes to the 
transferee of the said village. To take 
an example, if the owner has a house or 
grove situate-in that village and does 
not exempt it from the transfer, the 
(house or the grove will also pass along 
with the village. I am supported in 
this view by two decisions of the 


Allahabad High Court reported in Abw 
Hasan v. Ramzan Ali (22), and Bankey 
Lai v. Jagat Narain (23), a decision of 
their Lordships of the Privy Council 
reported in Asghar Reza Khan 
Mahomed Mehdi Hossein Khan (24) and 
a recent decision of this Court reported/ 
in Balram Singh v. Ganga Singh (25). 
In Asghar Reza Khan v. Mehdi Hossein 
Khan (24) the question before their 
Lordships of the Privy Council was 
that of interpretation to be put on a 
deed of conveyance relating to a certain- 
zamindari which contained no words of 
exception or reservation. Their Lord" 
ships decided that the language used in> 
the deed was wide enough to include the 
land on which the bazar was situate, 
and consequently the interest of the 
executant in the houses on that land 
would pass by the deed in the absence- 
of words showing an intention to retain 
them. 


The same view had also been 
previously taken by their Lordships of 
the Privy Council in a Bihar case which 
went to them on appeal from the 
Calcutta High Court and which is 
reported in Mt. Bhagabutti Devi v- Ch.. 
Bholanath Thakoor (26). I will refer to 
this case later on in connexion with 
another issue in the case. In that case 
the plaintiffs were given a decree in 
respect of certain villages entered in the- 
list attached to the plaint as Items 
Nos. 1 to 12. Item No. 20 consisted of 
a house situate in one of those villages 
in which the original proprietor, of 
whom the plaintiffs claimed to be the 
heirs, lived. The Courts in India had 
declared that the plaintiffs were en¬ 
titled to those villages and the. same 
view was upheld by their Lordships of 
the Privy Council. The house situate 
in one of those villages was also decreed 
to the plaintiffs and in giving that 
decree their Lordships observed (vide 
p. 262) that Item No. 20 comprised a 
house in which Odan Thakur lived and 
must in their Lordships' opinion be 


recovered by the plaintiffs on the same 
principle on which they esblished their 

claim to Lots Nos. I to_21. Following 

(2-2) [l*S2] 4 All. 381. 

(23) [1000J 22 All. 1G8 = 1900 \ W N 91 

(24) [1903J 30 Cal. 55G=30 I. A. 71 = 7 fi W N 

482=8 Sar. 439 (P. C.). ‘ 

(25) A. I. R. 192G Oudh 358. 
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the same principle, I hold that the 25 
houses entered in list G as Items Nos. 2 
to 13 and 20 to 32 must go along with 
the villages in which they are situate 
and which constitute the “ settled 
estate.” Defendant No. 1 has been 
found to be entitled to those villages 
and he must now be held entitled also 
to the'houses situate therein. (His Lord¬ 
ship then dealt with the other houses 
and furniture and proceeding my 
with Issue No. 6 continued.) The first 
point which I have to decide is whether 
the said sum which represents the savings 
effected by the late Maharani Murar 
Kumari Davi during her lifetime consti¬ 
tutes her stridban or whether it forms 
an accretion to the estate in her posses¬ 
sion which on her death would go to the 
person entitled to the corpus. I have 
<*iven my best consideration to the ques¬ 
tion and have come to the conclusion 
that the savings constitute the stridhan 
of the late Maharani Murar Kumari Devi 
and do not form part of the estate of 
which she was in possession, and that 
therefore the said sum should go to the 
stridhan heir of the late TJaharani. I 
proceed to give my reasons for this con¬ 
clusion. 


At first there was a great conflict of 
judicial opinion as to the rights pos¬ 
sessed by a Hindu widow with respect to 
the savings effected by her from her 
husband’s estate during her lifetime and 
kept by her in suspense or utilized by 
her in purchasing property or otherwise 
investing it. The question was, how¬ 
ever, set at rest in the year 1883 by a 
well-known decision of their Lordships 
of the Privy Council reported in Isri 
T>at Kqcr v. Mt. Hansbutti Koerain (27). 
The proposition laid down by their 
Lordships of the Privy Council in that 
case is to the effeet that if a certain pro¬ 
perty is purchased by a Hindu widow 
out of the savings from the income of her 
husband’s property it is presumed to be¬ 
long to the estate, but it is open to her 
to treat that property as her own and if 
she expresses that intention either by 
words or by conduct, then it will no 
longer be considered to belong to her 
husband’s estate but would be rogarded 
as hor'stridhan. This rule of law has 
now been universally followed in this 


(-27) [1984] 10 Cal. 324 =10I.A.* 150 = 1 Sir. 
=13 C. L. R. 418 (P. C.). 
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country including the province of Oudh 
(videithe case decided by Piggott, A. J. C. 
(now 'Sir Theodore Piggott), in the 
late Court of the Judicial Commissioner 
of Oudh in the case of Jokha Singh v. 
Mt. Dulari (28). 

The presumption, however, cannot be 
extended to the case of property held by 
a Hindu female not as a Hindu widow's 
estate but as a life estate under a will 
or deed inter vivos. If the property 
which has been obtained by a widow 
under a bequest from her husband is a 
property to which she would not be 
entitled as heir to her husband, the 
savings from the income of such property 
and every thing purchased out of 
such savings would belong absolutely 
to herself and would constitute her 
stridhan. Such property would on her 
death pass to her heirs and not to the 
heirs of the last male holder. A case of 
this nature arose in the district of Tirhufc 
now included in the province of Bihar. 
The case was originally decided by the 
Subordinate Judge of Tirhufc and the 
appeal which went to the Calcutta High 
Court was decided by that Court so far 
back as the year 1871. The »case is re¬ 
ported in Ch. Bholanath Thakoor v. Mt. 
Bhagaoatti Devi (29). In that case one 
Olan Thakoor, during his'Iifetime adop¬ 
ted one Girdhari Thakur, his nephew, and 
shortly before his death executed]a deed.of 
settlement in favour of his wife and 
daughter by virtue of which he gave one 
third of his property absolutely to his 
daughter named Sattyabatti and the rest 
of the property to his wife Mt. Chandra- 
batti for her life and after her death to 
his adopted son Girdhari. The widow 
was to appropriate the profits of the pro¬ 
perty during her lifetime, but was not 
in any way to alienate it. The widow 
purchased certain properties with the 
savings out of the income of the pro¬ 
perty given to her by her husband under 
the deed of settlement and also the pro¬ 
perty that had been subsequently ac¬ 
quired b y the widow out of the 
savings of the property given to her 
by her husband. The heirs of the 
a lopted son brought a suit for posses¬ 
sion of the entire property against the 
granddaughter who had taken »po3se3- 
sion of the same. The defence raised in 
the case was to the effect fchat the P rQ l 

(28) [1903]'1L O. C. 3L0 . 
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party wag the absolute property of the 
widow and therefore the granddaughter 
was entitled to it as stridhan heir of 
the widow. 

The Subordinate Judge of Tirhut held 
that the property given to Mt. Ghandra- 
batti by her husband under the deed of 
settlement could not be considered to be 
the stridhan of the lady, she having been 
expressly given only a life estate in the 
same. He, therefore, decreed the claim 
of the plaintiffs in respect of that pro¬ 
perty. He, however, dismissed the 
plaintiffs’ claim in respect of the property 
that had been purchased by the widow 
out of the profits of the property given 
to hsr under the deed of settlement. He 
held that the widow was absolutely 
entitled to the entire profits of the pro¬ 
perty during her lifetime and any pro¬ 
perty that was purchased by her out of 
the said profits must be considered to be 
her exclusive property or, in other words, 
her stridhan. The property being stri¬ 
dhan of the widow, the granddaughter 
was, in the opinion of the Subordinate 
J*udge entitled to it io preference to the 
plaintiffs who were the heirs of the 
adopted son. The matter was taken up 
in appeal to the Calcutta High Court by 
both the parties. Jackson and Ainslie 
JJ., agreed with the Subordinate Judge 
regarding the view he took of the pro¬ 
perty given to the widow by her hus¬ 
band under the deed of settlement and 
dismissed the defendant's appeal. They, 
however, allowed the plaintiffs’ appeal 
in respect of the property purchased by 
the widow from the accumulations made 
by her out of the profits of the property 
received by her from her husband. They 
referred in their judgment to two case3, 
one decided by the Calcutta High Court 
reported in 9 Weekly Reporter 584, 
and the other decided by the Agra High 
Court reported in 1 Agra High Court 
Reports, 219, and observed that in cases 
where a widow was in the enjoyment of 
the property of her deceased husband she 
was not entitled to alienate the property 
which she had purchased out of the pro¬ 
perty given to her by her husband any 
more than she could alienate immovable 
property given to her by the husband 
himself. 

The defendant, the granddaughter, 
took the matter 1 further in appeal 
to their Lordships of the Privy Council 
whose judgment is reported in Mt. 
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Bhagahatti Devi v. Ch. Bholanath (26). 
Their Lordships reversed the judgment 
of the Calcutta High Court and dismissed 
the plaintiffs' claim in respect of the 
property that had been acquired by the 
widow out of the profits of the estate 
given to her by her husband. Their 
Lordships agreed with the Subordinate 
Judge in the construction which he had 
placed upon the deed of settlement ac¬ 
cording to which he gave to the widow 
an estate for life with power to appro¬ 
priate the profits with a vested remain¬ 
der going on her death to the adopted 
son. Their Lordships held that accor¬ 
ding to this construction the widow 
would have the power of making what¬ 
ever use she chose of the profits of the 
estate, and if she bought land or per¬ 
sonal property with them, that land and 
that property would be hers and would 
devolve on the defendant who repre¬ 
sented her, being her stridhan heir : (vide 
p. 260 of 2 I. A.). 

Their Lordships further observed that 
the case before them was not a case in 
which the widow claimed any right asa 
widow—in fact she had none. Under 
those circumstances their Lordships came 
to the conclusion that the property pur¬ 
chased by the widow Mt. Chandrabatti 
out of the profits of her husband's estate 
belonged to her and after her death being 
her stridhan it went to the defendant 
who was the granddaughter of the lady 
in preference to the plaintiffs who were 
the heirs of the adopted son. 

In the case of Isri Dat Kocr v. Hans - 
butti Kocrain (27) their Lordships pointed 
out the distinction by observing that 

that was a case where 

the widow held the husbaud’s estate not iu 
her capacity as a widow but as a taker of a life 
estate uader a settlement. 

This proposition was affirmed by their 
Lordships of the Privy Council in a case 
which subsequenty wont up before them 
from Bengal. The case is reported in 
Sowdaminee Dossee v. The Administrator 
General of Bengal (30). In this case the 
question for decision was whether one 
Badam Coomaree, the widow of Nobo 
Coomar'Mullick, a’member of the Mullick 
family of Calcutta, had power to dispose 
of certain Government of India promis¬ 
sory notes, as she did, by a deed execu¬ 
ted by her about two months before her 
death. Th ese Government securities 

(30) CIS92J 20 Gal. 433=^0 I. A. 12=3 Sat/ 
272 (P. C.). , 
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were found to have been purchased with 
a sun which she had received on account 
of the profits of her husband’s estate 
which had been given to her and a fur¬ 
ther sum which had accrued as interest 
on the said amount during her lifetime. 
The appellant’s contention before their 
Lordships was that the Government 
securities were possessed by Badam Coo- 
maree not as her own property with 
power of alienation but as part of the 
estate of her husband Nobo Coomar 
Mullick in which she had the right or 
interest only, of that of a Hindu widow. 
The circumstances in which she had 
obtained possession of this fund which 
was invested in Government securities 
were by virtue of the provisions of the 
will of her husband. 

Their Lordships held that under the 
terms of the will of Nobo Coomar Mul¬ 
lick the income of the estate as it fell due 
became the absolute property of Badam 
Coornaree 'as the widow of her husband. 
They observed that in their opinion the 
claim of Badam Coornaree to this fund 
as having arisen from the income of 
the estate as her absolute property 
was made out, and they therefore re¬ 
pelled the contention that the fund 
should bo considered on the same basis 
as savings of a Hindu widow made 
out of the property of her husband, in 
which case the presumption would be 
that such savings had been made for 
the benefits of her husband’s estate 
unless shown to the contrary. They 
agreed with the observation of Mr. 
Justice Trevelyan of the Calcutta" High 
Court that the corpus of the estate in 
this case had never gono to the widow 
and "there was no estate of her husband 
in her for her to augment” In the 
case of Vccrarayhava, Reddi v. Kota 
Rcldi (31) their Lordships of the 
Madras High Court hold after a roviow 
of authorities that when a Hindu widow 
received property from the family for 
her maintenance (not as a Hindu widow) 
and out of the savings from the income 
of that property, bought other property 
the property so purchased belonged to 
her in her absolute right and would 
descend to her heirs. The same view was 
taken by a Full Bench of the Madras 
High Court in an earlier cass reported 
in .9 u.h ra.m.an in n _ Chrtti v Aruna- 

(31) [1913 131 M. Li. J. 135 = 33 I. U. 322=3 
M. L. W. 422. 


chelam Chetti (32). In that case a Hindu 
widow purchased property with money 
received by her under a decree awarding) 
maintenance made payable to her out of 
the revenues of a zamindari. She never 
had any right to possession of her 
husband’s estate. It was held that the- 
property was her stridhan and her! 
daughter as heir to her stridhan was: 
entitled to it. 

Mr. Mayne in his well-known work 
on Hindu Law (9th edition), in S. 630 at 
page 916, deals with this matter and 
takes the same view. He, however, 
refers to certain cases decided by the- 
Madras High Court and says that where' 
a widow is entitled to a particular pro¬ 
perty as heir to her husband the fact- 
that her husband executes a will in her 
favour in regard to that very property 
ought not to make any difference in the 
position of the widow. I should like 
to deal with this aspect of the case also. 
It would appear from the facts already 
narrated in the earlier part of this 
judgment that there were two kinds of 
property that were dealt with by the 
late Raja Udai Pratap Sinba by his wilL 
dated the 17th of June 1907. Firstly,, 
the property detailed in list A attached 
to the • plaint consisting of 91 villages 
which constitute taluqa Bhinga com" 
prising mihals Bhinga and Lakhna- 
situate in the district of Bahraich ; and 
secondly, the -property specified in list- 
B attached to the plaint consisting o i 
27 villages constituting mahal Usraina- 
situate in the district of Gonda. It is 
admitted between the parties that list- 
A contains the taluqdari property succes¬ 
sion to which is governed by S. 22 of 
Act 1 of 1869 and that list B contains 
non-taluqdari property succession to 
which is governed by the ordinary 
Hindu Law as contained in the Mitak- 
shara. 

Regarding the taluqdari property 
specified in list A it is clear that after 
the death of Raja Udai Pratap Sinha- 
his widow was not entitled to succeed 
to it inasmuch a? on his death in case 
ot intestacy it would go to Defendant 
No. 1 as his youngor brother in pre¬ 
ference to his widow : vide Gls. (5)' 
and (6) of S. 22 of Act 1 of 1869. 
Maharani Murar Kumari Devi, as the 
Raj t’s widow, could nob, therefore, have 
succeeded to this property and her posses - 
"732) L1U0IJ 2S Mad. 1 (F. B.). 
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sion in respect thereof after the death of 
the Raja must be attributed to the will 
executed by him in her favour. As to 
the property entered in list B there can 
be no doubt that it would have gone to his 
widow under the ordinary Hindu law, 
but the estate conferred by the late 
Raja upon his widow in respect of the 
property given to her was not a Hindu 
widow’s estate but merely a life estate. 
It is admitted by both the parties that 
Maharani Murar Kumari Devi succeeded 
to the property left by the late Raja not 
as his widow uuder the Hindu Law but 
as a legatee under his will dated the 
17th of Juno 1907. ThU being the case 
she had no rights in the corpus, but was 
entitled to appropriate for her lifetime 
the profits of the property absolutely. 
The will expressly provides that 

she shall have no po.ver uader any circum¬ 
stances, by sale, alienation, mortgage or other¬ 
wise to dispose of or encumber the whole or any 
portion of the moveable or immovable property 
for any period extending beyond the term of her 
natural life. 

I have, therefore, been compelled to 
come to the conclusion that the estate 
conferred upon Maharani Murar Kumari 
Devi in respect of the property con¬ 
tained in list B also was not a Hindu 
widow’s estate. The result, therefore, is 
that the Maharani was in possession of 
the properties entered in both lists A 
and B merely as the holder of a iife 
estate granted to her by the late Raja 
under his will dated the 17th of June 
1907. She was not in possession of any 
portion of the property given to her 
under the said will in the capacity of 
a Hindu widow. The position stated by 
Mr. Mayne cannot, therefore, be ascribed 
to the Maharani in this case, and the 
rule laid down in Isri Dat’s case as to 
the savings effected by her out of the 
profits of the property given to her by 
her husband cannot apply. I, therefore, 
hold that the sum of Rs. 51,680-3-9 
which existed in the treasury at Bhinga 
on the death of late Maharani Murar 
Kumari Devi must be considered to be 
her stridhan and no portion of it can 
be deemed an accretion to the taluqa or 
appurtenant to its corpus. 

I have now to consider whether the 
plaintiff or Defendant No. 1 is the heir 
to the stridhan of late Maharani Murar 
Kumari Devi. Under the Mitakshara 
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succession to the stridhan is in the 
following order : 

(1) Unmarried daughter. 

(2) Married daughter who ‘is unpro¬ 

vided for. 

(3) Married daughter who is pro¬ 

vided for. 

(4) Daughter’s daughter. 

(5) Daughter’s son. 

(6) Son. 

(7) Son’s son. 

(8) Husband. 

(9) Sapindas of ‘the husband : vide- 

Mulla’s Hindu Law, 4th edition,, 
p. 146, and Mayne’s Hindu Law. 
9th edition, pp. 983 and 984,. 
S. 669. 

It is clear that the plaintiff does nob 
come under any of the nine classes of 
heirs specified above and she cannot, 
therefore, be considered an heir to th©' 
stridhan of Maharani Murar Kumari 
Devi. (The rest of the judgment is nob 
material to this report.) 

G.B. Appeal dismissed . 

A. I. R. 1927 Oudh 257 

Stuart, C. J. 

Abdul Hamid —Accused—Applicant. 

v. 

King-Emperor —Opposite Party. 
Criminal Reference No. 20 of 1927,. 
Decided on 4th May 1927, made by the 
S. J., Fyzabad, on 13th April 1927. 

Police Act (1861), S. 29— Deliberate violation of 
duty must be proved. 

Before the police officer can be convicted of an 
offence under S. 29, it must be found that he is 
guilty not of mere neglect but of deliberate aud 
intentional violation of duty. Where therefore 
there is not even mere neglect on his part, let 
alone intentional violation of duty, oSenco 
under the section is not made out : 17 W. B. 

(Or.) 34, Bel. on. CP. 258, 0. 2] 

The mere 'escape of a prisoner from lawful 
custody does not make the constable, iu whose 
charge he was, guilty of au offence under S. 2f> 
of the Police Act. [P. 253. C. 21 

Niamat Ullah —for Applicant. 

Order of Reference 

April 13, 1927.—One Jagdec Singh, an 
approver in one of tho gang cases under 
trial was placed in the custody of the ap¬ 
plicant constable Abdul Hamid stationed 
at Pyzabad Cantonment Thana. On the 
12th November 1926 Jagdeo asked the 
applicant for permission to go inside a» 
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•room in order to apply some ointment to 
! bis private parts which he alleged had 
been affected by ringworm. The appli¬ 
cant naturally acceded to this legitimate 
request of Jagdeo SiDgb, but he took the 
precaution of still holding in his hand 
the rope by which Jagdeo Singh had his 
hand tied. Jagdeo Singh instead of ap¬ 
plying the ointment to his private parts 
applied it to the handcuffs upon his 
wrist and in that manner managed to 
slip off the handcuffs which he carefully 
placed besides him and then quietly 
slipped off by the back door of the room 
into which he had been allowed to go for 
the purpose of applying the ointment. 
After waiting for two and a half minutes 
Constable Abdul Hamid pulled the rope 
which he was holding in his hand and 
by which he imagined he had the ap¬ 
prover under his control, but found that 
it gave way ; and so he opened the door of 
the room and ran inside and found that 
the approver Jagdeo Singh had disap¬ 
peared. He then raised an alarm and a 
search was made for the absconding ap¬ 
prover who was arrested the Dext day or 
the day after that, by the villagers near 
his home. 

It is clear from the narrative of facts 
set forth above that the applicant is not 
guilty of any offence under S. 29 of Act 
5 of 1861. Section 29 of the Police Act 
runs as follows : 

Every police officer who shall be guilty of auy 
violation of duty or wilful breach or neglect of 
any rule or regulation or lawful order made by 

competent authority ..shall be liable 

on convictiou btfore the Magistrate to a penalty 
not exceeding three months’ pay or to imprison¬ 
ment with or without hard labour for a period 
not exceeding three months or to both. 

In the present case Abdul Hamid is 
not shown to have been guilty of any 
violation of duty or wilful breach or 
neglect of any rule or ’regulation or 
lawful order made by any competent 
authority. Jagdeo Singh the approver 
who escaped from lawful custody has not 
been examined by the prosecution to 
provo what neglect, if any, was commit¬ 
ted by the applicant whereby the escape 
of tho approver was facilitated. The ap¬ 
plicant could never imagine that the ap¬ 
prover who was leading a life of ease and 
comfort would deliberately attempt to 
escape from his custody. It is not even 
alleged, much less proved, that the ap¬ 
plicant was guilty of abetting the escape 
of Jagdeo. It has been hold by Mr. 


Justice Mar kb y in a ruling reported in 
17 Calcutta Weekly ^Reports of 1872, 
Criminal, page 34 that before the police 
officer can be convicted of an offence 
under S. 29 of Act 5 of 1861 it must be 
found that he is guilty not of mere neg¬ 
lect but of deliberate and intentional 
violation of duty. In the present case 
there is not even mere neglect on the part 
of the applicant, let alone intentional 
violation of duty. The learned Deputy 
Magistrate and the trying Magistrate 
have both laid emphasis on the fact that 
Jagdeo Singh escaped from the appli¬ 
cants custody. But the mere escape of a. 
prisoner from lawful custody does not 
make the constable, in whose charge he 
was, guilty of an offence under S. 29 of 
the Police Act. The prosecution in this 
case has completely failed to show that^ 
the applicant was guilty of any violation 
of duty or any neglect of any rule. So 
far as the applicant was aware, he was 
holding Jagdeo in his custody by the 
rope which he bad in his hand even at 
the very moment when Jagdeo was in 
fact effecting his escape. I am, there¬ 
fore, clearly of opinion that the applicant 
Abdul Hamid is not guilty of anv offence 
under S. 29 of Act 5 of 1861. I may add 
that the applicant has been also severely 
dealt with departmentally and has been 
dismissed from the police force for his 
alleged violation of duty. 

tor the reasons given above I submit 
the file of this case to the Hon’ble Chief 
Court at Lucknow with the recommen¬ 
dation that the sentence of fine passed 
upon the applicant be set aside and ho 
be acquitted of the offence charged 
against him. Before submitting the tile 
of this case to the Hon’ble Chief Court 
at Lucknow, the learned Deputy Magis¬ 
trate Saiyid Masuddul Hasan should be 
ieque=tocl to submit any explanation he . 
thinks lit to do so for submission to the 
Hon’ble Chief Court. 

Judgment. —I agree with the learned 
Sessions Judgo that no offence under 
S. 29 of Act 5 of 1861 has been made 
out against Abdul Hamid. I accordingly 
set aside his conviction and sentence and 
direct that the fine, if paid, be refunded 
to him. 


D.D. 


Conviction set aside . 
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POLIiA-N, J. 

Nahru Mal —Accused—Appellant. 

v. 

King-Emperor —Opposite Party. 

Criminal Appeals Nos. 313 and 347 of 
1927, Decided on 29th June 1927, from 
the order of the S. J., Lucknow, D/- 23rd 
May 1925. 

Criminal P. C., Ss. 237 and 298— Duties of 
Judge while summing up considered — Ss. 297 
and 293 should be read with judicial decisions 
on the point. 

Ia summing up a ca99 to the jury a Julge is 
allowed a certain amount of latitude. It is not 
necessary for him to repeat all the evidence and 
to give a precis of the arguments of counsel. 
His actu il duties are laid down in Ss 297 and 
298 of the Criminal P. C. t but those sections 
are not exhaustive. They must be read together 
with the numerous judicial decisions which 
bwe found defects in the summing up of Judges. 
The first point which a Judge must observe in 
making his summing up is that whatever he 
says to tha jury, must be true. If he states that 
such and such fact is contained in the evidence 
the jury are bound to believe him, and the mere 
fact that he includes in his summing up a 
statement which he has culled from the evi¬ 
dence, indicates to the jury that that piece of 
the evidence is important, and should be con¬ 
sidered by them when giving their -decision. It 
is also necessary th it the Judge should obtain 
from the jury a decision on all the m iterial 
points which go towards establishing a parti¬ 
cular offence under the Penal Code. [P 259, C 2] 

There is no objection if a Judge sums up 
strongly in favour of one and strongly against 
another accused. If th it is his opinion, he is 
perfectly right to mike it clear to the jury. Bub 
he is not justified in stiting in his summing up 
that there was definite evidence ag linst an 
accused, which as a matter of fact is not on the 
record. [P 259. C 2] 

An accused cannot be said to have had a fair 
trial if the direction of the Judge was not only 
adverse to him but also omitted to obtain the 
decisio a of the jury on a material poi.it, and 
contlined a mijstatement of facts which was 
prejudical to the accused : 27 Bom. GI4, lief. 

IP 2G0, C 2] 

G. Jackson —for Appellant. 

H. K. Ghosh —for the Grown. 

Pullan, J. This is an appeal from an 
order of the Sessions Judge of Lucknow 
who accepted the finding of the jury that 
Mb. Rania is gulty of an offence under 
S. 3GGA and Nahru Mal i3 guilty of an 
offence under S.'3G8, I. P. C. Both these 
persons have appealed on the ground 
principally that the Judge misdirected 
the jury. 

Now, in summing up a case to the jury 
i Judge is allowed a certain amouut of 
latitude. It is not necessary for him to 


repeat all the evidence and to give ai 
precis of the arguments of counsel. His 
actual duties are laid down in Ss. 297 and 
298 of the Code of Criminal Procedure, 
but those sections are not exhaustive. 
They must be read together with the 
numerous judicial decisions which have 
found defects in the summing up of 
Judges. The first poiut which a Judge 
must observe in making his summing up 
is that whatever he says to the jury 
must be true. If he states that such and 
such fact is contained in the evidence 
the jury are bound to believe him, and 
the mere fact that he includes in his 
summing up a statement which he has 
culled from the evidence, indicates to 
the jury that that piece of the evidence 
is important, and should be considered 
by them when giving their decision. It 
is also necessary that the Judge should 
obtain from the jury a de 2 ision on ail 
the material points which go towards 
establishing a particular offence under 
the Penal Code. 

This was a case committed by a Magis¬ 
trate under S. 36GA, and as stated by 
him the case was that Mt. Rania induced 
this girl Gulaba to go with her to the 
zoo but on the way she took her to a 
house occupied by two men Nahru Mal 
and Tara Chand where she was detained 
for a night and a day in order that she 
might be taken to the Punjab and sold 
in marriage. The girl was medically 
examined on the 14th February and the 
doctor gave his opinion that she had been, 
subjected to carnal intercourse about 
five days previously. But at the time 
of the commitment there was no evidence 
that either of the accused Nahru Mart or 
Tara Chand hid cohabited with her. 
There is no question that the Sessions 
Judge summed up strongly in favour of 
Tara Chand and strongly against Nahru 
Mal. If this was his opinion lie wa? 
perfectly right to make it clear to the 
jury. But he was not justified in stating 
in his summing u p that there was definite 
evidence against Nahru Mal which us a 
matter of fact is not on the record. 

The first general defect in this Burn¬ 
ing up is that although the offence 
charged was one under S. 3GGA, he did 
not put the question of the girl’s age to 
the jury. A question of age is a question 
of fact, and although the doctor who 
examined the girl stated before the com¬ 
mitting Magistrate that she was under 
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18 years of age that statement of the 
■doctor is not conclusive and the jury 
were bound to record a finding as to 
whether she was or was not a minor 
under 18 years of age when the offence 
is alleged to have been committed. This 
therefore is an omission from the sum¬ 
ming up which in my opinion is of great 
importance. But the Judge made several 
sins of commission which are even more 
important. He apparently discarded the 
theory that the intention of the accused 
was to take the girl to the Punjab, and 
the case which he put to the jury was 
that the girl was kidnapped in order that 
she might have sexual intercourse with 
Nahru Mai. Up till the close of the 
girl’s evidence-in-chief she had never 
stated as far as can be known that she 
had sexual intercourse with anybody, 
but in answer to a question by the Judge 
at the close of her examinabion-in-chief 
she made this statement for the first 
time ; and yet the Judge puts this forward 
before the jury as being the essence of 
the whole case and never brings it to 
their notice that this had nob been the 
original case and was as a matter of fact 
a case started for the first time during 
the trial before the jury. 

Secondly the Judge stated in his 
summing up as against Mt. Rania and 
Nahru Mai that the statements of Gulaba 
were corroborated by several witnesses. 
Yet there is no witness who corroborates 
her statement as against Nahru Mai who 
does not also corroborate it as against 
Tara Chand who was acquitted on the 
Judges direction. Asa matter of fact 
the only witness who corroborates Gulaba 
as against either of these persons in a 
material point is a boy named Hari 
Shankar and ho only says that ho saw 
Gulaba and the first accused Mt. Rania 
in the house where she i3 said to have 
been concealed. 

This leads to the most important 
error committed by the learned Judge. 
Towards the close of his summing up he 
says the evidence of Ganga Prasad shows 
that the accused Nahru Mai and Tara 
Chand were living in one and the same 
house situate in Mohalla Narahi, hut it 
was rented to Nahru Mai only. I have 
read the statement of Ganga Prasad and 
it does not appear that he ever said that 
the house was rented to Nahru Mai only, 
and there appears to be no evidence on 
the record that Nahru Mai should bo 


considered to be the occupier -of the 
house any more than Tara Chand. The 
jury was bound not only to accept what 
the Judge said about the evidence but 
to consider that it was a point of im¬ 
portance and one which told against 
Nahru Mai and told in favour of Tara 
Chand. It was therefore a misdirection 
which was likely to result in the jury 
taking a prejudiced view of a case as 
against Nahru Mai and consequently in 
influencing them to give an adverse 
verdict. 

My attention has also been drawn to 
the manner in which the Judge passed 
over the alleged discrepancies in the 
evidence and arguments of couusel. I 
have been referred to a ruling of a 
Bombay High Court reported in Emperor 
v. Malgowda Basgoivda (l) and especially 
the passage on p. 651, where it is laid 
down that a Judge should nob omit to 
call the attention of the jury to matters 
of prime importance, especially if they 
favour the accused merely because they 
have been discussed by the advocate. I 
have no doubt that the defects in the 
evidence and especially the point that 
Gulaba mentions her illicit intercourse 
with Nahru Mai at a very late stage 
were dealt with by counsel, bub it is 
clearly the duty of the Judge in his 
summing up to repeat in some form the 
gist of these arguments and not to deal 
with the case as though the discrepancies 
in the evidence were of no value and the 
arguments of counsel might safely be 
ignored. I do not conider that the 
accused Nahru Mai has bad a fair trial 
because the direction of the Judge was 
nob only adverse te him but also omitted 
to obtain the deoision of the jury on a 
material point, and contained a misstate¬ 
ment of facts which was prejudicial tc| 
the accused. 

I do nob propose to say anything as to 
the case of Mb. Rania because in my 
opinion there should be a retrial and if 
Nahru Mai is to be tried again Mb. Rania 
must also he tried again. I would only 
remark in this connexion that the state¬ 
ment of the Judge "that the circum¬ 
stances show that there existed collusion 
between Mb. Rania and Nahru Mai" is 
objectionable in a summing up unless the 
Judge was prepared to go on to say what 
the circumstances were. I order there¬ 
fore a retrial of this case before a now 
U) C1903J 27 Bom. 644=4 Bom. L. R. 683. 
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jury and as I understand that the Judge 
who tried this case is only officiating in 
his post at present and that the per - 
manent Sessions Judge will shortly be 
returning to his duties, I direct that the 
case should by tried by the permanent 
Sessions Judge when he returns. Noth¬ 
ing in this order will affect the case 
of Tara Chand who has already been 
acquitted. 

d.d. Retrial ordered . 
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Stuart, G. J., and Raza, J. 

Abid Hussain —Plaintiff—Ap pell ant. 

Mt. Muntio Bibi —Defendant Res¬ 

pondent. 

Second Appeal No. 369 of 1926, Deci¬ 
ded on 20th April 1927, from a decree of 
the Sub-J., Mohanlalgunj, Lucknow, D/- 
7th August 1926, in Givil Appeal No. 
29/65/239 of 1926. 

(а) Civil P. C., S. 65— Gift before confirmed 
tlon of sale is valid. 

A gift by auctiou-purchaser made before the 
confirmation of sale is operative to pass-title, to 
donee if the donor, who has undisputed title in 
the property though it is not actually in his pos¬ 
session, authorizes the donee to take possession : 
15 Cal. 684, ( P.C.) Poll. [P. 2G2, C. 2] 

(б) Mahomedan Law — Gift—Anijthitig which 
is Included in "Mai" can be gifted . 

Under the Mahommedan Law anything 
over which dominion or the right of property 
may be exercised, or anything which exists eitlior 
a.s a specific entity or as an enforceable right, 
or anythii g in fact, which comes withiu the 
meaning cf the word “mar*, may form the sub¬ 
ject of gift ; Ameer AH's Muhammada?i Laiu, 
AthEdn.. p. 64, Ref. [P. 263, C. 1 

(c) Transfer of Property Act, S. 52— Doctrine 
applies even to involuntary sales and it lasts till 
close of execution. 

The proteciiou lasts till the execution has 
been carried out. The doctriue of lis pendens 
may be held to apply as well to involuntary as 
to voluntary transfers. [p. 263, C. 1] 

Ohulam Hasan for M. Wasim —for 
Appellant. 

Anant Prasad Nigam and R.N. Shukla 
— for Respondent. 

Judgment. —This is an appeal from a 
decree of the Subordinate Judge, Mohan- 
lalganj, at Lucknow, dated the 7th 
August, 1926, affirming a decree of the 
Munsif, Lucknow, dated the 20th October 
1925. 
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The appeal arises out of a suit brought 
by the plaintiff for a declaration that he 
is owner of a 7 pies 17 kirants 7^ 
decimal share in Chak Imambagh estate, 
comprising four villages in the district 
of Lucknow. The relevant facts which 
are no longer in dispute lie within a 
small compass. 

Nawab Zegum-ud-doula owned a 4/9ths 
share in the said estate along with other 
properties at the time of his death. He 
left him surviving three sons, one 
daughter and one widow as his heirs* 
under the Mahommedan Law. On the 
26th June 1900, his widow, Mt. Ummat- 
ul-fatima mortgaged a 4 annas 5 pies 2 
kirants share in the said estate, to Mirza 
Sadiq Husain (since deceased), the father 
and predecossor-in-title of the plaintiff 
Mirza Abid Husain. She executed the 
mortgage personally and also on behalf of 
her two sons who were minors. She 
was a certificated guardian of her minor- 
sons and the mortgage was executed by 
her with the permission of the District 
Judge. On the 1st November, 1900, she 
mortgaged her legal share out of the 
share comprised in the mortgage of the 
26th June 1900 to one Lala Bhola Nath. 
The defendant, Mt. Munno Bibi, is the 
widow and legal representative of Lala 
Bhola Nath deceased. Mirza Sadiq 
Husain filed a suit on the basis of the 
mortgage for sale of the mortgaged pro¬ 
perty in April 1907. His claim was 
decreed by the Subordinate Judge of 
Lucknow in October 1909 ; hut the 
decree was modified by the Judicial 
Commissioner of Oudh, on appeal, in 
November 1911. It was held that Mirza 
Sadiq Husain could sell only a 1 anna 5 
pies 14 kirants share out of the property 
comprised in the mortgage. Mirza Sadiq 
Husain then appealed to His Majesty in 
Council and in the moantimo took out 
execution proceedings in respect of the 
share decreod by the Court of the Judi¬ 
cial Commissioner. That share was sold 
in February 1915, and it was purchased 
by the decree-holder, Mirza Sadiq Husain 
himself. In July 1916, their Lordships 
of the Privy Council restored the decree 
of the Subordinate Judge and the result 
was that the remaining 2 annas 11 pies 8 
kirants share was also sold and purchased 
by the decree-holder, Mirza Sadiq Husain 
himself, on the 21st February 1921. The 
sale certificate was issued to the auction 
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purchaser Mirza Sadiq Husain on the 
13th June 1921. 

It is not clear on what date the sale 
was confirmed, but it was admittedly- 
confirmed some time after the 21st April 
1921. Mirza Sadiq Husain male a gift of 
all his properties in favour of his son 
Mirza Abid Husain plaintiff in this case, 
on the 21st April 1921. Mirza Abil 
1 Husain bases his claim in the present 
suit on the said deed of gift. Mirza Sadiq 
jEIusain had not impleaded Bala Bhola 
Nath the subsequent mortgagee, in his 
mortgage suit. While Mirza Sadiq 
Husain’s suit was pending, Bala Bhola 
Nath brought a suit on the basis of his 
own mortgage without impleading 
the prior mortgagee (Mirza Sadiq Hus¬ 
sain; and gob a decree for sale of the 
mortgaged property on the 31st August 
1911. There was an appeal to the Court 
of the Judicial Commissioner of Oudh 
and in that Court a compromise was 
filed in which it was stated that Mt. 
Ummat-uI-Fatima and her two sons had 
already executed a sale-deed in favour of 
Mt. Munno Bibi, widow and legal re¬ 
presentative of Bala Bhola Nath, de¬ 
ceased, in respect of a 7/6ths share out of 
one-ninth share comprised in the mort¬ 
gage (i. e., Bhola Nath’s mortgage of the 
1st November 1900). This sale-deed was 
executed on the 24th October 1914. A 
decree was passed by the Court of the 
Judicial Commissioner of Oudh in terms 
of the compromise on the 22nd December 
1914. The share of 7/8ths of one-ninth is 
equal to 7 pies 17 kirants 74 decimals, and 
the present suit has been brought in 
respect of that very share. Mutation has 
been effected in favour of Mt. Munno 
Bibi, defendant, in respect of the said 
share. She succeeded in obtaining a 
decree for profits of the said share against 
the plaintiff, who is a lambardar, in 192-4. 
The present suit was then brought by 
Mirzi Abid Husain in December 192 4. 

The learnel Munsif found that the 
defendant’s purchase during the pendency 
of Mirza Sadiq Husain's suit was in¬ 
operative as the doctrine of lis pendens 
applied to the transfer and that the 
defendant was only entitled *to redeem, 
as her predecessor-!n title Bala Bhola 
Nath had not been made a party to that 
suit. The present suit was, however, 
dismissed on the finding that the deed* 
of gift, dated the 21st April 1921, neither 
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transferred, nor was intended to transfer, 
the property in suit to the plaintiff*. 

The plaintiff appealed, but the learned 
Subordinate Judge dismissed the appeal, 
agreeing with the finding of the learned 
Munsif on both the points. It has been 
found that the property in suit forms 
part of the property which was comprised 
in the mortgage of Mirza Sadiq Hu 3 aio 
and was purchased by him at the auction 
sale mentioned above. The plaintiff 
Mirzx Abid Husain has now come to this 
Court in second appeal. 

We have carefully examined the deed 
of gift dated the 2lst April 1921. We 
are not prepared to agree with the find¬ 
ing of the lower Courts that the plaintiff 
is not entitled to the property in suit 
under that deed. The deed of gift relates 
to all the properties of the donor Mirza 
Sadiq Husain. The decree under which 
the property in suit was sold was also 
referred to in that deed. There is no 
doubt that Mirza Sadiq Husain intended 
to transfer all his properties to his son 
Mirza Abid Husain by that deed. It is 
true that the deed was executed before 
the confirmation of sale, hut under S. 65, 
Civil P. C. 

Where immovable property is sold in execu¬ 
tion of a decree, and such sale has become 
absolute, the property shall b3 deemed to have 
vested in the purchaser from the time whan the 
property is sold and not from the time when-the 
sale becomes absolute. 

Mirza Sadiq Husain had undisputed 
title in the property, though it was not 
actually in his possession and he made 
a gift thereof authorizing the donee to 
take possession. Such a gift is valid as 
pointed out by their Lordships of the 
Privy Council in the case of Mohammad 
BaJcsh y. Hosseini Bibi (1). The plaintiff 
is admittedly in actual possession of the 
property in suit. Though mutation has 
been effected in favour of the defendant, 
the fact is that the plaintiff is in actual 
possession of the property, The defen¬ 
dant herself had to sue the plaintiff for 
profits in the revenue Court. It may 
ba that the plaintiff is in possession of 
the entire property including the property 
in suit as he is the lambardar; but the 
fact remains that the defendant is not in 
actual possession of the property and the 
porson who is in actual possession of the 
property is the plaintiff’, who is the donee 
from Mirza Sadiq Husain, the prior 

(1) [ 1838] 1 j Cal. 081 = 15 I. A. 81=5 Sir. 17S 
(P. C.). 
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mortgagee and auction-purchaser, as sta¬ 
ted above. It should also be noted that 
under the Mihomedan Law : 

anything over which dominion or the right 
of property may be exercised, or anything which 
can bo reduced into possession, or which exists 
either as a specific e-itity or as au enforceable 
right or anything, in fact, which comes wiihiu 
the meaning of the word 11 mal ”, mty form the 
subject of gift : see Ameer Ali’s Muhammadan 
Law, 4th Edition, page 04. 

Wq are of opinion, therefore, that 
Mirza Sadiq Husain validly transferred, 
and intended to trasfer, to the plaintiff 
the property in dispute, by the deed of 
gift dated the 21st April 1921. Hence 
the plaintiff is entitled to claim the said 
property under that deed. 

The respondent's learned counsel has 
attempted to question the correctness of 
the findings of the lower Courts on the 
question of lis pendens. We think the 
doctrine of lis pendens has been rightly 
neld to apply to the sale relied on by the 
defendant. In the first place, the sale 
in question was not an involuntary sale. 
The parties to the suit in which the com¬ 
promise was filed settled the matter 
amicably out of Court and then the sale- 
deed in quostion was executed in favour 
of the defendant on the 24th October 
1914. The compromise was then filed 
in Court on the 22nd December 1914. 
It was a private sale by TJmmat-ul-Fatima 
and her sous during the active prosecu¬ 
tion of the litigation which resulted in 
the sale of the property in favour of the 
decree-holder Mirza Sadiq Husain. The 
protection lasts till the execution has 
been carried out. In the second place 
the doctrine of lis pendens may be held 
to apply as well to involuntary as to 
voluntary transfers. In the present case, 
the lower Courts were perfectly right in 
applying the rule to the sale relied on 
by the defendant. 

Though the plaintiff is entitled to the 
property in suit as donee from the prior 
mortgagee and auction-purchaser Mirza 
Sacliq Husain, yet ho cannot deprive the 
defendant of her right to redeem the pro¬ 
perty as a subsequent transferee. She is 
the legal representative of Da la Bhola 
Nath, the subsequent transferee of tho 
property. Mirza Sadiq Husain had 
brought the suit on the basis of his mort¬ 
gage without impleading Bhola Nath. 
The defendant is in no way affected by 
the suit of Mirza Sadiq Husain, prior 
-mortgagee, or its results. 


The result is ithat this appeal is 
allowed to this extent only. 

It is declared that the plaintiff is en¬ 
titled to the property in suit as donee 
from the auction-purchaser Mirza Sadiq 
Husain, the prior mortgagee; but he 
holds the same subject to the right cf 
the defendant to redeem as the legal 
representative of the subsequent mort¬ 
gagee Lala Bhola Nath, deceased. Hav¬ 
ing regard to all tho facts and circum¬ 
stances of the case, we think it proper 
to order that the parties should bear 
their own costs in all the Courts. We 
order accordingly. 

D.D. Appeal partly allowed. 
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Pullan, J. 

Mendi Lai —Applicant. 

v. 

Udmi Chand —Opposite Party. 

Revision Application No. 24 of 1927, 
Decided on l9t June 1927. 

Provincial Small Causes Courts Act, S. 17— 
Tender is sufficient compliance. 

The presentation of a tender within time is 
substantial compliance with the provisions of 
S. 17, provided the applicant has done every¬ 
thing that was possible for him ‘to deposit tho 
money at the time of presenting the application : 
A. I. R. 1920 All. G02, Poll. [P 264. C 1] 

Murli Manohar and G. N. Mukerjee — 
for Applicant. 

Sri Ram —for Opposite party. 

Judgment. —This is an application for 
revision of an order passed by the 1st 
Additional Judge of tho Court of Small 
Causes, Lucknow, rejecting an applica¬ 
tion for restoration of a Small Cause 
suit which had been dismissed ex parte 
on tho ground that the applicant did 
not comply with S. 17 of the Provincial 
Small Cause Courts Act. Tho proviso of 
that section runs as follows : 

an applicant for an order to set aside a decree 
passed ex parte shall. at the"time of pre¬ 

senting his application, either deposit in tho 
Court the amount due from him under the 
decree or in pursuance of tho judgment or give 
security. 

In this case tho applicant maintains 
that by presenting a tender for payment 
of the amount duo, ho complied with 
the requirements of this section, and 
that the presentation of this tender is 
equivalent to a deposit in Court of the 
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amount due. The only manner in which 
a payment of this nature can be made 
in Court is by means of a tender, for the 
actual mouey is not accepted until the 
tender has been passed and returned to 
the person making it. In this case 30 
days was the period allowed for filing 
the application and the 30 days would 
expire on the 24th of February. The 
applicant presented his tender along 
with his application on the 23rd 
February. The Court held that this 
was not a deposit and as the money was 
not actually paid in till the 26th, the 
application was rajected. 

I have not been shown any authority 
of the Oudh 'Courts on this point, but 
there is a recent authority of the High 
Court at Allahabad reported in Ganga 
Dhar v. B, B. & C. I By, (1). This case is 
entirely on all fours with the present 
case and it was there held that the 
presentation of a tender within time was 
substantial compliance with the pro¬ 
visions of S. 17. No doubt this finding 
depends on the other finding that the 
applicant did everything that was possi¬ 
ble for him to deposit the money at the 
time of presenting the application. But 
in this case also I find that beyond 
making the tender the applicant could 
take no step3 to deposit the money until 
the tender was returned to him. In my 
opinion therefore the learned Judge of 
the Court below placed too fine an in¬ 
terpretation upon the words of S. 17 of 
the Provincial Small Causes Courts Act. 

I allow this application with costs and 
direct that the application be accepted 
and the case restored to its original 
number. 

D-P- _ A p plication allowed . 

(I) A. I. R. 1926 All. 602=48 All. 842. 
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PULLAN, J. 

Day a. Bam —Applicant. 

v. 

King- Emperor -Opposite Party. 

Criminal Revision No. 43 of 1927, Do* 
cidod on 28th June 1927, against the 
order of the Dist. Mag., Gonda, D/- 11th 
December 1926. 

Criminal P. C. t S. 436— Dismissal under 
S. 203 —Further enquiry—Notice to accused is 
not necessary. 

When au order has been passed under S. 203, 
Criminal P. C., it is not necessary for the Dis- 
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trict Magistrate to give an opportunity to the 
accused of showing cause why orders should not 
be passed against him cinder S. 436. The pro¬ 
viso to S. 436 applies only to ca?es where the 
accused person has been discharged and not to 
cases where orders have been passed under S. 203, 
Criminal P. C. ; A. I. JR. 1925 All. 537, Foil. 

CP. 264, 0. 2] 

Moti Lai Saksena for Bameshwari 
Dayal —for Applicant. 

H. K. Ghosh —for Opposite Party. 

Judgment. —This is an application in 
revision of an order of the District 
Magistrate of Gonda passed under S. 436 
of the Code of Criminal Procedure. It 
appears that a complaint was made 
against the applicant by the police under 
S. 182, Indian Penal Code. The Magis¬ 
trate passed the following order : 

Under the circumstances I do not think it 
proper to start this case of 182, Indian Penal 
Code. I therefore, reject it. 

I have been asked to consider, first 
that the decision is an order of acquittal 
and that, therefore, the District Magis¬ 
trate had no jurisdiction to pass any 
order directing a further inquiry ; and 
secondly, that even if he had such juris¬ 
diction, he was bound in the first in¬ 
stance to call upon the accused to show 
cause why further proceedings should 
not be taken against him. 

The first ground of revision is clearly 
ill-founded because the order of the 
Magistrate was in no sense of the term 
an order of acquittal. Nor was it one of 
discharge. It was merely an order 
passed under S. 203 of the Code of Cri¬ 
minal Procedure. When an order has. 
been passed under S. 203, Criminal P. C., 
it is not necessary for the District Magis* ■ 
trate to give an opportunity to the ac¬ 
cused of showing cause why orders should j 
not be passed against him under S. 436. 
The proviso of S. 436 applies only to j 
cases where the accused person has been , 
discharged and not to cases where orders 
have been passed under S. 203, Criminal 
P. C., and the distinction is clearly 
drawn in the revised section. If autho¬ 
rity is necessary I would refer to the 
decision of the Allahabad High Court in- 
the case of Gajraj Singh v Emperor 
reported in (1). 

The application is dismissed. 

u.D. Application dismissed. 


(1J A. I. R. 1925 All. 537 = 47 All. 722. 
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Stuart, C. J., and Wazir Hasan, J. 

Bishunath Knar and another -De¬ 

fendants—Appellants. 

v. 

Shco Bahadur Singh —Plaintiff—Res* 
pondent. 

First Appeals Nos. 33 and 46 of 1925, 
Decided on 5th January 1927, from the 
decree of the Sub-J„ Rai Bareli, D - 6th 
April 1925. 

(а) Hindu haw — Adoption — Twice-born classes 
—Married boy cannot be adopted. 

Among twice born classes of Hindus a boy 
canuofc be adopted after he is married, in the 
absence of a custom varying Hindu Law. 

TP 270 C 1. 2] 

(б) Hindu haw—Joint family — Separation— 
Definite and unambiguous intention to separate 
by one member is sufficient to effect separation. 

What may amount to a separation or what 
conduct on the prrt of some of the members may 
lead to disruption of the joint undivided family 
and convert a joint tenancy into a tenancy in 
common must depend on the facts of each case. 

A definite and unambiguous indication by one 
member of iuteation to separate himself and to 
eujoy his share in severalty may amount to 
separation. The iutention to separate may be 
evinced in different ways either by explioit de¬ 
claration or by conduct. If it is an inference 
derivable from conduct, it will be for the Court 
to determine whether it was unequivocal and ex¬ 
plicit : A. I. It. 1916 P. C. 104 Foil. [P 273 C 1] 

Therefore, mere conduct, as cau be based upon 
evidence of the nature of separate arrangements 
for food, separite control of servants, the carry¬ 
ing on of separate business by a member does not 
collectively establish separation where there is 
no evidence upon which Court can rely to estab¬ 
lish anything in the nature of a declared inten¬ 
tion to separate : 4 M. I, A. 137 ( P.C.) and 11 M. 
1. .1. 75 (P. C.). Rel. on. [P 273 C 1] 

{c) Contract Act, S. 39— Widow getting life 
estate by compromise on condition of abstaining 
from aloption—Widoxo subsequently adopting — 
She loses all advantages under the compromise — 
Hindu haw. 

The provisions of 3. 39 are in conformity with 
the law as prevailed in England. 

Whore a widow enters into a compromise with 
the sole person entitled to the estate, whereby 
she obtains a life estate in tho property on con¬ 
dition th it she would not exercise the right of 
adoption conferred by her husband, she cau not 
take any advantage under the compromise if 
subsequently she adopts in pursuance of tho 
authority of her husband : A. I. R. 1927 Oudh 
12 and Mersey Steel Sc Iron Co., v. Naylor Benzor 
A Co , (1384) 9 A. C. 434, Rel. on. 

B/sheshicarnath and Sheo Gobind 
Tripathi —for Appellants. 

Niamatullah and AH Zaheei -for Res¬ 

pondent. 
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Judgment. —These appeals are cross 
appeals aginst a decree of the learned 
Subordinate Judge of Rae Bareli, dated 
the 6th April 1925. It is necessary to 
give a detailed history of a certain 
family,.in order to appreciate the points 
raised in the appeals. In the Rae Bareli 
Dstrict there is a small estate known 
as the estate of Panhauna, which was 
owned and possessed,'prior to the annexa¬ 
tion of Oudh, by a Rawat Thakur called 
Newaz Shah. Newaz Shah had four sons : 
Bhawan Singh, Din Singh, Sewa SiDgh 
and Ram Bakhsh Singh. We are concerned 
mainly with the branches of Bhawan 
Singh. Bhawan Singh died in the early 
part of the 19th century, leaving a son 
Sarabjit Singh. From a period prior to 
the annexation the Panhauna estate was 
divided into two portions : the first was 
known as the Singhpur estate ; and tho 
second was known as the Pipri estate, 
The Singhpur estate consisted of Singhpur, 
five other villages and certain pattis and 
under-proprietary rights in villages, to¬ 
gether with half of a large village called 
Phula. The Pipri estate consisted of the 
Pipri vlliage, the Kharagxiur village and 
the remainder of Phula. Sarabjit Singh 
and Din Singh had separated. Sarabjit 
Singh was tho sole proprietor of the 
Singhpur estate, and Din Singh was the 
sole proprietor of the Pipri estate. 
Sarabjit Singh had two sons Bhagwant 
Singh and Fateh Bahadur. Bhagsvant 
Singh was adopted by his uncle Din 
Singh who died many years ago. Bhag¬ 
want Singh then succeeded to tho Pipri 
estate, Fatah Bahadur died before 1S70 ; 
Sarabjit Singh lived to old age. He 
died in 1S83 being then well over 70 years 
of age. Bhagwant Singh had two sons 
Raghuraj Singh and Gajraj Singh. 
Raghuraj Singh was the elder. 

Sarabjit Singh aud Bhagwant Singh 
were separate owners respectivoly^of the 
Singhpur and Pipri estates. Their resi¬ 
dential houses were in the village of 
Panhauna and were within some three 
furlongs of one another. Sarabjit Singh 
resided in one house. Bhagwant Singh 
resided in the other house. In tho begin¬ 
ning of 1S82 Sarabjit Singh performeef at 
Panhauna the ceremony of dedication of 
a temple. A number of Thakur gentle¬ 
men and other persons were invited to 
the dedication ceremonv. Bhagwant 
Singh died shortly after the death of 
Sarabjit Singh. A 3 has been already 
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stated he was the issue of Sarabjit Singh 
and the adopted son of Din Singh. 

Sarabjit Singh died on the 29bh June 
1883. Upon his death it became neces¬ 
sary for the revenue authorities to ascer¬ 
tain the person who should be permitted 
to engage to pay the revenue of the 
Singhpur estate. As is usual, applica¬ 
tions for entry of name3 were made in 
the mutation proceedings. This much 
is clear from the final order. There is 
no evidence before the Court as to what 
these applications were; but three impor¬ 
tant documents Exs. 5, 6 and 134, show 
what was the procedure adopted by the 
revenue authorities to ascertain who 
was the person who should be allowed 
to engage for the payment of the revenue. 
These exhibits show that the Tahsildar 
wrote three letters on the 23rd August 
1883, to Rani Harbans Kuar, the widow 
of the Taluqdar of Tiloi, to Lai Jag 
Bahadur Singh, the Taluqdar of Sewan, 
and to Thakur Bhagwan Bakhsh Singh, 
the Taluqdar of Udri. From these letters 
it is clear (apart from the information 
derived from the final report of the 
Tahsildar) that Gajraj Singh and Mt. 
Janki Kuar, the widow of Fateh Bahadur, 
each claimed to be declared as the 
successor of Sarabjit Singh and as such 
entitled to engage for the revenue of the 
Singhpur estate. It had apparently been 
asserted to the Tahsildar, on behalf of 
Gajraj Singh that he had been appointed 
by Sarabjit Singh to be his successor at the 
time of the dedication of the templo to 
which reference has already been made 
for each letter asks the recipient, as a 
person who was present at the ceremony, 
to verify or not verify the assertion made 
on behalf of Gajraj Singh, that Sarabjit 
Singh on that occasion had stated in 
the presouce of Rani Harbans Kuar, 
Lai Jag Bahadur Singh and Thakur 
Bhagwan Bakhsh Singh : 

I am making Gujraj Singh the owner of my 
estate, house and business, aud he will be the 
owner after my death. 

Rani narbans Kuar replied in Ex. 5 
on the 27th August 1883, that Sarabjit 
Singh had on that occasion told her that 
after his death Gajraj Singh would be 
the owner of the estate, house, and busi¬ 
ness. Lai Jag Bahadur Singh replied 
in Ex. 6, on the 30th August 1883, that 
Sarabjit Singh had made a similar state¬ 
ment in the presence of the three per¬ 
sons in question. Thakur Bhagwan 


Bakhsh Singh replied in Ex. 134, dated 
28fch August 1883, that Sarabjit Singh 
had made such a statement in the pres¬ 
ence of these three persons. There is 
upon the record the statement Ex. 8 
made in the same mutation proceedings 
by Mata Prasad, the general agent of 
Janki Kuar, the widow of Fateh Baha¬ 
dur, in which he deposed that Fateh 
Bahadur had died before 1870, and that 
his widow Janki Kuar had since her 
husband’s death lived in the house of 
Sarabjit Singh, who supported her. He 
said that for some time previous to 
Sarabjit Singh's death Sarabjit Singh 
had brought over Bhagwanb Singh’s two 
sons, Raghuraj Singh and Gajraj Singh, 
to his own house, in order to teach them 
the management of an estate. He denied 
that either Raghuraj Singh or Gajraj 
Singh had been in any way singled out 
as a successor of Sarabjit Singh. The 
Tahsildar's report and the final order in 
mutation of the Deputy Commissioner 
are contained in Ex. 9. The Tahsildar 
reported that, according to the informa¬ 
tion which he had received, Sarabjit 
Singh had put Gajraj Singh in possession 
of the Singhpur estate some time in 1880 
and that Gajraj Singh had obtained 
possession of the Singhpur estate upon 
the death of Sarabjit Singh, that the 
lady Janki Kuar had not obtained posses¬ 
sion and that Rani Harbans Kuar, Jag 
Bahadur Singh and Thakur Bhagwan 
Bakhsh Singh had stated that Sarabjit 
Singh bad appointed Gujraj Singh as his 
successor. The Deputy Commissioner 
upon this report entered the name of 
Gajraj Singh as the person entitled to 
engage on behalf of the Singhpur estate. 

The question then arose as to who 
should be iambardar of Singhpur. Ap“ 
plications were made on behalf of Gajraj 
Singh and Janki Kuar for this office. 
Applications were also made lor the 
office on behalf of Chandika Bakhsh, the 
grandson of Sewa Singh and Jageshar 
Bakhsh, the great grandson of Sewa 
Singh and of Sheoratan Singh, the son 
of the adopted son of Ram Bakhsh Singh 
for the entry of their names. The 
Tahsildar reported that Gajraj Singh 
should be made Iambardar. The Deputy 
Commissioner appointed Gajraj Singh as 
Iambardar on the 9tli January 1884 
These orders are contained in Ex. 11* 

It is necessary now to examine the 
succession to the Pipri estate. There is 
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nothing to show the nature of the ap¬ 
plication on the death of Bhagwant 
Singh, but it is clear from Ess. 12, 13, 
14, 15 and A-32 that in the year 1884 
the name of Raghuraj -Singh was sub¬ 
stituted in the revenue papers, as the 
person entitled to engage for the land 
revenue on behalf of the Pipri estate 
upon the death of Bhagwant Singh: 
When Gajraj Singh succeeded to the 
estate of Sarabjit Singh in 1883 he was 
about 19 years of age. We find that he 
described himself in a power of attorney 
Ex. 22, dated 8th December 1885, as 
then being approximately 21 years old. 
He remained in possession of the Singh- 
pur estate until his death in 1892. 
Gajraj Singh died on the 5th October 
1892. An application was made by Sheoraj 
Kuar that the name of her and her son 
Sheo Bahadur Singh should he entered 
in the place of the name of his deceased 
father, and that Raghuraj Singh should 
he appointed manager of the Singhpur 
estate. This application is A-49. In it 
Sheo Bahadur Singh is stated to have 
been ten years old at the time of making 
the application and thus to have been 
born in 1882. Ex. 54 is a statement of 
Raghuraj Singh to the effect that he is 
ready to accept the appointment of 
manager. Ex. 52 is the order of the 
Deputy Collector requesting further 
particulars. A further report of theTahsil- 
dar is Ex. 53. Ex. A-52 is an order dated 
56h January 1893 directing that Sheo 
Bahadur Singh minor under the guardian¬ 
ship of Sheoraj Kuar should be declared 
entitled to engage for the revenue for 
the Singhpur estate, and that the estate 
should remain under the management 
of Raghuraj Singh. 

In the year 1900 a dispute arose bet¬ 
ween Sheo Bahadur Singh supported by 
his mother Sheo Raj Kuar and Raghuraj 
Singh. Sheo Bahadur Singh desired 
that tlie management of the Singhpur 
estate should be taken from Raghuraj 
Singh and handed over to him. Iu Ex 
A-67, dated 27th November 1900, Sheo 
Bahadur Singh stated that he had been 
born in 1882 and had now attained majo¬ 
rity. Raghuraj Singh replied in Ex. 62, 
dated 10th December 1900, that Sheo 
Bahadur Singh had been born in 1886. 
At the same time Sheoraj Kuar and Shoo 
Bahadur Singh filed an application in the 
revenue Court (Ex. A-15), dated 6th 
December 1900 (in which -it was again 


stated that Sheo Bahadur Singh had 
been born in 1882 ) requesting that Sheo 
Bahadur Singh should be put in possession 
of the Singhpur estate with Ghaudhri 
Sharf-ud-din Husain manager in charge. 
On the 22nd December 1900 Sheoraj 
Kuar filed an application Ex. A-10 in 
the revenue Court with a medical certifi¬ 
cate to the effect that Sheo Bahadur 
Singh had attained the age of nineteen 
years. On the 4th January 1901, Sheo 
Bahadur Singh filed in the revenue Court 
aa application Ex. A-ll making serious 
charges against Raghuraj Singh. Raghu¬ 
raj Singh replied with an application 
Ex. A-12, dated 9th January 1901. Sheo 
Bahadur Singh filed a list of articles of 
his which he stated to be in possession of 
Raghuraj Singh in Ex. A-13, and in Ex. 
A-14 dated 9th January 1901 he made 
further allegations against Raghuraj 
Singh. On the 17th January 190i 
Raghuraj Singh and Sheo Bahadur Singh 
arrived at an arrangement which was 
embodied in Ex. A-20 for the removal of 
Raghuraj Singh fro,m ths guardian¬ 
ship and the disposal of the property. 
On tli9 12th February 190L Sheo Baha¬ 
dur Singh executed (Ex. A-24) a docu¬ 
ment which w.as called a deed of release 
but which was in effect a discharge of 
Raghuraj Singh from the guardianship. 
After this Sheo Bahadur Singh took over 
the sole management of the Singhpur 
estate. He is still managing it. 

On the 23th of June 1911, Raghuraj 
Singh executed a will by which he be¬ 
queathed the Pipri estate to his wife 
Bishunath Kuar, Defendant No. 1, and 
directed her to adopt a son, who 
was co obtain the estate after 
adoption. There wore other conditions 
in the will with which we are nob con¬ 
cerned now. 

On the 17th August 1911, Raghuraj 
Singh died. Bishunath Kuar and Sheo 
Bahadur Singh each applied for muta¬ 
tion. The Deputy Collector decided in 
Ex. A-41 dated 7th March L912 that 
neither party was in possession, the 
estate at the time being under direct 
management, and that under the terms 
of the will the name of Bishunath Kuar 
should be entered. The Deputy Com¬ 
missioner in Ex. A-45, dated 15th March 
1912, upheld this order and the Com¬ 
missioner in Ex. A-46, dated 2nd May 
1912, confirmed the order of these 
authorities. 
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At the time of the death of Raghuraj 
Singh he was interested in certain litiga¬ 
tion, and upon his decease it had bo be 
determined who was entitled to conduct 
the litigation in his place. Bishunabh 
Kuar and Sheo Bahadur Singh each 
claimed the right to conduct the litiga¬ 
tion in his place, and a question as to 
who was entitled to succeed Raghuraj 
Singh in this litigation was tried out as 
a question of fait. A considerable 
amount of evidence was called on both 
sides. No decision was arrived at on 
this subject as Bishunabh Kuar and Sheo 
Bahadur Singh subsequently agreed that 
the names of both of them should he 
entered as entitled to continue the liti¬ 
gation in the place of Raghuraj Singh 
without prejudice to the determination 
of their respective titles. 

In 1912 Sheo Bahadur Singh hied a 
regular suit, No. 227 of 1912, in the 
Court of the Subordinate Judge, Rae 
Bareli, against Bishunabh Kuar for pos¬ 
session of the Pipri estate. The suit 
eventually terminated in a compromise 
dated 23rd May 191-1 (Ex. 1), upon which 
was based a decree Ex. 2, dated 23rd May 
1914. Under the terms of this compro¬ 
mise Bishunath Kuar was to remain in 
possession of the Pipri estate for life, 
with the exception of a 2-annas share in 
Beri Ahmadabad, which was to pas9 into 
the immediate possession of Sheo Baha¬ 
dur Singh and Shoo Bahadur Singh was 
to succeed to the full proprietary rights 
in the Pipri estate upon the death of 
Bi-hunabh Kuar. Certain endowments 
were directed to he maintained out of the 
income of the estate, and a sum realized 
in respect of certain litigation was 
divided between Bishunabh Kuar and 
Sheo Bahadur Singh. Bishunabh Kuar 
agreed, as one of the conditions of this 
compromise, that she would not carry 
out her late husband’s directions on the 
subject of adoption and would not adopt 
any hoy according to the directions of the 
will. On the dth March 1917, Bishu¬ 
nath Kuar, in contravention of the terms 
of the compromise, adopted Bans Baha¬ 
dur Singh. Defendant No. 2. On the 
27th February 1923 Sheo Bahadur Singh 
instituted the suit out of which these 
appeals arise against Bishunath Kuar and 
Bans Bahadur Singh. He sot up in his 
plaint that at the time of the death of 
Raghuraj Singh the Pipri estate was the 
property of a jcint Hindu family con¬ 


sisting of Raghuraj Singh and himself 
and that he succeeded to the whole estate 
by right of survivorship. He denied that 
Raghuraj Singh had any right to devise 
the estate as the estate was joint family- 
property. He further contended that 
Raghuraj Singh, when he executed the 
will of the 28th June 1911, was nob com¬ 
petent to make any disposition, and that 
the power which he granted to his widow 
to adopt was therefore invalid. He- 
added to this an assertion that the adop¬ 
tion of Bans Bahadur Singh was nob in 
fact a valid adoption. He further book 
the position that owing to the fact that 
Bishunath Kuar had entered into the 
compromise of the 23rd May 1914, she 
was nob competent to make an adoption. 
He claimed the following reliefs : 

(a) That a declarabioi should be made that 
the adoption of Baas Bihaduc Singh was void 
and invalid ; 

(b) That Bishunath Kuar had no title in the 
property in dispute beyond what was conferred 
on her by the compromise of the 23rd May 1914 ; 
and 

(c) (An alternative relief) that, if the adoption* 

were held good he (the plaintiff) should be placed 
in possession of half the property as a member 
of a joiut Hindu family consisting of himself and 
Baus Bahadur Singh as the adopted son of 
Raghuraj Singh. ■ - 

The position taken by the two defen¬ 
dants was that Sarabjit Singh had 1 at 
some time before his death adopted 
Gajraj Singh as his son and that Gajraj 
Singh, in consequence having passed out 
of the natural family of his father Bhag" 
want Singh, his son Sheo Bahadur Singh 
had no right left to succeed to the Pipri 
estate which on Bhagwaut Singh’s death, 
had descended to Raghuraj Singh as his 
separate property. The second point 
raised in the defendants’ pleadings was' 
that, oven if such an adoption had nob 
taken place Gajraj Singh had separated 
from the family, and that Shoo Bahadur 
Singh had either impliedly or explicitly 
separated also, and that in any circum¬ 
stances the Pipri estate was the separate 
property of Raghuraj Singh. The de¬ 
fendants further asserted that the execu¬ 
tion of the compromise of the 23rd May 
19L I, had been obtained by the exercise- 
ot undue influence over Bishunath Kuar, 
and that the compromise was not bind¬ 
ing upon her, and that, oven if it were 
binding upon her, it could not deprive 
her of the right conferred by the will 
of the 28th June 1911, to adopt a son to 
her late husband Raghuraj Singh. I&‘ 
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was further asserted that suit was barred 
by the law of limitation. Other pleas 
were taken but these are the mo3t 
im portant. 

The learned Subordinate Judge found 
that Gajraj Singh had not been adopted 
by Sarabjit Singh, but that Sarabjit 
Singh had settled the estate of Singhpur 
upon him by something in the nature of 
a nuncupative will. He further found 
that Raghuraj Singh, Gajraj Singh and 
Sheo Bahadur Singh were the members 
of a joint Hindu family, and that the 
Pipri estate was joint family property. 
Ho found that on the death of Raghuraj 
Singh the property, as joint family pro¬ 
perty, had devolved upon Sheo Bahadur 
Singh and that the will executed by 
Raghuraj Singh on the 28th June 1911, 
could have no effect to devise the estate 
of Pipri, as Raghuraj Singh had no 
power to devise joint family property. 
He found, however, that the deed in ques¬ 
tion was effective authority to Bishunath 
Kuar to adopt a son to Raghuraj Singh, 
and that she could not legally be de¬ 
prived of that authority by tho circum¬ 
stance that she had entered into the com¬ 
promise of the 23rd May 1914. He found 
that the adoption by Bishunath Kuar of 
Bans Bahadur Singh was a good and 
valid adoption which had the effect of 
making Bans Bahadur Singh a member 
of the joint Hindu family consisting of 
himself and Sheo Bahadur Singh. He 
found that the compromise of the 23rd 
May 1914, was an honest compromise 
and that its execution had nob been ob¬ 
tained by the exercise of undue influence 
over Bishunath Kuar although the com¬ 
promise could nob legally take away 
from her the powor of adoption which 
she possessed. He found that the suit 
■was not barred by limitation. He ac¬ 
cordingly decreed the plaintiff’s suit for 
possession as a member of a joint Hindu 
family over a half share in the Pipri 
estate. This relief included consequen¬ 
tial reliefs. 

Against this decree the defendant 
Bishunath Kuar and Sheo Pavtap Singh 
appeal in Appeal No. 33 of 1925, and the 
plaintiff Sheo Bahadur Singh appeals in 
Appeal No. 40 of 1925. In Appeal No. 33, 
(which will be considered first), the 
defendants contest the finding that the 
adoption of Gajraj Singh by Sarabjit 
Singh has not been proved. They con¬ 
test the finding that the Pipri estate is 


joint family property, and argue that it 
was the separate property of Raghuraj 
Singh at the time of his death. 

They again assert that the suit was 
barred by limitation, and further bake 
the position that in any circumstances 
Bishunath Kuar should be allowed to 
remain in possession of the Pipri estate 
during her lifetime under the terms of 
the compromise of the 23rd May 1914. 
On these grounds they plead that the 
suit should be dismissed completely. 
They further take the position that, even 
if a decree be passed in favour of the 
plaintiff, certain items decreed should be 
excluded. There are other grounds of 
appeal which need not be mentioned, 
as they have been either included in the 
main grounds stated or abandoned. In 
Appeal No. 4G of 1925 the appellant took 
the position that the will of Raghuraj 
Singh of the 28bh June, 1911 had been 
executed while ho was not of sound dis¬ 
posing mind, that Bans Bahadur Singh 
had nob been validly adopted and that 
Bishunath Kuar could nob adopt any 
person owing bo her having executed the 
compromise of tho 23rd May 1914, Upon 
tho3e grounds it was pleaded that the 
suit should be decreed as whole. In the 
course of argument the learned counsel 
for the plaintiff has withdrawn the 
grounds in question and agreed to their 
abandonment. This leaves Appeal No. 46 
to be considered upon the two remaining 
grounds which are to the effect bbab 
certain items, which the learned trial 
Judge refused bo decree to the plaintiff, 
should be included in the decree. 

Before we commence the discussion of 
the points in dispute we wish to place 
ou record our appreciation of the great 
care which the learned trial Judge has 
taken in trying the suit. His judgment 
is a very elaborate judgment, covering 
75 printed pages. He has discussed the 
law and facts exhaustively and lias given 
excellent reasons for his conclusions. 
While we do not agree with him as to 
the exclusion of certain evidence, and 
while we do not invariably accept his 
view of the law, we are greatly im¬ 
pressed by his findings. 

Wo first take up Appeal No. 33. The 
learned counsel, who argued in support 
of the appeal has covered a great deal 
of ground in his opening speech of two 
days and a half and his reply. It would 
have been difficult for him to have pub 
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his arguments in a shorter time than he 
devoted to the purpose, as the evidence 
is intricate. We are considering all the 
points which he raised. It can be taken 
generally that any point which may ap¬ 
pear in the grounds of appeal which we 
have not discussed, was abandoned by 
him in argument. The first plea which 
he put before us was that on the evi¬ 
dence it was established that Sarabjit 
Singh had adopted Gajraj Singh before 
the birth of Sheo Bahadur Singh. If 
this plea succeeds the suit must stand 
dismissed for in those circumstances 
Gajraj Singh severed his connexion with 
the Pipri estate completely. The evi¬ 
dence upon this point may be divided 
into the following classes : 

The oral and documentary evidence 
which the learned trial Judge has ad¬ 
mitted and discussed. 

The evidence which the learned Judge 
has refused to discuss on the finding 
that the plea, which the plaintiff desired 
to support on it, had heen raised too 
late, and the evidence which the learned 
trial Judge refused to admit upon what 
the learned counsel for the defendants 
asserts are insufficient reasons. 

It is not possible to prevent a certain 
overlapping in the consideration of this 
evidence. We shall first state evidence 
with t’ne views of the learned counsel 
for the defendants and our own opinions. 
[The judgment then after discussing 
the evidence on the point of adoption 
proceeded 1. Wo now come to the evidence 
which the learned trial Judge refused 
to discuss from the point of view that 
the plea, which the plaintiff desired to 
support on it. had been raised too late. 
The plea with which we are concerned 
here is a plea raised by the plaintiff to 
the effect that Gajraj Singh was married 
before the beginning of 1881—the time 
when he was alleged to have been 
adopted by Sarabjit Singh. It is admit¬ 
ted that Sarabjit Singh and Gajraj Singh 
were Kawat Thakurs, and belonged to 
the twico-born classes of Hindus. There 
can now bo no question as to the ac¬ 
curacy ol a finding that such a person 
cannot be adopted after his marriage, 
whatever may have been the view taken 
previously. A decision of their Lord- 
ship:, of the Judicial Committee in Laid 
Rup Ghand v. _ Jambit Prasad (1) has 

( 1 ) rioioj 37 I. A. 93=32 All. 247--^G~T~C ~272 
= 7 A L. J. 319 (P. C.). ’ ' 


settled this question finally. At page 103 
their Lordships say : 

There is no longer any question that by the! 
general Hindu Law applicable to the twice-boml 
classes a boy cannot be adopted after his mar-1 
riage. 

In this case the plaintiff had in his 
pleadings alleged that Gajraj Singh has 
succeeded to Sarabjit Singh under a 
devise created by a nuncupative will. 
The defendants in reply pleaded that 
Sarabjit Singh had adopted Gajraj 
Singh. The plaiutiff in his replication 
had denied the adoption. An issue was 
framed : 

Wjis Gajraj adopted by Sarabjit and did be 
cerse to be a member of the family of Bhagwant 
Singh since then ? 

The defendants produced evidence. 
After the defendants had closed their 
evidence the plaintiffs produced evidence 
in rebuttal. On the 31st October 1924, 
Bahadur Singh, one of the plaintiff’s 
witnesses produced in rebuttal, was asked 
by the plaintiff’s counsel : “Was Gajraj 
married at the time of the dedication 
ceremony ?” The other side objected. 
They said that this question should not 
be allowed as the plaintiff had nofr 
pleaded that the adoption was invalid 
inasmuch as Gajraj Singh was married 1 
before that date. The Court allowed 
evidence to be produced as to the date of 
the marriage of Gajraj Singh to show 
that the defendants’ witnesses had not 
spoken the truth, but refused to decide 
whether evidence upon this point could 
be produced at that stage to show that 
adoption ol Gajraj Singh was invalid for 
this reason, A considerable amounb of 
evidence was produced on this point but 
the learned trial Judge refused to discuss 
it, to show that the adoption was invalid 
on the ground that the plea had been 
taken too late. He considered the evi¬ 
dence as part of the general evidence on 
the subject of adoption. He based his 
refusal to consider the plea that Gajraj' 
Singh, if proved to be a married man, 
could not have been adopted legally i Q 
18S1, upon a decision of their Lordships 
of the Judicial Committee in Ijala Rup- 
Narain v. Gopal Devi (2). This was a 
decision in an appeal from the Punjab- 
The suit out of which the appeal 
arose was a suit brought against two 
Hindu ladies for a declaration that the 
alienations made by them would not 

(2) [I909J 36 OaT. 780=3 I. Oi 382=3(rL aT 
103 (P. C.). 
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bind the plaintiffs as reversioners. The 
plaintiffs’ title depended on their esta¬ 
blishing an allegation that a certain 
Wazir Singh had been adopted by Sultan 
Singh. The trial Court found on the 
evidence that Wazir Singh had been 
adopted by Sultan Singh. The Chief 
Court of the Punjab found against the 
adoption, partly upon the ground that 
Wazir Singh was the son of Sultan 
Singh’s daughter and could not be ad¬ 
opted as the son of Sultan Singh’s daugh¬ 
ter. After the evidence was closed it 
was contended in argument before the 
District Judge for the first time that 

among the regenerate tribes, of 'whom the 
Khatris are one, the adoption of a daughter’s 
son is not permissible, and that consequently 
Sultan Singh’s adoption of \ftazir Singh couid 
not in any case have been valid. 

The District Judge refused to accept 
this plea on the ground that it has been 
raised too late. The Chief Court con¬ 
sidered the plea and decided on it. Their 
Lordships of the Judicial Committee said 
at page 795 : 

It was sought to raise another point in con¬ 
nexion with the adoption, that if it took place 
in fact, it was invalid in law on the ground 
that under Hindu Law a daughter’s son could 
not bo adopted. With this poiut their Lord- 
ship3 thiuk the District Judge dealt* rightly. 
The general rule of Hindu Law cannot be dis¬ 
puted, but it may be varied by family custom 
and often is so varied in the province from 
which this appeal comes. If the legal point had 
been duly raised ia proper time by the pleadings 
or iesues, it would have been oxamined with the 
aid of any evidence adduced on either side bear¬ 
ing upon the question. But it was not so 
raised. It was put forward for the first time at 
the very last stage of the hearing after all the 
evideuco was closed, and when nothing but 
argument remained. Their Lordships think 
that the District Judge was right in rofusing 
to entertaia at that stags a new question of 
this kind of which tho solution must bo depen¬ 
dent upon ovidouce. 

Now it is to be remarked that in that 
case the plaintiffs had to establish the 
adoption, and the defendants in their 
written statement were in a position to 
•take the objection that, if tho ceremony 
of adoption had been performed, it was 
nevertheless invalid, because Wazir 
Singh was tho son of the daughter of 
Sultan Singh. Had this point been 
raised the plaintiffs would have been in 
a position to produce evidence to prove 
that amongst the Khatris of their clan in 
the Punjab such an adoption was per¬ 
mitted by customary law. Here it was 
not the plaintiff who asserted adoption, 
hut the defendant. The defendant had 


to'prove an adoption which the plaintiff 
denied. The adoption had to be a valid 
adoption in law. The question of the 
date of the marriage of Gajraj Singh was 
no new question between the parties, 
for when we come to the third portion 
of the evidence it will be seen that, 
when Sheo Bahadur Singh and Thakurain 
Bishunath Kuar were adducing evidence 
to establish which of the two of them 
was entitled to represent the deceased 
Raghuraj Singh in the previous civil 
proceedings, evidence was produced on 
the part of Thakurain Bishunath Kuar 
to prove that Gajraj Singh was married 
after the beginning of 1881, and evidence 
was produced on behalf of Sheo Bahadur 
Singh to prove that Gajraj Singh was 
married before 1881. They only point 
which we have to consider further in 
this connexion is whether by proceeding 
to deal with this plea on fact3 and law 
we are or are not prejudicing the defen- 
dants*by denying them an opportunity 
of producing rebutting evidence. They 
would have no right to produce rebutting 
evidence as to the actual date of marriage 
for they themselves have produced evi¬ 
dence to prove that Gajrai Singh was 
married after 1881, and this evidence 
has been considered and disbelieved by 
the learned trial Judge. It was in re¬ 
buttal of this evidence that the plaintiff 
produced the evidence which the learned 
trial Judge has admitted and believed 
(though upon another point) to the 
effect that Gajraj Singh was married 
before 1881. The question remains whe¬ 
ther the defendants would nob bo pre¬ 
judiced by refusal of an opportunity bo 
produce rebutting evidence to show that 
by custom a married man could have 
been validly adopted by Sarabjib Singh. 
There is, however, no question of pre¬ 
judice here for the learned counsel for 
the defendants has, after consulting his 
clients, stated that his clients do nob 
suggest that there is any custom in tho 
family which abrogates the Hindu Law 
upon tho point. In the absence of any 
suggestion that there is a custonc vary¬ 
ing tho Hindu Law, tho decision is easy, 
as under tho authority which wo have 
quoted it is clear that if Gajraj Singh is 
proved to have boon married before 1881 
he could uot have been legally adopted 
as suggested by the defendants in that 
year. We have now to decide on tho 
facts when Gajraj Singh was married. 
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According to the plaintiff he was married 
in 1872 and was married at the expense 
of his father Bhagwant Singh.. (The 
judgment then examined the eviden.se 
and proceeded). We believe the wit¬ 
nesses for the plaintiff and do not believe 
the witnesses for the defendants on this 
point. We have to add one remark here. 
Although it is not impossible, it was 
most unlikely that the marriage of 
Gajraj Singh would have been post¬ 
poned until he had arrived at an age 
of nearly 18. (The judgment then 
further examined the evidence on the 
point of adoption and continued). Our find¬ 
ing upon the whole question is, agreeing 
whsh the conclusion of fact arrived at 
by the learned trial Judge, that 
Sarabjit Singh did not adopt Gajraj 
Singh and that there wa3 no intention 
upon his part to perform anything of a 
nature that could be understood as adop¬ 
tion under the Hindu Law. We have 
already found that Gajraj Singh was 
married before 18S1. He thus could not 
have been legally adopted by Sarabjit 
Singh. We cannot arrive at a finding as 
to whether the fact that Gajraj Singh 
•was married before 1881 did or did not 
affect the mind of Sarabjit Singh. It 
would be going too far to suggest that 
Sarabjit Singh had accurate idea as to 
the law which prohibits a married man 
being taken in legal adoption either in 
the Dataka form or any other form by a 
member of the twice-born castes. But 
it is clear to us that Sarabjit Singh, 
while not adopting Gajraj Singh, did in 
somewhat unusual manner make him 
his heir to the Singhpur property under 
a disposition which can he reasonably 
termed a nuncupative will. This unusual 
act com Ul have easily boon construed 
by people who had no real knowledge as 
to the circumstances in which the ap¬ 
pointment was made as, what Si)- Duu- 
cau Bail lie has described, “some sort of 
adoption ” and this fact explains to us 
much of the conflict of evidence upon 
tho point. Most of the evidence adduced 
by the defendants is deliberately false. 
But the residue represents in our opinion 
the mistaken impression of persons who 
had no real knowledge of the subject 
and who may have honestly believed 
that there was “ some sort of adoption. ” 
This concludes our findings upon 
the first plea taken by the learned 
cc.msol for the defendants. 


The next plea which we have to con¬ 
sider is the plea that the Pipri property 
was nob joint family proparty, and that 
it was the separate property -of Baghu- 
raj Singh at the time of his death. (The 
judgment then discussed the evidence and 
proceeded.) The learned trial Judge has, 
in our opinion, taken a correct view 
when he finds that accepting all these- 
facts it was necessary to establish some- 
thing more to show that separation had 
actually taken place. 

The law upon the subject is based 
upon many original texts. It has been 
considered in several authoritative 
decisions. It was summarized by one of 
the members of this Bench in Sheo Dayal 
v. Lalta Prasad (3). The principles 
which havo the most direct bearing 
upon the case under consideration are 
those laid down in the following deci¬ 
sions of their Lordships of the Judicial 
Committee. Rewun Prasad v. Mt. 
Radha Beeby (4), Aj>povier v. Rama 
Subba Aityar (5), Pandit Suraj Narain 
v. Pandit Ikbal Narain (6). Girja Bai 
v. Sadashio Dhundiraj (7). 

The first decision affirms the proposi¬ 
tion that a separation can he effected 
by an instrument provided the instru¬ 
ment supports unequivocally the inten¬ 
tion to separate. In the second deci¬ 
sion it is laid down at pages 89 to 90 : 


According to the truo notion of <in undivided 
family in Hindu Law, no individual member of 
that family, whilst it remains undivided, can 
predicate of the joint and undivided property, 
that he, that particular member, has a certain 
definite share. No individual member of an 
undivided family could go to the place of the 
receipt of rent, and claim to take from the 
Collector or receiver of the rents, a certain 
definite share. The proceeds of undivided pro¬ 
perty must bo brought according to the theory 
of au undivided family, to tho common chest or 
purso. and then dealt with according to tho 
modes of enjoyment by tho member of an undi¬ 
vided family. But when tho members of au 
undivided family agree among themselves with 
regard to particular property, that it shall thence¬ 
forth bo the subject of ownership, in certain 
defined shares thou the character of undivided 
property and joint eujoymout is taken away fro® 
the subject matter so agreed to bo dealt- with , 


( 3 ) 

(D 

( 3 ) 

.(G) 
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[1920J 23 O. C. 1S4=5S I. C. 608 —i 
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and in the estate each member has thenceforth 
a definite and certain share, which he may 
elaim the right to receive and to enjoy in 
severalty, although the property itself has not 
been actually severed and divided. 

In the third decision their Lordships 
at page 45 refer to the two previous 
decisions and say : 

The principle applicable to cases of separation 
from the joint undivided family has been clearly 
enunciated by this Board in Rewun Prasad v. 
Rad ha Beeby (4) and the well-known case of 
Appovier v. Rama Subba Aiyar (5). What may 
amount to a separation or what conduct on the 
part of some of the members may lead to disrup¬ 
tion of the joint undivided family and convert 
a joint tenancy into a tenancy in common must 
depend on the facts of each case. A definite 
and unambiguous indication by one member of 
intention to separate himself and to enjoy his 
share -in severalty may amount to separation. 
But to have that effect the intention must be 
unequivocal and clearly expressed. 

In the fourth decision, at page 162, 
after referring to the decision in Ap¬ 
povier v. Rama Subba Aiyar (5), their 
Lordships added : 

Some of the Courts in India have supposed 
Lord Westbury’s expressions to imply that the 
severance of status can take place only by agree¬ 
ment. Their Lordships have no doubt that this 
is a mistaken view. The Board there was deal¬ 
ing with a case in which division at right had 
already taken place, as evidenced by the deed 
of division. 

The right which each individual mem* 
ber*had in this joint property did not 
spring from the deed or the agreement 
of the parties to which it gave expression; 
the agreement only recognized existing 
rights in each individual member which 
he was entitled to assert at any time he 
liked. 

I The intention to separate may bo evidenced 
in different ways, either by explicit declaration 
iX by conduct. If it is an inference derivable 
from conduct, it will bo for the Court to deter¬ 
mine whether is was unequivocal and explicit. 

In Joy Narain Oiri v. Qrlsh Chander Mytl (8) 
their Lordships regarded the conduct of one of 
the two co-'harers who constituted the joint 
family when he left the joint residence and with¬ 
drew himself from commeusality as indicating 
a fixed determination henceforward to live 
eeparately from his cousin and treated tho fact 
of his-borrowii g maney for his maintenance, as 
well as making a will, as indicating, at all 
eveuts,* that he himself considered that a separa¬ 
tion had taken place. Tho conclusion was based 
on the inference of intention derivable from tho 
aots and declarations o! the member who it was 
alleged had separated himself, and not from the 
conduct or attitude of any other party. 

As early as 1867, shortly after tho judgment of 
the Judicial Committee in Appovier* s case (0) 
Kemp. J., one of the most eminent Judges of 

(8) (18781 4 Cal. 434=5 I. A. 228 = 3 Sar. 871 
(P. C.) 
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the Oaloutta High Court, sittirig with Golver, 
J., in Vate Koer v, Rowshun Singh (9) a case 
governed by the law of Mitakshara, expressed 
himself thus on this question of separation r 
Taking then the admitted facts of the case before 
us we find that Sohun did publicly and un¬ 
equivocally by petition presented in Court 
declare his intention to become from that date 
divided in estate. Such an intention amounts 
to a valid separation, though not immediately 
perfected by an actual partition of the estate by 
metes and bounds. The acts and declaration of 
Sohun Singh, showing an unmistakeable inten¬ 
tion to hold and enjoy his own estate separately, 
and to renounce all rights upon the shares of 
his coparceners, constitute, in our judgment, a 
complete-severance or partition. With that view 
of the law their Lordships entirely concur. 

These are the principles. We shall 
now proceed to examine the evidence 
placed before us by the learned counsel for 
the plaintiff and consider it in the light of 
the evidence placed before us by the 
learned counsel for the defendants and 
their respective criticisms upon the 
evidence adduced against each. (The 
judgment then examined the evidence on 
the point of separation and continued). 
There is no evidence upon which we 
can rely to establish anything* in the 
nature of a declared intention to se¬ 
parate. The evidence as to the conduct of 
the parties does nob, in our opinion, estab¬ 
lish separation according to the require¬ 
ments of the law. Such conduct as we 
have found to be proved in agreement with 
the findings of the learned trial Judge of 
the nature of separate arrangements for 
food, separate control of servants, the 
carrying on of business by Ilaghuraj 
Singh in hiio purchase and sale of horses 
and elephants and the like, even up to 
and including the execution of the will 
of Raghuraj Singh, does not collectively 
establish separation. We agree with the 
learned trial Judge and find that no 
separation has been established. 

The next plea taken by the learned 
counsel for the defendants was that the 
plaintiff’s suit was barred by limitation. 
He argued that it should bo considered 
to bo a suit by a person excluded from 
joint family property to enforce a right 
to share therein, and if this point were 
decided in his favour the suit was barred 
under the povisions of Art. X'zl of the 
First Schedule of Act 9 of 1908, because 
the exclusion had become known to the 

plaintiff l ‘2 years before tho date of the 
institution of the suit. He argued in the 
alternative that, even if this article 

~ (Uj 11887) 8 \V. R. 82. 
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were nob applicable, the suit should b9 
considered bo fall either under Art. 
142 or Art. 144, that it must be consi¬ 
dered in the alternative to ba a suit for 
possession of immovable property when 
the plaintiff, while in possession of the 
property, had been dispossessed or had dis¬ 
continued the possession and that it had 
not been filed within twelve years from the 
date of dispossession or discontinuanc, or 
else that it must be considered to be 
a suit for possession of immovable pro¬ 
perty or any interest therein nob other¬ 
wise specially provided for, and that in 
such a case it had nob been filed within 
twelve years from the date when the 
possession of the defendant became 
adverse to the plaintiff. Upon the find 
ings on which we have already arrived 
it is possible to dispose of these pleas 
very shortly. We have found that at 
the time of the death of Sarabjit Singh, 
pipri estate was joint family property 
•owned by a joint family consisting of 
Bhagwant Singh, Raghuraj Singh, Gajraj 
Singh afid Sheo Bahadur Singh. Upon 
fche°death of Bhagwant Singh the throe 
other members succeeded to the property 
by survivorship. Upon the death of 
Gajraj Singh, Raghuraj Singh and Sheo 
Bahadur Singh suecesded by survivor¬ 
ship and upon the death of Raghuraj 
Singh, Shoo Bahadur Singh alone suc¬ 
ceeded by survivorship. Since then Bans 
Bahadur Singh has come into the family 
by adoption, and the family now consists 
of Sheo Bahadur Singh and Bans Bahadur 
Singh. Upon our findings, during the 
life-time of Gajraj Singh, Gajraj Singh 
was never excluded from the joint family 
property. 

As wo have already decided the income 
of the joint family property was by the 
consent of Gajraj Singh and Sheo Bahadur 
Singh devoted, after provision for the 
personal expenses of Raghuraj Singh, to 
the payment of the debts with which 
tche Pipri estate was encumbered, and 
a.fter the death of Gajraj Singh, Sheo 
Bahadur Singh acquiesced in the disposal 
•of the income of the Pipri estate in the 
same manner until the debts in question 
had been paid off. After the debts in 
question had been paid off, upon our 
finding, Sheo Bahadur Singh, to suit 
what he believed to be his best in¬ 
terests, permitted of his own free 
will Raghuraj Singh to enjoy the income 
of the Pipri estate. When Raghuraj 


Sindh died in 1911 a dispute arose bet¬ 
ween Sheo Bahadur Singh and Thakurain 
Bishunath Kuar, and this dispute was 
settled on the 23rd May 1914, by the 
compromise Ex. 1, under which Sheo 
Bahadur Singh agreed that Thakurain 
Bishunath Kuar should remain in pos¬ 
session of the Pipri estate for her life¬ 
time, and that he should succeed to 
the whole estate upon her death, and 
Thakurain Bishunath Kuar agreed that 
she would nob adopt a son, although she 
was entitled to do so under the provisions 
of the will of Raghuraj Singh. She re¬ 
mained in possession of the Pipri estate, 
and on the 5th March 1917 she adopted 
Bans Bahadur Singh. The present suit 
was instituted on the 27th February 
1923. It will be seen from these findings 
that the plaintiff has nob been excluded 
from joint family property, and he has 
further not been dispossessed from joint 
family property. No question of adverse 
possession can arise as between him and 
Thakurain Bishunath Kuar. We decide 
that the suit is nob barred by limitation. 

The next plea taken by the learned 
counsel for the defendants is that the 
suit should he dismissed because in any 
circumstances Thakurain Bishunath 
Kuar is entitled to remain in possession 
of the Pipri estate for life under the 
terms of the compromise Ex. I. We 
here must again go back to our previous 
findings. According to these findings 
Thakurain Bishunath Kuar is a widow 
in a joint Hindu family who is entitled 
to maintenance and nothing more. 
Under the will Ex. A-69 of Raghuraj 
Singh dated the 28th June 1911, she 
would have obtained an estate terminable 
on the adoption of a son, whom the will 
authorised her to adopt. In event of 
such adoption, she secured maintenance 
only, but as Raghuraj Singh the testator 
was devising joint family property 
which he was incompetent to devise, 
the device to her was invalid. The 
learned trial Judge has held the 
authority that she received under 
the terms of this will a legal authority 
bo adopt. According to the terms of the 
compromise Ex. I she obtained from the 
plaintiff who, we find, was at the time 
the sole person entitled to the Pipri 
estate by survivorship a life estate in the 
whole property (with the exception of a 
portion of a village) and certain money 
relief on the condition that she made no 
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adoption. In contravention of her agree¬ 
ment she made an adoption. The learned 
trial Judge has found that that adoption 
•is a valid adoption and that her 
action in entering into the compromise 
has not deprived her of the right to 
make the adoption. His finding upon 
the latter points i3 not now challenged 
by the plaintiff. The fact, however, 
remains that she obtained a life-estate 
under the terms of Ex. I on the condition 
that she refrained from making an adop¬ 
tion and that by making this adoption 
she has reduced the interest of the 
plaintiff in the Pipri estate. In these 
circumstances she cannot take advantage 
of the compromise Ex. I. It is unneces¬ 
sary to quote as authority to this pro¬ 
position more than the decision of the 
Hous?e of Lords in The Mersey Steel & 
Iron Co. v. Naylor Benzor & Co. (10). 
Lord Blackburn stated therein at p. 443 : 

The rule of law. as I always understood it, is 
that where there is a contract iu which there are 
two parties, each side having te. do something, (it 
is so laid down in the notes to Pordage v. Cole (11), 
if you see that the failure to perform one part of 
it goes to the root of the contract, goes to the 
foundation of the whole, it is a good defence to 
say : “ I am not going on to perform ray part of 

it when that which is the root of the whole and 
the substantial consideration for my performance 
is defeated by your misconduct. ” 

The applicability of this decision was 
considered by a Bench of this Court in 
Sanwley Par shad Eayastha v. Shey Sarup 
(12) decided on the 19bh October 1926. 
At page 890 it was decided that the 
provisions of S. 39 of the Indian Contract 
Act (9 of 1872) are in conformity with 
the law as prevailed in England. Under 

when a party to a contract 
has disabled himself from performing 
his promise in its entirety, the promisee 
may put an end to the contract, unless 
he has signified, by words or conduct, his 
acquiescence in its continuance. We, 
therefore, decide against the defendants 
upon this point. (The judgment dealt 
with other questions of fact and dismiss¬ 
ing Appeal No. 33 proceeded with Appeal 
No. 46.) We next come to Appeal No. 
46. The learned counsel for the plaintiff 
has abandoned the first three grounds in 
his appeal. The effect of this abandon¬ 
ment is that the plaintiff now accepts 
that the will of Raghuraj Singh of tho 

(10) [1881] 0 A. C. 431=51 B. T. 637 =53 L. J. 

Q. B. 497=32 W. R. 989. 

(11) ri871) 1 Wins. S iund 548. 

(12) 3 O. W. N. 884=A. I. R. 1927 Oudh 12. 
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28bh June 1911, is a valid will and was 
executed when he was of sound disposing 
mind, and that he accepts that Bans 
Bahadur Singh is the validly adopted 
son of Raghuraj Singh, and that he accepts 
that Thakurain Bishunath Kuar was not 
restrained from making the adoption 
owing to the fact that she had entered 
into the compromise Ex. I. Appeal 
No. 46 was therefore confined to two 
minor points. (The judgment after exa¬ 
mining the evidence concluded.) The 
result is that both appeals Nos. 33 and 
46 of 1925 are dismissed. In Appeal 
No. 33 Thakurain Bishunath Kuar and 
Bans Bahadur Singh will pay their own 
costs and those of Sheo Bahadur Singh 
and in Appeal No. 46 Sheo Bahadur Singh 
will pay his own costs and those of 
Thakurain Bishunath Kuar and Bans 
Bahadur Singh. 

G.B. Appeals dismissed. 
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King, J. 

Tirlolci Nath Dube —Plaintiff—Appel¬ 
lant. 

v. 

Sadhu Ram Tewari —Defendant—Res¬ 
pondent. 

Civil Revision No. 5 of 1927, Decided 
on 29th April 1927, from an order of 
the Munsif, Musalirkhana, D/-*13th Nov¬ 
ember 1927. 

sft Civil P. C., O. 31. R. 7— Redemption suit 
decreed—Mortgagor must pay decretal amount in 
Court—If money paid by him out of Court is 
appropriated by mortgagee towards other debts. 
Court need not enquire if there was adjustment 
within Civil P. C., O. 23, R. 3. 

Under the terms of O. 34, R. 7, 01. ( j), tho 
mortgagor decree-holder, is bound to pay the 
amount iuto Court. If tho payment is in fact 
made out of Court to tbe defendant, who accepts 
it iu satisfaction of his decretal money, tho 
Court can give effect to such agreement or satis¬ 
faction under the terms of O. 23, R. 3, but whore 
the defendant has not appropriated the amount 
towards the payment of the redemption money, 
hut in satisfaction of other debts, there cannot 
be said to be an agreement or -satisfaction, and 
tho Court is not bound to take evidence for the 
purpose of deciding whether or not there had, iu 
fact, been an adjustment. [P 276 C 1*. 2] 

Bisheshwar Nath Srivastava —for Ap¬ 
pellant. 

R. D. Sinha —for Respondent. 
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Judgment. —This is an application 
under S. 115, Civil Procedure Code, for 
revision of an order passed by the learned 
Munsif of Musafirkhana in a suit for 
redemption of a mortgage. The plaintiff 
obtained a preliminary decree for re¬ 
demption on the 26th January 1923, on 
payment of Rs. 262-12-0. In April 1926, 
the decree-holder sent Rs. 256-12-0. by 
money-order to the mortgagee, mention¬ 
ing that Rs. 6 had been deducted on ac¬ 
count of rent due from the mortgagee to 
the decree-hol ler, and that the amount 
was sent in payment of the sum specified 
by the Court for redemption of the mort¬ 
gage. The mortgagee refused to accept 
the set off of Rs. 6 for rent, and sent a 
money-order of Rs. 6 to the decree- 
holder, but retained the balance of the 
money sent to him by money-order. The 
mortgagee, however, appropriated this 
sum in satisfaction of other debts, which 
he alleged were due to him from the 
decree-holder. The learned Munsif has 
held that he could not take into account 
the payment of money mado out of Court 
by the decree-holder to the mortgagee, 
since under the terms of O. 3-i, R. 7, Cl. 
(c) the plaintiff is bound to pay the 
amount into Court. 

The learned counsel for the applicant 
has argued that the plaintiff pleaded an 
adjustment out of Court, and that the 
Munsif failed to exorcise a proper juris¬ 
diction in refusing to take evidence on 
the point whether or not there was a 
whole or partial adjustment out of 
Court. 

It is clear that under O. 34, R. 7, Cl. 
(c) the money should bo paid into Court 
and it is clear that the Legislature has 
laid some stress upon this point. S. 92 
of the Transfer of Property Act, 1882, 
which contained the provisions subse¬ 
quently incorporated in O. 34, R. 7, ran 
as follows : 

“ By the plaintiff paying to the defen¬ 
dant or into Court the amount so due, 
etc." In O. 34, R. 7, Cl. (c), the words 
“ to the defendant or" have been omitted 
which clearly show that the Legislature 
intended that the plaintiff should pay 
the money into Court only, and should 
nob pay the money out of Court to the 

defendant. 

If t.he payment is in fact made out of 
Court to the defendant, who accepts it in 
>atisfaction of his decretal money, then I 
think the Court could give effect to such 


agreement or satisfaction under the terms 
of O, 23, R. 3, bub in the present case 
the defendant has not appropriated the 
amount towards the payment of the re- 1 
demption money, but in satisfaction of 
other debts. Prima facie there has been 
no agreement or satisfaction, and I am 
not prepared to bold that the learned 
Munsif was bound to take evidence for 
the purpose of deciding whether or not 
there had, in fact, been an adjustment (as 
alleged by the plaintiff) from which the 
defendant had subsequently resiled. If, 
the Court were bound to enter upon such 
an enquiry, simply because the plaintiff 
alleges an adjustment out of Court, this 
would stultify the statutory provision that 
the payment must be made into Court. I 
dismiss the application with costs. 

D.D. Application dismissed . 
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Pullan, J. 

Gajadhar Lai — Plaintiff—Applicant. 

v. 

Secretary of State and another —De¬ 
fendants— Opposite Party. 

Civil Misc. Application No. 343 of 1927 
Decided on 28th June 1927. 

Civil P. C., S. 151— Appltcatit prejudiced 
by hasty proceedings in trial Court—District 
Judge re J using reliej—High Court should 
Interfere. 

Where the applicant has been prejudiced by 
the change of dateard the hasty procedure it* 
the Munsif’s Court and the District Judge- 
refused to entertain his application on the 
ground that he could not take up civil matters 
during tlio vacation. 

Held : that this is a clear cose in 'which the- 
High Court must act under S. 151. [P 277 C 1, 2]. 

£. N Roy —for Applicant. 

U. K. Ghosh —for Opposite Party. 
Shankar Sahai —for Respondent No. 2- 

Pullan, J .—This application has been 
filed by one Gajadhar Lai against the 
Secretary of State for India through the 
Deputy Commissioner of Lucknow and 
the Lucknow Improvement Trust. There 
has been a dispute for a considerable 
time as to the possession of a certain 
shop in Luckrow city. I am informed 
that up till the present time there is no- 
decision to the effect that the applicant 
is not entitled to possession. The Luck- 
now Improvement Trust has obtained 
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an order from the Land Acquisition 
Officer by which it has acquired posses¬ 
sion of the materials of this shop. The 
improvement Trust has sought to put this 
order into execution by taking posses- 
tion of the shop and is now in possession, 
tout has not commenced the work of 
■demolition. 

The applicant brought a suit in the 
Court of the Munsif. During the pen¬ 
dency of the suit he applied for an 
interim injunction and the Munsif fixed 
the 25th of May for hearing that ap¬ 
plication. On that date, however, the 
Munsif was unable to take up the ap¬ 
plication and he fixed the 16th of July 
for disposal. Nothing further occurred 
•until the 2nd of June when the Munsif 
sent a notice to the applicant informing 
him that his application would be decided 
on the 4th June. The 3rd of June was 
a holiday for the King Emperor's birthday 
and the Courts were closed. Con¬ 
sequently prima facie the order of the 
Munsif altering the date gave the ap¬ 
plicant no opportunity of producing 
the witnesses oi the 4th June whom he 
had summoned for the 16th of July. The 
Munsif passel an order adverse to the 
applicant and the Improvement Trust 
took possession of the shop. 

It is represented to me that the ap¬ 
plicant has been unable to appeal against 
the Munsif's order because the 4th of 
June was the last day on which the 
Courts sat before closing for the long 
vacation and no copy could be obtained. 
H.e approached the learned District 
Judge on the subject, but the learned 
jUistrict Judge refused to entertain his 
application on the ground that he could 
not take up civil matters during the 
vacation. The applicant has therefore 
moved this Court for stay of proceedings 
and ha3 also requested that he shall bo 
■again put in possession of the shop pend¬ 
ing the proceedings. 

The application is opposed on behalf 
of the Improvent Trust mainly on the 
ground that this Court has no jurisdic- 

m? D \/r Thi9 ob J 0Gfcion is not well taken. 
The Munsif’s Court is closed, the District 

Judge refused to act, and this is ac¬ 
cordingly a clear case in which this 
. Court must act under S. 15L of the Code 
of Civil Procedure. As far as can be 
seen the applicant has been prejudiced 
ihythe change of date and the hasty 
procedure in the Munsif’s Court and the 


disputed shop shill not bo demolished 
until he has an opportunity of represent¬ 
ing the matter to the District Judge in 
appeal. Further than this I am not 
prepared to go. The shop has been taken 
into possession by the Improvement 
Trust and no cause has been shown 
to me for interfering with that posses¬ 
sion. But destruction must not be 
allowed in case the applicant may be 
able to prove that he has after all a 
right to some ownership, whether of the 
materials or of the site of the shop. 

I, therefore, allow this application to 
this extent that an order will be passed 
that no proceedings shall be taken to 
demolish the building or remove the 
materials until the time has expired for 
the application to appeal to the Court 
of the District Judge. In the circum¬ 
stances I pass no order as to cost-s. 

D.D. Application allowed . 
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PCJIitjAN, J. 

J wala —Appellant, 

v. 

Emperor —Opposite Party. 

Criminal appeal No. 228 of 1927, De¬ 
cided on 1st June 1927, against an order 
of the 1st Addl. S. J., Barabanki, D/— 14th 
April 1927. 

(а) Penal Code, S. 4 LI— Pro petty found 2.J 
months after dacoity—Presumption is that It is 
stolen jtroperty. 

There c%u be no hard aud fast rule as to time, 
within which the stolon article should be -found 
with accused, to hold him guilty of being iu 
possession of stolen articles but two aud a half 
months after a dacoity is not a long time. 
29 All, 13\ Dlst . [P ‘278 C 2] 

(б) Penal Code. S. 412.— Receiver should not 
be given same punishment as the dacoit. 

A receiver of the articles of petty value stolen 
at a dacoity should not be treatel iu practi¬ 
cally thesam) in inner as though he were one 
of the actual dacoits. [P 278 C 2J 

II. C. Dutt —for Appellant. 

II. K. Ghosh —for Opposite Party. 

Pullan, J.— The appellant was sent up 
for trial on a charge of dacoity and in 
the alternative on a charge of being in 
possession of property stolen at a dacoity. 
He was acquitted of the charge of dacoity 
but convicted under S. 412, Indian Penal 
Code and sentenced to four years’ rigor¬ 
ous imprisonment. The two articles 
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which were found in his possession were 
a lota engraved with the name of Balta 
who was the victim of the dacoity, and 
a torn shirt. Both these articles were 
named by Lalta immediately after the 
dacoity and the accused himself handed 
them over to the police at his house. 
It is not now argued before me that these 
two articles were nob part of the pro' 
petty taken at the time of the dacoity, 
although in the lower Court a defence 
was raised that the articles actually be¬ 
longed to Prag the father of the appel¬ 
lant. 

The main argument which has been 
addressed to me is that because these 
articles were recovered 24 months after 
the dacoity it may not be presumed 
that the appellant had guilty knowledge. 
Reliance is placed on certain decisions of 
the Allahabad High Court which are 
summarized in the case of Emperor v. 
Sughar Singh (1). In that case it 
was held that an accused person 
should not be called upon to explain the 
possession of articles which were found 
with him six months after the com¬ 
mission of the dacoity at which they 
were stolen, and in the two other cases 
referred to in the judgment a similar 
view was taken. In the first case a 
pocket handkerchief was found a month 
after the date of the theft and in the 
second an ordinary drinking cup was 
found a year after the theft. In each 
case the accused was given the benefit of 
the doubt. The present case, however, 
differs from these. In the first place 
there is the evidence that the accused 
acted in a guilty manner, for a stranger 
passing through the village saw him 
hastily enter his house carrying a bun* 
die and it was on account of the infor¬ 
mation given by this man that the ap¬ 
pellants house was searched on the 
following day and articles recovered. 
There is also the fact that not one arti¬ 
cle hut two wore found in his possession 
and it is more diflicult to plead a bona 
fide possession of two articles stolen at 
the same dacoity than 'it is when only 
one article has been found. There is a 
presumption against a person who pur¬ 
chases or obtains two such different arti¬ 
cles as a shirt and a lota and keeps them 
together, which has not been met by the 
appellant in the present case. 

<1> [190«r«9 All 138=3 A7” L. ~J7 80^—lLoO 
A. W, N. 314. 


There can be no hard and fast rule *s 
to time in such cases but two and a half 
months after a dacoity is not a long 
time .The investigation was proceeding 
aod persons who receive stolen pro- 
peaty while the investigation of a seri¬ 
ous crime is still being conducted do so 
at their own risk. 

The second point raisen is that of joint 
responsibility, but none of the rulings 
referred to touch a case in which the 
appellant has actually banded over the 
property himself. By so doing he has 
assumed the responsibility and he 
cannot now throw the blame on to his 
father or some other member of the 
household. 

The only point in the case which ap¬ 
peals at all to me is the question of 
sentence. Ko doubt these articles were 
stolen at a dacoity and it is therefore 
perfectly legal to frame a conviction 
under S 412 Indian Penal Code, for if 
the accused had reason tc believe that the 
articles were stolen he had equally good 
reason to believe that they had been stolen 
at a dacoity which indeed was the case. The 
sentence of four years rigorous imprison¬ 
ment is just ono year less than that which 
the lower Court has inflicted upon a per* 
son whom it hold to bo one of the actual 
dacoits. I do not consider that a receiver* 
of two articles of patty value should be 
treated in practically the same manner 
as though he were one of the actual 
dacoits. No doubt a deterrent sentence is 
required for if there were no receivers 
there would probably be no dacoities, 
but in my opinion a sentence of eighteen 
months rigorous imprisonment will meet 
the requirements of this case. 

I therefore maintain the conviction 
but reduce the sentence to one of eigh¬ 
teen mouths rigorous imprisonment. 

D.D. Sentence reduced - 
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King, J. 

Krishnapal Singh —Plaintiff. 

v. 

Sri Raj Kuar and others —Defendants. 

Original Suits Nos. 2 and 3 of 1925» 
Decided on 7th April 1927. 
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:• (a) Transfer of Property Act , S. 129— Mean- (/) Evidence Act , S. £92— Gift in writing .— 
—Unless there is conflict between the Act Only the conduct of the parties can be const - 

and Hindu Law, former applies to Hindus. dered. 


When S. 129 says that nothing in Chap. 7 
shall be deemed to affect any rule of Hindu 
law, that does not mean that S. 122 does not 
apply to Hindus. It only means that, if there 
is anything in S. 122 which conflicts with any 
rule of Hindu Law, then the latter shall pre¬ 
vail. [P 283, C 1] 

(6) Oudh Estates Act (1 of 1869), Ss. 16 and 
17—( Obiter ) Hindu taluqdar — Gift of taluq- 
dar—Gift of taluqdari property—Provisions 
of Act 1 of 1869 apply — Personal law or Trans¬ 
fer of Property Act will not apply—Hindu Law 
— Gift—Transfer of Property Act. 

Obiter —Conditions laid down by Act 1 of 
1869 are the only conditions of a valid gift of 
“ estate ” property by a taluqdar and no other 
conditions are necessary for the validity of such 
a gift as special laws override general laws. 
Therefore, the validity of the gift by a taluq¬ 
dar of “ estate ” property should be determined 
with reference to the special provisions in Act 1 
of 1869 and without reference to the general 
provisions of Hindu Law or of the Transfer of 
Property Act. [P 283, C 1, 2] 

(c) Hindu Law—Gift by father to his minor 
son—Donor as donee's guardian getting donee's 
name mutated—There is acceptance of gift — 
T. P. Act, S. 122. 

Where the father makes a gift in favour of 
his minor son and as the guardian of the 
donee, gets donee’s name mutated in his place, 
that constitutes a valid acceptance of the gift 
on donee’s behalf. (_P 283, C 2] 

(d) Oudh Estates Act (1 of 1869), S. 17— Doth 

delivery of possession and registration are essen¬ 
tial. 

Obiter. Under S. 17 both delivery of posses¬ 
sion and registration are essential to validate 
a gift : 2 O. C. 214 Diss. from. [P 283, C 2] 

( e ) Maxims — memo allegans turpitudinem 
suam est audlcndus—Real gift by father to his 
minor son to enable Court of Wards to take 
charge of the properties—He cannot sub¬ 
sequently contend that gift ivas sham—Hindu 
Law — Gift. 

Father made a gift in favour of his minor 
son. JJuring the donee’s lifetime the donor did 
or sajd nothing to suggest th .t the gift was 
fictitious. On the contrary, all his acts and 
statements tended to show that he intended 
to make a real gift. But when the minor donee 
died, it became convenient to the donor to 
ignore the gift .and to claim that he reinaiuej 
all along owner of the estate and that tde gift 
was meant only to enable the Court of Wards 
to take charge of the property. lie also got a 
deed of relinquishment executed by the widow 
of the donee in his favour reciting that the 
gift in her husband's favour was fictitious. 

Held : that the maxim nemo allegans turpl- 
tudincm suam est audiendus would bo applica¬ 
ble, and the donor or his representatives can¬ 
not he allowed to take advantage of his own 
wrong doing and deny that the gift was ficti- 
tious. ' [P 285, C 1, 2 ; P 286, C 1 ] 


Where a gift has been effected by an instru- 
mer t only the conduct of the parties can be 
considered for the purpose of showing that the 
transaction -is not what it purports to be. 

[P 286, C 13 

lg) Oudh Estates Act, (1 of 1869), S. 22 (11) 
—“ Ordinary law ”—Terms of primogeniture 
sanad are superseded by the Act—Succession is 
governed by personal law modified by custom, 
if any. 

In the case of a taluqdar, entered in list II and 
holding a primogeniture sanad, - the limitation 
contained in the sanad is susperseded by Act 1 
of 1869 and" succession to his estate is governed 
under S. 22 (11), by his personal law, as modi¬ 
fied by custom in the family, if any. There¬ 
fore, in the case of a Hindu taluqdar, the Hindu 
Law of the Mitakshara will apply and it is only 
when there are two or more persons entitled to 
succeed under Hindu law that seniority of line 
or priority of birth have to be taken into ac¬ 
count for determining the single heir : 5 I. A. 

1 (P. C.) and 18 O. C. 289, Foil. ; A. I. R. 1922 
P. C. 289, Dist. [P 288, C 2, P 289, C 1] 

( h) Hindu Law — Widorv — Widow cannot 
validly surrender in favour of a secondary 
male heir with the consent of the nearest female 
heir. 

Though a widow can renounce in favour of 
the nearest reversioner, if there be only one, or 
of all the reversioners nearest in degree, if more 
than one at the moment, there is no good 
authority for holding that under Hindu Law a 
widow can relinquish her estate in .favour of a 
secondary male heir, merely with the consent 
of the nearest female h6ir, so as to accelerate 
the succession of the former : 22 O. C. 166 ; 

and 42 Mad. 25, Dist. [P 290, C 2J 

(f) Oudh Estates Act, (1 of 1869), S. 22— 
Hindu Taluqdar's widow—Poicer of relinquish¬ 
ment so as to accelerate succession—Analogy of 
Hindu Law will not apply—Doctrine of sur¬ 
render by a tenant for life under English law 
will not apply. 


Although S. 22 cannot be read as precluding 
a tuluqdar’s widow from relinquishing her es¬ 
tate so as to accelerate succession, a power oi 
relinquishment cannot be ascribed to her on the 
analogy of the power possessed by a Hindu widow 
under Hindu Law, and there is nothing in Act 1 
of 1869, or in the general principles of law, 
which seems to justify the extension of a doc¬ 
trine of Hindu Law to a taluqdar’s widow. 

CP 291. C 2] 


The doctrine of surrender by a tenant for 
life under English Law cannot be applied to a 
taluqdar’s widow. In her case tbero is no 
reversioner or remainderman having a vested 
interest. Under the Oudh Estates Act the next 
reversioner having no vested interest at all, 
the taluqdar s widow cannot, by surrender to 
him, cause a merger of her particular estate 
with the reversioner’s greater future estate be¬ 
cause the reversioner has no “ estate ” of any 
description, but merely an expectancy. Her 
relinquishment would bo inoperative and the 
estate will vest in her whether she would or no 

[P 292, C 13 
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O') Oudh Estates Act , S. 11— Taluqdar 1 s 
widow can .exercise ■power of transfer like a 
tenant for life. 

Section 11 is not a complete code laying down 
the powers of transfer to be enjoyed by every 
class of person referred to in the Act. S. 11 
does not apply to taluqdar’s widow, and as they 
ate n ot expressly debarred from exercising 
powers of transfer, they may exercise such 
powers of transfer as are ordinarily exercisable 
by tenant for life. [P 293, C 1] 

(k) Crown Grants Act (1895), S. 3— Terms 
of sanad granted to a talicqdar modi fie d by 
S. 22, Act 1 of 1869, are not revived—Oudh Es¬ 
tates Act, S. 22. 

The Act cannot be takeu to mean that when 
the Crown has granted an estate upon certain 
terms, then those terms are to hold good in 
perpetuity, and that the Crown is precluded from 
modifying those terms by subsequent legisla¬ 
tion. S. 22 of Act 1 of 1869 did modify the rule 
of succession contained in the sanads, and the 
Crown Grants Act has not the effect of reviviug 
the terms of the sauads : 18 O. C. 239, Foil. 

[P 290, C 1, 2] 

(Z) Evidence Act , S. 32 (5)— Section should be 
liberally construed — Statements by deceased 
members of a family regarding family history 
and seniority of members are admissible. 

Obiter. — Very liberal interpretation should 
be given to the words “ when the statement 
relates to the existence of any relationship by 
blood-relatione. ” 

Statements made by deceased members of the 
family about certain facts of family history and 
statements regarding the seniority of members 
of the family are admissible in evidence under 
S. 32, Cl. (5) of the Evidence Act. [P 293, C 2j 

A. P. Sen —for Plaintiff. 

Bisheshwar Nath and G. U. Thomas 
— for Defendants, 

King, J. —Original Suits Nos. 2 and 3 
of 1925 are closely connected. In Suit 
No. 2, the plaintiff Rai Krishnapal 
Singh, taluqdar of Birapur (which is 
also known as Raipur Bichaur) claims to 
be the next reversioner to Lai Ban- 
kete3h\var Bahadur Singh, the last male 
owner of the taluqa of Oria Dih 
Jamtali, who was succeeded by his 
widow Thakurain Sri Raj Knar, Defen¬ 
dant No. L who has only a life interest. 
The plaintiff prays for a declaration 
that a heritable and transferable per¬ 
petual lease executed by her on the 18th 
of January 1922, in favour of Defendants 
2 to 7, is invalid and not binding on the 
reversioners. 

Similarly, in suit No. 3 the same 
plaintiff seeks a declaration that an¬ 
other transfer made by the same lady, 
Thakurain Sri Raj Kuar, namely a 
sale-deed executed by her on the 26th 
of June 1919, in favour of Rani Juggi 
Kumari, is invalid and not binding on 


. Sri Raj Kuar (King, J.) 1927 ' 

+ * 

the reversioners. After the institution 
of the suit, Raoi Juggi Kumari’s estate 
was taken ‘under the superintendence 
of the Court of Wards, and the Deputy 
Commissioner of Partabgarh was brought 
upon the record as being in charge of 
her estate. During the pendency of 
the suit Rani Juggi Kumari died, leav¬ 
ing two minor sons and three minor 
daughters. As there was some doubt 
regarding the person entitled to the 
estate after Rani Juggi Kumari’s death, 
the Court of Wards retained superinten¬ 
dence of the estate under S. 45 of the 
U. P. Court of Wards Act, 1912, on be¬ 
half of the real owner whoever he 
might be. Rani Juggi Kumari’s two 
minor sons and three minor daughters 
have been impleaded as her legal repre¬ 
sentatives under the guardianship of 
certain persons appointed as guardians 
ad litem. As the same points arise for 
determination in each of these two 
suits, namely, whether the plaintiff is 
the next reversioner to Lai Banketesh- 
war Bahadur bingh and whether Defen¬ 
dant No- 1, Sri Raj Kuar, is competent 
to make alienations, which are valid and 
binding upon the reversioner, the two 
suits have been consolidated and tried 
together. 

The plaintiff's case is that Diwan 
Harmangal Singh was the taluqdar of 
Oria Dih Jamtali, his name being en- 
tered in lists I and II of the lists pre¬ 
pared under S. 8 of the Oudh Estates 
Act, 1869. After his death he was suc¬ 
ceeded by his elder son Diwan Rudr 
Partab Singh under S. 22 of the Act. 
On the 21st of August 1896 Rudr Partab 
Singh executed a doed of gift transfer¬ 
ring the whole taluqa to his minor son, 
Lai Banketesh war Bahadur Singh, whom 
I shall call “ Banketeshwar ” for short. 
The donor got the deed of gift regis¬ 
tered and put the donee in possession 
and got mutation effected in the 
donee’s name under the guardianship of 
his father the donor. Thus Banketesh- 
war became the absolute owner of the 
entire taluqa. 

On the 5th of October 1899 Banke¬ 
teshwar died leaving a widow Thakurain 
Sri Raj Kuar, who is Defendant No. 1 
in these suits. She succeeded to the 
estate under S. 22, Cl. (7), of the Act as 
owner for her lifetime only. Having a 
mere life estate, Defendant No. 1 was 
not competent to make any alienation 
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of fche e3tate. Hence the plaintiff prays 
for a declaration, that the sale-dee I of 
the 26th June 1919, and the perpetual 
lease of the 18bh January 1922, may be 
declared invalid and nob binding upon 
the reversioners to Banketeshwar, the 
last male owner of the taluqa. Plaintiff 
.claims to be the next reversioner, as be¬ 
ing the nearest male agnate to Banket¬ 
eshwar, according to the rule of lineal 
primogeniture under S. 22, Ol. (10),' as 
amended by Act 3 of 1910. Alterna¬ 
tively he claims to be the next rever¬ 
sioner under S. 22, Cl. (11), as it stood 
before the commencement of Act 3 of 
1910. He also claims alternatively 
under a “ custom of lineal primogeniture 
not excluding females.” 

Defendants deny the plaintiffs claim 
to be the next reversioner, either as be¬ 
ing the nearest male agnate according 
to the rule of lineal primogeniture or on 
any other ground. They challenge the 
accuracy of the pedigree filed by the 
plaintiff in several particulars which 
I shall specify when discussing the 
appropriate issue. Defendants admit 
that Rudr Pratab Singh executed a 
registered deed of gift dated the 21st 
August 1896 in favour of Banketeshwar, 
bub they contend that this deed of gift 
was fictitious, and that it was invalid 
because, it was not accepted by or on 
behalf of the donee, as required by S. 122 
of the Transfer of Property Act, and be¬ 
cause no possession was delivered to the 
donee as required by S. 17 of the Oudh 
Estates Act, 1869. They maintain also 
that, even if the deed of gift bo held 
to have conveyed a valid title to the 
donee, Defendant No. 1, who is the donee's 
widow, relinquished whatever rights she 
may have inherited from the donee in 
favour of the donor by means of a regis¬ 
tered deed of relinquishment dated the 
13th of April 1901. Their case is that, 
oven if Banketeshwar be held to have 
acquired a valid title as donee, his father 
Rudr Pratab Singh would bo the next 
reversioner after the death of the donee’s 
widow, Defendant No. 1. So when 
Defendant No. 1 relinquished her life 
estate (if indeed she had such life estate) 
in favour of the next reversioner, this 
relinquishment operated as an acceler¬ 
ation of succession and vested the abso¬ 
lute title in Rudr Pratab Singh. They 
contend, therefore, that Rudr Pratab 
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Singh was the last *male owner of the 
taluqa. 

Plaintiff denies that this relinquish¬ 
ment could operate in the manner sug¬ 
gested by the defendant. 

On the 19th April 1901 (that is only 
six days after the execution of the deed 
of relinquishment) Rudr Pratab Singh 
made a will in respect of his entire 
taluqa giving a life estate to his wife 
Thakurain Shahzad Kuar, and giving her 
also authority to adopt a son. In the 
event of Shahzad Kuar’s death, without 
having adopted a son, Thakurain Sri Raj 
Kuar was to become the absolute owner 
of the estate. Rudr Pratab Singh died 
on the llbh of March 1908, and was 
succeeded by his widow Thakurain 
Shahzad Kuar in accordance with bis 
will. Shahzad Kuar died on the 16th 
of January 1918 without having made 
any adoption, and was succeeded by 
Defendant No. 1 in accordance with the 
provisions of Rudr Pratab Singh’s will. 
So Defendant No. 1 claims to be holding 
the estate, not by inheritance from 
her husband Banketeshwar, but as 
a legatee under her father-in-law’s 
will. This will purports >to give 
her an absolute estate ; therefore 
she maintains that she is entitled to 
make the alienations which are impeached 
in these suits. Defendant No. 1 is the 
principal contesting defendant. All the 
other defendants (transferees) support 
her absolute title and adopt the same 
pleas and arguments. 

On these pleadings the following issues 
were framed : 

1. (a) Was the deed of gift executed by Diwan 
Rudr Pratab Singh in favour of Banketeshwar 
Bahadur Singh on tho 21st August 1896 valid, 
having regard to the provisions of S. 122 of the 
Transfer of Property Act and S. 17 of the Oudh 
Instates Act, Act 1 of 1869 ? 

(b) Was the deed of gift fictitious ? 

2. I>id Thakurain Sri Raj Kuar on tho 13th 
of April 1901 relinquish to Rudr Pratab Singh 
the estate iu question ? 

3. If 60 , did this operate so as to accelerate 
the succession of Rudr Pratab Singh to tho 
estate ? 

4. If tho last malo holder of the estate was 
Banketeshwar Bahadur Singh, then is tho 
plaintiff entitled as nearest male sgnato or as 
reversioner or otherwise to the estate 

(a) under Cl. (10) of S. 22 of Aet 1 of 1809, 
as amended by Act 3 1910 ? 

(b) under Cl. (11) of S. 22 of Act 1 of 
1809 ? 

(c) under a custom of lineal primogeniture 
not excluding females'? 

5. Was it within the power of Thakurain 
Sri Raj Kuar, Defendant No. 1, to execute the 
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heritable and perpetual leases dated the 18th 
January 1922 (Suit No. 2) or the sale-deed 
dated the 26th June 1919 (Suit No. 3) ? 

In-Original Suit Mo. 4 of 1925, which 
was brought by the same plaintiff against 
Thakurain Gajraj Kuar (widow of Rajen- 
dra Bahadur Sipgh and owner of taluqa 
Patti Saifabad, hissa 11) and Rameshar 
Prasad Singh, the plaintiff sought a 
declaration that he was the nest re¬ 
versioner to that taluqa and that Ram¬ 
eshar Prasad Singh, who had been adopted 
by Gajraj Kuar, has not been validly 
adopted. In that suit the plaintiff 
succeeded in establishing bis claim to be 
the next reversioner, but the Court held 
that Rameshar Prasad Singh had been 
validly adopted. 

As a result of the finding on the 
question of adoption in Suit No. 4, 
Defendant No. 1 made an application 
asking that an additional issue should be 
framed in those suits (Nos. 2 and 3) as 
to whether Rameshar Prasad Singh is 
the duly adopted son of Diwan Rajcndra 
Bahadur Singh. My learned predecessor, 
on the 16th of August 1926, granted tho 
defendant s application permitting her 
to add an additional idea to her written 
statement as follows : 

That the plaintiff cannot claim tho estate as 
the nearest male agnate or as reversioner or 
otherwise in the presence of Diwan Rameshwar 
Prasad Singh, who is the duly adopted sou of 
Diwan Ra jen dr a Bahadur Singh. 

Plaintiff s counsel admitted that if 
Rameshar Prasad Singh is the duly 
adopted son of Rajendra Bahadur Singh, 
then tho plaintiff cannot substantiate 
his claim. The plaintiff was, however, 
prepared to challenge tho finding re¬ 
garding the adoption in Suit No. 4 and 
he was not precluded from challenging 
that finding by the rule of res judicata. 

At a later date, however. Defendant 
No. 1 withdrew her allegation regarding 
tho validity of the adoption of Rameshar 
Prasad Singh. It would evidently have 
been dangerous for her to admit the 
validity of the adoption, since even if 
the present plaintiff fails to establish 
his case, Defendant No. 1 may find herself 
faced by a suit instituted by Rameshar 
Prasad Singh as next reversioner for a 
declaration that any alienation made by 
her would not be binding upon tho 
reversioners. In the face of her ad¬ 
mission of Rameshar Prasad Singh's 
adoption in these suits, she would be 
debarred from challenging his adoption 
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in any suit instituted by him. Defendant 
No. 1 does not desire to fight the battles 
of Rameshar Prasad Singh by upholding 
the validity of his adoption. The result 
is that Defendant No. I has now with* 
drawn the allegation that Rameshar 
Prasad Singh is the adopted son of 
Rajendra Bahadur Singh. The other 
defendants adopt the same course,'so in 
the present suits his adoption is not set 
up by any of the defendants. This 
means that there are no pleadings re¬ 
maining upon the record which neces¬ 
sitate the retention or decision of the 
issue regarding the validity of the alleged 
adoption of Rameshar Prasad Singh. As 
stated in my order dated the 15fch 
February 1927 the trial of these suits has 
proceeded on the understanding that the 
lines of Diwan Amar Singh and Diwan 
Zahar Singh, descendants of Jai Singh 
Rai, have become extinct. The additional 
issue added by order of the Oourt dated 
16th of August 1926 have been struck 
out. 

Issue 1 (a ).—The deed of gift, which 
tho defendant impeaches as invalid and 
fictitious, was executed by Rudr Pratab 
Singh in favour of Banketeshwar on the 
21st of August 1896 (Ex. 2). In this 
deed the donor, after reciting that he is 
gre.atly involved in debt and is getting 
old and has been very much worried 
with the work of estate management and 
desires to go on some pilgrimage, pro¬ 
ceeds as follows: 

Therefore, while in a sound state of mind and 
body, without coercion or reluctance, out of my 
own free will and consent, after mature con- 
sideration, having made a gift of taluqa Oria 

Dih Jam tali.to Lai Banketeshwar 

Bahadur Singh, my son, put him in possession 

over the entire property of the taluqa from the 

execution of this deed, and withdrew my posses¬ 
sion. Now Lai Buiketeshwar Bahadur Singh 
has become the absolute owner of the entire 
villages in taluqa Oria Dit Jamtali. Since Lai 
Banketeshwar Bahadur SiDgb, aged 10 years, ia 
H 15 * > i D i >r ’ Notice I shall remain his guardian 
until ho becomes a major. As regards the man¬ 
agement of the estate, after completion of 
mutation of names, tho Government shall make 
propor arrangement through the Court of Ward©. 

1 shall not interfere in any way with the man¬ 
agement of the estate. 

The donor also makes provisi on for the 
maintenance of certain relatives and 
for his own maintenance. The execution 
and attestation of this deed of gift ar© 
not disputed, and its registration within 
the proper time is admitted. Un¬ 
doubtedly the deed does purport to con¬ 
vey an absolute title to the donee, and 
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it is for the defendants to show that it 
is invalid or fictitious. 

The first point on which the validity 
of the deed is challenged is that there 
has been no acceptance by or on behalf 
of the donee, as required by S. 122 of the 
Transfer of Property Act. S. 129 of 
that Act shows that nothing contained 
in S. 122 shall be deemed to affect any 
rule of Hindu Law. For this reason it 
is argued, on behalf of the plaintiff, that 
acceptance is unnecessary. 1 do not 
agree with this view. It is true that 
nothing in S. 122 shall be deemed to 
affect any rule of Hindu law, but that 
does not mean that S. 122 does not apply 
to Hindus. I think it only means that, 
if there is anything in S. 122 which con¬ 
flicts with any rule of Hindu Law, then 
the latter shall prevail. In the present 
instance there is no such conflict, as, 
under Hindu Law also, acceptance by the 
donee is necessary for completing a gift. 
“A gift” according to the Mitakshara 

consists in the relinquishment of one’s own 
right and the creation of the rights of another. 
The creation of another man’s rights is com¬ 
pleted on that other’s acceptance of the gift, 

but ■not *otherwise .In the case of laud, as 

there can be no corporeal acceptance without 
enjoyment of the produce, it must be accom¬ 
panied by somo little possession, otherwise the 
gift is not complete: (See Mitakshara, Ch. 3, 
Ss. 5 and 6, quoted in Mulla’s Hindu Lnv, 5th 
Edn. p 358). 

It is no doubt arguable that neither 
S. 122, Transfer of Property Act, nor 
the donor’s personal law of gifts applies 
to the case of a gift of “estato” 
property by a taluqdar or his heir. 
Act 1 of 1869 expressly lays down 
the requirements of a gift of such 
property by such a person, in Ss. 16 
and 17 of the Act, as it stood at that time. 
S. 17 requires all such transfers to be 
made by written instrument signed by 
the transferrer and attested by two or 
more witnesses. S. 17 further requires 
a gift to be made by an instrument regis¬ 
tered within one month from the date 
of its execution, and requires that the 
gift be followed by delivery of possession 
within six months. Personally I am in¬ 
clined to hold that as Act 1 of 1869 
itself lays down the conditions of a valid 
igift of ” estate ” property by a taluqdar, 
ino other conditions are necessary for the 
validity of such a gift. Special Jaws 
loverride general laws. In my opinion 
the validity of the gift should be deter¬ 
mined with reference to the special 
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provisions in Act 1 of 1869 and without 
reference to the general provisions oi 
Hindu Law or of the Transfer of Property 
Act. The question is, however, of small 
importance, since it seems clear enough 
that the gift was accepted on behalf of 
the donee. Soon after executing the 
deed of gift the donor made an application 
for mutation of names in favour of the 
donee, and mutation was accordingly 
effected, in all the khewats concerned, 
in the name of tli9 donee, under the 
guardianship of his father, under the 
mutation order dated the 23rd January 
1897. In my opinion when Rudr Pratab 
Singh, in his capacity as the donees 
guardian, got mutation effected in the 
name of the donee Banketeshwar, under 
his own guardianship, this constituted 
a valid acceptance of the gift on the 
donee’s -behalf. It is difficult to see in 
what other manner-the gift could have 
been accepted on the donee's behalf, since 
the donor was the donee’s natural guar¬ 
dian and the only person who could pro¬ 
perly accept the gift on his son’s behalf. 

The next question is whether the re¬ 
quirements of S. 17 of Act 1 of 1869 have 
been satisfied. The defendants contend 
that there has been no delivery of posses¬ 
sion as required by S. 17. Relying upon 
the ruling of the Judicial Commissioner’s 
Court in the case of Ram Lai v. Mt. Jani 
Begam (1), the plaintiff argues that S. 17 
only requires either delivery of possession 
or else registration, but not both. It is 
true that this view has been taken of the 
meaning of S. 17 in the decision quoted, 
but I very much doubt whether it is, 
correct. It appears to me that the 
language of S. 17, construed in i13 ordi¬ 
nary and natural sense, means that both 
delivery of possession and registration 
are essential. Hero again the point 1 
appears to me of small importance in the 
present case, since there is ample evi¬ 
dence of the delivery of possession. 

I have already referred to the fact 
that the donor got mutation of names 
effected in the name of the donee under 
hi* guardianship, and this fact of itself 
implies that he had delivered possession 
to the donee, since S. 34 of the U. P. 
Land Revenue Act only requires muta¬ 
tion to be effected in the case of a person 
obtaining possession by succession or 
transfer. It is also expressly stated in 
the deed of gift itself that the donor has 
(1) [I8UUJ 2 0TcT.~2l47 
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put the donee in possession over the 
entire property, and has withdrawn his 
own possession. This recital cannot be 
ignored. Moreover, after mutation had 
bean effected in the donee’s name, the 
donor in every way treated the 
donee as being the real owner of the 
estate. Rent receipts were given in 
the donee’s name. All the litigation 
concerning the estate was conducted in 
the donee’s name. Ejectment notices 
were issued in the donee's name. Ex. 76 
is a plaint in a suit instituted on the 
13th December 1897 for the purpose of 
contesting a notice of ejectment issued in 
the donee's name. Ex. 77 is the written 
statement signed by Rudr Pratab Singh 
as guardian of the donee. Exs. 80 to 
106 show that there were many similar 
suits in the revenue Courts conducted 
in Banketeshwar’s name. 

Two suits had been instituted by one 
Ganesh Prasad in 1895 against Rudr 
Pratab Singh for the recovery of loans 
secured by hypothecation bonds. After 
the dead of gift had baan executed in 
Bankoteshwar’s name, and mulation had 
been effected in his favour, ho was im¬ 
pleaded in these suits. Exs. Ill and 117 
are applications made by Rudr Pratab 
Singh for permission to compromise the 
suits on behalf of the minor. This very 
clearly shows that Rudr Pratab Singh 
regarded his minor son as the real owner 
and himself merely as the guardian. 

Then again we have the correspondence 
with -the Court of Wards. The defen¬ 
dants’ own case is that Rudr Pratab 
Singh gifted or pretended to gift the 
property to his minor son in order that 
the Court of Wards should take the 
estate under its superintendence, and so 
save it from being overwhelmed by in¬ 
debtedness. We have not gob the first 
application made by Rudr Pratab Singh, 
but obviously he must have represented 
to the Court of Wards that he had gifted 
the estate to his minor son, and mu 9 t 
have asked the Court of Wards to tako 
the estate under its superintendence on 
behalf of the donee. Ex. A-8 is a letter 
from tbo Deputy Commissioner to Rudr 
Pratab Singh, dated the 7th September 
1897, asking Rudr Pratab Singh to appear 
and give his reasons why the estate 
should bo taken under fcho superintan- 
dence of the Court of Wards. Ex. A-10 
is another letter, dated the 20th Decern- 
bei 189/, from the Deputy Commissioner 
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to Rudr Pratab Singh, stating that it 
would take at least 20 years to pay off 
the debts out of the net profits, and that 
certainly the debts could not be paid off 
before the minor attains majority, i. e., 
within ten years, without selling some 
villages worth about Rs. 50,000. Ap¬ 
parently Rudr Pratab Singh would not 
consent to the sale of any villages, so 
ultimately the Court of Wards refused 
to take over the estate, but they evi¬ 
dently believed, on representations made 
by Rudr Pratap Singh, that the minor 
donee was the real owner of the estate. 

Plaintiff's witnessess Rachhpal Singh 
(P. W. 3) and Nakched Lai (P- W. 4) 
prove that not only were receipts for 
rent given in the minor’s name (as appears 
from many receipts which have been 
filed), but also tbat the siahas and 
khataunis of the estate were prepared in 
Bankatesh war’s name. The plaintfff 
summoned the siahas and khataunis of 
the years in question from Defendant 
No. 1 who failed to produce them, on the 
allegation that they used to be kept in 
a certain room which collapsed during 
the heavy rains in 1312 Fasli, and that 
all the papers were so damaged by rain¬ 
water that the remains were not worth 
keeping. I doubt whether the important 
estate documents relating to this period 
were so completely destroyed as the 
defendants make out. In any case I see 
no reason to disbelieve the evidence of 
P. Ws. 3 and 4 to the effect that all the 
estate papers were maintained in the 
name of Bankotesh war. This would only 
bo natural, considering that all receipts 
vyere given in his name, and all revenue 

litigation, etc., was carried on in his name. 

I think it has been fully proved that the 
donee was put in possession of the estate. 

In fact I do nob see what more could 
have been done to complete the delivery 
of possession. In find that the gift was 
not invalid on the grounds alleged by 
the defendants. 

Issue 1 (b). On my finding that the 
gifd by R i It* Pratab Singh, in favour of 
his son Bankotesh war wa3 valid, every 
legal requirement of a valid gift having 
been fully satisfied, the next question 
is whether the defendants can prove the 
gift to have besn fictitious. Their caso 
is that the donor never inbended-to make 
a real gift, bub only a sham gift. Their 
position is obviously very difficult, if not 
impossible, to establish. 
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The defendants rely on certain state¬ 
ments of the parties or their representa¬ 
tives and on the conduct of the parties 
or their representatives. 

I have already pointed out that during 
the donee’s lifetime the donor never did 
or said anything to suggest that the gift 
was fictitious. On the contrary all his 
acts and statements tend to show thab 
he intended to make a real gift. But 
when the minor donee died on the 5th 
October 1899, it became convenient to 
the donor to ignore the gift and to claim 
that he remained all along owner of the 
estate. Defendant No. 1, the widow and 
legal representative of the donee, was 
living in her father-in-law’s house. She 
was very young and was on good terms 
both with him and with her mother-in- 
law. Naturally, therefore, she did not 
wish to set up any rights by inheritance 
from her deceased husband in defiance 
of her father-in-law’s wishes. Rudr Pratab 
Singh accordingly made an application for 
mutation of names (Ex. A-160) stating 
that he had executed a deed of gift in 
favour of his son “out of policy” in 
order that the property should be placed 
under the superintendence of the Court 
of Wards, but in fact he, the applicant, 
remained in possession as owner of the 
estate. He did not claim mutation as 
heir of his son, but claimed that his son’s 
name had been entered fictitiously and 
thab he, the applicant, was and always 
had been the owner and in possession as 
such. No one contested the application, 
and the applicant was no doubt in de 
facto possession of the estate, so muta¬ 
tion was effected in his name. After 
this Rudr Pratab Singh did undoubtedly 
claim and exercise full proprietary rights 
with the consent of Sri Raj Kuar and 
the other members of the family. Never¬ 
theless in certain litigations the title of 
Rudr Pratab Singh was challenged on 
the ground that he had gifted the pro¬ 
perty to his son and that Sri Raj Knar 
was, therefore, the rightful owner. In 
order to put an end to such objections, 
Rudr Pratab Singh got Sri Raj Knar to 
execute a deed of relinquishment (Ex, A 3) 
on the 13th of April 1901. In this deed 
Sri Raj Knar clearly stated that her 
father-in-law had executed a registered 
deed of gift fictitiously in favour of her 
husband, although in fact afte» the exe¬ 
cution of that deed be had himself re¬ 
mained in proprietary possession of the 
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taluqa. She declares that she has no¬ 
rights by inheritance from her husband, 
but, as doubts have arisen, she executes 
the deed, relinquishing absolutely any 
rights which may be considered to have 
accrued to her by reason of deed of gift. 

In two suits, namely the suit of Rudr 
Pratab Singh v. Tasliman Bibi & J. S . 
Wright (Exs. A-163 to A-169) and the 
suit of Rudr Pratab Singh v. Ghandika 
Pande (Ex. A-170) the plaintiff’s title 
to the estate was .challenged by reason 
of the deed of gift in favour of hia son, 
but the Courts held that the plaintiff 
had a valid' title. The ground of their 
decision was not that the deed of gift 
was fictitious, but rather that, whether 
the gift was valid or not, Sri Raj Kuar 
had in any case relinquished her rights 
to the plaintiff, so no third party could 
set up her rights as against the plaintiff. 
Rudr Pratab Singh was summoned as a 
witness in Tasliman Bibi’s case, and his 
statement (Ex. 165) is to the effect that 
he made a fictitious deed of gift in fa¬ 
vour of his minor son, but he continued 
to deal with the property as if it were 
his own.- 

Then we have the will executed by 
Rudr Pratab Singh on the 19th April 
1901 (Ex. A-4), In this will also he- 
states that he executed a fictitious deed 
of gift in the name of his son in order 
to have the estate put under the Court of 
Wards, but in fact he remained pro¬ 
prietor and possessor as before. Ex. A-5- 
shows that Rudr Pratab Singh made a 
gif”, of certain villages to Sri Raj Kuar 
on the 20th July 1903 and this shows 
that Sri Raj Kuar admitted the donor’s 
title by accepting the gift from him. 

I am doubtful in the first place whe¬ 
ther Rudr Pratab SiDgh, or any person- 
claiming through him, can even be heard 
to allege that he did not intend to make 
a real gift, but only intended to make a 
sham gift. The defendants’ case is that 
Rudr Pratab Singh intended to make a. 
sham gift for the purpose primarily of 
deceiving the Court of Wards and inci¬ 
dentally of deceiving any ocher person 
who might have dealings with the estate. 
In otuor words Rudr Pratab Singh claims 
to have had a fraudulent or, at least, 
deceitful intention. The maxim nemo, 
allegaus turp>tndinem suam est audi- 
end ns -eeim t.o ho applicable. The 
dono-* or hn representatives cannot be 
allowed to take advantage of his own ■ 
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wrong doing. It is a fundamental prin¬ 
ciple thab “ no man is allowed to bake 
advantage of his own wrong ; far le3s of 
Iki3 wrong intention which is not ex¬ 
pressed ” : see Broom’s Legal Maxims, 
•1th Edn., p. 201. It suited Rudr Pratab 
Singh, after his son’s death, to ignore the 
gift and bo treat it as a nullity by de¬ 
claring that he had no intention of 
making a real gift, but only a sham gift. 
Obviously this deceitful intention was 
not expressed in the deed of gift itself 
even if it existed in his own conscious¬ 
ness. I think he cannot be allowed to 
take advantage of his wrong intention 
which was not expressed, and thus to 
revoke his own gift. 

Then the question arises whether any 
evidence is admissible, in face of the 
provisions of S. 92 of the Indian Evi¬ 
dence Act, for the purpose of contradict¬ 
ing or varying the terms of the deed of 
gift. Obviously no evidence of any oral 
agreement or of any statement is admis¬ 
sible for the purpose mentioned. For 
thab reason I think the statements made 
by Rudr Partab Singh in his application 
for mutation and in his evidence in 
Tasliman Bibi’s case, and in his will, 
and the statements made by Sri Raj 
Kuar in her deed of relinquishment to 
the effect that the deed of gift was 
fictitious, are inadmissible for proving 
that the gift was a sham. These state¬ 
ments are relied upon for contradicting 
the terms of the deed of gift. For in¬ 
stance, when the donor states in the 
deed of gift that the donee has become 
the absolute owner of the taluqa, the 
defendants would have us believe on the 
strength of the statements mentioned, 
that the donor only intended that the 
donee should become the apparent owner 
of the taluqa. Such evidence appears 
to mo to bo expressly excluded by S. 92. 

It is open to argument, however, 
whether the conduct of parties cannot 
be considered for the purpose of deter¬ 
mining the real nature of the transac¬ 
tion and the real intention of the 
parties. In certain cases it has been 
■held that the subsequent conduct of the 
parties and the surrounding circum¬ 
stances may he considered for the pur¬ 
pose of showing that a transaction is 
not what it appears to ho. For instance, 
for proving that an apparent sale was in 
reality a gift or for proving that an 
apparent sale was in reality a mortgage. 


The defendants have relied upon certain 
remarks by Mr. Justice Mukerji in the- 
case of Miriam Bibi v. Ibrahim (2). In 
that case a Mahomedan father was 
alleged to have made certain oral gifts 
in favour of his son and the question 
was whether the gifts were genuine or 
fictitious. The learned Judge remarked : 

In the case of a transfer for consideration 
where tha question arises whether the ostensible 
purchaser is also the real purchaser, it is pos¬ 
sible to apply the familiar test usually conclu¬ 
sive in this class of cases, namely, what i3 the 
source of the purchase money. In a case of gift, 
however, when it is alleged that th9 trans¬ 
action was fictitious, this test naturally 
fails, and we hav Q to rely upon other 
aspects of the matter, namely, .the surrounding 
circumstances, contemporaneous with the gift 
and the subsequent conduct of the parties 
concerned. 

He found that there was no reason¬ 
able motive for the alleged gifts, and in 
view of all the circumstances of that 
case there were no real gifts. It must 
be noted that in that case the alleged 
gifts were oral gifts, hence S. 92 of the 
Evidence Act had no application, and 
even the statements of the parties could 
be taken into consideration. In the 
present case, I think only the conduct 
of the parties, at most, can be takeD 
into consideration and, in my opinion, 
their conduct falls far short of proving/ 
that Rudra Pratab Singh never intended* 
to make a real gift. I should arrive at 
the same conclusion even if it were held 
that all the statements made by Rudra 
Pratab Singh and Sri Raj Kuar wore also 
admissible in evidence. In my opinion 
even if the whole of the evidence relied 
upon by the defendants is treated as 
admissible, it only shows that Rudr 
Pratab Singh found it convenient to 
ignore the gift and to treat it as fictitious 
after the donee’s death. His statements 
that the gift was fictitious are obviously 
self-interested. There is absolutely no 
evidence to show that Rudr Pratab 
Singh, at tho time of the gift or at any 
time up to the donee’s death which oc¬ 
curred about three year 3 later had any 
intention of making a fictitious gift or 
of treating the gift as if it were ficti¬ 
tious. He had a clear motive for making a 
real gift. It is the defendants’ own case 
that tho gift was made in order that the 
property should be taken under the 
Court of Wards on behalf of the minor 
donee, so, in my opinion the donor must 

(2)' [1918] 28 O. £j. J. 306=48 I. C. 561 . 
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%>e taken to have meant what he said in 
his deed of gift. He intended to transfer 
the property to his son. All his state¬ 
ments and all his acts during the donee’s 
lifetime go to support the same view. 
I think the defendants have entirely 
failed to prove the deed of gift to be 
fictitious. 


I find both parts of this issue against 
the defendants. 

Issue 2 and 3. As the result of my 
finding that the gift was valid and 
passed a legal title to the donee Banke- 
teshwar, it follows that on the donee’s 
death his widow, Sri Raj Kuar was 
entitled to the estate under S. 22, Cl. (7) 
of the Act. The legal title to the estate 
vested in her by inheritance although 
she is-not strictly speaking an “ heir ” 
within the meaning of the Act. 

On the 13th of April 1901 she executed 
a registered deed of relinquishment (Ex. 
A 3). In this deed she recites the fact 
that her father-in-law Rndr Pratab Singh 
had executed a registered deed of gift of 
the taluqa fictitiously in favour of her 
husband, although in fact, after the 
execution of that deed, Rudr Pratab 
Singh himself remained in proprietary 
possession. She goes on to say that, 
although she herself claims no title to 
the estate by inheritance from her hus¬ 
band, nevertheless certain persons have 
disputed Rudr Pratab Singh’s title on 
account of the execution of the deed of 
gift. Therefore, she executes this deed 
of relinquishment declaring that the deed 
of gift in the name of her husband was 
merely fictitious and that she has no 
right in the said taluqa, but for the pur¬ 
pose of removing doubts and controver¬ 
sies she hereby relinquishes absolutely 
that proprietary right which may be 
considered to have legally accrued to 
her on account of the deed of gift and 
mutation of name in her husband’s 
favour.. She expressly states that she 
relinquishes her rights in favour of her 
father- in* law. 


The defendants’ case is that Rudr 
Pratab Singh was the next reversioner 
and that the effect of this deed of relin¬ 
quishment was to accelerate his succes¬ 
sion to the estate and to vest in him a 
*uU proprietary title. The plaintiff 
denies that Rudr Pratab Singh was the 
next reversioner and denies that a 
widow, who succeeds to an estate under 
S. 22 Cl. (7) ( whom I call a “ taluqdar’s 


widow ” ), is empowered to relinquish 
her interests. If she does purport to 
relinquish her interests, even to the 
next reversioner then he denies that such 
relinquishment will operate to accelerate 
succession. 

I will first take up the question whe¬ 
ther Rudr Pratab Singh was the next 
reversioner in the year 1901. This ques¬ 
tion is not free from difficulty. If Sri 
Raj Kuar had died in 1901, succession to 
the estate would have been governed by 
S. 22, Cl. (ll), that is, the estate would 
have descended to such persons as would 
have baen ’ en titled to succeed to the 
estate under the ordinary law to which 
persons of the religion and tribe of the 
taluqdar or his heir are subject. 

Now the question is whether in this 
case the expression “ ordinary law ” 
means the Hindu Law of the Mitakshara 
School (modified by such custom as might 
be proved applicable), or whether it 
means that the terms of the taluqdari 
sanal can be resorted to for the purpose 
of determining succession. No special 
custom has been proved in this case, so 
the only question is whether the terms 
of the sanad are applicable as modifying 
the ordinary Hindu Law. Under Hindu 
Law Banketeshwar’s mother Shahazad 
Kuar should be the next heir. This i 3 
admitted. But the defendants argue 
that the mother is excluded in favour of 
the father Rudr Pritab Singh by terms 
of the primogeniture sanad. It is ad¬ 
mitted that Ilarmangal Singh received a 
sanad in the primogeniture form. This 
sanad contains a condition that in the 
event of the grantee dying intestate, or 
of any of his successors dying intestate, 
the estate shall descend to the nearest 
male heir according to the rule of 
primogennibure. If the terms of the 
sanad are applicable, then no doubt the 
mother would be excluded in favour of 
the father, since female heirs are alto¬ 
gether excluded. So the question whe¬ 
ther the father or the mother was the 
next heir depends upon whether succes¬ 
sion was governed by the primogeniture 
sanad or by Hindu Law. Harmangai 
Singh was a taluqdar entered in list II 
and holding a promogenituro sanad. The 
rule of succession in such taluqas, under 
S. 22 (1.1), has been the subject of many 
Privy Council decisions. 

The loading case on this point is the 
case of Brij Indar Bahadur Singh v. 
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JRani Janki Kuar (3). This was a suit 
relating to succession to the estate of a 
taluqdar entered in List II holding a 
primogeniture sanad. Their Lordships 
of the Privy Council very clearly laid 
down that the limitation in the sanad 
was wholly superseded by Act 1 of 1869, 
and that the rights of the parties claim¬ 
ing by descent must be governed by the 
provisions of S. 22 of that Act. With 
reference to Cl. (ll) of S. 22 they observe : 

In the absence of any special custom applica¬ 
ble to the particular tribe or family to which 
Kablas belonged the ordinary law applicable 
to persons of her religion and tribe is the 
Mit&kshara. 

As her daughter was her heir according 
to Mitakshara Law, the daughter was 
found to be entitled to succeed under S. 
22, Cl. (11). If the terms of the primogeni¬ 
ture sanad had been applicable then of 
course the daughter could not have 
succeeded. 

This ruling which was delivered in 
1877 has been followed expressly or 
tacitly in a long series of decisions. We 
may refer next to the case of Achal Ham 
v. Udai Partab (4), decided by the Privy 
Council in 1883. This was also a case 
of a list II taluqdar holding a primogeni¬ 
ture sanad. It was hold that where a 
fcaluqdar’s name was entered in the 
second, hub not in the third of the lists 
maintained under tho Act, the estate, 
although it was to descond to a single 
lieir, was not to ho considered as passing 
according to tho rules of lineal primo¬ 
geniture. The terms of the primogeni¬ 
ture sanad were ignored although the 
sanad had been relied upon. 

The same view was again taken by the 
Privy Council in the case of Han • Bijai 
Bahadur Singh v. Jagatpal Singh (5), 
the first Dasratpur case decided in 1890 
Thi9 was also a case of a list II taluqdar 
holding a primogeniture sanad. Their 
Lordships referred to the condition of the 
grant that it should descend to the 
nearest male heir under the rule of pri¬ 
mogeniture, but (following the leading 
case mentioned above) they held that 
according to Cl. (11) of S. 22 the estate 
descended to the heir according to Hindu 
law. In that case it was the mother 
who wa« the heir. According to the 

"(3) f 1877] 5 I. A. 1=1 C.. L. R. 318=3 Sutbor 
474~ 3 Sar. 763 (P C.). 

(4) [1883] JO Cal. 511 = 11 I. A. 51 (P. C. . 

(5) ri890] 18 Cal. 111 = 17 I. A. 173=5 Sar 
690 (P C), 
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plaintiff it was the mother in tho present 
case also who was the heir. Between 
collaterals proximity of degree prevailed 
over seniority of line. The terms of tho 
sanad were not resorted to for deter¬ 
mining the heir under the ordinary law. 

Then we have the case of Narindar 
Bahadur Singh v. Achal Ham (6), decided 
by the Privy Council in 1893. This is 
also a case of a List II taluqdar holding 
a primogeniture sanad. Here again it 
was held that the estate descends to a 
single heir bub nob necessarily by the 
rule of lineal primogeniture. If a custom 
of succession by lineal primogeniture 
were proved then no doubt it could be 
applied in modification of the ordinary 
law, but there is no suggestion that the 
terms of the sanad could be applied in 
modification of the ordinary law. 

Next we have the Gaura case, Balbad- 
dar Singh v. Sheo Narain Singh (7), 
which was decided by the Privy Council 
in 1899. This was also a case of a List II 
taluqdar holding a primogeniture sanad. 
Their Lordships held that as the taluqdar 
was entered in List II and not in List III, 
the single heir is, in the absence of any 
family custom to the contrary, to bo 
ascertained by the rules of the Hindu 
common law. The heir was thus deter¬ 
mined by proximity of degree instead of 
by seniority of line. This means that 
the rules of Hindu law are to take effect 
notwithstanding tho terms of the primo¬ 
geniture sanad. 

Then we have the case of Jagdish 
Bahadur v. Shco Pratah Singh (8),. 
decided by the Privy Counoil in 1901. 
This also relates to a List 2 taluqdar 
holding a primogeniture sanad. Here 
again tho terms of the primogeniture 
sanad were disregarded and the single¬ 
heir was determined according to the 
rules of Hindu law. 

Then we have the case of Jagatpal 
Singh v. Jagcshar Bahadur Singh (9). 
known as the second Dasratpur case 
decided by the Privy Council in 1902. 
This case relates to a List II talnqdar 
holding a primogeniture sanad, but the 
heir was determined not by the rule of 
lineal primogeniture, b»t according to 
t he rules of H ind•» lav. It is only when 

(6| [1893] 20 Oal. 649=20 I. A. 77 (P. O.). 

(7) [1899] 27 Cal. 344 = 26 I. A. 194 (P. O.). 

(8) • 190L] 23 All. 369 = 28 I. A. 100=8 Sar. 19' 
(P. C ). 

(9) [1902] 25 All. 149=30 I. A. 27=8 Bar. 367 
(P. C.). 
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there are two or more persons entitled 
to succeed under Hindu law that senio¬ 
rity of line or priority of birth have to 
be taken into account for determining 
the single heir. 

The case of Debi Bakhsh Singh v. 
Chandrabhan Singh (10) decided by the 
Privy Council in 1910 relates to a Hist 5 
taluqdar holding a primogeniture sanad. 
In that case a distinction was made bet¬ 
ween taluqdars in Hist 2 and those in 
Lists 3 or 5. In the case of a List 5 
taluqdar it was held that the terms of 
the sanad were applicable for determin¬ 
ing the heir under S. 22, Cl. (11). This 
decision is in no way inconsistent with 
the view taken in the previous rulings 
referred to, that in the case of List 2 
taluqdars the terms of the sanad had 
been superseded by the Act. The dis¬ 
tinction between List 2 taluqdars and 
taluqdars in Lists 3 and 5 was clearly 
emphasized. 

The law on this point has been elabor¬ 
ately discussed by the Bench of the 
Judicial Commissioner's Court in the 
case of Ghisa v. Gajraj Singh (11). After 
quoting and discussing all the important 
rulings on this point they remark at 
page 316 : • 

la the first place we have the fact that a 
series of decisions of the Court of ultimate resort 
has laid down definitely tho proposition that iu 
the case of List 2 estates the terms of the sanad 
cannot affect the rule of succession, on the 
ground that the limitations contained iu the 
sanad had b3eu wholly superseded by tho Act. 
This proposition which was first laid down in 
the year 1877 has beau acted upon ever since and 
we fjel bound to abide by the principle which is 
embodied in the legal maxim stare decisis. 

The defendant relies very strongly 
upon th3 recent ruling of the Privy 
Council in the case of Badri Narain 
Singh v. Harnam Knar (12) decided in 
1922. This was a case of a List 4 taluq¬ 
dar holding a primogeniture sanad. In 
that case it was held that where S. 23 is 
applicable the situation governing tho 
succession has to be found apart from tho 
statute, that is, in tho ordinary law 
applicable, as if Act 1 of 1869 had not 
been passed It was further held that 
the words “ ordinary law in S. 23 did 
not merely mean tho personal law of the 

UO> [1910] 32 All. 599=13 "670."316=7 I. CT 
721—37 I. A. 168 (P. C ). 

(11) ri 915 ] 18 O. C. 299 = 33 I. C. 371=3 O. L. 

J. 45. 

(12) A. I. R. 1922 P. C. 289=11 All. 119 = 19 
I. A. 276 (I». C.). 

19 27 0/37 & 38 


intestate’s tribe or religion uncontrolled 
by custom or Act of the Indian Legis¬ 
lature. These words would include nob 
only custom but also the sanad, where 
the sanad contained the rules of succes¬ 
sion which is enforceable by statute. 
The contention of the defendants is that 
the effect of this decision is to overrule 
all the long series of decisions referred 
to above in which it has been held thab 
the berms of the sanad are not applicable 
for determining the single heir to a 
List 2 estate under S. 22, Cl. (11). 

It must be admitted that the language 
adopted by their Lordships of the Privy 
Council in this judgment goes far to 
support the defendants' contention. It 
is true that they were construing the 
language of S. 23 and not the language 
of S. 22, Cl. (11), bub their Lordships 
themselves pointed out that the terms 
of S. 23 are precisely similar to those of 
S. 22, Cl. (ll), and they see no sufficient 
reason for giving to them a different 
construction. They came to the conclu¬ 
sion that in S. 23 the expression “ ordi¬ 
nary law ” would include not only 
custom bub also a sanad, where the 
sanad contains a rule of succession. If 
ordinary law ” in S. 23 is to be inter¬ 
preted in this sense, then it would seem 
to follow thab the same words in S. 22, 
Cl . (11), are to he interpreted in the 
same sense. Moreover, their Lordships 
refer to the dictum of Sir Barnes Peacock 
in Brij Indar Bahadur Singh v. Rani 
Janlci Kuar (3) that tho limitation in 
the sanad was wholly superseded by Act 
1 of 1869 and thab the rights of the 
parties claiming by descent must be 
governed by the provisions of S. 22 of 
that Act, hut they go on to point out 
thab iu that case the contest was between 
two persons neither of whom could claim 
under the sanad and remark : 

This being so the case is no authority for the 
view that tho effect of S. 2‘2, Cl. (11) or of S. 23 
of the Act was wholly to destroy the rules of 
succession laid down under sanads which had 
been so recently granted. 

As their Lordships have not expressly 
ovorrulod tho view taken in so many 
previous decisions of the Privy Gouncii, 
thab in the caso of List 2 taluqdars ab 
least the terms of the sanad have beeu 
superseded by the Act, I am reluctant to 
interpret their ruling in Badri Narain 
Singh v. Harnam Knar (12) as being 
intendocl to overrule that view. Thab 
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ruling did not relate to a List 2 estate. 
So far as estates entered in Lists 3 and 5 
are concerned the Privy Council have 
held that the terms of the sanad do 
govern succession under S. 22, Cl. (11). 
This was laid down in the case of Debi 
Bakhsh v. Chandra Ban (10) as already 
mentioned. So, when their Lordships 
say that the case of Brij Indar Bahadur 
Singh v- Rani Janki Kuar (3) is no 
authority for the view that the effect of 
S. 22, Cl. (ll) was “ wholly to supersede " 
the rules of succession laid down under 
the sanad, it may be that they meant 
that the effect of S. 22, Ci. (ll) was not 
to destroy the rules of succession laid 
down under sanads in the czse of estates 
entered in List 3 and 5. For these 
reasons I am unable to accept the defen¬ 
dants' contention that the ruling on 
which they rely has the effect of over¬ 
ruling all the previous decisions (referred 
to above) relating to taluqas entered in 
List 2. 

I think it advisable to discuss briefly 
the further question whether the rules 
of intestate succession laid down in the 
primogeniture sanad were not revived by 
the operation of the Crown Grants Act, 
1895, as this question does not seem to 
have been determined by any ruling of 
the Privy Council. 

At first sight S. 3 of that Act might 
well be taken to mean that the rules of 
succession contained in the sanad would 
be valid and tike effect according to 
their tenor notwithstanding anything 
contained in S. 22 of Act 1 of 1869. In 
other words, if there were any inconsist¬ 
ency between the rules in the sanad and 
the rules in S. 22 then the former would 
prevail. If this view were correct then 
even the widow, who is expressly given 
a place in the order of succession in 
CI. (7) of S. 22, would be excluded by 
the sanad which excludes all female 
heirs. But I think this view is not 
correct. The object of the Crown Grants 
[Act, as indicated in the preamble, was 
to make it clear that the Crown had 
power to make grants of land upon any 
terms it pleases. For instance, the Crown 
eould lay down a rule of succession 
(repugnant to the ordinary law. But I 
think the Act cannot be taken to mean 
that when the Crown has granted an 
estate upon certain term3, then those 
terms are to hold goed in perpetuity, 
and that the Crown is precluded from 
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modifying those terms by subsequent 
legislation. S. 22 of Act 1 of 1869 did 
modify the rule of succession contained 
in the sanads, and in my opinion the 
Crown Grants Act has not the effect of 
reviving the terms of the sanads, I agree 
with the view taken by a Bench of the 
Judicial Commissioner’s Court in Ohisa 
Singh v. Gajraj Singh (II). 

I take it, therefore, that the next heir 
after the death of Sri Raj Kuar would 
have to be determined under S. 22, Cl. (11) 
in accordance with the rules of the 
INIitakshara as no special custom has been) 
proved. It follows, therefore, that the 
mother Shahzad Kuar and not the father, 
Rudr Pratab Singh, would be the next 
reversioner after the death of Sri Raj 
Kuar. If Rudr Pratab Singh was not 
the next reversioner, I think, the relin¬ 
quishment in his favour would not 
operate to accelerate his succession even 
under Hindu law. 

It has no doubt been settled by long 
practice and confirmed by decisions that 
a “ Hindu widow ” can renounce in favour 
of the nearest reversioner, if there be 
only one, or of all the reversioners nearest 
in degree, if more than one at the 
moment. That is to say, she can, so to 
speak, by voluntary act operate her own 
death. The principle on which the 
whole transaction rests is the effacement 
of the widow which opens the estate of 
the deceased husband to his next heirs 
at that date. So, if Rudr Pratab Singh 
had been the next reversioner, then I 
think under Hindu law the relinquish¬ 
ment would operate as accelerating his 
succession, since the widow did surrender 
her whole interest in the whole estate 
in his favour. But I think there is no 
good authority for holding that even 
under Hindu law a widow can relinquish 
her estate in favour of a secondary male 
heir, merely with the consent of the 
nearest female heir, so as to accelerate 
the succession of the former. 

The defendants have relied upon a 
decision by a single Judge of the Judicial 
Commissioner’s Court in the case of 
Janki v. Sunder Lai (13). In that case 
a Hindu widow executed a deed of gift 
transferring the entire property left by 
her husband to her daughter’s son. It 
was found that her daughter, who wa3 
alive, had assented to the gift and tbafc^ 

(13) CIOIOJ 22 O. G. 16(5 = 53 I. G. 462=:6 O. C. 

J. 4GG. 
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the gift operated as an acceleration of 
the estate in favour of the daughter s 
son who was the nearest male heir. It 
will be noticed that this was a case of a 
gift and not of a mere relinquishment. 
Moreover the learned Judge who decided 
that case relied upon a decision of the 
Madras High Court in the case of 
Chinnaswami Pillai v. Appaswami Pillai 
<14), although that decision does not 
appear to me fully to support his view. 
In the Madras case the widow and 
daughter of a deceased Hindu surrendered 
their interests in the estate in favour of 
the daughter's son under a deed executed 
by them both. It was held that such a 
joint surrender might be treated as a 
surrender by the widow to the nest 
female heir, which vests the property in 
the next female heir for a moment 
and an immediate surrender of the 
property so vested for a moment in 
the next female heir by the latter to the 
next male heir, the result being to vest 
an absolute title in the secondary male 
heir. That case can, therefore, be 
clearly distinguished on the facts. In 
the present case Shahzad Kuar, who, in 
my opinion, was the nearest female heir 
did not join in the execution of the deed 
of relinquishment. The deed of relin¬ 
quishment certainly does not purport to 
be made in her favour. So ic cannot be 
held that the estate vested in her even 
for a moment or that she surrendered it 
to the secondary male heir. She could 
not validly surrender an estate which 
was not vested in her even for a moment. 

Defendant No. 1 has produced oral 
evidence, namely the evidence of a wit¬ 
ness Aditya Sahai (D.'W. 1), to prove 
that Shahzad Kuar did in fact consent 
to the relinquishment. She carried on 
the negotiations between Sri Raj Kuar 
and the witness. The draft deed was 
read out and explained both to her and 
to Sri Rij Kuar and she wa3 present at 
the time of it3 execution and registra¬ 
tion. I see no reason for doubting the 
truth of this evidence, since it certainly 
appears to me from the circumstances 
. that Shahzad Kuar did consent to the 
deed of relinquishment. She certainly 
accepted her husband's will in her favour 
and this implies that she disclaimed any 
interests which she might have acquired 

Tl4j ClOISl 4 2~Mad7 25=35 M. L. JT 512=43 I. 

C. 147=3 M. L. W. 512=(1919) M. W. N. 

7f6. 


by inheritance from her son, but the 
mere fact that she did assent to the 
relinquishment does not make it operative 
in accelerating the succession of Ru-dr 
Pratab Singh even if the rules of Hindu 
law are held to be applicable to a sur¬ 
render by a taluqdar’s widow. 

Even if the deed of relinquishment, if 
executed by a Hindu widow, would 
operate as accelerating the succession of 
Rudr Pratab Singh under Hindu Law, it 
by no means follows that it would have 
the same effect under any other system 
of law. The position of a “taluqdar’s 
widow” is not identical with the position 
of a “Hindu widow” and the incidents 
of the eatate of a taluqdar’s widow are 
not governed by the rules of Hindu law 
applicable to the estate of a Hindu 
widow, even though the taluqdar’s 
widow may be a Hindu. A taluqdar’s 
widow, who i3 a Hindu, is in the same 
position as a taluqdar’s widow who is a 
Mahomedan or a Christian, and the 
rules of Hindu Law would not apply to 
her simply because she happens to be a 
Hindu. The estate of a taluqdar’s widow 
is created by statute and is the same for 
all such widows, irrespective of the 
personal law applicable to persons of 
their religion or tribe. It has, however, 
been argued that the doctrine of sur¬ 
render by a Hindu widow is not peculiar 
to Hindu Law, but is founded upon 
general principles of jurisprudence, and 
might, therefore, be applied to a taluq¬ 
dar’s widow. It may be a fact that the 
whole doctrine of surrender and conse¬ 
quent acceleration of’ the reversion has 
no basis in Hindu smritis, but has been 
evolved by Courts of justice on general 
principles of jurisprudence, as remarked 
by a learned Judge of the Madras High 
Court in the case of Vaidj/anath a Sastrt 
v. Savithri Ammal (15). But I have not 
been able to discover that the same 
principles have been applied to any 
system of law other than Hindu Law. 
No authority has been shown to me for 
holding that a Mahomedan or a Chris¬ 
tian widow can. by relinquishing her 
estate in favour of her next heirs, thereby 
accelerate their succession. Hence I see 
no reason for holding that a taluqdar’? 
widow can, on general principles of 
jurisprudence, relinquish her estate in| 
(T5)~[1917] 41 Mad. 75=33 M. L, J. 337^=0 
M.Li.W. 542 = 42 I.C. 245=(1917) M.W.N 
653 (F.B.). 
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favour of her next heirs so as to accel¬ 
erate their succession. 

The learned counsel for the defen¬ 
dants has relied upcu the power given 
to a tenant for life under English Law to 
surrender his particular estate to the 
remainderman or reversioner in fee. He 
refers to Halsbury’s Laws of England, 
Vol. 24, page 292 : 

A surrender is the opposite of a r, f lea ;i e ! * n , a 
release the greater future estate is abandoned to 
and enlarges the smaller particular estate ; in a 
surrender the smaller particular estate is given 
up to and merges in the greater future estate. 

He also refers to 2 Blackstone s Com- 

mentaries 326 : . . 

Surrender properly is a yielding up an estate 

for life or years to him that hath an immediate 
estate in reversion or remainder wherein the 
estate for life or years may drown by mutual 
agreement between them. 

This provision of English Law. how¬ 
ever, is inapplicable to the estate of a 
taluqdar’s widow. It is true that she has 
an estate for life and her position is very 
nearly akin to that of a tenant for life 
in English Law. But the position of the 
reversioners to the estate of a taluqdar’s 
widow is essentially different fiom the 
position of a remainderman or rever¬ 
sioner in English Law. The latter has 
vested interest. The particular estate 
is vested in the tenant for life while the 
reversion or remainder is vested in the 
reversioner or remainderman Low it 
has been definitely held by the Privy 
Council in the case of Tiara ith Kicxr v. 
Indcr Bahadur Singh (lb), that under 
the Oudh Estates Act. the succession to 
collaterals opens on the death of the 
widow just as under ordinary Hindu Law 
and that the next reversioner has 
nothing more than an expectancy and so 
has no vested or transferable interest. 
The doctrine of surrender by a tenant 
for life under English Law cannot, there¬ 
fore be applied to a taluqdar s widow, 
[n her case there is no reversioner or 
remainderman having a vested inteiesfc. 
Under the Oudh Estates Act the next 
-eversioner having no vested interest at 
Ul. the taluqdar’s widow cannot, by sm- 
•onder to him, cause a merger of her 
particular estate with the reversioner s 
greater future estate because tho isvoi- 
sioner has no ‘estate” of any description. 

b it merely an expectancy. 

Then again it has bee n argued that an 

‘ f 10) A. 1. U. 1^22 l y . O. 403=20 O. C. 2‘2i—uO 
I. A. G ‘J (P.O.). 


heir cannot be compelled to accept aa 
inheritance against his will. This pro¬ 
position doe3 not appear to be correct. 
Certainly it is not correct under English 
law : see Williams on Real Property, 23rd 
Edn. page 88 : 

Aa heir at law is the only person in whom 
the law of England vests property whether he 
would or no. If I make a conveyance of land 
to a person in my lifetime or leave him any 
property by my will, he may if he pleases dis¬ 
claim taking it and in such a case it will not 
vest iu him against his will. But au heir at 
law immediately oa the dicease of his ancestor 
become! at common law presumptively possessed 
or seised in law of all his lands. No disclaimer 
that he might make would have auy effect., 
though of course ho might, as soon as he pleases, 
dispose of his property by au ordinary con¬ 
veyance. 

So I think that cn Bankefceshwar’s 
death, the estate vested in Sri Raj Kuer 
whether she would or no, and her 
relinquishment or renunciation or sur¬ 
render or disclaimer was inoperative to 
prevent the estate vesting in her. 

It has been further argued that, even 
if the relinquishment did not operate so 
as to accelerate Rudr Pratab Singh’s 
succession, it m ist at least be treated as 
a transfer of the widow’s interests to 
Rudr Pratab Singh. This case of a 
transfer was not stated in the pleadings 
nor has any issue been framed on that 
point. In any case the argument has 
no force. The relinquishment does not 
even purport to be a transfer. It might 
no doubt have the effect of estopping 
Rudr Pratab Singh, but it cannot bind 
the reversionary heirs, who do not claim 
as her representatives. Even if it were 
a transfer it could only amount to a 
transfer of the widow’s life interest, 
since the widow could nob transfer a 
greater interest than she herself held. 
So in any case she could not trausfer the 
full proprietary title to Rudr Pratab 
Singh. 

The plaintiff contends that a taluq- 
dar's widow is not empowered even to 
transfer her life interest. His argument 
is that S. II of the Act lays down the 
powers of a taluqdar and his heirs and 
legatees to make transfers, but as a 
taluqdar’s widow is not au heir no powers 
of transfer have been given to her under 
S. 11. Therefore, it must be presumed 
that she has no powers of trausfer what¬ 
ever. I do not agroe with this view. H 
she had no power whatever of transfer 
then she could not even grant an ordi- 
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-nary agricultural lease, which would be 
absurd. Under the Transfer of Property 
Act, and upon general principles of law 
a.tenant for life could transfer his own 
interest. S. 11 is nob a complete code 
laying down the powers of transfer to bo 
enjoyed by every class of person referred 
bo in the Act. S. 1L does not apply bo 
taluqdars’ widows. I think that as 
taluqdars’ widows are not expressly 
debarred from exercising powers of trans¬ 
fer it should be held that they may 
exercise such powers of transfer as are 
ordinarily exercisable by tenants for 
life. 


It has also been argued for the 
plaintiff that the terms of S. 22 of 
the Act prohibit a taluqdar’s widow 
from relinquishing li 3r estate so as 
to accelerate the succession of the 
next heir. It is true that in S. 22 suc¬ 
cession of the next heir opens out upon 
the death of the widow or in default of 
the widow, and there is certainly no 
suggestion that she could accelerate 
succession by relinquishment. I am nob 
prepared to hold that S. 22 can be road 
as precluding a taluqdar’s widow from 
relinquishing her estate so as to accel¬ 
erate succession, but I see no reason for 
ascribing a power of relinquishment to 
10 } analogy of the power posses- 

sed by a Hindu widow under Hindu Law. 
Hindu Law has nothing to do with the 
and . fchore i9 nothing in Act i of 
9, or in the general principles of 
law, which seems to justify the exten¬ 
sion of a doctrine of Hindu Law to a 
taluqdar’s widow. 


My finding on Issues 2 and 3 is tha 
riRajKuerdid nob make any valii 
relioquishmenfe of the estate in favo i 
° .. udr Pratab Singh and that th 
relinquish meat which she purported t 
e did nob operate so as to aocelerat' 

nis succession to the estate, nor did i 

operate so as to transfer her interests t< 
Rudr ?ratab Singh. 

I N °* Having found that Ban 

5 vvar was the last male owner o 
Qstafc0 > the next question i 
w rether the plaintiff has establishoc 

to Fu a , lm , fc ° be bhe nearest male agnat< 
Dkek6,hwa r according to the rule o 

of S oo^ 1 ^° S ! n i fcUr0 UDder CL < 10 

Act f i a a;j now amended bn 

timLJh 010 - No «»“om of linea 
primogeniture and excluding females ' 


has been proved. The provisions of 
Cl. (11) of S. 22 of the Act, as it stood 
before the amending Act of 1910, will not 
be applicable, since when the succession 
opens on the death of Sri Raj Kuer, 
succession will be governed by - Cl. (10) 
of S. 22 as now amended. (The judg¬ 
ment then proceeded to discuss the evi¬ 
dence and pedigree produced by the 
plaintiff and continued.) I have had some 
difficulty in holding that statements 
made by deceased members of the family 
about certain facts of family history, such 
as the killing of Shamsher Singh by Zahar 
Singh and the possession of the estate by 
Indarjit, or Zorawar, or Chhattarpatti, 
or Zabar, etc , are admissible in evidence 
under S. 32, Cl. (5) of the Evidence Act. 
The same difficulty appears to arise in 
respect of statements regarding the 
seniority of members of the family, but 
such statements have been treated as 
admissible by the Privy Council. It 
seems necessary to give a very liberal 
interpretation to the words “when the 
statement relates to the existence ol 
any relationship by blood relations.” 
Otherwise the only evidence of any value 
regarding matters of family history 
would be excluded. Neither party objects 
to the admissibility of such statements 
in evidence, and as the primary object 
of a Court of Justice is to ascertain the 
truth, I think it is practically impossible 
to exclude such statements. (The judg¬ 
ment thon further discussed the evidence 
and finding that the plaintiff had failed 
to provo that he was the next rever¬ 
sioner proceeded with Issue No. 5). 

Issue /Vo. 5.—In view of the findings 
already arrived at it is unnecessary to 
say much on this issue. Thakurain Sri 
Raj Kuar has only a life interest as a 
taluqdar’s widow, and she has no autho¬ 
rity to make transfers, which are binding 
upon the next reversioners. It has been 
suggQsted on behalf of the Court of 
Wards that the transfers might be valid 
and binding upon the reversioners if 
they are made for legal necessity, but 
no evidence has boon forthcoming to 
prove the existence of legal necessity, 
nor has any authority been shown to mo 
for the proposi cion that a taluqdar’s 
widow can mako alionafcions binding 
upon the revorsioners for legal necessity. 
The question whether the next rever¬ 
sioners will he entitled to recover pos¬ 
session of the property transferred with- 
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out payment of compensation does not 
arise in these suits, in which possession 
of the transferred property is noG 
claimed. My finding is that Thakurain 
Sri Raj Kuar had no power to execute 
the transfers in question so as to bind 
the next reversioners. 

The result is that all the issues have 
been found in the plaintiff’s favour 
expecting only the issue whether Zabar 
Sin^h is senior to Pahalwan Singh, but 
as this has been found -against the plain¬ 
tiff, and cuts at the root of his title to 
obtain the declarations claimed, the suits 
must fail. I accordingly dismiss both 

the suits with costs/ 
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PCLEAN, J. 

Tah Shah —Petitioner. 

v. 

King-Emperor —Opposite Party. 
Criminal Misc. Applo. No. 17 of 1927, 
Decided on 28th June 1927, fora transfer 
of the case. 

Criminal P. C., S. 52G— Police officer address¬ 
ing Court during trial—Transfer was refused. 

The mere fact that a police officer, who was 
in Court, addressed the Magistrate duriDg the 
proceeding is not a ground for suspecting that 
the Magistrate would be prejudiced in the trial 
and that the accused would not receive a fair 

trial. 204 C 21 

Ali Jo-wad —for Applicant. 

II. K. Ghosh — for the Crown. 

Pullan, J.— ThU is an application for 
transfer of a case from the Court of a 
Magistrate of the first class, the principal 
ground being that the Circle Inspector 
of police was present in Court and spoke 
to the Magistrate during the trial. 
There are other grounds in the applica¬ 
tion, but none of them appear to me to 
be of such a nature as to cause any 
apprehension reasonable or otherwise, in 
the mind of the accused that he will no 
get a fair trial. The case of the Circle 
Inspector has been explained away by 
the Magistrate in the following 
The Circle Inspector, he says, was na 
as a witness in the case and was sum¬ 
moned by the Magistrate to appear. 
When he came to Court he explained to 
the Magistrate that he was not a neces 


sary witness and that ho had work else¬ 
where and he was accordingly allowed 
to depart. As he was a senior man he 
was given a chair which is the usual 
practice in Magistrates’ Courts. If the 
accused concluded from the presence of 
the Circle Inspector that he was likely 
on that account not to receive a fair 
trial he should now disabuse himself of 
the erroneous impression which he 
formed. In my opinion the mere facG 
that a police officer, who was in Court, 
addressed the Magistrate during the 
proceeding was not a ground for suspec 
ting that the Magistrate would be pre¬ 
judiced in the trial and it is impossible 
for the Court to give weight to the 
groundless fears of accused persons m 
every case. In the present case I am 
quite satisfied with the Magistrates 
explanation. I do not consider that the 
accused had any reasonable ground for 
fearing that he would not receive a fair 
trial. Admittedly the Magistrate made 
no objection to his moving this Court for 
transfer and it does not appear that he 
has in any way expressed himself in a. 
manner adverse to the accused. ^ 

application is dismissed and the case wi 

now proceed. 

Djj. Application dismissed •. 
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King, J. 

Ram Autar —Plaintiff Appellant. 

V. 

Beni Madho Misra and another —De¬ 
fendants —Respondents. 

Second Appaal No. 87 of 1927, Decided 
on 21st April 1927, from the decree and 
judgment of the Sub-J., Parbabgarh. D/- 
23rd November 1926. 

Practice — New plea cannot be raised tn second 
appeal. 

A new case, the efleet of which is to reopen tn& 
whole case, cannot be allowed to be setup m 
second appeal. fP 29o C 3J. 

Radha Krishna —for Appellant. 

Ram Dharose Gal and Harish Chandrtz 
—for Respondents, 

Judgment.—Thi3 appeal arises out of 
a suit for recovery of money due on a. 
mortgage executed in the plaintiff s- 
favour by the Defendant No. 1 on bis- 
own behalf and also in his capacity a» 
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certificated guardian of Kamta Din, 
Defendant No. 2. 

Defendant No. 1 admitted the execu¬ 
tion of the mortgage-deed but pleaded 
repayment of the mortgage money and 
pleaded also that the deed was executed 
on behalf of Defendant No. 2 alone, so 
that Defendant No. 2 alone is responsible 
for repayment. 

Defendant No. 2 alleged that the mort¬ 
gaged property belonged to his father 
Janki alone and that Defendant No. 1 
who is Jangi's brother, had no share in 
it. He also pleaded that the mortgage 
was executed without legal necessity and 
pleaded further that the mortgage is 
legally invalid because it was executed 
by Beni Madho as certificated guardian 
without the permission of the District 
Judge. 

The Courts below have agreed in find¬ 
ing that the property in suit does not 
belong to Kamta Din, Defendant No. 2 
alone. It belonged tt> Salik Ram, father 
of Beni Madho and Janki who inherited 
it from their father jointly. The trial 
Court found that legal necessity for the 
mortgage was not proved and that re¬ 
payment of the mortgage-money was not 
proved. Both the Courts below have 
also found that the mortgage is not bind¬ 
ing on Defendant No. 2 because Beni 
Madho was a guardian appointed by the 
Court and he ’executed the mortgage 
without the previous permission of the 
Court in contravention of the provisions 
of S. 29 of the Guardians and Wards 
Act, 1890. The Courts have, therefore, 
given the plaintiff" a decree against the 
share of Defendant No. 1 only. 

In second appeal the plaintiff’s main 
contention is that the property is the 
joint ancestral property of the two 
defendants who are members of a joint 
Hindu family and that Beni Madho as 
the karta or manager of the joint family 
was empowered to execute the mortgage 
or legal necessity and that legal neces- 
81fc y been proved. 

The learned counsel for the appellant 
oas relied upon the ruling of their Lord- 
1 , * ps of the Privy Council in the case of 
fT ha i rth Ullah v. Khalak Singh (1). In 
hat case it was held by their Lordships 

at a guardian of the property of an 

n ant cannot properly be appointed in 

J^Lho ct of the _infant’s interest in the 

' Ul CiyOSj 25 All. 407=30 l. A. 1G5=8 ILL 
483 (P. C.). 
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property of an undivided Mitakshara 
family, such interest not being individual 
property, and, therefore, not property 
with which a guardian, if appointed, 
would have anything to do. 

On the strength of this ruling it would 
appear that if the two defendants are in 
fact members of a joint Hindu family 
and if Beni Madho is in fact the manager 
of that joint family, then he would have 
the ordinary powers of alienation exer¬ 
cisable by a manager in respect of joint 
family property irrespective of the fact 
that he has been appointed certificated 
guardian of the minor’s property. The 
effect of such an appointment would be 
that Beni Madho could not mortgage the 
minor’s separate interests without the 
sanction of the District Court, but he 
would be empowered in his capacity as 
manager of the joint family to mortgage 
the joint family property for legal 
necessity. 

The difficulty which stands in the 
appellant’s way in the present case is 
that the plaintiff never set up the case 
that the two defendants were members 
of a joint Hindu family or that Beni 
Madho was the manager of that joint 
family. Defendants also never set up 
any such case. On the contrary Defend- 
dant No. 2 contended that the property 
in suit was his exclusive property. It 
is true that the Courts have found that 
both the defendants have undivided in¬ 
terests in the property in suit but there 
is no finding that the two defendants 
are members of a joint family or that 
Beni Madho is the manager of the joint 
family. The Court below refused to 
consider the contention which is now 
being raised again in second appeal on 
the ground that it was a new position 
which had not been taken in the trial; 
Court. For the same reason I think the 
appellant cannot be permitted to sot up 
that case in second appeal. Although 
both the defendants may have undivided 
interests in the mortgaged property it 
does not necessarily follow that they are 
members of a joint Hindu family or that 
Beni Madho is the manager of that 
family. The raero fact that Beni Madho 
was appointed by the Court as guardian 
of the property of Defendant No. 2 
militates against the presumption that 
the two defendants are members of a 
joint Hindu family. For aught wo know 
Janki and Beni Madho may have separa- 
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ted. The question of their union or 
separation was not considered by the 
Courts below. 

Bv^m if the appellant were allowed fco 
set up tl?e case above mentioned in second 
appeal it would be necessary to remand 
the case to the Court below for a finding 
upon the question whether the mortgage 
was executed by Defendant No. 1 for 
legal necessity. That question was deci¬ 
ded by the trial Court against the 
appellant. I think it is unnecessary, for 
reasons above mentioned, to remand the 
case for a finding on that point. Even 
if the finding were in the appellants 
favour it would be useless without further 
findings upon the questions whether the 
two defendants are members of joint 
family and whether Defendant No. 1 is 
manager. This means re-opening the 

Agreeing with the Court below I di3 

miss the appeal with costs. 

R D Appeal dismissed. 

* A. I. R. 1927 Oudh 296 

Pull an, J. 


Jawad Husain and others —Accused 


Applicants. 


v- 


King- Emperor —Opposite Party. 
Criminal Revision No. 39 of 1927, 
Decided on 31st May 1927 from the 
order of the S. J. Pyzabad, D/- 19th 


April 1927. 

(а) Criminal P. C.. S. 2S7—Appella’c Court 

c<z>t alter conviction witier 6. 353, /. to 

one under S. 139, /. P. C. 

A Court can substitute a conviction for a 
lesser offence in appeal than that which has 
held to have bejn committed by the Court 
offirst insUnoe. CP 20G C 2] 

Where it is found that there was no actual 
assault, but merely a threat of assault, an 
alteration of conviction from one uuuor b. Sod 
to one under S. 189 -nay bs made by a Court of 
appeal : A. I. R. 1025 P. C. 130. L olt._. A I It. 
1927 All. 35. Dlst. L p 29G G 2J 

(б) Agriculturists Roans Act, (12 o/ 1834). S 5 
— Warrant though signed by Tahsildar is valid. 

Warrant issued under S. 5 of Act 12 of 1884, 
(Agriculturists’ Loans Act) can bo signed by the 
Tahsildar or issued under his order whore he 
has the authority of the Collector to do 


(c) Criminal P. C., S. 556 —Trying Magis¬ 
trate can be examined as a witness. 

The examination of the trying Magistrate as 
a witness does not in any way prevent him from 
deciding the case. D C 1J 


# f d) Criminal P. C., S. 439— Severe sen¬ 
tence passed for non-judicial reason—Sentence 
would be reduced. [P 297 C 2] 

Where the Courts below have given non- 
iudicial reasons for passing a severe sentence, 
the High Court would reduce the sentence in 

revision, 

Iqbal Narain —for Applicants. 

H. K. Ghosh —for the Crown. 

Pullan, J. — This is an application in 
revision of an order of the Sessions 
Judge of Fyzabad modifying the convic¬ 
tion of three persons who were originally 
convicted of an offence under S. 352 of 
the I. P. C-, and sentenced to one year’s 
rigorous imprisonment each, while two 
of the accused persons were also sen¬ 
tenced to pay a fine. The learned 
Sessions Judge remitted the fine in each 
case and he altered the conviction of 
the two accused, Fida Husain and 
Mubarrak Husain, from one under S. 353, 
I. P. C., to one under S. 189 I. P. C. 

The first ground of revision which has 
been argued before'me is that the lower 
appellate Court' acted illegally in substi¬ 
tuting tbe conviction under S. 189, 
I. P. C. for one under S. 353, and the 
learned counsel quoted in support of 
bis view a ruling of the Allahabad 
High Court reported in Mahabir Prasad 
v. Emperor (1). That decision is no 
authority for the view that a Court 
cannot substitute a conviction for a lesser 
offence in appeal from that which has 
been held to have been committed by 
the Court of first instance. It deals with 
a case in which a totally different 
offence was said to have been committed 
from that which was found by the Judge 
in appeal to have been actually commit¬ 
ted. In the present instance all that 
the Court has found is that there was 
no actual assault, bub merely a threat 
of assault, and there is ample authority 
for the view that an alteration of this 
kind may be made by a Court of appeal. 
I may • refer to the case of Pegu v. King 
Emperor (2). 

The second point raised in revision is 
that the -applicants were prejudiced be¬ 
cause the lower Court did not summon 
at their request a handwriting expert 
and two other witnesses. It is nob shown 
how the evidence of the handwriting 
expert could have been relevant in this 
case. Even if certain i nterpoiations 

(1) A. I. R. 1927 All. 35=49 All. 120. 

(2) A. I. K. 1925 P. C. 13C —6 Lah. 226=52 
I. A. 191 (P. C.). 
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ware proved bo have been made in the 
list of attached property, I am unable 
to see how this could have influenced 
the Court in coming to the conclusion 
that the accused persons did nob forcibly 
remove certain articles from attachment. 
I find also that the handwriting expert 
was not summoned until after part of 
the defence evidence had already been 
heard, and the same applies to the other 
two witnesses whose absence is said bo 
have prejudiced the accused. I am of 
opinion that the lower Court exercised 
a proper discretion in this matter. I do 
nob find that the defence was in any way 
prejudiced. 

The third ground for revision is that 
the warrant itself, which is issued and 
signed by the Tahsildar, was contrary to 
law. The warrant was one issued under 
S. 5, Act 12 of 1884—Agriculturists’ 
Loans Act. Such warrants are issued in 
the same manner as warrants for attach¬ 
ment in case of arrears of land revenue. 
According to the rules contained in the 
Circulars of the Board of Revenue they 
must be issued under the authority of 
the Collector. This does not mean that 
they cannot be signed by the Tahsildar 
or issued under his order. It only means 
that he must have behind him the 
authority of the Collector. The learned 
‘Sessions Judge has gone into this matter 
and shown that there was a specific 
authority given by the Collector for the 
attachment of the property of the de¬ 
faulters under this Act. That authority 
renders this warrant legal. 

Fourthly, I have been asked to hold 
that the trial was in some way vitiated 
y tbefact that the trying Magistrate 
was himself examined as a witness for 
he defence. Apart from the fact that 

’fcW°M S Clear aufchor ^y of this Court 
unac the examination of a Magistrate as 

, • 0033 does nob in any way prevent 

m from deciding the case, it would be 

J?,° 3 \ dangerou9 finding to hold that an 
, *? 0rson cou ld upset the decision 

calling ? he sim P l0 expedient of 

f-hA ^tho Magistrate who was trying 

a ^ orma I defence witness. 
tha 6 Srouud of revision is that 

sneak?n“ T- 6 ' 3 to ° heavy ' Ordinarily 
af all u°^ 1S ls n °k a 6 roun d for revision 
tl JL bufc * ^fortunately both the Magis- 
6hm'». a . -° Judge have introduced into 
80Vfl Judgments reasons for giving a 
senteice which have no bearin'* 


on the gravity of the ofTence committed 
by the applicants. The Magistrate has 
undoubtedly been influenced by the con¬ 
duct of the accused in his Court who, 
he has said, falsely blamed the Court 
for having expressed i13 opinion and 
falsely blamed the District Magistrate 
for helping the prosecution. These are 
not matters which should bo considered 
by a Court when pronouncing judg¬ 
ment ; and similarly the learned Sessions 
Judge states that he is not prepared to 
reduce the sentences of imprisonment 
because one of the appellants.-Jawad, had 
already been before him charged with a 
similar offence and received lenient 
treatment. 

I consider that the offence is a serious 
one as resistance was offered to a respon¬ 
sible official, namely, the Naib Tahsildar. 

I also find that in the first report made 
by the Naib Tahsildar nothing was said 
which would indicate that there was 
any violent assault. This being so, and 
because the Courts below have given 
what I consider to be non-judicial 
reasons for passing a severe sentence, 

I allow the application to this extent 
that X reduce the sentences passed upon 
the three accused to six months’ rigorous 
imprisonment each. 

D-D* Sentences reduced. 
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King, J. 

Mohammad .Hi Mohammad Khan — 
Plainti ff—Appellant. 

v. 

Madarisah and others —Defendants— 
Respondents. 

Second Appeal No. 104 of 1927, De¬ 
cided on 4th May 1927. 

(a) Transfer of Property Act , S. G — Person 
setting up non-transferability—Durden is on 
hi?n to prove any laiu or custom to that effect. 

The general rule is that property of any kind 
may be transferred, as laid down in S. G and the 
person urging non-transferability of any kiud 
of property must prove the existence of some 
law or custom which restricts the right of 
transfer. [P 298 C 2 ; P 299 C 1] 

Agra Tenancy Act (1926), S. 197 —Interest 
of grove-holder is transferable—Same rule ap¬ 
plies to Oudh—There is no general custom in 
Oudh to the contrary—Landlord and tenant — 
Grove, 

There is no general custom in force in Oudh 
fas distinguished from a village custom proved 
by a wajib-ul-arz or other evidence) to the effect 
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that a grove-holder his no transferable interest 
in bis trees. 

In the province of Agra, subject to any custom 
or contract to the contrary, the interest of a 
grove-holder shall be transferable by voluntary 
transfer or ia execution of a decree by a civil 
or revenue Court or otherwise and the 
same rule applies to the province of Oadh : 
A. J. Ii. 1921 Oudh 13 ; 15 O. C. 91 ; A. I. R. 
1925 Oudh . 319 ; and 13 O. C. 366, 

A/ - . Wasim —for Appellant. 

Badha Krishna —for Respondents. 

King, J. — Munnu and Raghubar 
owned a one*third share in a grove in 
village Nagra, District Kheri. Then- 
share in this grove was attached by 
Madari Shah Defendant No. 1, in ex ®^' 
tion of a simple money decree. J-he 
share was sold on the 25th of June 1 -.o 
and bought by Defendant No. 1 him¬ 
self. Possession was delivered to him on 

the 2nd of October 1915. 

On the 14th of April 1925 the Hon ble 
Maharaja of Mabmudabad, who is the 
superior proprietor of the village, brought 
a suit against Defendant No. 1 and 
Munnu and Raghubar, Defendants - and 
3. for recovery of possession of the one- 
third share on the allegation that De¬ 
fendants 2 and 3 had no transferable 
interest in the trees, being mere grove- 
holders who, under the village custom, 
were not entitled to transfer their in¬ 
terest in the trees without the land¬ 
lord’s consent. After the institution of 
the suit. Defendant No. 1 sold the share, 
•which he purchased at the auction sale, 
to Defendants 4 and 5, who are tenants 
of the plot in suit and who own the 
remaining shares in the grove. 

The defendants denied the existence 
of the alleged village custom which pro¬ 
hibited the grove-holders from selling 
their trees, and pleaded also that the 
suit was barred by limitation. 

The trial Court found that the plain¬ 
tiff had failed to prove the alleged cus¬ 
tom either by oral or documentary evi¬ 
dence, and held also that the suit was 
barred by limitation and accordingly 

dismissed the suit. 

In the lower appellate Court the 
plaintiff-appellant does not seem to have 
contested the finding that the alleged 
village custom, prohibiting grove-holders 
from selling their trees, was not proved ; 
nor does he seem to have contested the 
finding that the suit was barred by limi¬ 
tation. The appellant’s arguments in 


the Court below were apparently con¬ 
fined to the contention that the grove- 
holders were prohibited under the gene¬ 
ral law from selling the trees. 

The Court below found that there was 
no authority for holding that the grove- 
holders’ rights in the trees could not bo 
sold by the Court in execution of a- 
decree against them. The Court also 
found that the plaintiff had no cause of 
action. Defendants 4 and 5, who bought 
the share in suit, after the suit had been 
instituted, admitted that fchey^ did nob 
claim any more than the tenant s rights 
in the grove, so the Court found that the 
plaintiff’s proprietary possession of the 
trees had not been interfered with, and 
he had no cause of action for the suit. 

I cannot agree with the Court below 
that the plaintiff had no cause of action 
for the suit. In my opinion the decision 
of this case turns upon the question 
whether or nob the grove-holder-, Munnu 
and Raghubar, had a transferable interest 

in the trees. If they had no transfer¬ 
able interest, then I think that the auc¬ 
tion purchaser Defendant No. 1 acquired 
no interest and, therefore, he had no 
interest which he could transfer 1 to 
Defendants 4 and 5. Moreover Defend¬ 
ants 2 and 3, having lost all the interest 
they had in the trees by reason of the 
auction sale, and possession having been 
delivered to the auction purchaser, must 
be regarded as having abandoned their 
interest in the grove. In these circum¬ 
stances I think Che plaintiff had a cause 
of action for a suit for recovery of pos¬ 
session of the share abandoned by De¬ 
fendants 2 and 3. The fact that Defend¬ 
ants 4 and 5, who have a share m the 
prove, bought the share in suit from 
Defendant No. 1 after the suit had been 
instituted seems to me to be quite im¬ 
material. The plaintiff’s right to sue 
cannot be affected by transfer made after 
the institution of the suit. 

Although I do nob agree with the rea¬ 
sons given by the Court below for dis¬ 
missing the appeal, I am of opinion that 
the second appeal must fail. As Jstated 
before, the decision turns ujon the 
question whether or nob Defendants 
and 3, grove-holders, had a trinsferab e 

interest in the trees. 

The grove-holders are the owners of 

the trees, and the general rile is that 
property of any kind may betransferred. 
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as laid down in S. 6 of the Transfer of 
Property Act, 1882. It is for the plain¬ 
tiff to prove the existence of some law or 
custom which restricts the right of the 
grove-holders to sell their trees. The 
plaintiff did produce oral evidence and 
documentary evidence to prove the exis¬ 
tence of a village custom prohibiting 
grove holders from selling their trees, 
but the trial Court found this custom 
was not proved. In my Court the ap¬ 
pellant does not rely upon the oral evi¬ 
dence in proof of the alleged custom but 
contends that the custom is proved by 
the wajib-ul-arz. The wajib-ul-arz does 
not record any custom applicable to 
groves in this village generally. It 
records the custom, or arrangement, ap¬ 
plicable to the groves of four specified 
plots of land in the village. In these 
groves it is laid down that the tenants 
cannot sell the trees without the land¬ 
lord’s permission, and if they do sell 
with his permission, then the landlord 
is entitled to a one-fourth share in the 
sale price. The conditions applicable to 
these four groves are substantially simi¬ 
lar, although they are not absolutely 
identical in each case. The difficulty is 
that the grove in suit is not mentioned 
in the wajib-ul-arz, probably because it 
did not exist when the wajib-ul-arz was 
prepared. I agree with the trial Court 
that the wajib-ul-arz cannot be inter¬ 
preted so as to lay down a general cus¬ 
tom applicable to all groves in the vil¬ 
lage, and therefore it cannot be inter¬ 
preted as applicable to the grove in 
suit. 

The appellant also claims that under 
the general law or custom in force in 
the province of Oudh grove-holders are 
prohibited from selling their trees. He 
has not cited any authority in support 
of this proposition. I will briefly refer 
to the rulings upon which he relied. 

Jaymohan v. Deputy Commissioner , 
Partabyarh (l). This lays down that 
when a grove-holder has no right of 
ransfer whatever, but is a mere licensee, 
ma ^ es a transfer of the grove then 
the landlord is entitled to resume pos¬ 
session. I am quite prepared to accept 
the proposition laid down in this deci- 
® l0n » hut it only states the result of a 
r .fP s ^ er hy a grove-holder who, under a 
village custom proved by the wajib-ul- 
arz » had no right. 

U1 A. I. K. 1921 Oudh 13. 


All Muhammad Khan v. Chedan (2) 
This again was a case of a custom, proved 
by the wajib-ul-arz, that the grove- 
holder has no right to sell or mortgage 
the trees, and at page 96 the opinion is 
expressed that in the case of a transfer 
by way of sale, it may be said that 
there has been on the part of the trans¬ 
ferer an entire abandonment of his rights 
in favour of another person. In those 
circumstances the landlord can eject the 
purchaser as a mere trepasser. 

Mahabir Prasad v. Uma Shankar (3). 
Here again it was held that when the 
tenant of a share in a grove has no right 
of transferring the grove and purports 
to sell his share, then this amounts to 
an abandonment of the grove to the 
extent of that share, and the landlord is 
entitled to eject the purchasers. 

Harpal Singh v. Jagwant Singh (4). 
This was the case of a sale in execution 
of a decree, and it was held that when 
the tenant had, under the terms of the 
wajib-ul-arz, no transferable interest in 
the trees of a grove then the auction 
purchaser, who buys the tenant's in¬ 
terests at an execution sale, can be 
ejected by the landlord as trespasser. 

In every case which has been cited it 
had been held that a custom had been 
proved prohibiting the grove holder 
from selling the trees, and not a single 
case has been cited before me to show 
that there is any general custom in 
force in Oudh (as distinguished from a 
village custom proved by a wajib-ul-arz 
or other evidence) to the eff ect that 
a grove-holder has no transferable in¬ 
terests in his trees. 

In the province of Agra the rights and 
liabilities of grove-holders have recently 
been codified in S. 197 of the Agra Ten¬ 
ancy Act, 1926. It is laid down that, 
subject to any custom or contract to the 
contrary, the interest of a grove-holder 
shall bo transferable by voluntary trans¬ 
fer or in execution of a decree by a civil: 
or revenue Court or otherwise. I believe 1 
the same rule to apply to the province! 
of Oudh. In any case no authority to 
the contrary has been shown to me. For 
this reason alone the appoal must fail ; 
but I would also pDint out that the ap¬ 
pellant has not oven challenged the 
adverse finding of the trial Cotirt on the 

(-2) [1012] 15 O. C. 91 = 15 I C. 385. 

(3) A. I. R. 1925 Oudh S19 = 28 O. C. 133. 

(4) [1910] 13 O. C. 3GG = S I. C. 1902. 
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question of limitation, and his appeal 
could not succeed without the reversal 
of that finding. I, therefore, dismiss 
the appeal with costs. 

D.D. Appeal dismissed. 
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St( j art, C. J., and Wazir Hasan, J. 

Rad ha Kishen hloti -Gal Chamama 
Defendant No. 2—Appellant. 

v. 

Ram Narain and others Plaintiffs 
and Defendant No. 1—Respondents. 

First Appeals No. 73 of 1925 ar.d 27 of 
1926, Decided on 29th November 1926, 
against the decree of the Sub'JUnao, 
D/- 9th December 1925. 

& Companies Act, 3s. 109 and 120 — Mortgage 
registered within *21 days has priority over a 
prior mortgage registered, subsequently under an 
order of extension by High Court. 

A mortgage of the 31st of August 1922 was 
registered with the Regi-trar of Joint Stock 
Co n panics within the moaning of S. 109 
within 21 days of its execution, and auother 
mortgage of tho 10th of August 1922 was re¬ 
gistered on the 21st of November 1922 after an 
order of extension of time was passed by tho 
High Court under the provisions of S, 120. 
The order was subsequently amended to safe¬ 
guard tho rights of persius acquired prior to the 
actual registration. 

7 [eld : having rogard to the provisions of 
S. 10.) the mortgage of 10th August 1922 was 
void agaiust thi mortgage of 3Lst August 1922 
and the subsequent registration of the former 
by leave of the Hi §h Court could not affect tho 
position in which that mortg igo stood previ¬ 
ously. Monolithic Building Co. In re Tacon 
v. The Company {1915) Ch. 643. Ziel. 

[P 302 C 2, P 303 C 1] 

N. N. Sarkar, A. P. Sen, II. K. Ghose, 
Girja Shankar, and Radha Krishna 
Sri vastava —for Appellant. 

Vikarmaj it Singh, Niamat Ullah, 
Lakshmi Narayan, S. G. Roy and Bishesh- 
xvar Nath Srivastava —for Respondents. 

Judgment. —These are cross-ap¬ 
peals by the defondants and the plain¬ 
tiffs respectively from the decree of tho 
Subordinate Judge of Unao, dated tho 
9th of December 1925. 

The plaintiffs’ claim, out of which 
these appeals arise, is to recover a sum 
of Rs. 1 lakhs principal and Rs. 18,000 
interest on tho basis of a deed of mort¬ 
gage hated the 10th of August 1922 exe¬ 
cuted by tho Pioneer Mills, Limited, 


Defendant No. 1, a joint ‘Stock company- 
registered under the Indian Companies 
Act, 1-913, at Unao, in the name of Bilas 
Rai Hardat Rai, a firm now represented, 
on the death of Hardat Rai, by the plain¬ 
tiffs. The Pioneer Mills, Limited, has 
since gone into liquidation under the 
orders of tho. High Court of Judicature 
at Calcutta, and in tho present proceed¬ 
ings is represented *by two liquidators, 
Messrs. M. L. Tar master and H. N. Ghose, 
The second defendant to the suit is a 
firm carrying on business at ‘Calcutta in 
the name of Radha Kisben Motilal 
Chamaria. It was stated in paragraph 
6 of the plaint that the Tata Industrial 
Bank, Limited, also held a mortgage 
from the Pioneer Mills, Limited, and 
that Radha Kishen Motilal were the 
assignees of the said mortgage under the 
deed of the 2nd of January 1923. It 
was further stated in paragraph 7 of the 
plaint that the Pioneer Mill3, Limited, 
had also made a mortgage in favour of 
Radha Kishen Motilal Chamaria, but 
that the said mortgage was subsequent 
to the plaintiffs’ mortgage and that it 
was without consideration. The mort¬ 
gage in favour of Radha Kishen Motilal 
Chamaria, referred to in paragraph 7 in 
the plaint, is admittedly the mortgage 

of the 3lst of August 1922. This is ap¬ 
parent from the statement of the plain¬ 
tiffs’ counsel recorded in the proceedings 
of tho Court of the 6bh of January 1925, 
and it i3 also clear from the same state¬ 
ment that the only ground of attack 
made by the plaintiffs against the mort¬ 
gage of the 31st of August 1922 was 
that it was “inoperative for want of con¬ 
sideration.’’ In the same statement the 
mortgage in favour of the Tata Indus¬ 
trial Bank. Limited, in so far as its 
execution is concerned, was not chal¬ 
lenged. The attack against it was that 

because of its subsequent registration with the 
Registrar of the Joint Stock Companies it was 
of no effect as against the plaintiffs. 

It will be so9n from what has been 
stated above that neither the execution 
of the mortgage in favour of the Tata 
Industrial Bank, Limited, which is of 
the 10th of August 1922 (Ex. B 3), nor 
tho execution of the mortgage in favour 
of the plaintiffs dated the 31sb of August 
1922 (Ex. 1) was a matter in controversy 
between the parties. By some oversight 
however, the trial Court framed issues 
in relation to the question of the exe - 
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cufcion of these mortgages and also de¬ 
cided with respect to the mortgage of the 
10th of August 1922 in favour of the 
Tata Industrial Bauk, Limited, that its 
execution was not proved. Be that as 
it may, at the hearing of the appeals 
before us the counsel for the plaintiffs 
admitted the execution of these mort¬ 
gages and the counsel for the defendants 
also admitted the execution of the mort¬ 
gage dated the 10th of August 1922 in 
favour of the plaintiffs. The agreement 
of the 16th of April 1920, between the 
Pioneer Mills Limited, and the firm 
Bilas Rai Hardat Rai OEx. 26) is also ad¬ 
mitted by the counsel for the parties. 
.They farther admit all the correspon¬ 
dence between Mr. N. C. Bose, Solicitors 
of Messrs. Chamarias, and Messrs. Morgan 
& Co., Solicitors of the Tata Industrial 
Rank Limited, and agree that all those 
documents and papers be read in evi¬ 
dence in this case. We are obliged to 
the learned counsel for thus facilitating 
the disposal of the case. 


In order to clear the ground for the 
decision of the questions raised in the 
two appeals it is necessary to state some 

Tv U r r n . prellminar y ^cts. The Pioneer 
Mills, Limited, carried on the business 

ot sugar manufacturing and the factory 
for the Purpose was situated at Unao. 
The head office of the company was at 
Uaicutta. In the course of the business 
V 30 co “Paoy incurred overwhelming 
debts. 1he result was that under the 

Z! 30 Hi S h Court at Calcutta, 
dated the 4th of June 1923, it was placed 

. ll 1 <3Ulda 1 fclon the suit had been 

nstituted on the 15th of March 1923 
An the course of the liquidation pro- 
ceediDgs in the nigh Court at Calcutta 
cue entire assets of the Pioneer Mills, 
^imitea, were sold by public auction ou 
the 6th of August 1923 and the sale 
proceeds are no w held by the liquidators. 
the 13th of August, 1923, Mr. Justice 
reaves of the Calcutta High Court 

Bil^! £ n - giving leave to Messrs, 

suit i ??£ bIardafc I* ai fco continue their 
n 10 ^° a ° Court. Such an order 

of S i G 7 C f 3S ? l lT in view of fcbo Provisions 
1913 of fch o Indian Companies Act, 
L»nn 1 -Ahe claims of the several mort- 

vnnrT !u° W .substance amount to no 
Dr :_ an oiaims for determination of 

con^‘ V ai f 0 ? 8Sfc . fchem - loading to the 
thn relief of the recovery of 

mortgage-money in order of priority 


from the hands of the liquidators out of 
the sale proceeds. 

We now proceed to the consideration 
of the defendant’s appeal. The trial 
Court held that the mortgage in favour 
of the defend ant-appellant, Radha 
Kishen Motilal Chamaria, dated the 
31st of August 1922, fails altogether for 
want of consideration. The judgment 
of the learned Subordinate Judge was 
assailed in appeal before us and indeed 

that is the only point for decision in the 
appeal. 

The learned Subordinate Judge is of 
opinion that the sum of 5 lakhs, which 
constitutes the consideration for the 
mortgage of the 31st of August 1922 
was, as a matter of fact, paid by the 
mortgagees, but at the instance cf the 
mortgagees, it wa3 diverted to form con¬ 
sideration of the assignment of the 
mortgage of the 10th of August 1922, 
made by the Tata Industrial Bank* 
Limited, in favour of the mortgagees* 
under the deed of the 2nd of January, 
1923. On those premises he has come to 
the conclusion that the mortgage of the 
31st of August 1922 is without consi¬ 
deration. We are unable to ‘accept ‘the 
opinion of the learned Subordinate Judge. 
(After discussing the facts and evidence 
the judgment continued.) On these, 
facts we hold that the mortgage of the 
31st of August 1922 is not only for con¬ 
sideration but that the entire consider¬ 
ation agreed to was paid by the mort¬ 
gagees. 

According to our judgment the fact 
that the mortgagees insisted on the re¬ 
turn of the title deeds relating to the 
property mortgaged to them held by the 
Tata Industrial Bank, Limited, aud the 
further fact that they obtained an as¬ 
signment of the mortgage on payment of 
a further sum of Rs. 1.76,757/9/H due 
to the Bank from the Pioneer Mills, 
Limited,—vide the deed of assignment 
dated the 2nd of January 1923. Ex. B. 

1, Part HI, page 168 — do not in the 
least affect the consideration of the 
mortgage of the 31st of August 
1922. 

Necessary facts leading to the execu¬ 
tion of the deed of assignment may now 
1)0 stated. The cheque, as has been seen 
was drawn by the uncle of Radha Kishun 

and Motilal Chamaria upon the Imperial 
Bank of India, Burra Bazar Branch, in 
favour of Radha Kishen and Moti Lai 
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and endorsed by them fco the Tata In¬ 
dustrial Bank, Limited, or order. On 
the 31 3 1 of August 1922, the date, when 
the cheque wa3 paid to the Pioneer 
Mills, Limited, a telegram wa3 sent 
(BL9) from the Tata Industrial Bank, 
Limited, to i t3 Cawnpore branch inform¬ 
ing the Cawnpore branch that they were 
holding the 5 lakhs of rupees for which 
the cheque was drawn (as they put it) 
upon trust and that the amount was not 
to b 3 credited to the Cawnpore branch 
until the papers, documents and title., 
deeds relating to the Pioneer Mills, 
Limited, were handed over to Radha 
Kishen and Mofci Lai. In B20 on the 
5th of September 1922, ‘the Tata Indus¬ 
trial Bank, Limited, Cawnpore, replied 
to this telegram and despatched to their 
Calcutta head-offije certain title deeds. 

Then followed a lengthy correspondence 
between the Tata In lusfcrial Bank 

either represented by their solicitor 

Morgan * Co.. Calcutta, or by them- 
selves and Meonra. N. C. Boie the Soli- 
citors for the Ghamarias. \Ve have not 
the whole of this correspondence but 
what we have is sufficient to show that 
there was a proposal made on behalf of 
the Chamarias that the Tata Bank. 
Limited, should, to perfect the Chama- 
title under their mortgage, hand 
over all the title deeds which had for¬ 
merly boen given by them to the Chaooa- 
rias and that in addition they should 
a , 3 w them their rights under the mort' 
gave deed of the 10th of August in then- 
favour Discussions as to the terms of 
the assignment took place at a meeting 
between* the parties, and, the Chamarias 

b^e a he 0 en ma S de at the Meeting the dis- 

cussion continued. Th ® Chamarias 
■ \ that the Bank should pay interest 

on 5 tins five lakhs. The Bank refused to 
on 6U9 assignment was actually 

a ° on the 2nd of January 1923. 

But further difficulties arose and the 

W becEnne ^moo^s and 
a iTilv le"al proceedings were taken. 

These legal proceedings were, however 
concluded upon the J^sWai 

Bank of a Bs ar id 8.353/6/1 by a ohegue /B, 

So ^ 


ferial B*nk, Limited. The suhsfeance of 
the correspondence was fchis. The Cha¬ 
marias wished fcheir interests secured by 
something more than the deed of -mort¬ 
gage of the 31st of August 1922 'in their 
favour. This deei was executed by the 
Pioneer Mills, Limited, and the Tata 
Industrial Bank, Limited, <was no party 
to it. Ths Chamarias wished a clear 
renunciation of all claims ,by the Tata 
Industrial Bank, Limited, against the 
mortgaged property, and the transfer of 
all title deeds held by the Bank fco them. 

Until the renunciation was madeand.fche 
deeds were transferred they required 
further concessions, and at one time they 
threatened fco withdraw from the pro¬ 
ceedings and desired the return of their 
money with interest.. It is difficult fco see 
how fchey could, have rosilB'i froin ^ tho 
mortgage with the Pioneer Mills, Limited, 
whatever had been the 'action of the 
Tata Industrial Bank, Limited, for the 
Pioneer Mills had received the consider¬ 
ation, and it was at the request of the 
Pioneer Mills that the cheque for: O 
lakhs of rupees had been endorsed fco the 
Tata Industrial Bank, Limited. f The 
Tata Bank refused fco make the necessary 
relinquishment or hand over the tit 0 
deeds until the amount, which ifebey 
stated fco be due fco them on fcheir mort¬ 
gage of the 10th of August 1922, and on 
the other claims which fchey had against 
the Pioneer Mills in addition to the 

amount of 5 lakhs already received, had 
been satisfied in full and eventually the 
Chamarias having agreed fco satisfy no, 
onlv the amount due on the mortgage of 
the 10th of August 1922, but all other 
claims held by the Tata Bank against the 
Pioneer Mills, the Bank relinquished all 
its claims under the prior mortgage and 
all other claims it had against the Mills 
and handed over the title desds fco the 

Chamarias. 

At the hearing of the appeal Mr. Nia- 
mafcullah. Advocate for the plaintiffs, 
attempted fco challenge the priority of 
the Chamarias* mortgage of the 31st ot 
August 1922. We are of opinion, how- 
ever, that the attack fails. The mort¬ 
gage of the 31sfc of August 1922, in 
favour of the Chamarias was registered, 
with the Registrar of the Joint Stock 
Companies within the meaning of S. lOJ 
of the Indian Companies Act.1913, w'fch 

in 21 days of its execution, that is, on 

the 21st of September 1922. On fch 
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other hand, the mortgage of the 10th of 
August 1922, in favour of Bilas Rai Har- 
dat Rai, on which the plaintiffs rely, 
was registered on the 21st of November 
L922, after an order for extension of time 
was passed by the High Court at Calcutta 
on the 20bh of November 1922, (Ex. 2, 
page 137, Part III). This extension was 
granted under the provisions of S. 120 of 
the Indian Companies Act, 1913. The 
order was subsequently amended on the 
13th of December 1924, to safeguard the 
rights of persons acquired prior to the 
actual registration. Having regard bo 
the provisions of S. 109 of the Indian 
Companies Act, 1913, the mortgage in 
favour of Bilas Rai Hardat Rai was void 
against the mortgage in favour of the 
Chamarias and the subsequent registra¬ 
tion of the former by leave of the High 
Court at Calcutta could not affect the 
position In which that mortgage stood 
previously. Indeed the order of the 
High Court is subject to the condition 
that the registration will not prejudice 
the rights which had accrued prior to the 
registration. If authority were needed 
for such an obvious proposition we may 
refer to the decision of the Court of 
Appeal in England in the case of Mono¬ 
lithic Building Co., In re Teuton v. The 
Company (l). 

On the above grounds we hold that the 
mortgage of the 31st of August 1922, 
executed by the Pioneer Mills, Limited, 
now under liquidation, in favour of 
Radha Kishun Motilal Chamaria is a 
valid mortgage to the extent of the entire 
consideration stated therein and that it 
has priority over the mortgage of the 
10th of August 1922, executed by the 
Pioneer Mills, Limited, in favour of 
Bilas Rai Hardat Rai. 

Having regard to the finding just now 
recorded no other point need be con¬ 
sidered in the defennants’ appeal Indeed 
none arises thereafter. 

We now come to the decision of the 
Plaintiffs’Appeal No. 27 of 1926. The 
point involved in this appeal is a short 
on ®* As already stated the plaintiffs’ 
claim in substance seeks to recover the 
mortgage money due under the deed of 

he 10bh of August 1922,'from the hands 
of the liquidators. That the plaintiffs 
are secured creditors is admitted on all 

and3 and as such have priority over the 

U) [1915J 1 Ch. 643 = 112 L.T. 619 = 34 L.J. 

Ch. 441 = 59 S.J. 332. 
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claims of the unsecured creditors as 
against the assets of the Pioneer Mills, 
Limited, now held in the form of sale 
proceeds by the liquidators. According 
to our judgment in the connected appeal 
of the defendants the mortgage in favour 
of Radha Kishen Motilal Chamaria dated 
the 31st of August 1922, has priority by 
reason of the provisions of S. 109 of the 
Indian Companies Act, 1913, over the 
plaintiffs’ mortgage of the 10th of August 
1922. 

Having made these declarations the 
direct question for decision by us in this 
appeal is as to the amount of the mort¬ 
gage money due to the plaintiffs under 
the mortgage of the 10th of August, 
1922. The principal of the mortgage 
money as stated in the deed of the 10th 
of August 1922, is 4 lakhs of rupees. The 
learned Subordinate Judge has reduced 
this amount by two items : (1) the 
amount of commission which the mort¬ 
gagees charged against the mortgagor by- 
virtue of the agreement of the 16th of 
April 1920, and included in the principal 
and (2) the amount of a decree dated the 
30bh of April 1922 obtained by the 
mortgagees against the Pioneer Mills, 
Limited (Ex. 45), and in the end has 
granted a decree to the plaintiffs for the 
sum of Rs. 2,68,000, principal and in¬ 
terest, at the rate of 8 per cent, per annum 
from the date of mortgage till the date 
of realization. 

We are of opinion that there is no 
justification for reducing the mortgage 
money by the two items noted above. 
The learned Subordinate Judge has re¬ 
jected the first item on the ground that 
under the terms of the agreement of the 
16th of April 1920 and other evidence on 
the record the mortgagees could claim 
commission only if they had “ earned ” 
it ; in other words, the commission was 
to be paid on the “ purchase of gur and 
sale of sugar and molasses ” and as : 

no purchases or sales were made by or through 
the Baniyau (mortgagee) no commission is due 
to him. 

Wo think that the question as to 
whether the commission was earned or 
not is no longer an open ‘question bet¬ 
ween the mortgagor and the mortgagees. 
The mortgagor accepted the liability to 
pay it and that liability formed a mate¬ 
rial part of the consideration of the mort¬ 
gage. The mortgagor is, therefore, bound 
by the liability. 
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As to the second item of the decree it 
was agreed on both sides, at the hearing 
of the appeal, that the sum of money, for 
which the decree was obtained, was out¬ 
side the mortgage money of four lakhs, 
for which the deed of the 10th of August 
1922 was executed. The learned Sub¬ 
ordinate Judge does not show anywhere 
in his judgment that the sum of money 
for which the plaintiffs obtained the 
decree against the Pioneer Mills, Limited, 
was a portion of the mortgage money due 
under the deed of the 10th of August 
1922. At the hearing of the appeal no 
attempt was made on behalf of any of 
the defendants respondents to support 
the decree of the learned Subordinate 
Judge in this behalf. 

The result is that the plaintiffs’ ap¬ 
peal must succeed. The decree of the 
lower Court is modified by decreeing the 
plaintiffs’ claim in its entirety for the 
recovery of Rs. 4,18,666/10/0 with future 
interest from the date of the suit till 
realization at the rate of 8 per cent, per 
annum against the liquidators ; but hav¬ 
ing regard to our decision in the defen¬ 
dant’s appeal the decree in favour of the 
plaintiffs will be subject to the prior in¬ 
cumbrance in favour of Had ha Kisben 
Motilal Chamarias, defendants, under the 
mortgage of the 31st of August 1922. (The 
rest of the judgment dealt with the ques¬ 
tion of costs and is not material for this 
report.) 

O.B. Appeal allowed. 
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Stuart, C. J., and Raza, JJ. 

H. Hunter — Decree-holder — Appli¬ 
cant. 

v. 

Shafiq-uz’zamctn and others Judg¬ 
ment-debtor—Opposite Party. 

Civil Revision No. 22 of 1927. Decided 
on 14th July 1927. from an order of the 
Sub-J., Bara Banki, D/- 31st May 1927. 

Civil I\ C., O. 21. R. 96 —Order under R. 96 
passed — Court cannot thereafter slop issuing 
ivarrant, for delivery . 

Once the order under R. 9G has * issued the 
Court is fundus officio in the matter of judicial 
decision and even of ministerial acts except in 
ro far the issuing of the warrant* is concerned. 
The latter is merely a ministerial^ act carrying 
no greater significance than a signature on a 
fair copy. 
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Where therefore after an order under R. 9& 
a Court passed an order stopping the issue 
of the warrants for dilivery of possession- 
until the disposal of the objections which the 
intervenor sought to mike. 

Held : that the Court had no authority to 
pass such order and the order was passed 
without jurisdiction. 

J. Jackson —for Applicant. 

G. Jackson —for Respondent No. 8 : 
only. 

Judgment. —The circumstances which 
have caused this revision to be filed are* 
as follows. The decree-holder brought 
certain property to sale. That property 
was sold. The sale was confirmed. lie- 
applied to the Court under O. 21, R. 96 
for delivery of possession having obtained 
a certificate under R. 94. The Court ia 
view of these facts had to perform only 
the ministerial duty of ordering deli very. 
There was no judicial .act to be per¬ 
formed, and there was no necessity to- 
issue notice to anybody. The Court 
issued the necessary order under R. 96 on 
the 19th May 1927, and so far it was per¬ 
fectly right. B it subsequently the Court 
has allowed other parsons to put in an 
application that the warrants for deli¬ 
very should not issue. Once the order 
under R. 96 had issued the Court wa3> 
functus ollicio in the matter of judicial 
decision and even of ministerial acts ex¬ 
cept in so far as the issuing of the war¬ 
rants was concerned. The -latter was 
merely a ministerial act carrying no 
greater significance than a signature on : 
a fair copy. The Court however has- 
passed u.n order stopping the issue of the 
warrants for delivery of possession until 
the disposal of the objections which the 
intervenor sought *to make. The Court 
has no authority of any sort or kind to 
pass that latter order, and the decree- 
holder has rightly asked us in revision to 
set that order aside. There can hardly 
he a case in which the necessity for revi¬ 
sion is more patent. We accordingly set 
the order aside and direct that the war¬ 
rants for delivery of possession shall be 
prepared by the Court below with the 
least possible delay and handed over to 
the decree-holder. The ‘sole objector 
here is Cbaudhri Sharaf-uz-zaman son of 
Chaudhri Shaliq-uz-zaman. He will pay 
his own costs and those of the decree- 
holder in this Court. 

D.D. 


H. Hunter v. Shafiq-uz-zaman 


Order set aside. 



1927 


Ganfat Pandey v. Bindeshari Partab Oudh 305 


A. I. R. 1927 Oudh 305 


Stuart, C. J., and Baza, J. 


Ganpat Pandey and others —Plain¬ 
tiffs—Appellants. 

v. 

Bindeshari Partab Bahadur Singh 
and others —Defendants—Respondents. 

First Appeal No. 67 of 1925, Decided 
on 21st December 1926, from the decree 
of the Sub-J., Gonda, D/— 9bh October 
1925. 

Hindu Daw — Widow—Decree against her in 
respect of property vested in her is binding on 
the reversioner. 

Where the estate of a deceased Hindu has 
vested in a famalo heir, a decree fairly and pro¬ 
perly obtained agtinst her in regard to the 
estate is, in the absence of fraud or collusion, 
binding on the reversionary heir. [P 305 G 2] 

St. G. Jackson and D. Chandra —for 
Appellants. 

Bisheshwar Nath and L. S. Misra —for 
Respondents, 1, 4, 6, 7 and 8. 


Judgment. —The facts of the suit out 
of which this appeal arises are as follows: 
There is in the village of Shah Nagar, 
in the Gonda district, a birb under-pro¬ 
prietary tenure. In 1877 a certain 
woman called Pali, the widow of Gopali, 
sued a certain Jagat Bahadur Singh for a 
4 annas share in this birb tenure. Her 
suit was dismissed on the 17th November 
1877 (Ex. 7), but decreed on appeal on 
the 10th May, 1878, by a judgment 
(Ex. 8). after remand findings (Ex. 6). It 
is said that on the 23rd of January 1880 
Pali obtained formal possession, in execu¬ 
tion of her decree, over this 4 annas 
shore ; and we have it that in 1885 she 
applied for mutation of names over the 
share in the revenue papers. Her ap¬ 
plication being refused she instituted a 

S3. 1 . T 11b «? 8a ‘ n3t m tha sons of Jagat 
Bahadur Singh This suit was filed by 

tl !° 12th July 1887. It appears 
to have been decreed by the Subordinate 
Judge on the 20th November 1888, but 
on appeal the decree was set aside and 
rne suit was dismissed by the District 
Judge on the 13th May, 1889 (Ex. A-3). 
A second appeal was filed in the Judicial 
commissioner’s Court which was dismiss- 
. °? Vj 0 31sfc March, 1891, by an ordor 

'b X ’-ii *, * a rosu R of this litigation 

it will bo seen that Pali lost all right tc 

the 4 annas birb share which had been 

decreed to her on the 10th May 1878 

She died in April 1921, and the plain 
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tiffs-appellanfcs, who are her reversioners 
have instituted the present suit for pos¬ 
session of the same share of birb of which 
Pali was deprived and for damages. 
Their suit having been dismissed by the 
learned Subordinate Judge the present 
appeal is filed. 

The learned Subordinate Judge found, 
and found correctly, that Pali’s title to 
the 4 annas share in question was the 
title of a Hindu widow. The title had 
originally been with her husband Gopali 
who died in 1868 and she had in the 
share a Hindu widow's estate only. He 
decided that as she represented the full 
estate the present plaintiffs were bound 
by the legal proceedings to which she 
was a party and that in these circum¬ 
stances the suit must fail. We consider 
that he decided the question correctly. 
We need only refer to three decisions in 
this connexion. The first is the well- 
known decision in Katama Natchiar 
v. Rajah of Shivaganga (1), in which 
their Lordships of the Judicial Com¬ 
mittee state in respect of a widow’s 
estate similar to the widow’s estate here: 

The whole estate would for the time be vested 
iu her absolutely for some purposes, in some 
respects for a qualified interest ; and until her 
death, it could not be ascertained who would 

be entitled to succeed.it is obvious there 

would be the greatest possible inconvenience in 
holding that the succeeding heirs were not 
, • J 1 ^ee fairly and properly obtained 

against the widow: (0 Moo. I. A. 604) 

This proposition of law was quoted 
with approval by their Lordships of the 
Judicial Committee in 1884 in Par tap 
Narain Singh v. Tirloki Nath Singh (2) 
and was again affirmed in a recent caso 
in 1918 in RisaL Singh v. Balwant 
Singh (3). In the last case their Lord- 
ships say at page 602 : 


The principle of law to be applied in such 
cases was, their Lordships consider, correctly 
summarized by Mr. Justice Banerji in his judg¬ 
ment in this case thus; ‘ Where the estate of°a 
deceased Hindu has vested in a female heir a 
decree fairly and properly obtained against her 
in regard to the estate is, in the absence of fraud 
or collusion, binding on the reversionary heir. ’ 


It cannot bo suggested that in the 
legal proceedings to which we have re¬ 
ferred there was not a fair trial. There 
was no fraud. There was no collusion 
The claim of Mt. Pali to enjoy the 
property in question was rejected after 

9 M. I. A~539^2“-W.-r- 31^1 
buther. 520=2 Sar. 25 (P.C ) 1 

( 2 ) [1884] 11 Cal. 18G —11 3 . a 197 (P C > 

« All. 593=43 I. C. 555=4?I.A. ) - 
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full adjudication and in these circum¬ 
stances we agree with the learned trial 
Judge that the plaintitlVappellants are 
bound by that decree and that their suit 
must fail. 

It has been argued before us that we 
should not apply this principle because 
the facts of the cases which we 
have quoted are not exactly as the facts 
in this case, but the principle which we 
have quoted is the principle which we 
consider to have application to the facts 
of this case. It is pointed out to us that 
the appellants' title to institute the suit 
arose under the provisions of Art. 14L of 
the First Schedule of Act 9 of 1908 upon 
the death of Mfc. Pali. That death took 
place some four years before the suit 
was instituted, but we are in no way 
concerned here with the question of 
limitation. What we are concerned 
with is the binding nature of the legal 
proceedings upon the plaintiffs-appel- 
lants owing to the facts that Mt. Pali 
represented the estate for the purpose of 
this litigation, and that the decree ob¬ 
tained against the estate was not vitiated 
by fraud and collusion. This concludes 
the matter. The appeal fails and is 
dismissed with costs. 

j.V. A p peal dismissed. 
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Stuart, G. J., and Wazir Hasan, J. 

Em perot —Applicant. 

v. 

Ram Ghulam and others —Accused— 
Opposite Party. 

Criminal Revisions Nos. 9 and 10 of 
1927, Decided on 21st February 1927, 
from.the order of the 2nd Addl. S. J., 
Lucknow, D/- 4th December 1926. 

& Criminal P. C., S. 110— Order under, need 
not at re the nature of case against liersoyi pro¬ 
ceeded against — Mcntiontng sub-section Is 
enough—Irregularities In procedure are curable 
under S. 537. 

If a Magistrate) empowered under S. 110 
receives information of tlie barest kind, to the 
effect that a certain person is ;m habitual thief 
and is within the local limits of his jurisdiction, 
it is within his powers to take action under the 
provisions of Chap. 8 of the Code, aud the lega- 

lity of his action cannot questioned. 

[P 307 C 2] 

It is not necessary to state more thau will 
show the person against whom proceedings are 
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taken the particular sub-section on which the 
Court proposes to proceed against him. The 
order need not show the nature of- the case 
agaiust him. If, for example, a Magistrate 
receives information from a police officer, that 
a certain person is an habitual thief, the Magis¬ 
trate has a right to proceed to the next stage and 
issue a notice to him. He may be unwise in 
taking such action without carefully checking 
that information ; but he has a legal right to 
take such an action ; and if his information is 
meagre, the substance of his information would 
be meagre. Nevertheless, it is sufficient for 
him to state it- to make an order under S. 112 
legal. If he has taken action on insufficient 
information, the proceedings may on the evi¬ 
dence, be found to have been wiihout justifica¬ 
tion ; no ill results will follow from the adoption 
of this view, and the irregularity if any, is cura¬ 
ble uuder S. 537 : A. I. R. 192G All. 759 and 4 2 
All. 646, Diss. from. [P 307 C 2 ; P 308 C 1] 

Per Wazir Hasan , J .—The information on 
receipt of which the exercise of jurisdiction 
uuder those sections depends is defined by the 
terms of S. 110 itself. [P 310 C 1] 

G. II. Thomas and H. K. Ghose —for 
the Crown. 

S. M. Ahmad —for Accused. 

Facts.—This is an application by the 
Government Advocate of this Court, on 
behalf of the King-Emperor, imder Sa. 435 
and 439, Criminal P. C., 1898. 

The opposite pavties are eight in num¬ 
ber, A Magistrate of the first class, 
exercising jurisdiction in the district of 
Unao, made an order that each of these 
eight persons shall execute a bond for 
Rs. 100, and shall also furnish two sure¬ 
ties in like amount to be of good be¬ 
haviour for a term of three years. In the 
event of default in complying with the 
terms of the order they were directed to 
be detained in prison pending the orders 
of the Sessions Judge of Lucknow at 
Unao under S. 123 (2) of the same Code. 
Accordingly, the proceedings were laid 
before the learned Judge, who, having 
regard to a certain decision of the High 
Court at Allahabad, refused to confirm 
the ordor passed by the Magistrate, 
set it aside and returned the proceedings 
with the direction that the Magistrate 
would draw up a proper notice and take 
action afresh according to law. 

Stuart, C. J. —These ai*e revision ap¬ 
plications filed by the Local Government 
against two orders of the learned Addi¬ 
tional Sessions Judge of Unao. These 
orders referred to two proceedings, which 
were submitted to him under S. 123, 
Criminal P. C., in respect of persons 
who had been ordered by a first clags 
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Magistrate to give 63ourity for their good 
•behaviour for a period exceeding one 
year, as the persons had not given the 
security directed. The learned Sessions 
Judge was of opinion that, according to 
the views taken by a learned Judge of 
-the Allahabad High Court in Emperor v. 
Raj Bailsi (1), and another learned Judge 
of the Allahabad High Court in Nihal 
v. Emperor (2), the original order under 
S. 112 was defective, and that, in these 
circumstances, the only course open to 
him was to return the proceedings to 
the Court of the Magistrate, with direc¬ 
tions that a fresh order should be pre¬ 
pared under S. 112 and the proceedings 
commenced again from the beginning. 
The Local Government, questioning the 
correctness of this view, has applied in 
revision before us. The decisions in 
question are taken by the learned Ses¬ 
sions Judge to support two principles : 
the first is that an order under S. 112, 
“Criminal P. C., must contain something 
which will show to the person, against 
whom proceedings are taken, the nature 
of the case against him : and the second 
is that a failure to give such a person 
information as to-the nature of the case 
-against him is a failure which cannot be 
rectified under the provisions of S. 537, 
Criminal P. C. In order to appreciate 
-the arguments for and against these 
views it is necessary, in my opinion, to 
•examine closely the provisions of Ss. 110 
and H2 Criminal P. C. S. 110 states 
that, whenever a Magistrate possessing 
oeitain specified powers receives informa- 

7 P3rSOn wifchin the local 
•limits of his jurisdiction : 

or f forger b or habita r ° bbjr ' h ° U5a *^e.iker, thief 

knowinVVL hablt a receiver of stolen propsrty 
KDomng the same co have been stolen, or 

aids in fu tUally prot03ts or harbours thieves or 
property ®r COUceal,aeat or disposal of stolen 

mit^or iw Ua A [y Commits ’ or tempts to con- 
kidnap^?, V 2 ! 6 ° oni mission of, the o(Icac d of 
mischief 8 ’ ab duction, extortion, or cheating or 

Ohap 12 I°p a n ^ offdllc ° Pmiishablo under 

or 4&oVt" d “ Sa - lsoA . 

mit \ l ! y CO nm,fc s. or attempts to com- 

Sn? a K r « e l th , a commission of. offences iuvol- 
“g a breach of the peace, or 

hii f KJJL st> de^pJrate and d tugjroui as to render 
the community 39 WifchouC 3ecurity hazardous to 

<D C1920) 42 All. G 1G= )0 I. C. 420 = 13 

Jn\ A ’ G73 - 

A. I. R. 192G All. 759. 


the Magistrate may require him to 
show cause why he should not be order¬ 
ed to execute a bond, with sureties for 
his good behaviour for a period not ex¬ 
ceeding three years. There 13 nothing in 
thi3 section which specifies what the 
nature of the information should be. 
The learned Judge who decided the case 
of Emperor v. Raj Bansi (1) appeared to 
be of opinion that the information given 
must be detailed information containing 
the nature of the evidence which it was 
proposed to bring against such a person. 
With all respect to the learned Judge I 
am unable to agree to that. Undoubtedly, 
a prudent Magistrate might not consider 
information sufficient to cause him to 
take action under the preventive sec¬ 
tions, unless it gave substantial details 
against the person in question ; but 
there is nothing in the section laying 
down any quantum of information a 3 a 
necessary condition for the Magistrate to 
take action. We are concerned with the 
legality of a Magistrate’s action here, 
not with it3 prudence. So far as I read: 
it, if a Magistrate empowered receives 
information of the barest kind to the! 
efiect that a certain person is an habi-’ 
tual thief, and is within the local limit* 
of his jurisdiction, it is within his powers 
to take action under the provisions of 
Chap. 8, Criminal P. C., and the legality 
of his action cannot he questioned. 

I now come to S. 112. This says : 

When a Magistrate acting under Ss. 107, 103 
100 and 110 deems it necessary to require anv 
person to show cause uuder such section he 
shall make an order in writing, setting forth the 
substance of the information received 

This is the point on which the learned 
Judges of the Allahabad High Court have 
decided the previous matters. Their 
view is that the substance of the in¬ 
formation received must bo more than a 
bare statement that a 'man is an habi¬ 
tual thief, or an habitual committer of 
mischief, or is so desperate and dangerous 
as to render his being at large without 
security hazardous to the community, or 
whatever may he brought against him, 
and that it is obligatory for the Magis¬ 
trate to set forth the particulars. with 
due respect I am again unable to agree. 

I do not interpret the words to mean 
anything more than the gist of the in¬ 
formation. It is not necessary, in myj 
opinion, to state more than will show 
the parson against whom proceedings are 

taken the particular sub-section on whid 
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ib proposed to proceed againsb him, I 
cannot read the words as requiring in 
law the particulars which the learned 
Judges of the Allahabad High Court 
consider necessary. As I have already 
pointed out, the information which justi-' 
ties a Magistrate in taking action under 
S. 110 may be the barest information. 
It may be lacking in details and in par¬ 
ticulars. If, for example, a Magistrate 
receives information from a police officer 
that a certain parson is an habitual thief, 
the Magistrate has a right to proceed to 
.the next stage and issue a notice to him. 
He may be unwise in taking such action 
without carefully checking that informa¬ 
tion, but he has a legal right to take 
such an action ; and, if his information 
•is meagre, the substance of his informa¬ 
tion would be meagre. Nevertheless, it 
is sufficient for him to state it to make 
order under S. 112 legal. If he has taken 
action on insufficient information, the 
.proceedings may, on the evidence, be 
found to have been without justification. 
I do not consider that any ill results will 
follow from the adoption of this view. 
If the subsequent procedure under the 
chapter is examined, it will be seen that 
under S. 117, Cl. (2), the inquiry pro¬ 
ceeds in the manner prescribed for con¬ 
ducting a trial in a warrant case, 
except that no charge need he framed. 
Now it is to be nobel that in a warrant 
case, when a man is put upon his trial, 
he receives no information as to the 
nature of the charge againsb him until a 
considerable amount of prosecution evi¬ 
dence has been recorded. It is true 
that then a charge is framed against him. 
But in many instances the actual word¬ 
ing of a charge gives a man very little 
information of the nature of the case 
against him. I take as an instance, a 
charge of theft. If the forms in Sch 5, 
Criminal P. C., are examined, ib will be 
sojn that under heading XXVIII (II) 3 
the Code itself lays down as a proper 
form of a charge of theft under S. 379, 
the following : 

That you, on or about the-- Jay of 

■-it-committed theft. 

That is all. The charge need nob state 
the owner of the property in respect of 
which theft is alleged to have been com¬ 
mittal. The charge need not state what 
was the subject of the theft. The in¬ 
formation is bare to a degree. Yet it is 
all the information which the legisla¬ 


ture considers necessary to give to the 
accused person on that charge. I do nob 
consider that the accused person, once 
he has heard the evidence against him, 
is pub to any real hardship by reason of 
the brevity of the charge, and I further 
cannot sea that a man against whom 
proceedings are being taken*for being an 
habitual thief has any grievance because 
the notice read out to him states 
simply : 

It i3 alleged that you are an habitual thief. 

When a man is charged with commit¬ 
ting theft, he only receives the informa¬ 
tion in the charge that he committed 
theft at a particular place on a certain 
date. 

I therefore do not find that there 
is any hardship to an accused 
person by the lack of particulars 
in such an order. A typical order of thie 
kind has been passed in Criminal Revi" 

sion No. 10. It is as follows : 

Whereas I have received information from 
Pandit Ram Sirup, Station Officer of Maura wan, 
that Poorbia Pasi, son of Bhau Pasi, resident of 
Khanpar, is an habituil thief and house¬ 
breaker. 

I fail to see what more information 
Poorbia Pasi required as to the nature off 
the proceedings against him. He knew,, 
as soon as that order was read out to- 
him, that the Crown would call evidence- 
to show that he was an habitual thief 
and house-breaker. This evidence could 
be of varying character. It might include’ 
evidence that he actually committed 
thefts in the past. Ib might include- 
evidence of repute to the effect that- 
those who know him considered him to- 
be an habitual thief. It might include- 
evidence that lie was in possession of 
sums of money which he could not have- 
acquired honestly. But whatever that 
evidence might ba, he would know its 
nature as soon as he heard it. He 
had an opportunity of cross-examining on 
it ; he had an opportunity of rebutting 
it/ I do not understand how he could in 
any way be prejudiced by the wording in 
question. The real hardship is where 
the information is subsequently found 
to be unreliable. Bub, that hardship 
will not be removed by insisting on the 
addition of details, for the unreliability 
would there be in the details. But, in 
any circumstances, the matter would be 
cured under the provisions of S. 537,j 
Criminal P. C. At the worst it would be 
an error, omission or irregularity. The 
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persons proceeded against in these two 
proceedings were in no way prejudiced 
by the brevity of the order. I do not, 
however, consider that the latter ques¬ 
tion arises, for I look upon the order as a 
perfectly good order. 

I now come to the question of the 
merits in these two applications. I have 
considered the evidence and am satisfied 
that the persons proceeded against in both 
cases were rightly ordered to find secu¬ 
rity to be of good behaviour. I do not 
consider the security in any way exces¬ 
sive. I would accordingly order these 
persons to undergo rigorous imprison¬ 
ment until they find security to the 
satisfaction of the Magistrate who tried 
the cases or his successor. 

Wazir Hasan, J. —(After stating 
facts, bis Lordship proceeded.) The 
substance of the decision of the 
learned Sessions Judge is that the initial 
notice issued by the Magistrate, in com- 
pliance with the provisions of S. 112, 
Criminal P. C., was not only irregular 
but illegal. In support of the appli¬ 
cation, on behalf of the Crown before us, 
it is urged that the learned Judge has 
taken a wrong view of the law of pro¬ 
cedure bearing on the subject under con¬ 
sideration. 

The learned Judge of the Court below 
has followed the decision of the High 
Court at Allahabad in the case of Em~ 
peror v . Raj Dansi (l). This case was 
followed by another learned Judge of the 
same Court in Nihal v. Emperor (2). The 
respect with which the opinions of the 

An r u 0d Jud ® 03 of tho High Court at 
Allahabad should be received by us has 

induced me to give my most anxious and 
careful consideration to the matter 
«nder di-cussion. To begin with, as 
Judges of this Court, it is our duty to 
administer the law as we find it. Wo 
nave no power to make law as we think 
1 ought to be. However desirable on 
moral principles, it may be that a person 
accused under the provisions of S. 110, 
Criminal P. C., should receive much more 
information than what tho law pres¬ 
cribes, for wo cannot give effect to the 
needs of such principles. 

Now the main decision in the case of 

m per or v. Raj Bxnsi (i) rests on tho 
opinion that 

f roceclure clearly requires something in 
snKaf U -° °* au indictment or charge containing 
tantial particulars indicating the grounds 


upon which the police have given information to 
the Magistrate. 

With great respect, my reading of the 
rules of the procedure bearing on this 
subject does not lead me to the conclu¬ 
sion that the information must be some¬ 
thing iD the nature of an indictment or 
charge. We have no case of indictment 
in the procedure of our Courts. As for 
the charge, sub-S. (2) of S. 117 is clear 
on the point. It says that no ’charge 
need be framed in cases under S. 110 of 
the Code. This, to my mind, is a clear 
indication of the intention of the legis¬ 
lature that the requirements of a charge 
are not needed in a trial under S. 110. 
What the requirements of a charge are, 
are specified in Ss. 223, 222 and 223, 

Criminal P. C. It seems to me that if 
the notice to te served under S. 110 
were to be treated in the matter of parti¬ 
culars that it should contain on the 
footing of a charge, we should be making 
a new law of procedure and not inter¬ 
preting it as it stands. 

The notice issued in this particular 
case runs as follows : 

Whereas I have received information that 
Ram Ghulam, ChaDdua, Matrgli. Manni, Sipa- 
hia, Daswa and Sankaria, Pasis of T.ala Khera, a 
hamlet cf Gularia, are habitual thieves acd 
house-breakers nnd habitually protect and har¬ 
bour thieves and are associated in the commis¬ 
sion of crime. They are hereby required to 
show cause why they should not be ordered to 
executo bonds for Rs. 100 each in two sureties 
each for Rs. 100 to be cf good behaviour for 
three j’ears. 

It seems to me that an action under 
S. 112 could be taken by tho Magistrate 
if ho received the information which ho 
incorporated in tho notice issued by 
him. 

A Magistrate acquires jurisdiction to 
take action when he 

receives information of the description stated 
in sub Ss. (a), (b), (c). (d). (c) and (l) of S.110. 

Hav ng acquired jurisdiction.it is then 
for him to judicially decide whether it is 
necessary to require tho person against 
whom such information, as is described 
in the several sub-sections of S. 110, has 
been received to show cause. If bo de¬ 
cides in tho aliirmativo, undor S. 112, 

ho shall make au order in writing, setting 
forth the substance of tho information received, 
the amount of the bond to be executed, the term 
for which it is to be in force, and the number, 
character and class of sureties (if any) re¬ 
quired. 

These are all tho essentials which the 
law requires to be incorporated in the 
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order, and we have no power fco add to 
them. 

To my mind the notice which was 
issued in the present case did contain 
every one of these essentials. Of course 
opinion may differ as to what the “ sub¬ 
stance of the information received 
means, but I take it that there can be no 
two opinions that it cannot mean more 
than the whole “ information ” received 
under S. 110, Criminal P. C. Therefore, 
for the purpose of determining what that 
information is, on receipt of which the 
law may be set in motion, we must refer 
to the terms of S. 1L0 itself. That sec¬ 
tion says that : 

whenever ... a Magistrate . . . receives in¬ 
formation that any person within the local 
limits of his jurisdiction. 

(a) is by habit a house-breaker, thief, 

or 

(o) _ . ... 

(c) habitually protects or harbours thieves 
. . . such Magistrate m.iy, in the manner here¬ 
inafter provided, require such person to show 
cause why he should not- be ordered to execute 
a bond, with sureties, for his good behaviour, 
such period not exceeding three years as the 
Magistrate thinks fit to fix. 

The notice under S. 112 is issued in 
view of the preliminary provisions of the 
;lasb clause of S. 110. It follows, to my 
mind, that the information, on receipt of 
which the exercise of jurisdiction under 
these sections depends, is defined by the 
•emn of S. 110 itself. We cannot add 
to that definition. The notice issued in 
this particular case strictly complies 
with that definition, 

I therefore respectfully regret that I 
am unable to follow the two decisions of 
the High Court at Allahabad already 
referred to. I agree with the order 
which the Honourable the Chief Judge 
has passed in Criminal Revisions Nos. 9 
and 10. 

D.D. Order maintained. 
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King, J. 

jy Cruz, F. .1—Petitioner. 

v. 

D’Cruz , JUrs. TV. E., and another Res¬ 
pondents. 

Divorce Case No. o of 1926, Decided 
on 4th May 1927. 


(а) Divorce Act (1863) S. 16—“ During that 
period ” means period from the date of decree nisi 
to thC'date of decree absolute. 

The expression “ during that period ” means 
the period from the date of the decree niei up to 
the time when the decree is made absolute, and 
it is not the intention of the legislature that no 
person can be heard to show cause why the 
decree should not be made absolute if he fails 
to appl y within six months from the date of the 
decree nisi. [P 311 G 1] 

(б) Divorce Act (1869), S. 16— Merely because 
the Intervenor Is a near relation of respondent 
Is no ground for disentitling him to Intervene. 

The mere fact that the intervenor happens 
to be a ne-ir relative of the party is nob per 6e 
a ground for refusing to allow him to intervene, 
where he is not acting at the instance of the 
party and the simple fact, that the intervenor 
is a close relation of the party and is living 
with him is no ground for iuferriug that the 
interveuor is acting at the instance of that 
party ; Howarth v. llowarth, 9 P, D. 218, Foil ; 
0 Bom. 41G, Dist. [P 311 C 2] 

(c) Divorce Act (1869), S. 16— Witness in 
divorce case is not precluded from showing 
cause against decree absolute, 

A witness ia a divorce case is not precluded 
from showing cause why the decree nisi should 
not be made absolute. CP 311 C 2l 

(rf) Divorce Act (1869), S. 16—“ Not being 
brought before the Court ”—Meaning explained . 

The words “ not being brought before the 
Court ” in S. 16 mean, “ not b3ing brought 
before the Court at any time up to the date of 
intervention ” : 2 D. R. 357, Foil. [P 312 C 1) 

(c) Evidence Act, S. 35— Prescription register 
in Government dispensary is adtnisstable though 
handwriting is not proved. 

The entries ia a prescription register maintained 
by a Government compounder in a Government 
dispensary are admifsible under S. 35, although 
the particular compounder or ccpnpounders who 
made these entries have not been called as wit¬ 
nesses to prove tbeir handwriting. [P 312 C lj 


R. I. Wahid —for Intervenor. 

Moti Dal Saksena —for Petitioner. 

Judgment. —Fredrick Arthur D Oru 2 r 
obtained a decree nisi for the dissolution 
of his marriage with the respondent Mrs., 
D’Cruz, on the 13th September 192b 
from the Chief Court of Oudh. The 
co-respondent in that case was one Mi. 
Edwards. The decree nisi was passed 
uncontested in the Chief Court. 

On the 16 th of March 1927 the peti¬ 
tioner applied for having the decree nisi 
^ade absolute. On the 23 rd March 
1927, Mrs. Matthews, who is the res¬ 
pondent’s mother, applied as an inter- 
venor for having the decree nisi reversed 
on the following grounds : (l) that the 
decree had bben obtained through the 
collusion of the petitioner and the co¬ 
respondent ; (2) that the petitioner had 
cohabited with the respondent almost 
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up to the date of presenting his petition ; 
and (3) that at the time of presenting 
the petition, and ever since, the peti¬ 
tioner has been openly living in adul¬ 
tery with one Miss Newton. 

The petitioner totally denied the 
alleged collusion, and the alleged coha¬ 
bitation with his-wife nearly up to the 
date of the petition, and the alleged 
adultery with Miss Newton. His learned 
counsel also raised certain legal objec¬ 
tions to Mrs. Matthews’ intervention. 

In the first place he contended that 
the Court had no jurisdiction to try the 
issues raised by the intervenor, since her 
application was time barred, being filed 
more than six months after the date of 
the decree nisi. I think there is no 
force in this objection. Under S. 16 
Indian Divorce Act, 1869, the decree 
nisi cannot; be made absolute until after 
the expiration of such time, not less 
than six months from the pronouncing 
thereof, as the High Court, by general 
or special order, from time to time 
directs. During that period any person 
shall be at liberty to show cause why 
the decree should not be made absolute. 
I think the expression “ during that 
period ” means the period from the date 
of the decree nisi up to the time when 
the decree is made absolute, and it is 
not the intention of the legislature that 
no person can b© board to show caus© 
why the decree should not be made ab¬ 
solute if he fails to apply within six 
months from the date of the decree nisi, 
ihe lang Ua g e of the Matrimonial Causes 
Act, I860, is similar, and there are seve- 
rai rulmgs of the Courts in England to 
th© etiecb that it is competent for any 
^ person to intervene at any time before 
a decree nisi is made absolute, whether 
the minimum, time required to elapse 
before a decree nisi can be made absolute 
as or has not elapsed. This objection 
nas not been seriously pressed, so I think 
* V nDece3s ary to quote the English 

rulings. 

<-h T f h ?T pefcifci ° nei,s coanSo1 also objected 

at Mrs. Matthews was not competent 
co show cause why the decree nisi should 
DO 00 made absolute, because she is the 
respondent's mother and merely acting 
on the respondent’s behalf. The English 
authorities show that it is not open to 

e respondent to intervene, and simi- 
ar y it ig not open to any third person, 
acting at the instance or on behalf of tho 


respondent to intervene. The learned 
counsel has relied upon the ruling of the 
Bombay High Court in the case of Har- 
riette King v. James King (l). In that case 
tbe^ intervenor was the respondent’s own 
solicitor, who was acting on the res¬ 
pondent’s instructions. The Court held 
(very rightly) that, when the respon¬ 
dent was not com potent himself to 
intervene, he could not indirectly get 
his solicitor to do for him what he could 
not do for himself That case, however, 
is clearly distinguishable on the facts. 
In that case the intervenor was clearly 
the respondent’s agent acting under the 
respondent's instructio ns. In the pre¬ 
sent case the intervenor is the respon¬ 
dent’s mother and the respondent is 
living in the intervenor's house ; but 
there are no other facts from which one 
could infer that the intervenor is acting 
at the instance or on behalf of the res¬ 
pondent. The mere fact that the inter¬ 
venor happens to be a near relative of 
the respondent is not per se a ground 
for refusing to allow him to intervene : 
Howarth v. Howarth (2). Mrs. Matthews 
professes to intervene mainly in the 
interests of the children. Whatever her 
motives may be, I think she is the mov¬ 
ing spirit of the intervention 'and is not 
a mere figure head. She is fighting the 
the case at her own expense. She has 
taken the keenest interest in the case 
herself, appearing personally at all the 
hearings, whereas her daughter, the res¬ 
pondent, has not appeared in Court or 
given evidence. I see no reason, there¬ 
fore, why her application cannot bo 
heard and decided on its merits. 

It has also been objected that Mrs. 
Matthews cannot act as intervenor 
because she was herself a witness in the 
divorce case. It is true that she was 
called as a witness, but apparently she 
was not produced by the respondent hut 
was called as a Court witness merely for 
proving certain documents. In any case 
I cannot find any authority for the. 
view that a witness in a divorce case is 
precluded from showing cause why the 
decree nisi should not he made absolute. 

It has been objected that tho peti¬ 
tioner s adultery subsequent to the 
decree nisi is not a ground for rever¬ 
sing such decree. 1 cannot accept thisi 
contention. I think the words ** not) 

11) 0 Bom. 41(j.' 

12) 0 P. D. 218. 
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being brought before the Court” in S. 16 
of the Indian Divorce Act, mean 

not being brought before the Court at any 
time up to the date of intervention. 

This is the view that has been taken 
of the same expression in the Matrimo¬ 
nial Causes Act, I860, by the Courts in 
England. Lord Penzance, in the case of 
Hulse v. Hulse and Taverner (3) made 

the following observations : 

I see no reason so to narrow the meaning of 
the words ‘ not brought before the Court 
Adultery since the decree nisi is not the less 
a fact * not brought before the Court,* because 
from the date of its occurrence it was impos¬ 
sible that it should have been so brought before 
the Court. 

I think I am bound to follow the rul¬ 
ings of the Court in England in this 
respect. 

Having cleared the ground by dispos¬ 
ing of the preliminary objections, we 
have now to deal with the facts alleged 
by the intervenor on their merits. ( Hi3 
Lordship then dealt with the first two 
allegations, viz , collusion between peti¬ 
tioner and the co-respondent, and con¬ 
donation by the petitioner and found, 
on examination of the evidence, that they 
were not proved. Then his Lordship, 
dealing with the third allegation, viz. 
adultery by the petitioner with onG 
Miss -Newton, proceeded. ) I think it is 
very significant that Mis? Newton should 
accept a prescription in the name of 
” Mrs. D’Cruz *' and have it repeated 
several times without any objection 
regarding the name. The witness has 
no doubt whatever that Miss Newton is 
the lady whom he attended and believed 
to be Mrs. D’Cruz. As the prescription 
register is maintained by a Government 
compounder in a Government dispensary 
I think tho entries in it are admissible 
under S. 35 of the Evidence Act, al¬ 
though the particular compounder or 
compounders who made these entries 
have not been called as witnesses to 
prove their handwriting. Dr. Gupta's 
evidence is sufficient to prove that the 
register is genuine. (After further exa¬ 
mining evidence his Lordship concluded.) 
I am forced to arrive at the conclusion 
that the petitioner intended to marry 
Miss Nowton as soon as he could get his 
decree made absolute, and that he an¬ 
ticipated the marriage ceremony by keep¬ 
ing her as his mistress for some months 

(3) [1872) 2 P. 357=20 W. R. 447 = 41 L. J. 

Mat. 19=25 L. T. 7G4. 


past. Finding that Miss Newton has 
been living in the petitioner's house for 
so long, I think it must be inferred that 
she committed adultery with petitioner. 
Although her brother has been living in 
the house for some time, he was not 
there the whole time. Moreover it is nob 
the petitioner’s case that Miss Newton 
has been living in the house quite 
innocently as a guest along with her 
brother. He has made every effort to 
disprove the allegation that she ever 
lived in the house and as I find that 
she committed adultery with the peti¬ 
tioner. On this finding I reverse the 
decree nisi and order the petitioner to 
pay the intervener’s costs. The inter¬ 
vener’s security deposit will be refunded. 

G.B. Decree nisi reversed. 
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Stuart, G. J., and Raza, J. 

Dam Prasad —Appellant. 

v. 

King-Empcroi —Opposite Party. 

Criminal Appeal No. 189 of 1927, De¬ 
cided on 18bh July 1927, from an order 
of the Special S. J., Lucknow, D/- 6th 
April 1927. 

Criminal P. C., S. 4 . 20 —Appeal from jail— 
Counsel appointed by Government for accused 
Accused refusing to instruct — Counsel should 
still argue the case oti his behalf. 

If au appeal is filed in person under S. 419—a 
procedure which is only possible when tho ap¬ 
pellant is not in jail—the appellant is permitted 
to argue in person under the provisions of S. 423; 
but a person appealing from jail is not permitted 
to argue in person and ordinarily jail appeals 
are heard ox parte. Where the Government has 
granted. as"a concession to a prisoner sentenced 
to death subject to confirmation by a High 
Court, the privilege of being represented by 
counsel at the cost of tho Crown, but the ac¬ 
cused refuses that help, it is still the duty of the 
counsel engaged to conduct the appeal withonb 
considering what the accused would say ou the 
subject. Cl* 313 C 1] 

D. S. Misra —for Appellant. 

Jagat Narain and G. II. Thomas —for 
the Grown. 

Judgment. —We are informed by Mr. 
L. S. Misra, who has been retained by 
the Grown to argue the appeal of Ram 
Prasad Bismil, that he has to-day visited 
Ram Prasad Bismil, who is at present 
confined in the Lucknow District Jail, 
and has asked him for instructions^ 
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Ram Prasad Bismil has refused to give 
him any instructions and has stated that 
he does not wish to bo represented by 
him. Mr. Misra has asked the Court for 
directions as to what he should do. He 
has spent 12 days in the preparation of 
the case. We consider that we should 
make a judicial observation on this 
matter. Ram Prasad Bismil presented 
' his appeal from jail under the provisions 
of S. 420, Criminal P. C. As he appealed 
from jail he was not entitled to appear 
in person to argue his appeal. If an 
appeal is filed in person under S. 419—a 
procedure which is only possible when 
the appellant is not in jail—the appel¬ 
lant is permitted to argue in person 
under the provisions of S. 423, but a 
person appealing from jail is not per¬ 
mitted to argue in person and ordinarily 
jail appeals are heard ex parte. The 
.Local Government has granted, in recent 
years, as a concession to a prisoner sen¬ 
tenced to death subject to confirmation 
by a High Court, the privilege of being 
represented by counsel at the cost of the 
Crown, and it is as a result of this con¬ 
cession that Mr. L. S. Misra has been 
engaged to represent Ram Prasad Bismil. 
The concession of the Crown towards 
Ram Prasad may or may not be appre¬ 
ciated by Ram Prasad, but it in no way 
affects the conduct of the appeal. The 
Crown has, as a concession, appointed at 
its own expense Mr. L. S. Misra to re¬ 
present Ram Prasad and it is his duty to 
conduct the appeal on Ram Prasad’s 
behalf , without considering what Ram 
Prasad s views may be on the subject. 

D,D * Order accordingly. 
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Pit lean, J. 

Devi Sahai and others —Appellants. 

v. 

Kinq-Emjiero) -Opposite Party. 

.Criminal Appeal No. 311 of 1927, De¬ 
cided on 29th June 1927, from the Order 
cf the Assistant S. J., Gonda, D - 17th 
May 1927. 

Penal Code, Ss. 323. 326 and 307— Some of the 
s cc ^ed guilty under S. 323 and others under 
‘ Offences committed in respect of a single 

person — Separate sentences cannot be passed 


under Ss. 323 and 326— Each accused should be 
sentenced for the offence he has committed . 

Separate sentences cannot be passed under 
Ss. 323 and 326 in the c.i«e of au assault upou a 
single person. Where it is found as a matter of 
fact, that one of the accused attacked with a 
spear and the others iuflicted blows on legs and 
arms with lathis, it is not necessary to find 
that all the accused are guilty of an offence 
under S. 326. In such a case each accused 
should be convicted for the offence of which he 
is actually found to be guilty. [P 313 C 2] 

G. Jackson —for Appellants. 

H. K. Ghosh —for the Crown. 

Judgment. —In this case eight persons 
were charged under S. 307 with making 
an attempt to kill a certain Lalta. The 
Judge did not find that there was any 
intention on the part of the accused to 
kill Lalta. In this view he was clearly 
right as Lalta received numerous injuries 
on the legs and arms, but his head and 
body remained entirely untouched. Ac¬ 
cordingly the Judge found five of the 
accused who, in his opinion, were proved 
to have taken part in the affair, guilty of 
offences under Ss. 323 and 326, I. P. C., 
and sentenced them each to one year’s 
rigorous imprisonment under S. 323 and 
to four years rigorous imprisonment 
under S. 326. 

Possibly, owing to the fact that the 
case was committed for trial under S. 307, 

I. P. C., the notice of the Judge was not 
drawn to the necessity of showing that 
all the accused whom he convicted were 
jointly liable for the injuries inflicted 
with spears. lie also perhaps was un¬ 
aware of the fact that separate sentences 
could not he passed under Ss. if23 and 
326 in the case of an assult upon a single 
person. As a matter of fact what the 
Judge has found is that Sampat attacked! 
Lalta with a spear and the four other 
appellants gave him some blows on legs 
and arms with lathis. In such a case it 
is not necessary to find that all the ac¬ 
cused were guilty of an offence under 
S. 326, and the sentcnco of five years 
rigorous imprisonment on oaoh of them 
is excessive. As far as the guilt of these, 
persons is concerned I soo no reason to 
interfere with the view taken by the 
lower Court, lie has accopted one wit¬ 
ness as being beyond suspicion and two 
others as being reliable, .except where 
their own personal enemies were con¬ 
cerned. He has accordingly acquitted 
three persons and found the cas 9 proved 
against the remaining live. This appears 
to bo a correct decision and I have been 


314 Oudh Ram Bharosay v, Qamar Zamaki Begam (Wazir Hasan, J.) 1927 


shown no sufficient reason for interfering 
with it. 

As to the sentence : I think the sen- 
tence passed by the learned Judge for 
the offence which the individual accused 
actually committed will be sufficient. X 
therefore reduce the sentence of Sampat 
to rigorous imprisonment for 4 years 
under S. 326, I. P. C. ( and I reduce the 
sentence on the other four accused to 
one year's rigorous imprionment each 
under S. 323, I. P. C. The sentence of 
fine in each case is upheld. 

G.B. Sentence reduced. 


A. I. R. 1927 Oudh 314 

Wazir Hasan, J. 

Ram Bliarosay —Plaintiff—Appel lant. 

v. 

Qamar Zamani Beyam —Defendant— 
Rosponden t. 

Second Appeal No. 155 of 1927, Deci¬ 
ded on 20th July 1927, against an order 
of the 1st Sub-J-, Bakraick, D/- 21st 
February 1927. 

Easements Act, S. 56 —Right to build a kachcha 
house on parti land granted by zemindar is a 
mere license. 

When, in a uon-agricultural village, the zem¬ 
indar grants leave to a person to build a kachcha 
house on parti kind, the grantee becomes a mere 
liceti^ee and a transfer by him or his right to 
build is not euforceable : A. I. R. 1925 Oudh 2G2 ; 
29 All. 133 and 33 AU. 757, Dtst. 

[P 31 4, C 2, P 315, C 1] 

Tshwari Prasad — for Appellant. 

Niamat Ullah — for Respondent. 

Jndgment.— This is the plaintiff’s 
appeal from the decree of the first 
Subordinate Judge of Bahraich, dated 
21st February 1927, reversing the 
decree of the Munsif of Qaisarganj, dated 
30th September 1920. 

The plaintiff seeks the recovery of 
possession of a house situate at Iraalia 
Bazar, Pargana Hisampur, in the district 
of Bahraich. The chief defendant, Rani 
Qamar Zamani Begam, is the owner of 
Imalia Bazar, and she has recently built 
the house in question as a pacca struc¬ 
ture. The plaintiff claims title to the 
house on the basis of a deed of posses¬ 
sory mortgage executed in his favour on 
the 25th October 1922 by Imamdin and 
Maula Balchsh, defendants 3 and 4. The 
title of Imamdin and Maula Bakhsh rests 
on a deed of sale of the 4th July 1921 


executed by one Sardar Muhammad Khan 
in respect of the house in question as it 
then was. The defence of Rani Qamar 
Zamani Begam, which has been accepted 
by the lower appellate Court, is that the 
plaintiff and his predecessor-in-interest; 
had no title in the site over which the 
house stands, nor had they power to make 
a transfer of the house in question. 

The lower appellate Court has applied 
the law to this as it was enunciated in 
several decisions of the High Court at 
Allahabad and of the late Court of the 
Judicial Commissioner of Oudh. The 
cases are collected in Mt. Azmat-wn-nissa, 
v. Ganesh Prasad (1), a decision of mine. 

The argument in second appeal is that- 
the learned Subordinate Judge has com¬ 
mitted an error of law in applying the 
cases mentioned above to the facts of the 
present case, for the reason that those 
cases turn on the fact that the tenants 
whose transfers were impeached therein 
were agricultural tenants and the villages 
in which the houses in question were 
situated were agricultural villages. 

This is true, that those cases are of that 
class. The other class of cases to which 
the learned pleader for the appellant 
drew my attention consists of cases in 
which a plea of adverse possession as 
against the zemindar seeking recovery 
of possession of a house or site of a 
house within his zemindari succeeded 
on evidence. They are the cases of 
Bhadder v. Khairuddin Hussain (2) and 
Incha Ram v. Bande AH Khan (3). In 
respect of these cases it is sufficient to 
say that there is no question of adverse 
possession in the case before me. The 
origin of the occupation of the site of 
the house in question by the first tenant, 
Sardar Muhammad Khan, is known. He 
has given evidence in this case and says, 
that in the year 1903, he was given per¬ 
mission by the zemindar to build a 
kachcha house on this piece of land 
which was then parti, and that he paid a 
nazrana in consideration of the permission. 

There is no clear finding as to whether 
Imalia Bazar is an agricultural or non- 
agricultural village, but it appears to me 
that the appeal may be decided on the 
assumption that the village is of the 

(1) A. I. R. 1925 Oudh 262=28 O. O. 119. 

(2) [1907] 29 All. 133=3 A. L. J. 7GO=(l90G) 

A. W. N. 305. 

(3) [1911] 33 All. 757=11 I. C. 52=3 A. L. J. 

877. 
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latter description. It has been found by 
the Court below, and the finding is sup¬ 
ported by the contents of the deed of 
mortgage on which the plaintiff relies, 
that there was no superstructure in exis¬ 
tence at the time when the defendant 
commenced new construction of a per¬ 
manent character ; in other words, the 
previous kachcha house had practically 
ceased to exist except in a ruined con¬ 
dition, and when that came to happen 
the defendant, that is the zemindar of 
the village, started construction. 

On the above facts it is clear, to my 
mind, that the origin of the right to build 
and to live in the building rests on 
“ license ” by the owner of the site in 
favour of Sardar Muhammad Khan with¬ 
in the meaning of S. 50, Indian 
Easements Aet, 1682, and that it could 
not be transferred by the licensee as 
transfer is prohibited by S. 56 of the 
same Act. The title of the plaintiff 
founded on the transfer by way of mort¬ 
gage, aad the mortgagor’s title, founded 
on the sale effected by the original licen¬ 
see, mu9t, therefore, tail. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


A. I. R. 1927 Oudh 315 

Stuart, C. J., and Raza, J. 

liudr Prasad and another — Defen¬ 
dants—Appellants. 

v. 

Nasiruddin Khan and another —Plain¬ 
tiff and Defendant 2—Respondents. 

Second Appeal No. 475 of 1925, Deci- 
ded on 17fch November 1920, from an 
order of the Dist. J., Fyzabad, D/- 16th 
July 1925. 

Transfer of Property Act. S. GS—Joint family 
Property mortgaged without necessity—Mortgage 
unenforceable—Mortgagor is personalty liable 
Jor the loan—Interest being by way of damages 
may not be awarded at contractual rate. 

Where a mortgage of joint family property 
Was made without necessity and the mortgage 
was thU3 unenforceable, the mortgagor is per¬ 
sonally liable to the mortgagee for the Joan with 
interest. The interest iu such cases being by 
way of damages is iu the discretion of the Court 
an< ‘ may not be same as contracted. [P 315 C 2] 

S. K. Ghose —for Appellants. 

Naim Ullali —for Respondents. 
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Judgment. —We have considered the 
decree which forms the subject-matter 
of the suit out of which this appeal 
arises, and, on our construction, we find 
that Kunj Behari Tewari, on the 25th 
August 1911, borrowed Rs. 600 frour 
the plaintiff-respondent Naziruddin 
Khan, agreeing to repay the money on 
the 25th August 1921, with 12 per 
cent, interest, compoundable with yearly 
rests, and that he hypothecated, as a 
security for the loan, certain landed pro¬ 
perty. It is established from the find¬ 
ings of the Courts below (and it is not 
disputed now upon either side) that the 
property which he hypothecated was 
joint family property, and it is further 
established that the loan was not takenfor 
legal necessity. The deed contained a 
further provision that, if the amount in 
question were not repaid with interest 
on or before the 25th August 1921, 
Naziruddin Khan should be at liberty 
to obtain possession of the property 
hypothecated by foreclosure. 

We agree with the view taken by the 
Courts below to the effect that, although 
the deed of mortgage is unenforceable, the 
transaction must be considered as a per¬ 
sonal covenant upon the part of Kunj 
Behari to repay Rs. 600 with interest 
on the 25th August, 1921 and, inasmuch 
as Kunj Behari failed to repay the 
money on that date, he committed a 
breach of that contract. Kunj Behari is 
now dead. Nasiruddin Khan has been 
rightly awarded compensation for a 
broach of contract in writing registered, 
and the period of limitation arose on the 
25 th August, 192 L. The suit was 
filed on the 2/th May 1924, and was; 
within time. But in considering) 
the amount of compensation we are not! 
disposed to allow interest at the con¬ 
tractual rate awarded by the deed of' 
mortgage. Nasiruddin Khan is entitled 
only to interest by way of damages. 
We accordingly auimd the decree of the 
Courts below by awarding to Nasiruddin 
Khan, plaintiff-respondent, Rs. G09 
principal, with simple interest at 6 per 
cent per annum from the date when the 
money was advanced (that is to say the 
25th August 1911) up to the date of 
realization. As the plaintiff has suc¬ 
ceeded in respect to about one-half of 
the amount which he had claimed, we 
direct that the parties hear their own 
costs throughout these proceedings. 


Rudr Prasad v. Nasiruddin 
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The decree in question will be a decree 
against the assets of the deceased in the 
hands of the defendants Rudra Prasad, 
Kamla Prasad and Badri Prasad. It is 
nob a decree which can be executed 
against them personally. 

D.D. Appeal partly allowed . 


A. I. R. 1927 Oudh 316 (1) 

PULLAN, J. 

Jialal —Applicant. 

v. 

Chhcinyalal —Opposite Party. 

Criminal Revision No. 51 of 1927, De¬ 
cided on 29th June 1927, against the 
order of the S. J., Fyzabad, D/- 7th May 
1927. 

Criminal P. C., S. 145 —The fact that parties 
are members of joint Hindu family does not take 
away Magistrate's jurisdiction . 

Merely because the parties are brothers and 
presumably members of a joint Hindu family 
the Court is not precluded from givieg posses¬ 
sion to one as against the other. If the Couit 
fiuds from the evidence that one brother is al¬ 
ready in possession and that if no order is passed 
continuing him in possession there is likely to bo 
a breach of the peace, the Court is perfectly 
right in passing an order under S. 145 without 
■iuv regard to the merits of the other brother's 
cl i.n to have a share in the laud. [P 31G C 2J 

K. N. ChaJc —for Applicant. 

Ilyder Husein —for Opposite Party. 

Judgment. —This is a frivolous appli¬ 
cation in revision of an order of the Ses¬ 
sions Judge of Fyzabad dismissing an 
application for revision of an order of a 
Magistrate under S. 115, Criminal P. C. 
The present applicant did not oven take 
tire trouble to appear before the learned 
Sessions Judgo, but allowed his case there 
to go by default, and is now making a 
second attempt to got this Court to inter¬ 
fere. Bofore this Court could interfere 
in revision it would be necessary for the 
applicant to show that the Magistrate 
acted in some illegal fashion or, at any 
rate that a substantial injustice has been 
done. 

The Magistrate undoubtedly received 
information that these two brothers 
were likely to come to blows for the 
possession of their sir land. He stated 
this fact in his order which is framed in 
accordance with law. IXo heard all the 
evidence of the parties. Ho came to the 
conclusion that one of the brothers, 


Chhanga Lai, was actually in possession, 
and he passed an order keeping him in 
possession until the other brother could 
establish a right. It i3 argued before me 
that merely because the parties are 
brothers and presumably members of a 
joint Hindu family the Court should not 
have given possession to one as against 
the other, I see no force in this con¬ 
tention. Seeing that the Court has found 
from the evidence that one brother is 
already in possession and that if no order 
is passed continuing him in possession 
there is likely to be a breach 
of the peace, the Court was per¬ 
fectly right in passing an order under 
S. 145 without any regard to the merits 
of the present applicant’s claim to have 
a share in the land. No doubt he caD 
establish his right in another place 
either by bringing a suit for profits or in 
some other manner. There is absolutely 
no ground for interfering with the order 
of the Magistrate as confirmed by the 
learned Sessions Judge. I therefore dis¬ 
miss the application ; and, as the appli¬ 
cation was not pressed at all in the Ses¬ 
sions Court and appears to be entirely 
groundless, I allow the other side Rs. 50 
by way of costs. 

G.B. Application dismissed. 


A. I. R. 1927 Oudh 316 (2) 

Stuart, C. J-, and Wazir Hasan, J. 

Bhagal and others —Defendants—Ap¬ 
pellants. 

v. 

Deputy Commissioner, Gonda and 
another -Plaintiff and Defendant—Res¬ 

pondents. 

Second Appeal No. 289 of 1926, De¬ 
cided on 20bh July 1927. 

Landlord and Tenant — Ifaq chaharum is re- 
coverable both from vendee and vendor. 

Tin liability lor the satisfaction of the claim 
of h iq chaharum lies on tho shoulders of both 
the vendor and tho vendee and unless the right 
is limited by tho u-sage to a right to claim haq 
chaharum from tho vendor tho right can bo 
enforced against the veedeo also : (L888) S. C. 

147 ; 11 O. C. G4 ; (1SG7) N. 1^. P. H. C. G3 {F. 
B.) ; 23 .4/1. 209 and A. I. R. 1922 AH. 370, Foil. 

[P 317 C 1, 2] 

Aditi/a Prasad —for Appellants. 

G. U. Thomas and If. K. Ghosh — for 
Respondent 1. 
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Judgment. —This is fche defendants’ 
appeal from the decree of the Subordi¬ 
nate Judge of Gonda, dated the 31st 
May 1926, affirming the decree of the 
Munsif of Tarabganj, dated the 30th 
March 1926. The facts are as follows : 

On the 19bh October 1922 Ram 
Charan, defendant 1 sold his pacca 
shop situate at No. 559 in the taluqdari 
mahal of Nawabganj in the district of 
Gonda to Mangal Ram, Gauri Shanker 
and Sanwal, defendants 2, 3 and 4 res¬ 
pectively, for a sum of R.3. 4,500. Ram 
Charan possessed the shop in question in 
the right of a tenant of the Ajudhia 
estate now under the management of the 
Court of Wards. The Court of Wards is 
the plaintiff in the suit and claims a 
quarter-share of the sale price in virtue 
of the usage appertaining to such trans¬ 
actions. The Courts below have found 
in favour of the usage and granted the 
decree prayed for. 

The appeal from the decree of the 
Court of first instance in the Court below 
was by the vendees and they are the ap¬ 
pellants before us. When this appeal 
came first before us for hearing on the 
llbh February 1927, we were persu¬ 
aded to accept the argument that the 
usage of recovery of haq chaharum by 
the owner of the. site, if established, 
could be enforced only against the person 
in whose hands the sale consideration 
wa3 found to iie. The result was that 
we remitted an issue to the lower Court 
for a finding as to whether the sum of 
R*. 4,500 has actually been realized by 
the vendor from the vendees, either by 
cash payment or by satisfaction of prior 
claims. The finding is now before us 
and is to the effect that no part of the 
sale price remained with the vendees but 
passed into the hands of the vendor 
partly in cash and partly in satisfaction 
of prior claims. The finding as a finding 
°* , acfc 13 conclusive in second appeal but 
on behalf of the plaintiff-respondent, it 
has now been argued that the liability 
tor the satisfaction of the claim of ban 
cbaharum lay on the shoulders of both 
the vendor and the vendees. This is a 
point which was not fully argued on the 
b«st occasion of the hearing of the ap- 

affcer hearing arguments at 
length on this question, and taking time 
to consider our judgment, we are of opin- 
n thafc fch9 argument advanced on be¬ 


half of the plaintiff-respondent must be 
accepted. 

In opening the appeal on this occasion 
the learned pleader for the appellants 
also contended that the usage, on which 
the decrees of the Courts below in favour 
of the plaintiff are founded was not 
proved as to all its elements 

required by law. Having regard 

to this argument we have care¬ 

fully considered the evidence of usage 
which the Courts below accepted as 
sufficient proof of it. There is both oral 
and documentary evidence consisting of 
instances, judgment of Court and the 
conduct of the zemindar and the tenants. 
It will serve no useful puspose to recapi¬ 
tulate the evidence in this judgment. 
It is stated and considered in all 
its details by the trial Court 

and also by the lower appellate Court 
in their respective judgments. Our 
opinion on this part of the case is that 
the usage on which the plaintiff relies is 
well established in all its essentials re¬ 
quired by law. 

As regards the question of the liability) 
of the vendor and the vendees, we are of) 
opinion that the evidence fixes it on both! 
;ind the fact whether the considerabior 
has passed from the latter to the former 
in its entirety or nob is wholly imma¬ 
terial. The right of the zamindar sub¬ 
sists as against both. This was recog¬ 
nized so far back as the year 18S8 in °a 
judgment of the late Court of the Judi¬ 
cial Commissioner of Oudh in the case of 
Maharaja Jagatjit Singh v. Bairisal (l). 
In the year 1907 a Bench of two Judges 
of the samo Court held in the case of 
Utri Din v. Mnnshi Prag Narain (2), 
that unless the right of the landlord is 
limited by the usage to a right to claim 
haq chaharum from the vendor, the right 
can he enforced against t lie vendee also. 
In the year 1867 it was held by a Bench 
of six Judges of the High Court at 
Allahabad, in the case of Hccra Ram v. 
Deo Narain Singh (3), that the zemin¬ 
dar’s right was to a share of the purchase 
money, not merely a right .to claim that 
share from the vendor ; that it was, there¬ 
fore, incumbent on the purchaser, if he 
wished to acquit himself of all liability, 
to see that the zamindar was satisfied in 
respect o f his due, and that he could nob 

(1) [1888] SC. 147. " " 

(2) [1007J 1L O.C. 04. 

(3) [18U7J N.W.P.II.C. 03 (F.B.). 
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discharge himself by a payment to the 
vendor. This decision was followed by 
Sbrachey, C. J. and Banerji, J., in 1901 in 
the case of Dhandai Bibi v. Abdul Bah - 
man (4). Lastly, a Bench of the same 
Court, to which one of us was a party, 
-took the same view of the zemindar’s right 
in the case of Kedar Nath v. Datta Pra¬ 
sad Singh (5). The consensus of opinion 
and the weight of authority are, there¬ 
fore, in favour of the plaintiff’s right. 
We accordingly dismiss this appeal with 
costs. 

D.D. Appe il dismissed. 

"T4) “Cl90"lJ 23 All. 209^? 1901) A. VV.N.6L 

(5) A.I.B. 1922 All. 370=4-1 All. 739. 
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Pull an, J. 

Adityz Prasad Singh and others — 
Petitioners. 

v. 

King-Emperor -Opposite Party. 

Criminal Revision No. •'38 of 1927, 
Decided on 29th .Tune 1927, from the 
Order of the S. J. Gonda, D/- 28th May 
1927. 

Evidence Act . S. 114— Omission to presume 
that evidence that could be produced but , is not 
produced , would go against the party withhold¬ 
ing It, is no ground for revision—Criminal P.C., 
S. 439. 

A Court may presume that evidence which 
could bo and is not produced would, if produced, 
ho unfavourable to the person who withholds it ; 
but it cannot be taken to bo a principle of law 
that the Court must presume it, and if the Court 
does not make such a presumption under the 
circumstances of a cas*, it is no ground for 
interfering in revision. [P 318 C 2} 

H. G. TV a l ford —for Petitioners. 

H. K. Ghosh —for the Grown. 

Judgment. —This is an application in 
revision of an order of the Sessions 
Judge of Gonda, dismissing an appeal in 
a ca=e under S. 325, I P. C. 

Prima facie this is a question of fact, 
but the application has been admitted 
because the prosecution called four wit¬ 
nesses b at did not produce them ; and this 
fact has been placed to the credit of the 
prosecution by the learned Sessions Judge 
and not to that of the defence as would 
appear to he required under S. 114, 
Evidence Act. I cannot, however, 
find that in this case the decision of the 
lower Courts is-contrary to law. In the 


first report the namesof the witnesses were 
nob given, but it was stated that tlie 
two men who were attacked and injured 
would give the names of the witnesses 
later. The ordinary villager considers it 
ii33933ary bo bolster up a case of marpifc 
with a mumber of so-called independent 
witnesses; but, when he comes to Court, 
very often under the advise of counsel, 
be refrains from producing a number 
of useless witnesses who would probably 
fall in cross-examination. The Code 
only says that a Court may presume 
that evidence which could be and is not 
produced would, if produced, be un¬ 
favourable to the person who withholds 
it. The Court may presume this, bub it 
cannot be taken to be a principle of law 
that the Court must presume it. In the 
present case the defence could have 
examined these witnesses as they were 
present, and the Court might have done 
so under S. 510. The Courts found, on 
the contrary, that there was sufficient 
credible evidence that the accused took 
part in this affair without examining 
these witnesses who very possibly knew 
nothing about the case, and I cannob find i 
that this is an adequate ground for J 
interfering in revision. 

The last point raised is that the Judge, 
in appeal, should not have uphold the 
conviction under S. 325 in view of his own 
remark, that he saw no reason to doubt 
the fact that the appellants were present 
and aiding at the violent assault on the 
complainant. The sentence is not very 
clear, bub apparently the learned Judge 
meant that they took part in the assault, 
and I see no reason to supple that he 
thought otherwise. The sentence is not 
unduly severe and I dismiss the appli¬ 
cation. 

g.b. Application dismissed. 


A. I. R. 1927 Oudh 318 (2) 

PULLAN, J. 

Abdul Wahid Khan —Applicant. 

v. 

King-Emperor —Opposite Party. 

Criminal Revision No. 40 of 1924, 
Decided on 14th July 1927, against the 
order of the Addl. S. J., Kheri D/- 7bh 
March 1927. 
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Penal Code, S. 498 —Meaning of “ detained ” 
■explained. 

To detain means to keep back fron somebody 
or to restrain. Where a woman had left her 
husband, and is living with another to the know¬ 
ledge of her husband for a period of six years, and 
ths husband takes no steps to get her back, it 
cannot be said that she is “detained" by the other 
within S.493. [P 319 C 1, 2] 

J. Jaclcson —for Applicant;. 

A. P. Sen —for Opposite Party. 

H. K. Ghosh —for the Grown. 

Judgment —As to the faets of this case 
they are clear from the judgments of the 
lower Courts. Mb. Eakhar Jehan Begam 
is the wife of one Hamid Ullah. She 
left him about 14 or 15 years ago, and he 
failed to get her back through the Courts, 
while she, on her side, failed to obtain a 
divorce. Six years ago she went to live 
with Abdul Wahid, whose wife is the 
sister of Eakhar Jehan Begam’s husband, 
Hamid Ullah. After this lapse of time 
Hamid Ullah has launched a prosecution 
against Abdul Wahid under S. 498,1. P. 
C. and has obtained his conviction. 
There is no question of taking or 
enticing away this woman; but the 
conviction is based on the latter half 
of the section, and it has been held that 
the accused, knowing that this woman is 
the wife of another man, has detained her 
with the intent that she may have illicit 
intercourse. Even if I accept the view 
taken by Mr. Justice Straight in the 
case of Empress v. Niadar (1), and I hold 
that such woman” in the latter portion 
of this section merely means a woman 
who is known fco be another man’s wife, 

1 would still be unable to support this 
conviction. 

The lower Courts have not said that 
the accused has concealed the woman, 
so I am only concerned with the moan- 
\ n f . ot the word “detained.” To 
detain means to keep back from some- 
body or to restrain. In this case the 
woman is clearly willing and she has not 
boon restrained in any way. If she is 
being detained, in the sense that she is 
being kept back from somebody, it can 
only mean that she is being kept back 
i fora her husband. Now her husband, 
tor the last six years, has known that his 

.• who left him 15 years ago, has boon 
Jiving with his brothor-in law; and, if he 
as taken no steps during these six years 
° get her back, lie cannot now come for- 
^IfLand say that she is bei nt* k ept back 
'U (1838 J lo All. 580—(1388) A. W. N. 217. 


or detained'from him. There is a fur¬ 
ther point in this case which should be 
considered. It was alleged, and it 
has been found, that the woman is living 
in adultery with the accused and that 
the husband is award of the fact. S. 497 
of the Code deals with the ofifence of 
adultery; and, if the accused is guilty of 
any offence at all, it is of adultery 
and nob an ofifence under S. 498, I. P. 
C. It is very evident that the com¬ 
plainant did not take action under 
S. 497, because he was aware that his 
own conduct would be held to be con¬ 
nivance ; so, as there is no mention of 
connivance in S. 498, he thought that he 
would be able to obtain a conviction 
under that section by means of a wide 
construction of the word “detained.” In 
my opinion this is an extra reason for 
demanding a very strict interpretation 
of the word “detained," and I do not 
think that, in the strict sense, the accused 
has been guilty of the ofifence of detain¬ 
ing this woman. I, therefore, allow this 
application, set aside the conviction and 
direct that the fine, if paid, shall be 
returned to the applicant. 

D - D - Application allowed. 


* A. 1. R. 1927 Oudh 319 

Pull an, J. 

Qabul Ahmad and others —Accused — 
A pplicants. 


v. 

King- Em perot O ppos ite Party. 

Criminal Revision No. 38 of 1927, 
Decided on 28bh June 1927, from an 
order of the S. J., Ilardoi. D/- 10th Mav 
1927. y 

& Criminal Trial — Sentence—High position 
and service to Government in the past are not cir¬ 
cumstances deserving reduction of sentence—But 
loss of reputation and old age should be con- 
siaered. 


IU4L1 15 HOD 


ouinieu co gee on with a small 
sen ton cg merely because he is a person of high 
position and one who has dono good service for 
the (rovernmout in the past. When such a man 
falls in this manner everybody looks to see whe¬ 
ther it is not true that there is one law for the 
nch and another for the poor, and a Court can- 
no. lightly reduce the sentence in such a case to 
one far balow that which should have been 
awarded to an ignorant and poverty-stricken 
offender who had in the same way fallen a 

victim to temptation. On the other hand the 

facts th-it the accused suffers in the loss of his 
reputation and of his position, a much greater 
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punishment than would be represented by rigor¬ 
ous imprisonment for one year to a common 
man, and at an old age detention in jail under 
senteuce of rigorous imprisonment in the hot 
weather is even for a short time a very severe 
punishment, should be considered. [P. 320, C. 2) 

Hyder Husein —for Applicants. 

3. K. Ghosh —for the Crown. 

Judgment. —This is an application for 
revision of an order of the Sessions 
Judge of Hardoi, and it has been argued 
only on the question of sentence. The 
principal accused, Khan Saheb Qabul 
Ahmed, is a title-holder and Honorary 
Magistrate and he is 52 years of age. He 
has been at the head of the Co-operative 
Credit movement in Sandila since the 
year 1904, and he has received recogni¬ 
tion for his good services from many 
important officials, and as far as is 
known his_ conduct has been blameless 
until the year 1923. It appears that in 
that year the accounts were not audited 
and a largo sum of money came into tho 
hands of the accused as a result of the 
profit made by the Government Co¬ 
operative Weaving Society from the 
manufacture of khadder cloth. It was 
the duty of the accused to deal with 
this money in a proper manner and in¬ 
vest it in the bank of which he was tho 
manager. Ho did not do so. There is 
no question that in the following three 
years he embezzled a sum of Rs. 28,000 
with the assistance of two subordinates 
who have been convicted along with him. 

At the time whea this revision was 
first heard by this Court the accused had 
paid hack tho greater part of the 
embezzled money. On that occasion 
counsel assured mo that if further time 
were given the accused with tho aid of 
his friends would make good the balance. 
This has now been done. I am also in¬ 
formed that he is ruined financially in 
addition to tho loss of prestige which 
must necessarily follow on a conviction 
of this nature, and I have been pressed 
to reduce his sentence by appreciable 
remission of the order of rigorous impri¬ 
sonment. 

Although the accused is certainly en¬ 
titled to some sympathy on account of 
his previous blameless character and on 
account of tho fact that ho has now 
made good tho whole of the defalcations, 

I cannot altogether set aside the very 
proper remarks made in his judgment by 
tho learned Sessions Judge. A man is 


not entitled to get off with a small sen¬ 
tence merely because he is a person of 
high position and one who has done good 
service for the Government in the past. 
When such a man falls in this manner 
everybody looks to see whether it is not 
true that there is one law for the rich 
and another for the poor, and a Court 
cannot lightly reduce the sentence in 
such a case to one far below that which 
should have been awarded to an ignor¬ 
ant and poverty-stricken offender who 
had in the same way fallen a victim to 
temptation. On the other hand I must 
consider that the accused has already 
undergone in the loss of his reputation 
and of his position a much greater 
punishment than would be represented 
by rigorous imprisonment for one year to 
a common man, and at his age detention 
in jail under sentence of rigorous impri¬ 
sonment in the hot weather is even for 
a short time a very severe punishment. 

I find that in this case the two men 
who were regarded as his tools have 
each been sentenced to six months rigor¬ 
ous imprisonment and to pay a fine of 
Rs. 100, whereas the accused has been 
sentenced to two years’ rigorous impri¬ 
sonment and to pay a fine of Rs. 2,000. 
As far as the fine is concerned ‘now that 
the whole of the sum of Rs. 28,000 has 
been paid, I see no object in retaining this 
order and as far as the sentence of im¬ 
prisonment is concerned I am prepared 
to reduce it but not remove it altogether. 
The accused has up to the present under¬ 
gone rigorous imprisonment from the 
10th of May. In my opinion this is 
enough for rigorous imprisonment, but 
I am not prepared to allow him to go 
free. I reduce his sentence to one of 
nine months imprisonment, but for the 
remainder of the period it will be simple. 
Tho application on behalf of the other 
two accused is dismissed. 

t-} Sentence reduced. 
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* A. I. R. 1927 Oudh 321 

Wazir Hasan and Pollan, JJ. 

Jadunandan Brahman and others — 
Accused—Appellants. 

v. 

Kiiuf-Emperor —Opposite Party. 

Criminal Appeal No. 174 of 1927, De¬ 
cided on 29th July 1927, from the Order 
of the S. J., Unao, D/- 26th March 1927. 


(a) Penal Code, S. 114— Person’s present and 
assisting accused to commit murder are 'them¬ 
selves guilty of mtirder. 


If Q 3 rtain parsons assist an accused to commit 
murder whether by themselves assaulting the 
decease! or by preventing his friends from 
assisting him they are guilty of the same 
offence as the accused, whereas if they merely 
goto the spot with some innocent intention 
and the accused suddenly commits-a murder 
without their assistance, and possibly contrary 
to their wishes, they can only be guilty of the 
offence, if any, which they themselves commit. 


l-tr o za u 'A 

* (b) Criminal P. C., S. 439 —Private indivi¬ 
duals cannot apply for enhancement of sentence. 

It is the part of the Crown, not of individuals, 
to ask Courts to enhance sentences passed upon 
criminal offenders. [P 3-22 C 2] 

(c) Criminal P. C.. S. 162 —Statements taken 
under 1G2 but recorded in diary can be used 
for contradiction . 


Statements attested by the Sub Inspector con¬ 
cerned, although recorded in his diary, are 
recorded under 8 . 162 and -can be used fo. 

the purpose of contradicting witnesses in cross- 
examination. 323 Q 1 / 

J. Jackson , All Zaheer and J. N 
Misra —for Appellants. 

H. K. Ghosh —for the Crown. 


Judgment. —This is one of those cases 
jo which a quarrel betwoon two 
brothers has resulted in the murder 
of one of them. The learned Sessions 
Judge has discussed the evidence in great 
detail and wo are satisfied in general 
as to the correctness of his findings, 
both as to the incidents that led up to 
this crime and as to the manner in 
which it was committed. Jai Deo, the 
elder brother wished to irrigate his field 
from a certain tank. In order to do this 
lie ha3 a channel prepared in the morn- 
and he intondo 1 to commence 
irrigation by means of lifts on the 
following morning. Ilis brothor Jai 
fvishan hearing of this decided to fore¬ 
stall him by irrigating his own field 
from the same tank and apparently by 
moans of the same channel at night. 
>\ lien Jai Dao heard of this he and his 
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men went to -the spot in the evening 
and commenced work. This was un¬ 
doubtedly the cause of Jai Deo’s death. 
It has been argued before us that Jai 
Kishan had a prior right to irrigate his 
field because it is situated in the same 
mahal as the tank, whereas the field of 
Jai Deo is situated in a different mahal. 
It does not appear to us that this is a 
matter of importance. No evidence has 
been called for the defence and wo can¬ 
not hold that it is universally true that 
irrigation is allowed only of those fields 
which are in the same mahal as the 
tank from which the water is taken or 
even that, in the case of brothers espe¬ 
cially, the one whose field is situated in 
the same mahal as the tank has a 
prior right to his brother. 

The lower Court has found that Jai 
Kishan and his men went to the spot, 
and one of them, Mahesh, inflicted severe 
blows on the head of Jai Deo with a 
lathi and caused his death, while others 
assaulted Jai Dayal, the younger brother 
of Jai Deo, and a man named Thanya, 
whe is pasi by caste, inflicting in each 
case very slight injury. As is general in 
such cases, the difficulty has been to 
ascertain who were the actual assailants. 
No report was made that evening, and 
it was not until the following evening 
that a brief report was made ly the 
village ebaukidar on information given 
by Jai Dayal. As might he expected the 
name of Jai Kishan appears as the lead¬ 
ing accused and his name is followed by 
that of his karinda Jadunandan. At 
that time Jai Deo had not died, but he 
died on the 28th Novembor that is the 
day after the report was made and on the 
1st Ddcembar Jai Dayal made a state¬ 
ment to the police in amplification 
of the first report. Investigation pro¬ 
ceeded in accordance with those reports 
and there is no question that at the out¬ 
set a very elaborate case was pro pared. 
Jai Kishan who is a cripple, both of 
whoso feet have been camputated, could 
not possibly take part in an assault with 
lathis. lie was accordingly sent to the 
scone in his cart and ho was naturally 
accompanied by two persons, one his 
karinda Jadunandan and the other a 
servant, who is still absconding, namod 
Mahahir. When ho reached a spot in 
the galiara or lane close to where 
Jai Deo was working, Jai Kishan ad¬ 
dressed his supporters and told them to 
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kill the principals, but spare the riyaya. 
It need hardly be said that such a 
statement) is in the highest degree un¬ 
likely, and we would nob have been sur¬ 
prised had the lower Court rejected it 
on its face value had it been produced 
hefore him. As a matter of fact this 
case was nob produced before him. 
Before the trial commenced it was as¬ 
certained that the lane was invisible 
from the place where the assault took 
place and th3 cart had to be taken out 

on the fields. . 

Witness after witness had committed 
himself in the police investigation to 
the story that the cart was in the 
lane, and in 'the trial they with one 
accord denied their statements to the 
police and told the new story about the 
cart being brought into the 'field. Bub 

they also made another material differ¬ 
ence in their statements. While Jadu- 
nandan was with h»s master in the cart 
in the lane ho could not take any active 
part in the affair, bub now that the cart 
was brought into more prominence in 
the foreground it was possible for Jadu- 
nandan also to wield a lathi, and in the 
trial he was given an active part. The 
learned Judge appears to have missed 
this point. He saw that the witnesses 
could not be believed as to Jai Kishan, 
bub he did not see that the case of 
Jadunandan must be identified with that 
of his master. In our opinion he too 
should have received the benefit of the 
doubt, especially as the evidence that ho 
took any part in the affair is of a most 
meagre nature, and it is impossible to 
assign to him any specific action which 
caused hurt to anybody. 

Wo now come to that part of the judg¬ 
ment in which the learned Sessions 
Judge has mo3b certainly gone wrong. 
It is where ho begins to di3cu.ss the 
nature of the exact offence committed by 
the five persons whom he haa convicted. 
We are nob directly concerned with the 
case of Mahosh, who has been sentenced 
to transportation for life under S. 
302, I. P. G. and has preferred no 
appeal. As wo have already said 
Jadunandan should he acquitted along 
with his master. Thus there remain 
only the cases of Sheo Adhar, Nandu and 
Sarju. The learned Judge says that he 
has no doubt that 

destruction of hunm life was not the oom- 
moa object of tha unlawful asse nbly which 


these persons formed along with Mahesh and 
Mahabir, 


He then go93 on to find that Mahesh 
is guilty of murder and that the other 
persons whom he has convicted, al¬ 
though apparently they had the same 
common object as Mahesh, are not 
guilty of murder bub of an offence either 
under S. 304 oi 326, I. P. G. It ap~ 
pears to us that this view must be 
wrong. If these persons assisted Mahesh 
to murder Jai Deo, whether by them¬ 
selves assaulting him or by preventing 
his friends from assisting him, they are 
guilty of the same offence as was com¬ 
mitted by Mahe3h, whereas if they 
merely went to the spot 'with some in-j 
nocenb intention, and Mahesh suddenly; 
committed a murder without theirj 
assistance, and possibly contrary to 
their wishes, they can only be guilty of 
the offence, if any, which they them*, 
selves committed. As none of them are 
said even to have assisted Mahesh, their 


offence must be that of assaulting either 
Thanya or Jai Dayal. Thanya was found 
by the police on the 4th December and 
the sub-inspector says that be showed 
him some injury, bub he was never exam¬ 
ined by any doctor and we are unable 
to say what injury if any, he received. 
Jai Dayal had a bruise on the head and 
a slight cub on the finger. The persons 
who assaulted him could be guilty of 
no more grave offence than one under 
S 3 . 321 or 323, I.-P. G. and we are 

unable to see how the learned Judge 
found any of these persons guilty 
of an offence under S. 304 or S. 326. 

At this point we should consider 
an application made for revision of the 
order of the lower Gourb on behalf of 
the relations of the deceased asking us 
to enhance the sentences passed both 
upon Mahesh, who has not appealed, 
and upon the appellants. Such applica¬ 
tions are rarely made and should nob in 
our opinion be encouraged. It is the 
part of the Grown, nob of individuals, to 
ask Courts to enhance sentences passed 
upon criminal offenders. The point 
made by the learned counsel is, that on 
the Judge’s finding, the appellants were 
members of an unlawful assembly along 
with Mahesh and they should be con¬ 
victed of the same offence as Mahesh, 
namely an offence under S. 302, I. P. C., 
and he ba 3 asked us to consider 
that this is a case in which a 
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capital sentence should have been in¬ 
flicted. It is true, as we have said 
above, that that is the logical result of a 
portion of the learned Judge's judgment, 
but we notice that he has not con¬ 
victed any of these persons of the 
offence of rioting, and he has apparently 
considered that, although they were with 
Mahesh, they did not actually join in 
the attack upon Jai Deo. We are not 
disposed to dissent from this view of the 
case and we accordingly cannot accede to 
the application for enhancement of 
sentence on the appellants before us, 
and in the case of Mahesh we con¬ 
sider that this was entirely a matter 
for the Grown and not one in which we 
are prepared to hear a private indi¬ 
vidual. In our opinion Jadunandan 
should not have been convicted for the 
reasons given by the lower Court for ac¬ 
quitting Jai Kishan, and, on the view 
that the other appsllants can only be 
convicted of the offence which they had 
individually committed, Sarju, who in 
any case is only a lad of eighteen years 
of age, should also be acquitted. No¬ 
body says that Sarju committed any 
assault on anybody and Sarju admits 
his presence on the spot and makes 
what appears to be a straightforward 
statement showing that he saw the as¬ 
sault and ran away. As to the others 
there is no doubt that they were pres¬ 
ent and it is they who assaulted Jai 
Dayal and probably Thanya. It may 
be that they took a much more serious 
part in the affair, b it that is the case 
as it has been presented. In our opinion 
their offence is one under S. 323, I. 
P. C. and they should be sentenced 
without regard to tho fact that their 
companion Mahesh murdered Jai Deo. 

In this appoal a point of law was 
raised on tho part of the Cro.vu which 
we consider should be briefly answered. 
In the lower Court, as wo have stated 
above, several witnesses wore confronted 
with statements which they m ida to 
the investigating oflicor. It has been 
argued on behalf of tho Crown that 
these statements were wrongly ad¬ 
mitted in evidence in that they wore 
not statements recorded under S. 162, 
Criminal P. C., but that they were part 
of the investigating officer's diary. In 
our opinion the statemsats, w hi eh were 
as a matter of fact attested by the sub- 
inspector concerned, although recorded 


in his diary, were recorded under S. 162, 
Criminal P. C., and, as such, they could 
boused in the manner in which they 
have been used by the lower Court. 
They were not admitted in evidence, 
bub they were used for the purpose of 
contradicting witnesses in cross-exam¬ 
ination and their use iu entirely in 
accordance with the provisions of the 
Criminal Procedure Code. 

For the reasons above stated, we 
allow the appeals of Jadunandan and 
Sarju and declare them to be acquitted, 
and we find Sheo Dhar and Nauau 
guilty of offence under section 323, 
I P. C. and reduce their- sentencesto 
one years' rigorous imprisonment each. 

d.d. Appeal allowed. 
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Wazir Hasan, J. 


Jagdat and others —Defendants — Ap¬ 
pellants. 



Sh eopal —Plaintiff—Respondent. 

Second Appeal No. 115 of 1927, Deci¬ 
ded on 20th July 1927, from the decree 
of the Sub-J., Sulbanpur, D,/- 9bh 
February 1927. 

Evidence Act , S. 35 —Report by Kanungo un¬ 
der S. 202, Criminal P. C., is admissible. 

Thj result of ;ia iuiuiry by a kauungo under 
S. 202, Crimiiiil P. C., embodied .in tho report, 
is an entry in a public record stiting a fact iu 
issue and made by a public servant iu the dis¬ 
charge of his official duty aud the report is, as 
such, admissible iu ovidouce under S. 35, 
Evidence Act. [P 321 C 2J 

All Zaheet —for Appellants. 

Ghulam llas in —for Respondent. 

Judgment. —This is the defendants’ 
appeal from tho decree of tho Sub¬ 
ordinate Judge of Sulbanpur, dated 
the 9bh of February 1927, reversing the 
decree of tho Munsif of the same plane 
dated the 2lst of November 1926. 

Tho plaintiff’s suit, out of which this 
appnal arises, was brought for tho pur¬ 
pose of recovering possession of a portion 
of plots 1606 and 1819, situate in village 
Painfcapur, pargana Amobhi, in the dis¬ 
trict of Sulbanpur. Tho plaintiff’s ca 3 o 
in the Court of first insbance, as disclosed 
in the plaint, was that the land in suit 
was his tenancy holding which ho held 
under the Raja of Amethi and that the 
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defendants had unlawfully dispossessed 
him of the same on the 17th of November 
1925. In defence the-plaintiff’s title and 
the possession on the alleged date were 
denied. 

The Court of first instance dismissed 
the suit on the ground that the plaintiff 
had failed to establish his tenancy right 
under the Baja of Amethi to the land in 
suit. On appeal by the plaintiff the 
learned Subordinate Judge has reversed 
the decree of the Court of first instance 
and granted a decree in favour of the 
plaintiff for possession of the land in 
suit. The learned Judge is of opinion 
that there is evidence in support of the 
plaintiff’s title. 

The decision of the learned Subordi¬ 
nate Judge is impugned on the ground 
that he has committed an error of law 
in rejecting out of evidence certain 
documents on which the defendants re¬ 
lied in rebuttal of the plaintiff’s case and 
in support of their defence. I have now 
to decide whether the contention urged on 
behalf of the appellants is well founded. 

J3ofch the Courts below are agroed that 
the oral evidence produced by the par¬ 
ties in the case is of no consequeuoe 
whatsoever. The judgment of the learned 
Subordinate Judge in favour of the plain¬ 
tiff is solely founded on two pieces of 
documentary evidence (Exs. 1 and 2). 
plx. 1, is a certified copy of the 
khasra for the year 1332 fasli in which 
occurs an entry in respect of the plots 
in suit as being the tenancy holding of 
the plaintiff. Ex. 2 is a certified 
copy of the khatauui for the year 1328 
Easli in which the entry is also of the 
same nature as in Ex. 1. The defen¬ 
dants disputed the accuracy of these 
entries a ad in support of the positiou, 
which they thus took up, they relied 
upon a report of the kanuago of the 
circle dated the 2oth of January 1926 
(lilx. B2). It is in relation to this report 
that the argument in appeal is made oa 
behalf of the appellants. What the 
learned Subordinate Judge has expressed 
himself in this behalf at first is that 
"there was no documentary and other 
reliable evidence in rebuttal and then 
about the end of his judgment he says : 

Thu report- 0 f tho kanuugo is on record here. 
It is hardly admissible in evidence. The person 
was never produced in Court, and his statement 
made oo inquiry in some other connexion could 
not tc evidence in this ci->e. 


I am of opinion that the kanungo’s 
report (Ex. Bl) is relevant under S. 35, 
Indian Evidence Ac,t and should have 
been accordingly considered as evidence 
tendered on behalf of the defendants on 
the question of title in issue between the 
parties. 

The circumstances in which this report 
came to be made by t he kanungo are as 
follows : 

A complaint under certain sections of 
the I. P. C., was mtde by the plaintiff 
to the sub*divisional officer exercising 
powers of a Magistrate of the first class 
at Sultan pur as against certain persons 
tome o f whom are defendants in this 
suit. Under S. 202, sub-S. (1), Criminal 
P. C., the sub divisional officer directed 
an inquiry by the kanungo of the circle 
into the matter of the complaint for the 
purpose of ascertaining the truth or 
falsehood of the complaint. It is clear to 
my mind that the result of the inquiry- 
embodied in the report under consider¬ 
ation is an entry in a public record 
stating a fact in issue and made by a 
public servant in the discharge of his 
official duty, and the report is. as such, 
admissible in evidence under S. 35, 
Indian Evidence Act. 

The learned pleader for the respon¬ 
dent contended that the Subordinate 
Judge has considered the evidential 
value of the report and therefore the 
error of law that he might have commit¬ 
ted in holding the opinion that it was 
inadmissible in evidence has not been 
given effect to in the decision of the 
case. Now the observation which the 
learned Subordinate Judge himself made 
in tbis connexion is : 

Moreover, all that took place Ions' after tho 
cause of a?tioV hid arisen. The oomplaint 
itself was made in the year 1*J2G. 

It seems to me that the learned Sub¬ 
ordinate Judge, has entirely failed to 
apply his judicial mind to the evidence 
furnished by the report, having at first 
made up his opinion that it was in¬ 
admissible in evidence. The dates of 
the complaint and of the report and the 
further fact that both these dates hap* 
peu to fall after the alleged date of dis¬ 
possession are to my mind wholly 
immaterial in considering the question 
as to the evidential value of the entries 
contained in the kanungo’s report and 
bearing on the question of title which 
svas put in issue bebweea the parties, To 
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my mind a miscarriage of justice has re¬ 
sulted by the manner in which this case 
has been decided by the lower appellate 
Court. 

If the finding of the lower appellate 
Court on the question of title is vitiated 
by the error of law as it is according to 
my opinion already expressed, it was 
open to me to consider the evidence on 
the record myself and to give a finding, 
but I prefer to give an opportunity to 
the parties to obtain a finding on that 
question from the lower appellate Court 
again. 

I, therefore, reverse the decree of the 
Court below, and the proper course in 
the circumstances will be to remand the 
case to that Court under R. 23, O. 41, 
Civil P. C., with directions chat the ap¬ 
peal be re-admitted under its original 
number in the register of appeals pend¬ 
ing in that Court and disposed of in the 
light of this order and according to law. 
Costs here and hitherto will abide the 
event. 

Case remanded. 


A. I. R. 1927 Oudh 325 

Wazir Hasan, J. 

Jang Bahadur Singh —Plaintiff—Ap¬ 
pellant. 

v. 

Satnarain Singh —Defendant —* Res¬ 
pondent. 

Second Appeal No. 17 of 1927, Decided 
on 28th July 1927, from the Decree of 
the Dist. J., Rae Bareli, D/- 28th January 
1927» 

Oudh Land-Revenue Act (17 of 1876), Ss. 16 
^ ama ^ an dl and khatauni jrrepared 
at the la*t and first settlement rcspectlvel ;/— 
entries in, as regards rental, must-be presumed 
° correct until contrary Is proved. 

Ihe jamabandi prepared at tho last settle- 
raeut and the khatauni prepared at tho first 
regular Sottlomeut under the rules of procedure 
xormulated by tho revonue authorities with tho 

notion of the Chief Commissioner in tho form 
or several circulars, fall within tho provisions 

<17 noi^ ar, d 17, Oudh Laud Revenue Act 
' 18 ‘6), and they being part of tho settle- 

> e ?J re °ord duly mado and attested, tho entries 
x, ei iV W * t k re S a rd to tho amount of rent of 
t n . d,n S must bo presumed, uutil tho con- 
y is proved, to be a correct record of the 
greement of the parties in respeot of tho rental. 

[P 326, 0 1.2] 

Zaheer —for Appellant. 

Jdadha Krishna —for Respondent. 


Judgment. —This is the plaintiff's 
appeal from the decree of the Dis¬ 
trict Judge of Rae Bareli, dated the 
28th of January 1927, reversing the 
decree of an Assistant Collector of the 
first class of Partabgarh, dated the 29th 
April 1926, in a claim for arrears of 
rent under S. 108, Cl. (2), Oudh Rent 
Act. 

The area of the holding in respect of 
which the claim for rent is made is 25 
bighas 16 biswas 5 dhurs. The rent is 

. claimed at the rate of Rs. 62 a year. 

• 

The lower appellate Court, in agree¬ 
ment with the Court of first instance, 
finds that the plaintiff is the landlord 
and the status of the defendant is that 
of a tenant. It further finds that tho 
defendant's liability to pay rent is un¬ 
doubted. The lower Court has, however, 
dismissed the suit on the ground that 
there is no evidence and no presumption 
that the rent has ever been fixed by a 
competent authority or agreed to by the 
parties. 

In proof of the annual rental the 
plaintiff relied upon two documents 
Exs. 3 and 4. Ex. 3 is a certified copy 
of the jamabandi prepared at the last 
settlement of the district in the year 
1298 fasli. Another copy of the same 
jamabandi has also been filed by the 
defendant and it is marked as Ex. A-10. 
This jamabandi has an entry in respect 
of the land in suit as bearing an annual 
rental of Rs. 62. The rent is further 
described to be riyayati (favourable). 
Ex. 4 is a certified copy of the khatauni 
prepared at the first regular settlement 
of the district presumably some time in 
the years 1874-76. This exhibit shows 
that the holding was then comprised of 
21 bighas 17 biswas 9 dhurs of land 
only, hearing a rental of Rs. 13-8-0 per 
year. Those entries remained unchal¬ 
lenged until the recent revision of records 
in 1924 when a claim for an entry as a 
gnzaradar without tho liability for pay¬ 
ment of rent was made by tho defendant. 
The claim was withdrawn on an objec¬ 
tion being raised by the plaintiff. The 
entries wore therefore left as they were. 
It is agreed that no rent has ever been 
paid. 

The lower appellate Court is of opinion 
that the entries afford no evidence or 
presumption in respect of tho amount of 
rent and in support of that opinion 
relies upon a decision of a learned Judge 
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of the late Court of the Judicial Gom- 
missioner of Oudh in the case of Sarabjit 
Singh v. The Special Manager, Court of 
Wards , Rampur Mathra Estate (1). In 
my judgment the learned Judge has taken 
a wrong view of the evidentiary character 
of Exa. 3 and 4. Both these exhibits form 
part of the settlement record, the one 
•of the first regular settlement and the 
'other of the last regular settlement of 
|bhe district. They are nob the annual 
village papers prepared by the village 
pabwari and it is not necessary to express . 
any opinion in this case as to the evi¬ 
dentiary value of such annual papers. 

The first regular settlement was con¬ 
ducted under the rules of procedure 
formulated by the revenue authorities 
with the sanction of bh9 Chief Commis¬ 
sioner of the Province in the form of 
several circulars. These circulars have 
therefore the force of law, and so far 
.back as the year 1860-61 circulars 
were issued directing the preparation of 
jamabandis by the settlement officers: 
see circular No. 13000 of 1860 and cir¬ 
cular No. 18-3991 of 1861. Both these 
circulars were explained in No. 1 of 1863 
dated the 2nd of January 1863. In 
para. 2 of the last-mentioned circular 
the object of the preparation of jama* 
bandi was explained to be 

to obtain a trustworthy record of the rout roll 
of a village as adjusted after the declaration of 
the revisod jama by tho settlcmeut officer. 

The nature of a khatauni and its pur¬ 
pose is also explained in para. 3 of the 
same circular. Subsequent paragraphs, 
that is, the fourth and fifth, prescribe 
directions to the settlement officer to be 
followed in the preparation of tho jama¬ 
bandis. One of such directions is: 

The adjustment of rents should be left eutiroly 
to be arranged between landlord and teuant. 

It is thus abundantly clear that the 
record of the rent-roll contained in the- 
jamahandi must he presumed to be record 
of the adjustment of rent founded upon 
an agreement between the landlord and 
the tenant in respect of the vent of the 
holding. 

The two exhibit? produced in this case 
’m ist be taken to fall within tho provi¬ 
sions of Ss. 16 and 17, Oudh Band Re¬ 
venue Act (17 of L876) then in force but 
now repealed. Under S. 16 certain docu¬ 
ments shall form the settlement locoid 
and tho mode in which such record is 
prepared, the facts to be therein_ ent ered 

(1) | lT>10J 3 OT Li. J. 469=37 I. C. 27. 


and the manner in which the entry shall 
be attested shall be subject to rules 
framed by the Chief Commissioner of 
Oudh with the sanction of the Governor- 
General in Council. According to S. 17 
every entry in such settlement record 
duly made and attested shall, until the 
contrary is proved, be presumed to be a 
correct record of the fact entered. The 
two exhibits under consideration being 
part of the settlement record duly made 
and attested, the entries in them with 
regard to the amount of rent of the hold¬ 
ing must be presumed, until the con¬ 
trary is proved, to be a correct record of 
the agreement of the parties in respect 
of the rental. The judgment in the case 
on which the lower appellate Courb 
relie3 does not disclose the nature of the 
revenue papers which were produced as 
evidence in proof of the amount of rent 
in that case. I am therefore of opinon 
that the entries prove the case of the 
plaintiff as to the amount of the rent of 
the holding and it is agreed that there 
is no rebutting evidence against the evi¬ 
dence furnished by the entries. 

I therefore allow this appeal, set aside 
the decree of the Court of first instance 
with costs in all Counts. 

G.B. Appeal alloxoed . 
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Stuart, G. J., and Raza, J. 

Dore Sah —Accused—Applicant. 

v. 

King-Empero )—Opposite Party. 

Criminal Revision No. 42 of 1927, Da- 
cided on 15th July 1927 against tho 
Order of bhe Addi. S. J. f Khen D, 3rd 
May 1927. 

(а) Criminal P. C., S. 47G, ( amended )— Find¬ 
ing can be recorded only In cases coming under 
S. 195 (1) (6) and (c). 

Under 8. 47G, as amended, a Court has only 
authority to mike a preliminary - inquiry and 
record a finding in tho case of an offence cov¬ 
ered by the present -S. 195, sub.-S. (1), Ot 
and (c) but not in cases covered by S. 195 (1) (®l* 

[P 327, C 2] 

(б) Criminal P. C., S. 195 (1) (a) and S. 195 
(1),(6) and (c)—DistUictlon between — Under latter, 
officer of Court acts quasi-judicially—Under 
former , he does not. 

There is distinct difference between the pro 
codure to bo adopted by the presiding oSiozrot a 
civil Court under the provisions of S« i * 
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(al and the provisions of S. 195 (1) (b) and (c). 


lu the first case such, an officer is in the position 
o£ an ordinary public servant. He exercises no 
quasi-judicial function of any kind. In the 
second case he is in the position of a presiding 
officer of a Court, and exercises quasi-judicial 
functions. [P 327, O 1, 2] 

(c) Criminal P. C-, S. 537 ( amended ) and 
S. 476— Irregularity. 

Irregularities in proceedings taken under 
S. 476 are not condoned under the law as it 
stands after amendment ; 1927 Oudh 51, Appr. 

Byder Husein —for Applicant. 

H. K. Ghosh —for the Grown. 

Stuart, C. J.— -This revision has been 
referred to a Bench by the Hon’ble 
Mr. Justice Pullan in order that there 
may be pronouncement in respect of 
principles laid down by two of the 
learned Judges of this Court in separate 
judgments. The facts are these. It was 
started before Mr. Parfcab Shankar Mun- 
sif of Kberi that certain persons had 
resisted a civil Court attachment and it 
was alleged that they had committed 
offences punishable under Ss. 183 and 
186, 1. P. C. The learned Munsif took 
action under the provisions of S. 476 
Criminal P. C. He omitted to notice that 
under the provisions of that section, as 
amended, he had only authority to make 
a preliminary inquiry and record a find¬ 
ing in the case of an offence covered by 
the present S. 195 sub. S. (1) Cl. *'(b) and 
(c). As the offences in question are 
offences to which reference is made under 
S. 195 (1) Cl. (a), the learned Munsif 
had no jurisdiction under the provi¬ 
sions -of S. 476 of Criminal P. C„ 
to take the action which he took. Pie 
s.iould have taken action under the 
provisions of S. 195 (1) Cl. (a) and made 
a complaint in writing to tho Magis¬ 
trate in question. He had no authority 
to make a preliminary inquiry and re¬ 
cord a finding and he had no authority 
o take security for the appearance of 
the accused. There is distinct . differ¬ 
ence between the procedure to be ad¬ 
opted by the presiding officer of a civil 
Court under tho provisions of S. 195 (1) 

' provisions of S. 195 (1) (b) 

ana (c). In the first case such an officer 
is in the position of an ordinary public 
servant. Ho exercises no quasi-judicial 
function of any kind. In the second 
* 10 * s in the position of a presiding 
officer of a Court and exercises quasi- 
judicial functions. The point remains 
whether the complaint which he made 
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before the Magistrate can be recognized 
as a complaint upon which action could 
be taken. I am of opinion that it can¬ 
not be so recognized, and I do not con¬ 
sider that the provisions of the present 
S. 537 affect the matter. As the Code 
stood formerly, irregularities in proceed¬ 
ings taken under S. 476 were condoned 
but that provision has since been omitted 
and it can only be taken that the provi¬ 
sions under S. 476 are not condoned as the 
law is now. Thus we have it that these 
proceedings were started without juris¬ 
diction. I am in complete accord with 
the view of the law stated by my 
learned brother the Hon’ble Mr. Justice 
Baza in Indarjit Singh v. King-Emperor 
(1) and the Hon’ble Mr. Justice Hasan 
in King-Emperor v. Earn Nath Bux 
Singh (2). The result is that I would 
set aside the conviction and sentence 
and cancel the appellant’s bail bond. I 
have however to note that in ray opinion 
the question as to whether ho did or did 
nob resist the execution should be tried 
out on the merits. As the matter stands 
he has escaped with an acquittal on a 
technicality. It will be open to the 
learned Munsif now to make a written 
complaint under the provisions of S. 195 
(I) (a) and refer the matter to be tried 
out on its merits. Any punishment 
undergone by the accused will of course 
be taken into account, should it happen 
that the applicant is convicted. 

Raz a, J.—I concur. 

D.D. Conviction set aside. 

(if [1926] 3 O. W. N. 618. 

(2) A. I. R. 1927 Oudh 51. 
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Wazir Hasan and Pollan, JJ. 

Kri pal —Plaintiff—Appellant. 

v. 

Gurdas and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 371 of 1926, De¬ 
cided on 26th-July 1927, from tho Decree 
of the 1st Sub-J., Bahraich.D/- 15th July 
1926. 

Landlord and Tena it—Heirs of tenant otter¬ 
ing Into 2 >°ssesston after tenant's death—Tenancy 
continues until they relinquish it or are ejected. 

A tenancy can only come to an end by the 
ejectment of the tenant or his relinquishment 



328 Oudh . Mt. Wahibunnisa v. Mushap Husain 1927 


of the bolding. Where ou the death of a tenant, 
his heirs enter iuto possession, his rights 
■devolve on his heirs, and if no step is takea by 
the ztmindir or by these heirs to divest them¬ 
selves of the tenancy, it must be held that 
these heirs continue to be tmants : 11 O. C. 
292, Dist. [P 328 C 1 2] 

Zahur Ahmad —for Appellant. 

Radka Krishna —.or Rsspondenbs 

1 and 2. 

Judgment.—This appsal arises from 
a dispute between rival claimants for a 
tenancy. The plaintiff claims under a 
lease executed in his favour by the 
zamindar in the year 1332 fasli, and 
the defendants claim bo be statutory 
tenants in succession to previous mem¬ 
bers of their family. It is admitted that 
•one Siba Ram entered upoii a tenancy 
in the year 1314 fasli, and under the 
statute, he would have a right to hold 
that tenancy until the year 1320. Sita 
Ram died in 1318 and was succeeded in 
the tenancy by his son Lachrai Dat. 
Lachmt Dat also died before the tenancy 
expired, and it would bo presumed that 
rights devolved upon his brother Ram 
Charan, who is one of the defendants 
in this suit. The plaintiff's claim is that 
the tenancy came to an end in the 
year 1320 fasli, an 1 that a new tenancy 
was created by the zxtnindar in the 
year 1323 when he gave the tenancy on 
a slightly enhanced rent to Mb. Lagan 
Dei, the widow of Lachmi Dab. The 
plaintiff claims that Lagan Dei remained 
a3 a tenant until she relinquished the 
tenancy in the year 1332 fasli, and 
thereby enabled the zemindar to make a 
lease in favour of the plaintiff. 

lb appears to us that the plaintiff’s case 
must fail, because a tenancy can only 
coma to an end by the ejectment of the 
'tenant or his relinquishment of the hold¬ 
ing. When Lachmi Dab died his rights 
dovolvod on his heirs, and as no step 
was taken by the zamindar or by these 
heirs to divest themselves of the tenancy 
until tho year 1323, it must be hold that 
fchoso heirs had entered upon a second 
statutory period, and no action taken by 
the zamindar in the year 1323 could be 
effective against thorn. As a matter of 
fact it appears that the lower Court is 
right in holding that Mt.-Lagan Dei 
was allowed by her^h rot her-in-law to 
have hor name recorded for the sake of 
consolation, and there is direct evidence 
that, as late as 1332 fasli, Ram Charan 
and his sons were paying the rent of the 


holding, and in 1327 one of the sons, 

Gur Das, was entered as being the tenant 
in possession. In our opinion, therefore, 
this tenancy devolved, on the death of 

Lacbmi Dat, on his brother and his 

brother’s sons, and nothing has been done 
to oust them from the tenancy up to - 
the present time. 

Reliance has been placed on certain 
remarks as to the rights of members of 
a joint Hindu family in agricultural 
tenancies contained in a ruling of the 
Judicial Commissioner's Court in Sarab- 
jit Singh v. Mohan Si?igk (1), The 

purport of the ruling was that a Hindu 
son could not challenge a relinquishment 
of a tenancy made by his father. That 
is nob the case before us and we see no 
need to discuss the general observations 
made by the learned Additional Judicial 
Commissioner as to the rights of Hindu 
sons in agricultural tenancies. In our 
opinion the caie was rightly decided by 
the Courts below and we dismiss the 
appeal with costs. 

D.D. Appeal dismissed. 

”(l) [Tyos] li o. c. 292. ' 

A. I. R. 1927 Oudh 328 

Stuart, C. J„ and Gokaran Nath 

Misra, J. 

Mt , Wahibunnisa —Plaintiff—Appel¬ 
lant. 

v. 

Mushaf Husain and others —Defen¬ 
dants—Respondents. 

First Appeal No. 60 of 1924, Decided 
on 23rd March 1926, from the Decree of 
the Sub-J., -Rae Bareli, D/- 30th May 
1924. 

(a) Deed—Deed of settlement — Construction — 
Deed should be construed as a whole. 

In a deed of settlement executed by the father 
to -settle his property upon his male issue and 
also to provide for tho maintenance of himself 
his wife, his daughter and hi3 mother, in short 
to mako such arrangements for the members of 
his family and for those whom he was morally 
bound to support, as might prevent future dis¬ 
putes, it would be unsafe to interpret its pro¬ 
visions piecemeal and to rely upon them for the 
purpose of determining tho rights conferred on 
a particular individual mentioned therein. In 
order to put a correct interpretation on a deed 
it must be looked to as a whole. It would be 
unsafe to ignore certain express provisions in 
the deed and merely to rely upon the rest : 

9 M. I. A. 123 IP.SP and 9 Cal. 952 (P.C.) Foil. 

[P 331 C 1] 
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(6) Mahomed an Law — Gift—Creation of life 
estate under Shia law is permissible. 

Under the Shia Law the creation of a life- 
estate and the gift of a deferred estate, which 
would amount to a vested remainder in English 
Law, is clearly permissible and such a power 
can bi exercised by a Shia Miboaiediu in respect 
of immovable property of any character what- 
soaver : -4. I. R. 1922 Oudh 93 and 32 Bom. 172, 
Poll. [P 332 O 2] 

K. P. Misra, Radha Krishna and Ali 
Zaheei -for Appellant. 

Ali Muha?nmad, S. M. Ahmad , Zahur 
Ahmad and Makund Bihari Lai —for 
Respondents. 

Misra, J. This is a plaintiff’s appeal 
in a suit brought by her for rocovery of 
a share in the property left by her son, 
one Syej Murtazi, which she alleged 
she was entitled to. The facts shortly 
stated are: 

The plaintiff is the wife of one Syed 
Mushaf Husain, who is defendant 1, in 
the case. Defendants 2 and 3, Syed 
Raziuddin and Syed Abbas Husain, res- 
pectively, are her sons from defendant 1. 
There was a third son, named Syed 
MurUza, who died on the 18th April 
1910. Mushaf Husain executed a deed 
of settlement (bamliknama), dated the 
30th of March 1906, under which ho 
settled his property in equal shares upon 
his three sons, defendants 2 and 3. and 
the above-named Syed Murtaza, since 
deceased. Under the terms of that deed 
various sum3 were allotted for mainten¬ 
ance of the daughter, wife and mother 
of the executant, defendant 1. One of 
the conditions embodied in the deed was 
to the effect that if any of his sons upon 
whom the property has been settled died 
without leaving any male issue, his one- 
third share would devolve upon the 
surviving brothers, and in no case other 
heirs of the deceased would bo entitled 
to that property. After the execution of 
the deed, mutation of names was effocted 
in favour of the three sons of defendant 
1 in equal shares. One of the sons, 

yed Murtaza, died as stated above on 
the 18th April 1910, and in respect of 
his one-third sharo the names of his 
other two brothers were brought on the 
record. The plaintiff claims her legal 
share in that one-third sharo loft by her 
deceased son, Syed Murtaza. Defondants 

4 to 36 were impleaded, being transferees 
of different portions of the property in 
suit from defendant 1. 

Defendant 1, the husband of tho 


plaintiff and father of defendants 2 and 
3, did not contest the suit and the pro¬ 
ceedings were held ex parte against him. 
Defendants 2 and 3 and tho transferees- 
defendants contested the suit. The main 
plea taken by them in defence was that 
on a proper interpretation of the deed 
of settlement (tamliknama) the interest 
conferred upon Sj ed Murtaza was merely 
a life-estate, or, in any case, an estate 
which came to an end on his death 
because he died issueless. The conten¬ 
tion was that whatever intere : t was con¬ 
ferred on him it did not pa3s by inheri¬ 
tance after his death to his mother, the 
plaintiff. The transferees also conten¬ 
ded that, under S. 41, Transfer of Pro¬ 
perty Act (4 of 1882), they* being bona 
fide transferees for value, were protected 
and that the plaintiff’s suit could nob 
be maintained against them. It is not 
necessary for purposes of this appeal to 
enumerate other pleas raised in defence, 
because we are not in any way concerned 
with them in appeal. 

The two main points round which the 
contest centred were : 

(1) Whether tho rights conferred upon 
Syed Murtaza under the terms of the 
deed of settlement, dated the 30th March 
1906, could be inherited by the plaintiff 
Syed Murtaza having died issueless ? 

(2) Whether the fcransfaraes-defendanbs 
were protected under S. 41, Transfer of 
Property Act, as mentioned above 

The learned Subordinate Judge of Rae 
Baiioli, who tried tho caso, came to tho 
conclusion that tho rights conferred 
under the deed of settlement on Syed 
Murtaza came to an end on his death 
because he died issuoless, that the said 
rights had passed on by survivorship bo 
his other two brothers, defendants 2 and 
3, and that the plaintiff did not inherit 
anything. He held that tho transferees- 
dofendants who had taken transfers of 
portions of tho property in suit were 
not protected under S. 41, Transfer of 
Property Act. 

Tho plaintiff has now come rp to this 
Court in appoil, and the point argued on 
her behalf was that under the terms of 
tho dood, if properly interpreted, an 
absolute ostato had boon conferred upon 
each of tho three sons, including Syed 
Murtaza. the deceased, and any condition 
laid down in respect of the succession of 
the said property contrary to the Mahom- 
madan law, was void and inoperative. 
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On behalf of fche fcransferees-defendanfcs 
the finding of the learned Subordinate 
Judge in regard to S. 41, Transfer of 
Property Act (4 of 1882) was challenged. 
The result of this was that both the 
points mentioned above were discussed 
at length in appeal. I now proceed to 
decide the appeal. 

As to the first point, it may be stated 
at the very outset that the decision of 
tbe point depends on the projDer inter¬ 
pretation of the terms of the deed of 
settlement. In order that we might be 
able to place a correct interpretation on 
the said deed it is necessary that we 
should briefly state the provisions con¬ 
tained therein. In the preamble the 
executant (defendant l), stated that 
at the time of the execution of the deed 
there were in existence his wife, Mt. 
Wahibunnisa, three minor sons, named 
Syed Murfcaza, Syed Raziuddin defendant 
2, and Syed Abbas Hussain (defendant 3,) 
and one daughter, Mt. Zakia Begam, and 
that with a view that his family affairs 
may be settled and future dispute and 
disunion may be avoided, it was neces¬ 
sary for him that he should execute a 
deed of settlement. The property con¬ 
sisting of three entire villages, namely 
Ivofcra Bahadurganj, Malikpur and Mus- 
fcafabad. all situate in the district of Rae 
Bareli, was then declared by him to be 
the property of the above named three 
minor sons in equal shares ( bahissa via - 
savi trial ik muaziat tnazkur ka qarar 
dckar). As the three sons were minors 
at the time of the execution of the deed 
of settlement, the executant, their father 
was to remain superintendent and 
manager of the property without power 
of alienation, and if ho diod beforo all 
the throe sons had attained majority, 
the one who attained majority was bo 
act as the superintendent and manager 
of the shares of his minor brothers 
without having any power of transfer. 
On becoming major, each son in whose 
favour the settlement had been antja 
was competent to exercise his proprietary 
iighfcs {bad halwj harek tnuvilik lahu 
ikhtiyar vitlikana kc mfaz ka viajaz 
hoga). Just after this came the impor¬ 
tant clause to the offset that if, God 
forbid, any son died childless, his share 
was to devolve on his surviving brothers 
and their children and no other heir of 
fche deceased was to inherit fche property 
loffc by him. Then 'provision was made 


for fche maintenance of the daughter, 
Mt. Zakia Begam, by giving her an 
annual guzara (maintenance) of Rs. 360 
in cash and declaring the said mainten¬ 
ance to be a charge on certain lands 
situate in village Kotra Bahadurganj. 
The said lady was to get this maintenance 
for her lifetime without power of transfer 
and after her death it was to devolve on 
her male issue with the same restriction^ 
A provision was also made for the 
maintenance of the executant and his 
wife by providing that a sum of Rs. 720 
was to be paid to them annually on this 
account out of the income of fche said 
villages. If fche wife died during fche 
lifetime of fche executant he was to- 
receive fche ©Dfcire sum, and if he pre¬ 
deceased his wife, then she was to receive 
Rs. 200 aanually for her lifetime, the 
remaining Rs. 520 was to devolve on his 
sons or their descendants. Lastly, a 
provision was made for the maintenance 
of Mt. Wahibunnisa, the mother of the 
executant;, by giving her an annual 
maintenance of Rs. 400. It was stated 
in fche deed that no heirs of fche execu¬ 
tant were to claim by right of inheri¬ 
tance any right in fche property covered 
by the deed of settlement in contraven¬ 
tion of fche provisions contained therein. 
It was further stated in fche deed fchab - 
in oach of She three villages settled by 
means of fche deed every right of any 
sorb whatsoever was to be considered to 
have been included in fche deed and that 
fche executant was to possess no right of 
ownership either in whole or in part of 
those villages, except the maintenance 
fix©I (our tarikh tavilik haza se bajuz 
guzara viuqarra pane ke aur koi milkiat 
tninmuqir ki kul ya kisi juzw viawazeat 
viazkur men baqi na ra'ieji). 

On behalf of fche plaintiff-appellant it 
was strenuously contended, as stated 
above, that full proprietary rights had 
been conferred upon the three sons and 
fche provision contained in fche deed 
regarding fche devolution of fche interest 
of any of his sons dying childless on his 
surviving brothers was legally void and 
inoperative. Several authorities bearing 
on this point in general law as well as 
especially Mahomedan law were cited to 
show that where absolute estate had 
.been conferred on a person under a 
particular deed of grant, any condition 
incorporated in that deed curtailing his 
right of transfer was in operative. 
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At the outset I might state that we do 
not dispute the proposition of law in 
support of which various authorities 
were quoted. The real point for deter* 
mination in my opinion, however, is to 
find out what was the interest conferred 
upon each of the minor sons under the 
deed of settlement which we have before 
us. 

We must remember that the deed 
which we have to interpret is not a deed 
of gift pure and simple giving the pro¬ 
perty to one person absolutely. It is a 
deed of settlement executed by the father 
to settle his property upon his male 
issue and also to provide for the main¬ 
tenance of himself, his wife, his daughter 
and his mother, in short, to make such 
arrangements for the members of his 
family and for tho?e whom he was 
morally bound to support, as might pre¬ 
vent future disputes. In a deed of this 
nature I am of opinion that it would be 
unsafe to interpret its provisions piece¬ 
meal and to rely upon them for the 
purpose of determining the rights con¬ 
ferred on a particular individual men¬ 
tioned therein. In order to pub a correct 
interpretation on a deed it must be 
looked to as a whole. It would be un¬ 
safe to ignore certain express provisions 
m the deed and merely to rely upon the 
.rest. Such an interpretation has never 
found favour with the Judges in this 
country, nor has it been regarded as a 
correct rule of interpretation by their 
Lordships of the Privy Council. In 
eeinutty Soorjcemoncy Dossey v. Dino- 
vundoo Midlick (1), a si mi la r case went to 
their Lordships of the Privy Council in 
appeal from the decree of the High Court 
at Calcutta and they had to interpret 
a will executed by one Bustomdoss Mul- 
•ck, a tliudu inhabitant of the city of 
1 f who by means of his will had 

eft his property to hi 3 five sons making 
them complete owners, thereof, and fur* 
. 1 Providing that, should any of his 
said five sons die not leaving any male 
issue, in that event neither his widow 
nor his daughter nor his daughter’s sons 
were to get any share in the property of 
the deceased, but the property was to ga 
to such of his sons and sons’ son as might 
survive the deceased. The clause laying 
down tbis condition was Cl. (II) of the 
will. One of the sons of the toatatoi 
_ ec l leaving his widow but no male issue 
U) [19G1J ‘J M. 1 . a. 123 (P. O.). 


and the question arose whether the share 
of the deceased son was to go to his 
widow in accordance with the provisions 
of Hindu Law, or whether it was to 
go to the surviving brothers of the 
deceased as was provided in the will. 
Sir Banares Peacock, who then presided 
in the Calcutta High Court, decided 
against the widow and said that the real 
question was to ^ee what was the inten¬ 
tion of the testator. He observed that 
the clause in the will giving all the pro¬ 
perty, moveable and immovable, to the 
five sons was to be read along with the 
subsequent clause laying down how that 
property was to devolve in case of any 
of his sons dying without leaving any 
male issue. In his opinion the absolute 
gift in the first clause of the will was 
defeated by the provision in the subse¬ 
quent Cl. (II). Lord Justice Knight 
Bruce in delivering the judgment of 
their Lordships of the Privy Council 
said that there was nothing against the 
general principles of Hindu Law in al¬ 
lowing a testator to give his property 
whether by way of remainder, or by way 
of executory bequest, upon an event 
which was to happen, if ab all, immedi¬ 
ately on the close of a life in being, and 
that thore'would be great general incon¬ 
venience and public mischief in denying 
such a power. He then declared that, in 
the opinion of their Lordships, according 
to the true meaning of the will, the pro¬ 
perty was given over upon ‘an event 
which was to take place, if at all. imme¬ 
diately on the close of a life in being at 
the time when the will was made, and 
seeing that that ovent had happened the 
property was to go to the porson or per¬ 
sons indicated in the will. 

The learned Subordinate Judge who 
tried the present case was of opinion 
that the above case fully applied to the 
facts of the present case, and I am in 
onbiro agreement with him in this view. 
In my opinion the correct interpretation 
to he put upon the deed of settlement, 
which we have to interpret in this case, 
is that the property was givon to the 
three sons by the exocutant with a gift 
over in favour of the surviving sons in 
case any one of them died issueloss. 
Syod Murtaza was one of the sons upon 
whom ono-third share was settled with 
the condition just mentioned. The con¬ 
tingency contoraplatod by the executant 
has happened and his share ir. the pro* 
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perfcy cannot now go to heirs other than 
his surviving brothers as provided in the 
deed of settlement. In a subsequent case 
in Tarokessur Roy v. Soshi Shikhuressur 
Boy (2), a similar view was again taken 
by their .Lordships of the Privy Council. 
In this case a testator by his will gave 
to three sons of his brother a certain 
estate '* for payment of the expenses of 
their pious act” and also provided that 
the said three nephews were to hold 
possession of the property in equal shares 
and were to pay the Government rev¬ 
enue into the Collectorate. and that if 
any died without leaving a male child, 
then his share was to devolve on the 
surviving nephews and their male des¬ 
cendants and not on other heirs. In in¬ 
terpreting the will their Lordships said 
that they could not construe the gift as 
conferring an absolute estate indepen¬ 
dently of the words prescribing the 
course of succession. They declared 
that, in their opinion, to ignore the 
words prescribing the course of succes¬ 
sion as laid down in the will would be, 
in effect, to make a new will for the 
testator and one which, sd far from 
carrying his intention into effect, would 
be in direst opposition to his intention. 
It might be similarly said that in the 
present case, to allow the plaintiff to 
take a share by inheritance in the pro¬ 
perty left by her son, Syed Murtaza, 
would be to go against the very inten¬ 
tion of the' executant of the deed of set¬ 
tlement, dated the 30th of March 1906. 

During the course of arguments it was 
contended on behalf of the appellant that 
to interpret the deed of settlement in 
the manner in which we have inter¬ 
preted it was to confer what would 
practically be a life estate under the 
Mahomedan Law. The argument was 
that creation of such a life-estate was 
invalid under the said law. I do not 
agree with that wide proposition. We 
are dealing with a case of Shia Mahom¬ 
etans, and whatever may he said re¬ 
validity of creation of such 
among the Sunnis, about 
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a life-estate 
which we express no opinion, it is clear 
that among Shias according to Shia law 
the creation of a life-estate is perfectly 
valid. 

This question only recently came up 
in appeal in the late Court of the Judi- 

(2) [1883] 9 Cal. 952=10 I. A. 51 = 13 C. L. R. 

02 =4 Bar. 139 (P. C.). 


eial Commissioner of Oudh and it was 
exhaustively discussed by our learned 
brother, Mr. Justice Wazir Hasan (then 
A. J. C.), and after referring to the ori¬ 
ginal authorities he came to the conclu¬ 
sion that under the Shia law the crea¬ 
tion of a life-estate and the gift of a 
deferred estate, which would amount to 
a vested remainder in English Law, was| 
clearly permissible and such a power 
could be exercised by a Shia Mahomedan 
in respect of immovable property of any 
character whatsoever : vide Sirnj Husain 
v. Mushaf Husain. (3). The decision 
of Sir Lawrence Jenkins, C. J., and 
Justice Heaton in Bctnoo Begam v. Mir 
Abed Ali (4), was approved of and fol¬ 
lowed in that case by our learned bro¬ 
ther. It would serve no useful purpose 
on my part to discuss the question at 
length over again, and I would content 
myself with saying that I entirely agree 
with the view taken in that case. In 
my opinion, therefore, it was perfectly 
legitimate on the part of defendant 1 to 
provide in the deed of settlement that in 
case of one of his sons dying without 
leaving any male issue the property left 
by the deceased was to go to his surviv¬ 
ing brothers. 

On this view of the case the appeal 
fails ; and it is not necessary for us 
to decide the second point raised by 
the defendants-transferees. The appeal, 
therefore, fails and is dismissed with 
costs. 

Stuart. C. J. —I concur. 

G.B. Appeal dismissed. 

A. 1. R. 1022 Oudh. 93=24 O. (J. 321. 

(4) [1908] 32 Bom. 172=9 Bom. I. R. 1152. 
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Wazir Hasan, J. 

Shiva Dayal Singh —Defendant—Ap¬ 
pellant. 

v. 

Rani Haraia and others — Plaintiffs 
and Defendants—-Resp cedents. 

Second Rent Appeal No. L5 of 1927, 
Decided on 3rd August 1927, from the 
decree of the Dist. J., Hardoi. D'- 18th 
December 1926. 

Oudh Rent Act (1S9G), S. 108, Cl. 15 —Lambar- 
dar is liable to interest If he can be charged with ^ 
negligence in making collections. ^ 

A lambardar’s liability to pay interest ou tbe 
arrears of profits due to a co-sharer cannot be 
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based oa the provisions of the Indian Contract 
Act, 1872, nor oa those of the Interest Act, 1839. 
but he oaa be charged with iaterest under cer¬ 
tain oircuoistance* on the grouad that he stands 
iu a fiduciary position towards his co-sharers 
aud is liable to acoou it : A. I. It. 1924 Oudh 
319 and 6 O. C. 89, Rel. on. [P 333 C 2] 

The lambardai of ths village is clothsl with 
a fiduciary chiracter in relation to the co¬ 
sharers of the village in the matter of the col¬ 
lection aid the disburse aants of the village 
rents. In equity, therefore, he holds the posi¬ 
tion of a constructive trustee and as suih is 
‘ oaly bound to use such due diligence and care 
in the m magemant of the estate as men of 
ordinary prudence and vigilance would use iu the 
management of.their own affairs.” [P 334 C 1J 

If the rents due from tenants h ive not been 
collected in their entirety for the reasons that 
the:1ambard-ar has not used sueh due diligence 
and care in the management of the estate, he is 
guilty of breach of trust. He would also be 
guilty of breach of trust if he fails to divide 
at the appointed times such profits as may be 
divisible among the co-sharers and if his failure 
o do so cau be attributed to his negligence in 
the management of the estate. The detormina- 
lon of the question;of negligence or want of due 
diligence must necessarily depend on the parti¬ 
cular circumstances of each c ise. [P-331 O 1J 

In a case where breach of , trust has thus oc¬ 
curred the Court of equity may compensate the 
co-sharer for the loss, if any, in either of the 
two ways by charging the Umbardar : (l) with 
gross rental or (2) with interest oi the actual 

realizations. [P 331 G 2 j 

All Zahcer and Skaalcar Sakai Sri- 
vxstava for Appellant. 

Rhdha Krishna —for Respondents l 
to u. 

. ^ a8an > —Tnis is the appeal 

° j J Singh, defendant I, from 

ir • rea of the District Judge of 
nardoi, dated the 18th December 1926, 

, ylQ ° the decree 0 f aa Assistant 
UDllector, first class, of the district ol 
ardoi, in a suit for a sh iro of profits 

1886° G1 ’ 15 ' S ' 10S ’ ° jdil Kint A - fc * 

n hold certain shares in 

«r 0 Sarooian Nagar, district 

i ^ r . ° 1, Other shares in the village are 
1» Q , defendants. 13abu Shoo 

vit^ 4 ^ D also the lambardar of the 

of ft? 6 -’ plaintitTs asked for a decree 

ol their share of the profits for the 
>ears 1329 to 1332 fasli. The suit was 
‘ocrood by the Court of first instance for 
jisum of R*. 73H2-9. That Court al- 
"od a deduction in favour of the lam* 
•aidar for village expenses to the extent 
-.. s * ^ J 1'13 0 and refused to saddle him 
. ... an Y interest on the arrears of 

\ Tho lovvei ' appel In to Court has 
1 octuced the deduction lor village oc 


peases to Rs. 106-4 0 only and has also 
awarded interest against the lambardai* 
on the arrears of profits at the rate of 
6 par cent, per annum “from the date 
when they became due." The modifica¬ 
tion made by the lower appellate Court 
in these matters is challenged in second 
appeal before me. 

On the question of village expenses, 
the finding of the Court below is clearly 
basei on a consideration of the evidence 
in that behalf and is one of pure facts. 
It must, therefore, be upheld. 

The second question of the lambardar's 
liability to pay interest is to my mind 
one of importance. The general rule 
applicable to such class of cases was 
stated by me in the case of Aditya 
Prasad v. Chhote Rnl (1), following the 
decision of Spankie, A. J. O., in 
Mirza Sadik Husain Khan v. Ha/izul 
Rahman (2). I held in the case just now 
mentioned that a lambardar’s liability 
to pay interest on the arrears of profits 
due to a co-3harer could not he based on 
the provisions of the Indian Contract Act. 
1872, nor on those of the Interest Act, 
1839, but lie could be charged with 
interest under certain circumstances or 
tho ground that he stood in a fiduciary 
position towards his co sharers and w;i' 
liable to account. I still adhere to tho 
view then expressed by me. 

The duties of a lambardar are the 
duties imposed on him by law. Under 
S. 231, Cl. (0, U. P. Land Revenue Act, 
1901, the local Government may make 
rules regulating the appointment, duties 
and dismissal of lambardars. Tho local 
Government has made such rules. They 
will bo found in Ch.8, Vol. 1 of the Manual 
of tho Revenue Department, U. P. In 
para. 232 tho duties of a lambardar are 
specified as follows : 

(a) . 

(b) to collect rents from tenants. 

(e) to divide at the app >inted time such profits 
as may be divisible among tho co-sharers whom 
hi represent*. 

(d) to disburse such sums ou account of 
village expenses as he may be authorized to 
disburse oat of the profits coming into his 
hinds : 

(v). 

if;. 

<S>. 

<h). 

. 

Having regard to the nature of the 
duties of a lambardar as stated above 
(IJ A. 1. R. I'.Ul Oudh 319. 

(2) 'L3-7] O. C. S9. 
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there is no doubt in my mind that the 
lambardar of the village is chothed with 
a fiduciary character in relation to the 
co-sharers of the village in the matter of 
the collection and the disbursement of 
the village rents. In equity, therefore, 
he holds the position of a constructive 
trustee and as such is 

only bound to uss such due diligeuce and 
care in the mauagcm 3nt of the estate as men of 
ordinary prudence and vigil mca would use in 
Ithe management of their ow 1 affairs. Underhill’s 
I Law of Trusts aud Trustees, 8th edition (1826), 
'page 268, Art, 51. 

According to S. 94, Iudian Trusts Act, 
1882, also the position of a lambardar is 
that of a constructive trustee and ar 
coding to S. 95 he is under an obliga¬ 
tion to perform the same duties and is 
subject, so far as may be, to the same 
liabilities and disabilities as if he were a 
trustee of the property for the person 
for whose benefit he holds it. According 
to S. 15 of the same Act a trustee is 
bound to deal with the trust property as 
carefully a? a man of ordinary prudence 
would deal with such property as if it 
were his own, and in the absence of a 
contract to the contrary a trustee so 
dealing is not responsible for the loss, 
destruction or deterioration of the trust 
property. 

In the present case the lambardar s 
liability must be determined primarily 
with reference to his duty of dividing at 
the appointed times such profits as may 
be divisible among the co-sharers whom 
he represents and also with reference to 
his duty to collect rents from tenants. 
It would follow from what has been 
state I above that if the rents due from 
tenants have not been collected in their 
entirety for the reason that the lambar¬ 
dar has not used such duo diligence and 
care in the management of the estate as 
men of ordinary prudence and vigilance 
would use in the management of their 
own affairs, ho is guilty of breach of 
trust. He would also be guilty of 
breach of trust if ho fails to divide at 
the appointed times such profits as may 
be divisible among the co-shavers and if 
his failure to do so can bo attributed to 
his negligence in the management of the 
estate. The determination of the Ques¬ 
tion of negligence or want of due dili¬ 
gence must necessarily depend on the 
particular circumstances of each case. 
The logical corollary, as it appears to 
me, is that the essence of breach of trust 
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with reference to both the two duties of 
collecting rents and dividing the profits 
lies in negligence or absence of due dili¬ 
gence in the management of the estate. 

In a case where breach of trust has 
thus occurred the Oourt of equity may 
compensate the co-sharer for the loss, if 
any, in either of the two ways by charg¬ 
ing the lambardar : (1) with gro33 rental : 
or (2) with interest on the actual reali¬ 
zations. But I am unable to hold that 
a Court of equity will charge the lam¬ 
bardar in both ways. 

In the present case the Courts below 
have made the lambardar liable for the 
plaintiff's share of the profits on the 
basis of gross rental and there, in my 
judgment, the liability should rest. 

Where trustees allowed rents to get in arrears, 
it was held that they were liable to make good 
the arrears, though . without interest : See 

Underhill’s Law of Trusts and Trustees, 8th 
edition, pags 271, and the cases cited thereiu. 

In so dealing with a case the measure of 
loss which a co-sharer has sufferel and 
for which the lambardar is made liable is 
the difference between the gross-rental 
and the actual collections. Obviously 
the co-sharer is not entitled to compensa¬ 
tion twice overnon a accounting between 
him and the lambardar when, as it has 
been held by me, the former occupies the 
position of a cestui que trust and the 
latter of atrustee. The plaintiffs in the 
present case having been allowed a 
share of profits on the basis of gross- 
rental are nor in my opinion further 
entitled to recover any interest on the 
arrears of profits. 

I, therefore, allow the appeal and 
modify the decree of the lower appellate 
Court by striking off the amount of 
interest which the lower Court has al¬ 
lowed the plaintiffs in respect of interest 
on the arrears of profits for any period 
of time. In the matter of costs the de¬ 
fendant-appellant will be entitled to 
recover them from the plaintiffs in pio 
portion to his success in this Court and 
in the lower appellate Court. As regait s 
costs in the Court of first instance the 
decree of that Court is upheld. 

^ n Appeal allowed. 
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Wazir Hasan, J. 

Kali Prasad and anothei —Plaintiffs— 
Appellants. 

v. 

Chandika Prasad and others —Defend" 
ants—Respondents. 

Second Appeal No. 124 of 1927, Decid¬ 
ed on 26th July 1927, from the Decree of 
the Dist. J., .Lucknow, D/- 14th March 
1927. 

ift Hindu Law—Joint family — Superstructure s 
built by co parcener on joint family land at his 
expense are presumed to be his. 

Very strong evidence is required to show that 
property originally self acquired was afterwards 
voluntarily thrown by the owner into the joint 
stock with the intention of abandoning all sepa¬ 
rate claims upon it : 2 O. L. J. 237, Foil. 

Where a member of joint a family built super¬ 
structures on joint property with his own money, 

: that in the absence of any evidence that 

the joint family fund contributed to the money 
with which the superstructures were raised or 
that there was any nucleus possessed by the 
tamily productiv3 of any income whatsoever 
Which might be presumed to have been utilized 
lor the purpose of building structures and lastly 

lu fc “ e ^ b;ieacd «> case or evidence to the etlect 
that the member doliberitoly made a gift of his 
self-acquisitions in favour of the joint family -as 
a whole the principle of self-acquisition becom- 

fatmly property when the member who 
made the acquisitions has thrown into the com- 
mon 3 to3k is not applicable : A. I. R. 192L P C 

35 *- Sx ^- [P 336 C2J 

Ali Zaheer for Appellants. 

Bisheshiuar Nath —for Respondent. 

Judgment.—This is the plain- 
tiff s appeal from the decree of the 

J , udg ® of Lucknow dated the 
14th March 1927, modifying the decree of 
the Subordinate Judge of Mohanlalganj 
date 23rd December 1926, on cross-ob¬ 
jections filed by the defendants. 

The plaintiffs sued for partition of a 
house in which they claimed a one-third 
share. Ihe remaining two-thirds share 
belongs to Chandika Prasad and Rajoshuri 
Prasad, defendants 2 and 3, sons respec- 

bh0 brofche ^ of the plain- 

t ffs father. The plaintiffs' case as dis- 
olosed by the pleadings and the evidence 
is that there was a partition of the family 
property m the year 1903 and that the 
oiso id question remained unpartitionod 
on that occasion. 

In defence the partition of 1903 was 
denied but it was admitted that the house 
was liable to be partitioned in the pro¬ 
portions claimed by the plaintiffs as joint 


family property and it wa3 further plea - 
ded that there was an ahata and certain 
superstructures on it which were also 
joint family property and liable to be 
partitioned. The plaintiffs' rejoin ler in 
respect of the ahata and the superstruc¬ 
tures was that they were self-acquired 
properties of their father, Bandi Pra=ad. 

The trial Court found that the ahata 
was also joint family property liable 
to be partitioned. It also found that 
some of the superstructures standing 
on the ahata were also joint. It 
further found that the three structures to 
the east of the ahata, namely, one kothri, 
one dalan, a staircise and a well were the 
exclusive property of Bandi Prasad. A 
decree for partition was accordingly made 
by the Court of first instance in respect 
of the house, the ahata and the super¬ 
structures on the ahata except the three 
mentioned above. 

The plaintiffs appealed against that 
portion of the decree of the first Court 
by which the partition of the ahata 
and certain structures on it was 
ordered. The defendants filed cross-ob¬ 
jections in respect of the exceptions made 
by the learned trial Judge. The lower 
appellate Court dismissed the appeal of 
the plaintiffs and allowed the cross-ob¬ 
jections of the defendants, thereby mak¬ 
ing a decree also for the partition of the 
kothri, and dalan, the staircase and the 
well standing on the eastern portion of 
the ahata. 

The appeal before mo was argued as 
limited to the kothri, the dalan, the stair¬ 
case and the well which were exempted 
from partition by the trial Court and 
which were hold to bo the exclusive pro¬ 
perty of the plaintiffs’ father. 

The concurrent findings of the Courts 
below are that there was no partition 
alleged by the plaintiffs in the year 1903 
hut the plaintiffs’ father, Bandi Prasad, 
and his two brothers now represented by 
the defendants had been living and mos¬ 
sing separately for a long time past pro¬ 
bably for a period of 11 or 15 years; that 
the ahata in question was in the exclu¬ 
sive occupation of Bandi Prasad for the 
same length of time and that it was allot¬ 
ted to him for occupation as a conveni¬ 
ent arrangement amongst the members of 
the family. The lower appellate Court 
says : 

Fro n a plan which I have boon shown by tho 
appellants it appears that tho house in suit is a 
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large one while the ahata adjoining is compara¬ 
tively small, not more than half the area of the 
house. It would seem quite possible therefore 
that Bandi Prasad occupied it as his one-third 
share of the whole property. 


Ifc is common ground that the super¬ 
structures which were exempted from the 
operation of the partition decree by the 
trial Court were built by Bandi Prasad 
with his own money. Such being the 
state of facts the lower appellate Court 
proceeds to lay down what it considers to 
be the law applicable. It say3 : 


Such accretions must, however, I think, be con¬ 
sidered to bo accretions to the joint family pro¬ 
perty on the finding that the brothers were still 
joint. There is no reason that I can sea for not 
following the general rule that iu a joint Hindu 
family the acquisitions of the several members 
are joint family property : vide the Privy Coun¬ 
cil ruling in Amar Nath v. Hulcam Chand Natliic 
Mai (L). In whatever way the money was found 
for building the hou-es etc. in this ahata Saudi 
Prasad must, I think, be held to have thrown this 
property into the common stock by building in 
au ahata which belonged to the family. 

The view of law adopted by the lower 
appellate Court as applicable to the facts 
of this case is challenged in second 
appeal. I have come to the conclusion 
that the appeal must be accepted. The 
decision of their Lordships of the Judi¬ 
cial Committee, to which the lower 
appellate Court refers in support of its 
opinion, does not, according to my judg¬ 
ment, lay down any such proposition of 
law for which it is cited as an authority. 
The lower appellate Court seems to have 
been misled by the head-note of the re¬ 
port in the Allahabad Law Journal. The 
decision is reported in the Indian Appexl 
r*aio Report Series under a differently 
and rightly worded head-note: Amar Nath 
v. Hukam Chand (l). The dictum of 
Ijord Sumner, as ifr is to be found in his 
judgment, is as follows : 


In a joint Hindu family such as this, the rule 
is that the ncquisitio is of the numbers are joint 
property and partible; tint is to siy, liable to bo 
shared with the other members of the family, 
and impartibility is the exception. 

Now in this dictum emphasis must bo 
laid on the words “ such as this”. The 
salient feature of bho joint Hindu family 
involved in thab case was that one of the 
members had received special training m 
Tdngland for the Indian Civil Service, had 
succeeded in entering that service and at 
tho commencement of the suit he wa-> 
Joint Magistrate in a district in the Cen¬ 
tral Provinces and in roco ipt of the sub 
“(l) “TTTT. A. 1G2 = a7~ I. R. 1021 P- O. 35=2 
Dab. 40. 


stanbial emoluments of that office, but 
that he had never severed Himself from 
the joint family of which he became a 
member at his birth. This is stated by 
Lord Sumner in the paragraph im¬ 
mediately preceding the dictum already 
quoted. His Lordship then proceeds to 
discuss the question of law as to tho 
nature of personal earnings and acquisi¬ 
tions when they are made with the aid of 
such a special training as the particular 
member had received in that case. The 
law applicable to that case was finally 
stated by hi3 Lordship in the following 
words : 

Whatever doubt m ; ght once h we existed, when 
the Hindu Law was to be gathered from text 
writers only, his been, removed by a series of 
decisions, aod it is now clear that personal earn¬ 
ing an I acquisitions may remain -partible 
throughout the unseparated member’s life, if he 
was originally equipped for the oalliug or career 
in which the gains were made, by a special train¬ 
ing at the expense of the pitrimony. 

In the present case no such question 
has bee i raised. As already stated, it is 
admitted that the superstructures ware 
built by Bandi Prasad alone with his own 
money. In the absence of any case orl 
evidence on the side of the defendants 
that the joint family fund contributed to 
th3 money with which the superstruc¬ 
tures wore raised or that there was any 
nucleus possessed by the family produc¬ 
tive of any income whatsoever which 
might he presumed bo have been utilized 
for tho purpose of building structures and 
lastly in tho absence of a case or evi¬ 
dence to the effect that Bandi Prasad 
deliberately made a gift of his self-acqui¬ 
sitions in favour of the joint family as a 
whole, the principle of self-acquisitions 
baconing joint family property when the 
member who made the acquisitions has 
thrown them into the common stock is 
not applicable to this case. The rule of 
law, if I may respectfully say so, was 
rightly enunciated ia a decision of a 
Bench of two Judges of the late 
Court of the Judicial Commissioner 
of Oudh in the case of Nurendra Bahadur 
Singh v. Saji Abdul Saj (2). It will 
suffice to reproduce the relevant portion 
of the head-note of the report : 

In order to establish that a certaia property 
constitutes joint Hindu fanily property, it must 
be sli>\vi that the property fills within one or 
other of tho three classes, viz.,(l) ancestral proper¬ 
ty i. e., property inherited fro n a direct male an¬ 
cestor, (2) propecty ae^uirei by the numbers .of a 
ioi it f anilv bv or with fch * assign an so of joint 
(2) 2 O. D. J. 237=30 1. O. 216. 
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funds or by their joint labour, and (3) property 
originally self acquired but afterwards volun¬ 
tarily tlirowu by the owner into the joint stock 
with the intentioa of abandoning all sepirate 
claims upon it. And very strong evidence is re¬ 
quired to prove that the property falls in class 
(3) mentioned above. 

Both sides have given evidence ; and 
the question was not argued before me as 
to whether the plaintiffs or the defend¬ 
ants had the onus of proving one propo¬ 
sition or the other. The fact that the 
land on which the superstructures in 
question stand is found not to have been 
allotted to Bandi Prasad at a partition of 
the family property ia no evidence, in 
the circumstances of this case, of his in¬ 
tention to make a gift of those superstruc¬ 
tures to the family. The lower appel¬ 
late Court finds that the site over which 
these constructions were made by Bandi 
Prasad did not exceed his one-third share 
in the whole property. According to all 
rules of equity this one-third share will 
be, at a partition, allotted to Bandi Prasad 
together with the superstructures stand¬ 
ing thereon as his separated property. 
Further, the Courts of law are quite 
familiar with cases where title to site 
lies in one poison and the title to the 
superstructures lie3 in another. 

I, therefore, allow this appeal, set aside 
the decree of the lower appellate Court 
and restore the decree of the Court of 
first instance. The plaintiffs-appellants 
will get their Costs in full from the de- 
fendants-rospondents in this Court and in 
proportion to their success in the Court 
below. The defendants-respondents will 
bear their own costs all along. 

D,I> * Appeal allowed . 
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Full Bench 

Stuart, C. J„ and Wazir Hasan and 

Raza, JJ. 

Chi tar Ket Singh —Defendant—Ap¬ 
pellant. 


v. 


Plaintiff 


Kanhaiyx Bakhsh Sinyh- 

Kespondent. 

First Bent Appeal No. 36 of 1626, 
decided on 8th August 1927, from the De¬ 
cree of the Assistant Collector, 1st Cl., 
Dahraich, D/- loth July 1926. 

1927 0/13 & 44 


Oudh Rent Act (1886)— Lambardar negligent 
in collection—Share of even uncollected profits 
can be decreed—Lambardar should maintain 
some accounts comprehensible to himself and co¬ 
sharers. 

If a lambardar is proved to have been negli¬ 
gent or if he is proved to have misconducted 
himself, it is open to a Court to decree to a 
co-sharer, who claims a share of profits under 
S. 103, Cl. (15) Oudh Heat Act, 1886, not 
only the share of profits actually collected, but 
the share of profits which has remained un- 
oollected. [p 33 q c ; 2j 

Th^re i9 no statutory provision of the law 
which requires a lambardar to mail, tain accounts 
of collections and expenses, but he is in a fidu¬ 
ciary position in relation to the co-sharers in 
the matter of collections and disbursements. -He 
holds the position of a constructive trustee and 
he is bound to use such due diligence and care 
in the management of the estate as a man of 
ordinary prudence and vigilance would use in 
the management of his own affairs and no lara- 
bardar is likely to perforin his duties efficiently 
unless he keeps up accounts which are compre¬ 
hensible to himself and to the cs-sharers ; and if 
he does not keep up such aceouuts, he is liable 
to suffer in law by his omission : 4 O.W. N. 694, 
-Be/. [P 338 G 2J 

There are circumstances when, if the lambar¬ 
dar fails to fulfil this obligation, he can be made 
liable for the gross rental, but it will always 
remain a question of fact, whether his omission 
in failing to keep proper accounts affords proof 
of such misconduct or negligenco as would jus¬ 
tify a passing of a decree on the basis of demands 
rather than ou recorded collections. [P 333 C 2] 

M. Wasim for Ali Zaheer —for Appel¬ 
lant. 

AH Muhammad —for Respondent. 

Order of Reference. 

W. Hasan and Kin^, JJ.— This was a 
suit by a co-sharer against a lambardar for 
his share of profits uudor S. 108, Cl. (15), 
Oudh Bent Act, 1886. The Court below 
found that the defendant failed to’ pro¬ 
duce his account books, and was grossly 
negligent in making collections, and has 
accordingly given the plaintiff a decree 
for his share of profits based on the rental 
demand, and not on the actual collec¬ 
tions. 

In appeal the learned counsel for the 
appellant has relied upon the ruling of 
a Bench of this Court in the case of 
Fateh Narain Das v. Abdul Rahman (l), 
as authority for the proposition - : (a), 
that the mero fact that a lambardar has 
been guilty of negligenco in making 
collections furnishes no ground for pass¬ 
ing a decree against him on the basis of 
the rental demand instead of upon the 
basis of actual collections; and (b), that 
profi ts c annot ho decreed on the basis of 

(1) A. I. R. 1926 Oudh 593 . * 
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the rental demand unless tha Oourb 
finds that the demand has, in fast, been 
collectei in fall. In bhe ruling referred 
to a distinction has bean dra vn between 
the lav m ferae in che Agra Province, 
and bhe law in force in Oidh, regarding 
profits, which have remainel uncollected 
o wing bo bhe lacnbardar's negligence or 
misconduct. It. is contended for the 
respondent that this ruling goe3 no fur¬ 
ther than to lay down the proposition 
that mere non-prodncbion of accounts 
by a la nbardar is no proof of negligence 
in miking collections. It is also con¬ 
tended for the respoa lent that. in spite 

of the ah^enje in che O lih Rent Act of 
a provision similar to S. 161. Agra 
Tenancy Act, 1901 (corresponding to 
S. 226 (2), Agra Tenancy Act, 1926) the 
sa ns principle m ly be applied by the 
Courts of Ou Ih. 

Tne questions are of great importance, 
and we are nob satisfied as to bhe brne 
interpretation of the ruling referred to. 

.We, therefore, submit the following 
questi ens of la w for the decision of "a 
Full Bench : 

1 , Cm a Court dssree to a co-sharer, who 
claims his sh ice of th « or -»fits from a 1 imbued ir 
under S. LOS, Cl. (15;, Oudh Rent Act, 1885, not 
only his shire o r p-otits actu illy o .Hooted, but 
also his shire of the profits, which have re- 
raainel u-icoi l«cto 1 owi i* ts the ee’ligouce or 
misconduct of th9 I t ub ird vr ? 

2 (a). Isa limbirdir under a legal or an 
o iuit ibla oblig itio i to m irntain accounts of his 
colloctioas iid e*o i is a of the joint estate ? 

(b) If the answer to (a) is in the affirmative, 
then, if the limbirdir fails to fulfil the obliga¬ 
tion can he. wVea a icon its ire tikei, in a suit 
under S. 108, Cl. (15), be made liable for the 
gross rental ? 

In for nutating our questions, we have 
borne in mind the language of S. 226 (2), 
Agra Tenancy Act, 1925, anl the last 
portion of 3. 76, Transfer of Pro¬ 
perty Act, 1882. 

Opinion. 

Stuart, C. J. — This is a reference to 
a Full Bench of this Court under the 
provisions of S. Id, Local Act 1 of 1925. 
We have been asked bo give answers to 
the following questions: (After quoting 
the qiisbions as above, the judgment 
proceeded). In resposb of the first ques¬ 
tion only I hold the view, which I took 
previously in the decision of G ijodkar 
Si'Kfk v. B irtnh'Z'l it Singh (2). I then 
hold that, whore negligence or miscon¬ 
duct has been prove 1, it is open to the 

(2) [1027) 1 Luck C:is. 27. 


Courts to pass a decree on the basis of 
demands. If a Iambardar is proved to 
have been negligent or if he is proved to 
have miscond icbed himself I consider 
that it is open to a Court to decree to a 
oosharer, who claims a share of profits 
under S. 108, Cl. (15), Oudh Rent Act 
1886, nob only the share of profits 
actually collected, but the share of pro¬ 
fits which has remained uncollected. 
This is my answer to the firs;; question. 

In reply to the first part of the second 
question, there is no statutory provision 
of the law, which requires a Iambardar 
to maintain accounts of collections, and 
expenses. I agree, however, with the 
decision passed by learned brother the 
Hoa’ble Mr. Justice Wazir Hasan in 
Skiv D vyal Sinr/h v. Ram Narain (3) 
that the Iambardar of a village is in a 
fiduciary position in relation to the co¬ 
sharers in the matter of collections and 
disbursements. He holds the position 
of a constructive trustee, and he is bound 
to use such due diligence and care in 
the management of the estate as a man 
of ordinary prudence and vigilance 
would use in the management of his own 
affairs. Inasmuch as acnmigsb the 1am- 
bardar’s duties are bhe duties of collecting 
the Government demand, and paying 
the same promptly, bhe collection of 
rents, the division of profits, and the 
disbursement of village expenses, it 
is difficult to see—in fact it is impossible 
to see—how he can perform these duties 
efficiently, unless he maintains some sort 
of accounts. It is to he noted that these 
duties are remunerated by a commission, 
which ho is permitted to deduct from 
his collections. What form these ac¬ 
counts should take, how they should be 
maintained, it is not necessary to discuss 
here. But I am certainly of opinion 
that no Iambardar is likely to perform 
his duties efficiently unless he keeps up 
accounts, which are comprehensible to 
himself, and to the co*sharer3 ; and, if he 
do as not keep up such accounts, lie is 
liable to suffer in law by his omission. 

In answer to - the second part of the 
question, there are circumstances when, 
if the Iambardar fails to fulfil this ob 1 
gation, he can be made liable for . e 
gross rental, but it will always remain a 
question of fact, whether his omission in 
failing to keep proper accounts affords 
proof of such misco nduct or negligen ce 
"(3) _ A. I. R. 1927 Oudh 332. 
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would justify a passing of a decree on the 
basis o f iecninds rather than on recorded 
collections. 

Raza, J.—I concur. 

W *zir Hasan, J.—I generally agree 
with the answers which the Hon. the 
Chief Judge has given to the reference 
under consideration. I, however, propose 
to soate my reasons in full, when the case 
goes back to the Bench, of which I am a 
member, for decision. 

D.D. Reference disposed of. 

A. I. R. 1927 Oudh 339 

Gokaran Nath Misra, J. 

Jodha —Defendant—Appellant. 

v. 

Darbari Dal —Plaintiff—Respondent. 

Second Appeal No. 221 of 1927, De* 
cided on 5th August 1927, from the judg" 
ment of the 1st Sub-J., Bahraiehi 
D/- 9th April 1927. 

(а) Landlord and tenant — Sub-tenant — No 
notice of ejectment is necessary where principal 
tenancy comes to an end. 

The taaaacy of sub-fceaaat comes to an end 
on the de ith of the principal tenaut, and it is 
not necessary for the landlord to issue a notice 
of eojeotment against the sub-tenant. 

[P 340 C 1] 

(б) Hindu Law — Succession—-Collateral of 
husband is collateral of his wife. 

A collateral of the husband of a widow must 
bo dee Tied, in Hindu Law, to be also her own 
collateral.. In Hindu Law the husband and 
wife are treatel as consisting of one body and on 
that theory the collateral heirs of the husband 
would also be the collateral heirs of the widow ; 
S. D. 7 of 1026, Rel. on. [P 310 C 2] 

(c) Oudh Rent Act (1836), S. 48 (2)— Colla¬ 
terals. 

Collateral heirs of the husband of the widow 
cannot bs considered to bj tho heirs wihiu S. 48 
( 2 ) if they did 'not on the date oft the death 
of the deceased widow share in the cultiva¬ 
tion of the holding [P 3.41 G 1] 

R. 3. Dal —'for Appellant. 

M. Wasim for Respondent. 

Judgment. This is an appeal arising 
from a suit in which the plaintiff- 
respondent claimed possession of a 
certain holding situate in village Kund- 
wara, belonging to the Nan para ostate. 
-Lhe allegations upon which the plaintiff 
came into Court were that he had ob¬ 
tained a patta in regard to the land in 
dispute from the Nanpra estato after the 

eath of one Mb. Kanchana, who was 
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previous tenant of the said land. The 
plaintiff also claimed a sum of Rs. 200 
as damages. 

The defendant-appellant pleaded that 
the lease executed by the Nanpara 
estate in favour of the plaintiff was 
invalid, because Mb. Kanchana left both 
her own brother, called Jodha, and also 
her own husbands’ brother, called Sukhai 
both of whom were her heirs and enti¬ 
tled to succeed bo the said holding for 
five years under S. 48 (1) of the Oudh 

Rent Act 22 of 1886, as amended by 
Act 4 of 1921, and none of whom had been 
legally ejected by the Naupara estate 
after the death of Mb. Kanchana. The 
defendant, it appears, held the land in 
suit as a sub-tenant of Mb. Kanchana 
and therefore he also pleaded that the 
plaintiff was nob entitled to recover pos¬ 
session since no notice of ejectment 
had been issued against him either by Mb. 
Kanchana or by the Nanpara estate. 

The learned Vtunsif of Bahraich, who 
tried the suit held that the lease executed 
by the Nanpara eatate in favour of the 
plaintiff was invalid, because Ghe above- 
mentioned Sukhai and Jo lha (one of 
whom was the brother of her husband 
and the other was her own brother) were 
alive and as long as they had not com¬ 
pleted a period of five years from the 
death of Mb. Kanchana, and had nob been 
formally ejected by the Nanpara estate the 
plaintiff’s lea<e could nob be considered 
to be valid. On this finding he dismissed 
the plaintiff’s suit. 

The plaintiff carried the matter further 
in appeal and the first Subordinate Judge 
of Bahraich differed from the learned 
Munsif and came to the conclusion that 
Mb. Kanchana had died heirless, noichor 
Sukhai nor Jodha being her heirs within 
the meaning of S. 48 (2) Oudh Rent 
Act, since they did nob at the time 
of the death of Mb. Kanchana share with 
her in the cultivation of the holding. 
Ho, therefore, hold that the lease ex¬ 
ecuted by tliO'Nanpara estate in favour 
of the plaintiff was a perfectly good lease 
and in that view of the case ho decreed 
the plaintiff’s suit and also awarded him 
the damages as claimed by him. 

In second appeal two points have been 
urgel before me, firstly that the plaintiff 
was nob entitled to possession because 
no proceedings in ejectment had been 
taken against the defendants ; secondly, 
that neither Sukhai nor Jodha could bo 
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deemed to be the collateral heirs of Mt. 
Kanchana, and it was not, therefore, 
necessary in their case that they should 
have, in order to be her heirs under S. 48 
of the Oudh Rent Act, shared in the 
cultivation of the holding with the 
deceased. 

Regarding the first point I may point 
out that there is no force in that con¬ 
tention. The tenancy of a sub-tenant 
comes to an end on the death of the 
principal tenant, and it is not necessary 
for the landlord to issue a notice of eject¬ 
ment against the sub-tenant. Indeed it 
would be extremely unjustifiable to hold 
that a landlord should be compelled to 
issue a notice of ejectment against a 
person, who is his own tenant. It is 
clear that a sub-tenant is only a tenant 
of the principal tenant and not of the 
landlord. In that view of the case the 
sub-tenancy of the defendant-appellant 
came to an end after the death of Mt. 
Kanchana and he could not resist the 
plaintiff’s suit on the ground that he had 
nob himself been formally ejected either 
by Mb. Kanchana or by the Nanpara 
estate. I, therefore, overrule the first 
contention. 

Regarding the second contention I aua 
equally clear that it has got no substance. 
Mb. Kanchana, it is admitted, was a 
statutory tenant of the land in suit and we 
have to determine whether she has left 
any heirs or nob. In order to do so we 
must turn to find out, who would bo her 
stridhan heirs. Mb. Mullah is his well- 
known work on Hindu Law (5th edition, 
1926) gives the list of the heirs to the 
stridhan of a Hindu woman governed by 
the Mitakshara—vide page 147. The 
stridhan heirs are mentioned in the 
following order : 

1. Unmarried daughter. 

2. Married daughter who is unpro¬ 
vided for. 

3. Married daughter who is provided 
for. 

4. Daughter’s daughter. 

5. Daughter’s son. 

G. Son. 

7. Son's son. 

It is further stated that if there be 
none of these, in other words, if the 
woman dies without leaving any issues, 
her stridhan, if married in approved 
form (regarding which there will be a pre¬ 
sumption unless proved to the contrary) 


goes to her husband and after him to his 
heirs in order of their succession to him. 
On failure of the husband’s heirs it goes 
to her blood relations in preference to 
the Crown. 

It is proved from the evidence that 
Mb. Kanchana died without leaving any 
issue and the only persons, who would 
now be entitled to her property, accord¬ 
ing to Hindu Law, would be her hus¬ 
band’s heirs. It is therefore clear that 
Sukhai, who is her husband’s brother, 
would be her stridhan heir. Bub I have 
to see whether ha is an heir also for the 
purposes of the Oudh Rent Act. Under 
S. 48 (2), Oudh Rent Act, it is provided 
that the collateral relative, who did not 
at the date of the death of the deceased, 
share in the cultivation of the holding, 
was not to be deemed to be an heir of 
the deceased within the meaning of the 
section. I have, therefore, to see whe¬ 
ther Sukhai, the brother of the husband 
of Mt. Kanchana, is her collateral rela¬ 
tive and whether he shared in the cul¬ 
tivation of the holding with the deceased 
Mb. Kanchana on the date of her death. 

As to the first point the learned 
pleader for the appellant contended that 
in the case of a widow the words “ a 
collateral relative ” used in Gl. (2) of 
8. 48 cannot be considered to include the 
collateral of her husband. I am sur¬ 
prised that such au argument has been 
put forward before me. It is clear to 
me beyond doubt that a collateral of the 
husband of a widow must be deemed, in 
Hindu Law, to be also her own collateral. 
In Hindu Law the husband and wife are 
treated as consisting of one body and on 
that theory the collateral heirs of the 
husband would also be the collateral 
heirs of the widow. Indeed, in common 
language, the husband's nephew is con¬ 
sidered to be the nephew of his widow. 
I am hacked in this opinion by a recent 
decision of the members of the Board of 
Revenue, reported in Sheodutt v. Ham 
Manorath (l). The case is also a 
selected decision of the Board of Rev¬ 
enue, being S. D. No. 7 of 1926. The 
case was decided by Mr. Burn, the Senior 
member and Mr. Pirn, the junior mem¬ 
ber. The learned members have held 
in that case that where a widow held a 
tenancy in her own right and the ten¬ 
ancy was heritable the collateral rela- 
tives o f the husband of the widow must 
' (1) [192UJ 3 O. W. N. 1003. 



1927 


Hanwant Ram 

also be deemed to ba collateral heirs of 
the widow under S. 48 (2), Oudh Rent 
Act. 

This conclusion would further appear 
to be clear if we look into the list of the 
heirs, which I have quoted above. The 
specified heirs who have been quoted 
are either the issue of the woman or 
the issue of her issue and are therefore 
to be contrasted with the collateral heirs 
of her husband, who cannot in any sense 
be considered to be included within the 
word “ issue ” of the woman. I do not 
think it is necessary for: me to deal- with 
this point any further. As stated above, 
I have no hesitation in holding that the 
collateral heirs of the husband of a 
widow are the collateral heirs of the 
widow herself. 


. Ram Harakh Oudh 341 

chana died heirless within the meaning 
of S. 48 (2), Oudh Rent Act, and this 
being the case, the Nanpara estate had 
full right to lease the land to the plain¬ 
tiff, and his lease cannot on any ground 
be held to be invalid. I, therefore, hold 
that the judgmeut of the learned Sub" 
ordinate Judge is correct and therefore 
dismiss the appeal with costs. 

Appeal dismissed. 
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Wazir Hasan and Pqllan, JJ. 
Hanwant Ram —Plaintiff—Appellant. 

v. 


As to the second point whether such 
collateral heirs of the husband of the 
widow can be considered to be her heirs 
if they did not on the date of the death 
of the deceased widow share in the cul¬ 
tivation of the holding, it appears to me 
to be obvious that they cannot. Indeed 
the words of the clause can bear no other 
interpretation. In the case decided by 
the Board of Revenue, which I have 
quoted above, the same view was held 
by the learned members of the board. 
Any other conclusion, it appears to me, 
would lead to absurd results. If, in the 
case of an ordinary Hindu tenant a col¬ 
lateral relative of his, who did not at 
the date of his death share in the culti¬ 
vation of the holding with him, cannot 
be considered to be his heir within the 
meaning of S. 48, it would be absurd to 
hold that the same person, after the 
eath of the widow, would be considered 
to be her heir in spite of the fact that 
he did not share in the cultivation of 
the holding with her at the time of her 
death. I am, therefore, clearly of opin¬ 
ion that a collateral relative of the 
usband of a Hindu widow, who did not 
share m the cultivation of the holding 
with her at the time of her death, can¬ 
not be considered to bo her heir within 
the meaning of S. 48. It is admitted 
that neither Sukhai nor Jodha shared 
Mfv oultivafcion of the holding with 
-Kanchana at the time of her death ; 
consequent^ none of them can bo con- 
- 0re d to be her heirs within the rneau- 
1D ^ of S. 48 (2), Oudh Rent Act. 

In view of my findings already given 
1 is indisputably clear that Mt. Kan- 


JRam Harakh and others — Defen¬ 
dants—Respondents. 

F. A No. 73 of 1926, Decided on 
27th July 1927, from the decree of 
the Addl. Sub'J., Gonda, D/— 3lst March 
1926. 

& (a) Civil P . C„ S. 11—“Might” and “ought” 
—Suit on title against defendent decreed — Plain¬ 
tiff taking possession tinder decree hut dispossess¬ 
ed by defendant—Plainti ff suing again for pos- 
sessioti—Def endant pleading thekadarl rights of 
possession—Plea of defendant is not barred 
by S. 11. 

Plaintiff obtained a decree for possession on 
the basis of title of the suit property against 
the defendants and took possession under tho 
decree, but within a fortnight of the delivery of 
possession to him by the process of Court he 
was dispossessed by the defendants. Plaintiff sued 
again for possession. The defence was that tho 
plaintiff was not entitled to actual possession by 
ejectment of the defendants for tho reason that 
tho defendants were entitled to continue in 
actual possession of the property in suit by 
virtue of the rights of a thekadar; 


Held : that this plea in defence was not res 
judicata as tho title on which the relief for 
possession in tho prior suit was founded was pro¬ 
prietary title and to resist tho same on tho 
basis of thekadari rights would have been of no 
avail whatsoever, and an inquiry into and deter¬ 
mination of such a plea in the prior suit would 
have introduced the greatest confusion in tho 
trial of tho proper issue as to the proprietary 
title of tho plaintiff, and as the Ccurt trying tho 
previous suit could net have entertained a plea 
based on tenancy for want of jurisdiction. 

IP 314 C 2] 

( b) Practice—New plea. 

A new plea on a question of fact should not 
be entertained in second appeal, [P 342 C 2] 

(c) Transfer of Property Act. S. 101— 
Merger— Intention is the test — If It is beneficial 
to keep both rights separate , such intention ulll 
be presumed. 


In determining tho question of merger the 
essential element to be taken iuto consideration 
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is one of intention and tbe general rule of 
equity is that if it is to tbe benefit of tbe person, 
in whom both tbe superior and the inferior 
rights come to vest, to keep tbe tvco rights 
separate and the inferior right alive, it will be 
presumed that he intended to act in a mamer 
consistent with his benefit. [P 343 C 1] 

Bisheshar Nath —for Appellant. 

M. Wasim and Khaliquzzanian —for 
Respondents (except No. 12). 

Judgment. —Thi9 is the plaintiff’s 
appeal from the decree of the Additional 
Subordinate Judge of Gonda, dated the 
31st March 1926. The plaintiff sued 
for possession of an 8-annas share in 
each of the two villages of Ramnagra 
and Tilyani, in the pargana and district 
of Gonda. The history of the plaintiff’s 
title to these villages is a long one, but 
for the purposes of this appeal it is 
sufficient to state that he has obtained 
a decree for possession of the shares in 
suit against the defendants from the 
Courts in India and it may be men¬ 
tioned that that decree is now the sub¬ 
ject-matter of an appeal before their 
Lordships of the Judicial Committee. 
Tbe plaintiff’s case is that in execution 
of his decree on title ho obtained posses¬ 
sion of the villages in suit, but within a 
fortnight of the delivery of possession to 
him by the process of Court he was dis¬ 
possessed by the defendants. 

The only dofence, with which we are 
now concerned in appeal, is that the 
plaintiff was not entitled to actual pos¬ 
session by ejectment of the defendants 
for the reason that the defendants were 
entitled to continue in actual possession 
of the property in suit by virtue of cer¬ 
tain rights which, as now admitted, are 
the rights of a thekadar. This defence 
was resisted by the plaintiff on two 
main grounds: (1). That it was haired 
by the ri le of res judicata; and (2) that 
the inferior rights of a thekadar merged 
in the superior rights of proprietor 
which the defendants bad acquired by 
purchase at an auction sale in 1910. 
The Court below has repelled the plain¬ 
tiff’s attack and has upheld the defence. 

In appeal, besides the pleas of merger 
and res judicata, a third argument was 
addressed to us in support of the appeal. 
It was argued that tho defendants were 
ojectod from their tenancy rights of a 
thekadar in the year 1916 by a Court 
of competent jurisdiction. In support 
of this contention reliance is placed 
upon a judgment of an Assistant Col¬ 


lector of the first class, dated tbe 19tb 
June 1916, in a suit to contest a notice 
of ejectment issued by one Raja Abul 
Basan Khan against the piesent. defen¬ 
dants or at all events against some 
of them. The respondants’ learned 
counsel’s reply is that the plea 
of the extinction of the tbeka- 
dari rights of his client by virtue of 
ejectment founded on the judgment of 
the 19th June 1916 is a new plea now 
taken in appeal and should therefore 
not be entertained. 

We'think that the argument on behalf 
of the respondents should be accepted. 
The question as to whether or not eject¬ 
ment did take place is a pure question 
of fact and it will obviously be unfair to 
spring it as a snprise on the defendants 
at this stage of the litigation. It would 
be unfair for many reasons. Assuming 
that the judgment, to which we have 
just now referred, was given effect to by 
actual ejectment of the defendants, it is 
possible that by an agreement between 
the landlord and the thekadar the old 
tbekadari rights were subsequently res¬ 
tored to the defendants and on the foot¬ 
ing of such an agreement the landlord 
continued to reeeive rent. On the as¬ 
sumption, therefore, that such a state of 
things came to happen it would follow 
that the ejectment of the year 1916 is of 
no consequence whatsoever. 

We have examined the pleadings in 
this case very carefully and we are 
unable to disco\er aDy trace, direct or 
indirect, of the question now being 
raised. Tho plaint is a prolix and argu¬ 
mentative document. Every conceivable 
ground of attack on the defendants 
rights to hold possession is stated in it, 
but there is not a word which could 
suggest that the defendants’ title, if any, 
of thekadars was extinguished by the 
ejectm nt pi oceedings of the year 1916. 

The next point argued in support 
of the appeal is one of merger. Wo 
have stated in the opening part of this 
judgment what tho plea of merger in 
this particular case means. We XV1 
now state somo of the necessary facts 
to elucidate this plea. In execution of 
certain decrees against the previous pro¬ 
prietor of the two villages the 8-annas 
share of each of them was sold by public 
auction. It is agreed that at the time 
of the sale these shares were held in 
possession by a usufructuary mortgagee. 
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The defendants purchased the shares, 
and in the circumstances their purchase 
admittedly amounted to the acquisition 
of the equity of redemption only. In 
raising the plea of merger the plaintiff 
obviously assumes that, previous to the 
purchase, the defendants had a subsis¬ 
ting title of an inferior character in the 
right of thekadars and it is argued that 
the latter title merged in the former. 
As a question of law the doctrine of 
merger was considered at some length 
in a decision of a Bench of this Court, to 
which one of us was a party, in the case 
of Darshan Singh v Arjnn Singh (1), 
and it will serve no useful purpose to 
make a second attempt at the exposition 
of the doctrine. In determining the 
question of merger the essential element 
to be taken into consideration is one of 
intention and the general rule of equity 
is that if it is to the benefit of the per¬ 
son in whom both the superior and the 
inferior rights come to vest to keep the 
two rights separate and the inferior 
right alive, it will be presumed that he 
intended to act in a manner consistent 
with hi3 benefit. 

In this case we are of opinion, in agree¬ 
ment with the Court below, that the plea 
of merger ha3 no substance whatsoever 
and we base our conclusion mainly on two 
grounds. The first is that the subordi¬ 
nate rights of guzara or of thikadari were 
expressly-reserved in the title-d eds of the 
defendants relating to the purchase of 
the equity of redemption. By-title deeds 
we mean the sale certificates. They are 
before us and in each of them there is a 
reservation of the subordinate rights in 
favour of the purchaser. 

In the present case all that the defen¬ 
dants have purchase! was the equity of 
redemption as we have already stated. 
They could not be sure whether the 
purchase of such equitable rights would 
bring any substantial advantage to them 
in the end, and there was a very good 
reason for an apprehension to the con¬ 
trary. At the time of the purchase the 
shares were heavily encumbered along 
with the whole of the taluqa to which 
these two villages belonged. On the 
evidence in this record the value of the 
mortgage was a sum of over eight lacs of 
rupees. It was therefore not only pos¬ 
sible but highly probable on the part of 


the defendants to contemplate the con¬ 
tingency of the purchase of the equity 
of redemption as ending merely in a pur¬ 
chase of a shadow. It was therefore to 
their benefit to keep the inferior rights 
alive and that they had the intention to 
do so was clearly expressed in the certi¬ 
ficates of sale. 

The second ground on which the plea 
of merger should he rejected is that in a 
subsequent litigation between the plain¬ 
tiff and these defendants the plaintiff 
has obtained a decree for possession in 
respect of the shares now in suit. The 
result has been that the superior rights 
which the defendants had purchased in 
the year 1910 have ceased to be effective 
as against tho claim of the plaintiff. 
For the purpose of the decision of the 
plea of merger it must therefore be held 
that the superior rights have come to an 
end. This we take to be the general 
principle arising out of the doctrine of 
merger and it was given effect to by the 
High Court at Allahabad in the case of 
Kallu v. Diwart (2). On these grounds 
we reject the plea of merger. 

The last ground on which the appeal 
was sought to be supported is the plea 
of res judicata. This plea is founded on 
the litigation between the parties, to 
which we have had occasion to refer in 
a previous portion of this judgment. We 
will now give some relevant details of 
the litigation. The plaintiff brought a 
suit for possession of a certain number 
of villages including the shares now in 
suit against some of the defendants to 
the present suit and many others. It 
was agreed in the Court below that all 
the defendants to the present suit must 
be held to be bound by the result of that 
litigation. Tho suit succeeded in tho 
Court of first instance and a decree for 
possession was made accordingly in 
favour of the plaintiff. The decree 
embraced tho shares in suit also. The 
plaintiff obtained formal delivery of pos¬ 
session in pursuance of tho decree. The 
date of the decree of the first Court is 
tho 22nd October 1923. On an ap¬ 
peal by the defendants the decree of the 
first Court was confirmed by the late 
Court of the Judicial Commissioner of 
Oudh and it is the last-mentioned decree 
which is now in appeal before their 
Lordships of the Julicial Committee. 
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In relation feo the plea of re? judicata 
the argument advanced by the learned 
advocate for the plaintiif-appellant is 
that the relief claimed and granted in 
the previous suit was one of actual pos¬ 
session and therefore the defendants 
might and ought to have resisted that 
relief on the plea that they held the 
shares in suit in the right of thekadars ; 
not having done so, they are estopped 
by the rule of res judicata from relying 
on that right in the present suit. We 
have given our anxious consideration to 
this part of the plaintiff’s case and have 
come to the conclusion that the plea of 
res judicata must also be rejected. To 
begin with, the relief as embodied in the 
plaint of that suit is one for “ possession” 
and no qualifying words are attached to 
it ; in other words the possession prayed 
for is described neither as actual nor as 
proprietary. To bring home the point 
that it meant actual, the learned advo¬ 
cate for the appellant referred to certain 
paragraphs in the plaint and in the 
judgment of tint suit as showing that 
the plaintiff was entitled to claim pos¬ 
session of villages and shares which 
brought to him an income of Rs. 5,000 a 
year and in calculating the Rs. 5,000 the 
actual profits of shares in 9uit and not 
the theka money payable by the defend¬ 
ants was taken into account. The first 
part of this argument 13 perfectly valid. 
But there are no materials on the record, 
to substantiate the second part of it. 

On the evidence as it stands in tlie case, 
it is impossible to predicate of the shares 
in suit as contributing net profits and 
not theka money to the making up of 
the total of Rs. 5,000. We should in¬ 
terpret the relief for possession as a 
relief which could properly be obtained 
and granted in that suit. The plaintiff’s 
own title, to enforce which ho came to 
Court, was a titlo co-extonsive with or 
derived from the taluq lar of the taluqa 
within which the shares in suit lie. 
That title admittedly was the propri¬ 
etary title. Such a titlo could not affect 
the rights of actual cultivators or the 
rights of the holders of subordinate 
tenure? and a relief for possession on the 
basis of such a title must therefore be 
doomed to be a relief aimel at a decree 
for proprietary possession. In this view 
of the pleadings of that suit, we are 
strongbhonod by the fact that we must 
presume that tiio Court which decided 
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the previous suit acted according to law 
and did nob assume a jurisdiction of 
which it was not possessed. 

It is dear to our mind that the Subordi¬ 
nate Judge of’Sultanpur to whose Court 
the suit, which was originally instituted 
in the Gonda Court, was transferred 
for decision had no jurisdiction to grant 
a decree for actual possession against the 
tenancy rights of any of the defendants 
imple'aded in that suit. If he bad no 
jurisdiction we must presume, as we 
have already stated, that he did not 
exercise it. The decree which the plain¬ 
tiff obtained was therefore a decree for 
proprietary possession which was the 
only decree consistent with the title, 
on the basis of which he had claimed 
the relief. 

Furthermore, we are of opinion that 
Expl. 4, S. 11, Civil P. C., 1908, is not ap¬ 
plicable to the facts of this case. The 
first question for determination in rela¬ 
tion to Expl. 4, is whether the defend¬ 
ants might have resisted the relief for 
possession by a plea of thekadari rights 
which they now claim in the shares in 
suit. Strictly speaking, we think they 
could not. We have taken pains to show 
in the preceding paragraph of this judg¬ 
ment that the title on which the relief 
for possession was founded was propri¬ 
etary title. Now a plea to resist the same 
on_J;h‘3 basis of thekadari rights would 
have been of no avail what?oever. We 
think that such a plea would have been 
foreign to the nature of that suit. But 
assumiop for a moment that the plea 
might have been raised it is impossible 
to say in the circumstances of this case 
that it also ought to have been raised. 
In the first place, as we have pointed 
out before, a plea based on tenancy rights 
could nob have been entertained by the 
Court for want of jurisdiction. In the 
second place, it appears to U3 that an 
inquiry into and determination of such 
a plea would have introduced the 
greatest confusion in the trial of the 
proper issue as to the proprietary title 
of the plaintiff based on a grant from the 
former taluqdar and of the defendants 
on the purchase of the equity of redemp¬ 
tion at the auctijn sale of 1910. The 
proper scope of the suit was the inqiary 
as to which of the two titles was to 
prevail and not an inquiry into subordi¬ 
nate rights. 
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The learned advocate for the plaintiff- 
appellant, in arguing the plea of res 
judicata, laid great stress on a decision of 
a Bench of the late Court of the Judicial 
Commissioner of Oudh in the case of 
Bisheshar Bakhsh Singh v. Rameshar 
Bakhsh Singh (3). We have given our 
respectful consideration to that decision 
and we find that we ha^te said nothing 
in disposing of the plea of res judicata 
which in any manner militates against 
the view expressed therein. We accord- 
ingly reject the plea of res judicata also. 
The result is that the appeal fails and is 
dismissed with costs. 

D.D. Appeal dismissed. 

( 3 ) [1918J 21 O. G. 1=44 I. o. 368-=4 O. £,. J. 

648. 
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Wazir Hasan and Pollan, JJ. 

Kamikha Pershad and another —Ac¬ 
cused—Appellants. 

v. 

King-Emperor —Opposite Party. 
Criminal Appeal No. 32L of 1927, 
Decided on 5bh August 1927, from the 
Order of the S. J., Barabanki, D/- 7th 
May 1927. 

Criminal P. C., S. 439— Acquittal—High 

°nrt would not interfere unless there are 
glaring defects. 

w, Court no doubt has jurisdiction 
under S. 439 to entertain an application in 
revision of au order of acquittal when the 

ha f P referre 4 uo appeal. But the Court 
would not move iu such a case unless there was 
g anug defect either in the procedure or in the 
lew of the evidence taken by the Court below 

V n 4 [P 345, C 2J 

A. P. Misra —for Appellants. 

H. K. Ghosh —for the Crown. 

Judgment.—In this case eight persons 
Gave been convicted by the Additional 
63S10QSi Judge of Lucknow of offences 

?“ d ® r S =\ 1^7 and 304, I P. C., and 
enced in all to seven yoars rigorous 
mprisonment each. One accused parson 
as acquitted. Of those who have been 
convicted one Lalta files an appeal from 
jail and two others, Kamikhya Prasad 
D oafdar Khan, are represented by 

i ^ | * . not appeal, 

e complainant, however, has filed an 

ppneation for revision both of the 

rJ fu ao 9uittal passed against the 

lntb accused, Mahmud Ahmad, and for 


enhancement of the sentences passed 
upon those who have been convicted on 
the ground that the offence which they 
committed was one under S. 302 of the 
Code and not one under S. 304. (The 
judgment then discussed the evidence 
against the accused and concluded.) In 
our opinion the evidence is sufficient 
for the conviction of the present appel¬ 
lants and their appeal must fail. 

We now turn to the application for 
revision. This Court no doubt has juris* 
diction under S. 439, Criminal P. C., 
to entertain an application in revision 
of an order of acquittal when the Crown 
has preferred no appeal. But this Court 
would not move in such a case unless 
there was glaring defect either in the 
procedure or in the view of the evidence 
taken by the Court below and, in the 
case before us, we can only find that a 
man against whom there was a certain 
amount of evidence was acquitted by 
the Judge who agreed with all the 
assessors. There is no irregularity in 
trial and there is admittedly much false 
evidence produced on behalf of the pro¬ 
secution. Under the circumstances 
there is no reason for us to interfere in 
revision and order a retrial, which is, 
in our opinion, an extreme step and one 
which should only be taken where there 
has been a flagrant miscarriage of 
justice. 

The rest of the application for revision 
deals with the question of sentence. 
Now there is much to be said for the 
view that the learned Sessions Judge on 
his own finding should have held that 
the offence committed was one of murder 
and not one of culpable homicide, and 
we are far from certain that the reasons 
given by him for holding otherwise are 
in accordance with the law as laid 
down in Ss. 300 and 301, 1. P. C. On 
the other hand in a case of this impor¬ 
tance it is usual for the Grown to 
apply for an enhancement of sentence, 
and we are not propared to find that 
this is a case which must inevitably 
fall under S. 302, and that there has 
been a miscarriage of justice in bringing 
the offonce under S. 301. 

We, therefore, dismiss the appeal and 
also the application for revision, and 
uphold the conviction and sentences of 
the accused a-* they have been passod by 
the lower Court, 

D-D- Appeal and revision dismissed. 
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PUIiliAN, J. 

Hamphal —Defendant—Appellant. 

v. 

Par tab Bahadur Singh — Plaintiff— 
Respondent. 

Second Appeal No. 187 of 1927, Deci¬ 
ded on 1st August 1927, from the Decree 
of the Addl. Sub-J., Barabanki, D/- 
25th March 19 27. 

Wajto-ul- arz—Record about relations between 
landlord and tenant are binding upon tenant. 

The record-of-rights lays down the village 
customs and is very strong evidence of the exis¬ 
tence of those customs even if there is no out¬ 
side corroboration. It is the settlement officer 
who records these customs after proper enquiry, 
and there is no reason to suppose that a settle¬ 
ment officer, who records a custom affecting the 
interests ot landlords and tenants alike, does not 
perform his duties properly, and this he can 
only do if he makes enquiries from tenants as 
well as from the landlord : A. I. R. 1923 P. C. 
70, Rel. on. [P 340, C 2] 

Whore a wajib-ul-arz provided that at tli9 
time of building a house the tenant may receive 
help to a certain extent in the supply of 
wood and bushes aud that the tenant has 
no power to sell or mortgage or remove the 
materials of his house: 

Held: th tt the custom provents the removal 
by the tenant of any portion of the materials 
of'his house and also prevents him from dis¬ 
posing of tho-io materials by sale or mortgage , 
that tuis custom is binding on the tenant, and 
the decree-holder of the tenant, can .ot step 
and remove these materials in execution of 
his decree. CP 340. C 2, P 317, C 1] 

Hyder Husein and A. C. Mulcerji —for 
Appellant. 

jjfiatnatullah —for Respondent. 

Judgment.—In this case a decree- 
holder sought in execution of his decree 
to remove the materials of a house be¬ 
longing to an agricultural tenant, and 
this suit was filed by the zamindar who 
relied on the custom recorded in the 
wajib-ul-arz of the village to prove that 
an agricultural tonant had no right to 
dispose of the materials of his house, and 
thus incidentally to save the house for 
the tenant. The first Court dismissed 
the s lit, b it the appellate Court gave 
a doeroe in favour of the plaintiff. In 
this village there is a custom laid down 
in the wajib-ul-arz which goes beyond 
the ordinary law of this province, which 
gives, under certain circumstances, to 
the tenants a power of disposal of the 
materials of their house. It has been 
argued before me in appeal that a cus¬ 
tom entered‘in the wajib-ul-arz does not 
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affect the tenants, but this view appears 
to be based on the theory that the wajib- 
ul-arz represents some contract between 
the signatories. This is not the view 
taken of the wajib-ul-arz in Oudh, and 
it is now settled law that the record- 
of-rights lays down the village customs 
and is very strong evidence of the exis¬ 
tence of thos^customs even if there is 
no outside corroboration. Their Lord- 
ships of the Judicial Committee have 
recently pointed out that it is the settle¬ 
ment officer who records these customs 
after proper enquiry, and there is no 
reason to suppose that a settlement 
officer, who records a custom affecting 
the interests of landlords and tenants] 
alike, does not perform his duties pro¬ 
perly, and this he can only do if he 
makes enquires from tenants as well as, 
from the landlord. I refer to their Lord- 
ships’ remarks in the case of Balgobind 
v. Badri Prasad (1). 

Thus the record of custom in the 
wajib-ul-arz applies to the tenants as 
well as to others, and it only remains 
to see what is the custom in the present 
instance. There are two clauses to 
which I have been referred, and I have 
been asked to hold that they are in¬ 
superably connected. The first is that 
at -the time of building a bouse the 
tenant may receive help to a certam 
extent in the supply of wood and bushes 
and the second is that the tenant has 
no power to sell or mortgage or remove 
the materials of his house. It is argued 
that this means that the tenant cannot 
dispose of the materials which have 
been provided by the zamindar, but 1 
see no reason to make the second clause 
dependent upon the first. The first 
clause shows clearly enough that the 
tenant may or may not receive materials 
and be ha 3 certainly no absolute right 
to receive all his materials. The second 
cla ise on the other hand is a clear pro¬ 
hibition to remove the materials under 
any circumstances. If it meant the 
materials supplied by the zamindar, 
this fact would ‘have been noted 
in the record. In my opinion the 
custom prevents the removal by the 
tenant of any portion of the materials 
of his house and also prevents him from 
disposing of those materials by sale or 
mortgage. This custom is binding op 

(I) A. I. R. 1923 P.'O. A”. 4i3=-50 

I. A. 196=20 O. C. 217 (P. C.). 
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the tenant, and the decree-holder cannot 
step in and remove these materials in 
execution of his decree. I agree with 
the lower appellate Court that this suit 
should b9 decreed and dismiss the appeal 
with coats. 

D.D. Appeal dismissed. 


sharers : 1 Lah. 549. Appr. ; 16 O. C. 163, 

Dlst . [P 351 C 1] 

Unless the redeeming co-mortgagor proves 
that in the mutation proceedings he denied title 
of his other co-sharers to their knowledge and 
remained thereafter in exclusive possession of 
the property for 12 years his adverse possession 
cannot be considered to have been made out. 

( P 35L G 21 

M. Wasim —for Appellant. 

H. K. Ghosh and A. P. Sen —for Res¬ 
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Gokaran Nath Misra, J. 


Wajihuddin A stir af 
pellant. 

v. 


Plaintiff—Ap- 


pondents. 

Gokaran Nath Misra, J. —This is 
an appeal in a suit for possession brought 
by a co-sharer against another co-sharer, 
the latter of whom has redeemed the- 
entire mortgaged property. The facts of 
the case are that one Murtaza Ashraf 


Ahmad Ashraf and others —Defendants 
—Respondents. 

S. A. No. Ill of 1927, Decided on 9bh 
August 1927, from the decree of the 
Addl. Sub-Judge, Fyzabad, D/- 22nd De¬ 
cember 1926. 

(a) Limitation Act, Art. 144— Suit by co¬ 
mortgagor to recover his share from redeeming 
co-mortgagor — Art. 144 applies and not Art. 
148. 

A co-mortgagor redeemiug the whole mortgage 
does not become a mortgagee of a portion re¬ 
deemed belonging to the other co-owners, but 
becomes merely a charge-holder and therelore, a 
suit by one of the co owners to recover his share 
of the property on payment of his share of the 
charge cannot be considered to be governed by 
Art. 148 ; iu sach a case Art. 144 must be appli¬ 
cable ; 9 O.C. 91 and 6 O. L. J. 364, Foil.; A. I. 

JR. 1922 All. 410 ; 14 All- 1 IF.B.): 38 All. 540 ; 40 
All. 683, not foil. View of the High Courts indi¬ 
cated. [P 349 c 1 ] 

=4* (5) Co-sharers —One redeeming mortgaged 

property and holding it — His possession is riot 
adverse to other co-sharer mortgagors. 

A co-mortgager, when he redeems the entire 
property, does not admittedly hold the property 
exclusively for himself. The presumption is 
that ho retains tho property for his own benefit 
as well as for the tanefit of his co-sharers. The 
moment his co-sharer pays him _up the share of 
the money due from him, he is in duty bound to 
return to the co- 6 harer so paying up, his share 
of the property, and the position of such a co- 
mortgagor being that ho has held tho property 
of his co-mortgagor subject to a lien and has to 
hand over his co-mortgagor’s share on payment 
hy hmv of the lien, he cannot bo considered to 
be m adverse pussession of the property • 11 

Bom. 422 ; 11 Mad. 416 ; 1G Bom. 191 and 27 
Bom. 43, Appr. [P 319 c 2J 

(c) Co-sharers—Mere mutation of property / in 
tits name does not make one co-sharer's possession 
adverse to other co-sharers. 

If a mortgagor after redeeming tho entire pro- 
perty gets the mutation of names in his favour 
on the basis of his possession, he cannot be sub¬ 
sequently allowed to say that merely by virtue 
ot the said act he set up an exclusive title to 
himself and denied the title of the other co- 


mortgaged with possession certain land 
situate in pabti Murtaza Ashraf together 
with a shop situate in that very patti.. 
The patti lies in village Rasulpur, dis¬ 
trict Fyzabad. The mortgage was made 
by him in favour of two persons, named 
Zakir Ali and Farzand Ali for Rs. 150 on 
the 2nd May 1899. A deed of further 
charge was also executed by the same 
mortgagor in favour of the same mort¬ 
gagees for Rs. 200 on the 16th June- 
1900. On the 13th May 1902, Murtaza 
Ashraf sold his entire patti to Shah 
Ahmad Ashraf, defendant-respondent 1. 
Two suits for pre emption were then 
filed agamst the vendee, one by Shah. 
Saiyid Husain, father of the plaintiff 
appellant Shah Wajihuddin Ashraf, and 
the other by one Zakir Husain. Shah 
Saisid Husain died during the pendency 
of the pre-emption suit and the plaintiff- 
appellant, and Shah Khalil Ashraf and 
Mt. Zaihunnisa were brought on the re¬ 
cord of that suit in place of the deceased 
Shah Sai>id Husain. 

On the 12th July 1906, a compromise 
was arrived at between the parties, when 
the case was pending in appeal in the- 
late Court of the Judicial Commissioner 
of Oudh. According to that compromise 
half tho property was to go to each of 
the rival preempfcors on tho payment of 
half tho price. It was further stipulated 
in tho said compromise that inasmuch as 
the property was in the possession of the. 
mortgagees the mortgage money was also 
to he paid hy tho rival pro emptors half 
and half. Both tho pre-empt ors wore 
authorized in that compromise to redeem 
the property jointly, failing that it was 
provided that each one of them could 
redeem the whole and whenever the 
other co-sharer paid his half share of the 
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mortgage money and costs, ho would bo 
entitled to get possession of his half 
share. On the 5th September 1906, a 
decree was passed by the appellate Court 
in accordance with the terms of the com.' 
promise. Two days after tho said decree, 
i. e., on the 7fch September 1906, Shah 
Ahmad Ashraf purchased the half share 
of Zakir Husain. On the 30bh September 
1909, Shah Ahmad Ashraf redeemed the 
entire property on payment of Rs. 350 
and got his name entered in the Khewat 
—vide Exs. A 4 and A 5. This was in 
accordance with the order of the revenue 
Court passed on the 23rd April, 1910. In 
June 1925, the plaintiff deposited half 
tho amount, viz., 175 in Court, but 
defendant 1 refused to take the money 
and to allow redemption of the half-share 
of the property mortgaged. This was on 
the 5th September .1925. The present 
suit has been brought by the plaintiff on 
the 22nd October 1925, for redemption of 
half the share belonging to Shah Saiyid 
Husain. Besides impleading Shah Ah¬ 
mad Ashraf, who is now in possession of 
the entire property mortgaged, he im¬ 
pleaded also Shah Khatil Ashraf and Mt. 
Zaibunnissa, the two other representa¬ 
tives of Shah Ahmad Husain, who along 
with himself had been brought on the 
record as representatives of Shah Saiyid 
Ahmad Husain. 

The suit was mainly contested by 
defendant 1, who, as stated above, was in 
possession of the entire property mort¬ 
gaged. His contention was that tho 
plaintiff’s right under the pre-emption 
decree could not bo considered to be sub¬ 
sisting since no execution had been taken 
out by him. It was also urged that the 
plaintiff’s suit, having been brought more 
than twelve years from the date of 
redemption, was time barred, and that he 
could not now recover his half share in 
the property mortgaged on the ground 
that defendant 1 had been in adverse 
possession of tho said half share since 
April 1910, when the mutation of names 
had been effected by the revenue Court 
exclusively in his favour. 

Tho learned Munsif, who tried tho 
caso, held that the pre empted property 
being admittedly in the possession of the 
mortgagees at the time of the passing of 
the pro emption decree, it was not neces¬ 
sary for tho plaintiff to take the posses¬ 
sion from the civil Court, since no such 
possession could possibly .be taken. He 


therefore held that the plaintiff’s right 
in the property still subsisted. On the 
question of limitation and adverse pos¬ 
session the learned Munsif held that the 
suit for possession was within time and 
that the defendant had failed to establish 
his adverse po-session. On these findings 
he decreed the plaintiff’s suit. The 
learned Subordinate Judge took a 
different view of the case in appeal. He 
held that the possession of the defendant 
1 had become adverse since the date he 
obtained mutation exclusively in his 
favour in 1910 and iti that view of the 
case he accepted the defendant’s appeal 
and dismissed the plaintiff’s suit. 

In second appeal it is contended on 
behalf of the plaintiff appellant that the 
view of the law taken by the learned 
Subordinate Judge in appeal, is errone¬ 
ous. He has urged that the suit is in 

time and that the defendant-respondent 
has failed to establish his adverse posses¬ 
sion and under these circumstances a 
decree for possession of half the share in 
the property mortgaged should be passed 
in favour of the plaintiff on condition of 
the payment of half f?he mortgage money, 
i. e., Rs. 175. In order to determine 
whether the plaintiff’s suit is within 
limitation the first point, which I have 
to decide, is what article of Limitation 
Act would apply to a suit like the 
present. 

The Allahabad High Court has con¬ 
sistently held that to a suit like the 
present Art. 148 of the Limitation Act 
would apply—vide Ashfaq Ahmad v. 
Wazir Ali (1). Khiali Ram v. Taik Ram 
(2); Wazir Ali v. Ali Islam (3), and 
Surat Singh v. Umrao Singh (4). Bub 
the other High Courts in India including 
the late Court of the Judicial Commis¬ 
sioner of Oudh have taken tho opposite 
view. In Oudh this view was taken in 
JSIakhdum Khan v. Aft. Jadi (5), 

Sheo Ganga Bakhsh Singh v. Ranjit 
Singh (6). In Bombay this view has 
been taken in Vithal v. Dinkarrao (7), 
and Vasudeo v. Babaji (8). In Calcutta 

(1) [1891] 14 All. 1=1891 A.W.N. 311 (F.B.). 

(2) [1916J 38 All. 540=36 I.O. 452=14 A.L.J. 

831 

(3) [1918] 40 All. 683=47 I.O. 833=16 A.L.J. 

749. 

(4; A.l.R. 1922 All. 410. 

(5) [19061 9 O.G. 91. 

(6) [1919] 6 O.L.J. 364=52 I.O. 875. 

(7) [1901] 3 Bom. L.R. 685. 

(8) [1902] 26 Bom. 500=1 Bom. L.R. 178 
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the same view has been taken in Purna- 
chandra Pal v. Barada Prosanna Bhatta- 
charjya (9). In Madras also the same 
view has been taken—vide Munia Goun - 
dan v. Ramasami Chettxj (10). In Patna 
and Lahore also the same view has pre¬ 
vailed vide Ram Narayan Rai v. Ram 

Deni Rai (11), and ' Basarita v. Dhanna 
Singh (12). 

In all these cases it has been held that 
Art. 148 refers only to a suit against a 
mortgagee and has no application to a 
suit against a charge-holder. It is said 
in those cases that a co-mortgagor re* 
deeming the whole mortgage does not 
become a mortgagee of a portion re¬ 
deemed belonging to the other co-owners 
but becomes merely a charge-holder and 
therefore, a suit by one of the co-owners 
to recover his share of the property on 
payment of his share of the charge can- 
not be considered to be governed by ‘Art. 
a 48 and that in such a case Art. 144 
must ba applicable. I, therefore, hold 
that the plaintiff-appellant's suit, being 
one for recovery of possession of half the 
share of the property - mortgaged on pay- 
ment of half the mortgage money brought 

against the defendant-respondent, who 

bas redeemed the entire mortgage, cannot 
be considered to be governed by Art 148 

Art.^f b ° de0med fco b9 governed by 

This, however, does not give a com- 

t^de ^ 3wertoth ^ question, which I have 
to dec.de. Under Article 144 a period of 

lit* V* 8 .V V0Q fc ° tbe P lain biff from the 
dan! 1 ^ hen fche Possession of the defen¬ 
dant becomes adverse to him. 

1 have now, therefore, to decide when 

became 13 adverse Ve ' 1 
posset 9 d0f f Sn ; lant contended thTum 

became 0n i 0f defendant-respondent 1 
1909 tb^ / e . rSe f u°“ fche 30th September 
and n t6 ’ ^ ha “ his cIient redeemed, 
Hie fu.n l ° £ the enth '° Property. 

“l or3 r r 8Um6nt , W " that U became 

the from the date when 

effected hv°fk 6hs ontire Property wag 
eel by the revenue Court in his 

ha™u r 2 b n th0 K 23rd Apdl 1910- The snif 

n^vingbeeo_b rouf , h( . jQ Ootober 1925 it 
N. c‘?7 4a ' JlW ' m=15 -1.0. 783=22 O.W. 


(ID 

( 12 ) 


L 19 w J 2S ^- d ; 950=34 M.B.J. 528=8 M. 
448 W> 23=10 I- 0 - *8C7=(191 8 ) M. W. N. 

noo?i 1923 96. 

[1920] DO I.C. 450. 


was brought more 12 years from either 
of these dates, and therefore barred by 
limitation. I now proceed to give my 
findings regarding each of these points. 
. " s fc be hrst point I am distinctly of 

opinion that the defendant-respondent’s 

possession cannot be considered to have 
become adverse from the date of his 
having redeemed the entire property i e 
from the 3oth September 1909. A co- 
mortgagor when he redeems the entire 
property, does not admittedly hold the 
property exclusively for himself. The pre¬ 
sumption is that he retains the property for 
his own benefit as well as for the benefit of 
his co-sharers. The moment his-co-sharer 

from h'r "u t S Sharo of the “<mey duo 
from him, he is in duty bound to return 

fco the co-sharer so paying up his share of 
the property. It would be absurd to say 
that the property is his own exclusive 
property since no person can have a lien 
in respect of his own property. It is- 
obvious that a person can only be con¬ 
sidered to have a lien in respect of another 
persons property. If. therefore, the 

vZ 5 l « n \ °L Sl iu h a co ’ rnor fcgagor is that 
he has held the property of his co-mort¬ 
gagor subject to a lien and has to hand 
over his co-mortgagor’s share on payment 
by him of the lien, he cannot be con-, 
siderod to be in adverse possession of I 
the Property In Bam Chandra v . 

follows West J - observed as 

th^^S.. , S h SX , ”bJf*^*?SS h a ,S 

f; i r V an l was afterwards redeemed by cue of the 
h ee, Ramchaudra. Ramchandra then held 

aS re «**J 8 his co-sharers’ interest! 
Ii2ir i al, euor. They had a right to regain 

Wded nr!n« S ri^ ld the,r eu j°7 ment o£ th ° uudi- 
', d ® d P r °Perty on recouping to Ramchandra. 

their proportion of the mortgage monev naiA 
not! 1 " 1 ' H,S holdin 6. however, as a lienor P did 

t\rv rinT/rl^' Coutradic * the ulterior proprie¬ 
tary right of his co-sharers. On the contrary 

it implied and preserved their right, since ft 

would be impossible for a man to hold a lien on 

h.3 own porperty. But, then, as long as a pos- 

th« 8 <! n v b ° rc£ ® rred to :i r *8ht consistent with 
the subsistence of an ownership in being at its 

commencement, so long must the possession be 
referred to that right, rather than to a right 
which contradicts the ownership. As the right 
to possession exists, the owner is not called upon 

ini t ? k % a t ,,y St " PS towards putting an end 
to it and hence no presumption arises against 

him from his quiescence, nor does the possession 
become adverse to him. 3510,1 

The learned Judge further observed 

0 I ) <ii b 


(13) [183GJ 11 Bom. 422, 
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in the case of a co-sharer holding after re¬ 
demption, limitation is computed only from 
the date when the possession becomes adverse 
by the assertion of an exclusive title and sub¬ 
mission to the right thus set up ii* analogy to 
the provision which bars an excluded co-sharer 
generally by lapse of twelve years from the 
tirae when he becomes a^vare of his exclusion. 

In Moidin v. Oathumanganni (14) one 
of the two brother had redeemed the 
property and when the heirs of the 
other brother sued to recover their 
share, he pleaded that the suit was 
barred by limitation, since it had been 
brought more than 12 years after the 
date of the redemption. It was held 
that in the absence of proof that the 
land was held with an assertion of an 
adverse title, the plaintiff was entitled 
to a decree. The same view wa3 held 
by the Bombay High Court in two other 
cases reported in Faki Abbas v. Faki 
Nuriulclin (15) and Tarubai v.Venkat 
Rao (16). In the former of these cases 
it was held by Sargeant, C. J., that pos¬ 
session would not become adverse with¬ 
out something more pronounced than 
mere holding after redem ption—vide 
pa ,<iq 196. In the latter case Batty and 
Aston JJ., hold that the possession of 
the defendants could not be deemed to 
he adverse to the plaintiffs inasmuch as 
there was no notice or knowledge to the 
plaintiffs that defendants’ possession 
was in displacement of their rights and 
that they had no reason to know that 
their rights were invaded and until they 
had such reasons there could be no 
necessity for them to take action. The 
same view was held by Das J., in Ram 
Narayan Rai v. Ram Deni Ray (11) 
quoted above. 

On these authorities it appears to be 
amply clear that the defendant-respon¬ 
dent’s possession could nob be deemed to 
be adverse from the date, when he re¬ 
deemed the entire property mortgaged 
on the 30th September 1909. Indeed it 
would be futile to hold otherwise in 
view of the compromise arrived at bet¬ 
ween the parties in the pre-emption suit, 
which expressly authorised one of them 
to redeem the entire mortgaged property 
and to hold it until the other co-sharer 
paid his quota of the mortgage money 
and costs and asked for the passession of 


his share. , , , 

A Great of reliance was placed_b y 

(14) ‘ [1887] 11 Mad. 416. 

(15) [ 1801 ] 1 G Bom.191 —1891 P. J. 1 -3. 

(10) [1902] 27 Bom. 43=4 Bom. B. K. 


the learned counsel for the respondent 
on the case Puranchandra Pal v. Qarada 
Prosanna Bhattacharjya (9), already 
quoted above. I have gone through the 
facts of the case carefully and it appears 
to me that there was evidence of express 
acts on the part of the re learning co- 
mortgagor showing his setting up of the 
exclusive title and of his having re¬ 
mained in possession thereafter for a 
period of over 12 years. This case can, 
therefore, afford no help to the defen¬ 
dant-respondent in support of the con¬ 
tention raised by his counsel on his 
behalf. I am, therefore, of opinion that 
no adverse possession of the defendant- 
respondent can be maintained on that 
ground. 

As to the second point khab possession 
must be deemed to have become adverse 
from the date when the defendant res¬ 
pondent obtained mutation exclusively 
in his favour, I have to sea how the 
facts stand. It appears from the evi¬ 
dence on the record that after redemp¬ 
tion an application was put in for muta¬ 
tion of names by Shah Ahmad Ashraf 
against Shah Murtaza Ashraf. A pro¬ 
clamation was issued in the usual course 
from the revenue Court and nobody 
seems to have filed any petition on the 
date fixed for hearing. The Tahsildar 
then took evidence about possession, and 
Shah Ahmad Ashraf, who had redeemed 
the entire property, was admittedly 
found to be in possession of the entire 
property mortgaged and the Tahsildar 
thereupon treated the matter as undis 
puted case under S. 35 of the United 
Provinces Land Revenue Act (3 of 
1901) and ordered mutation in favour of 
defendant-respondent 1. These facts 

would appear from Ex. A 4. It also ap¬ 
pears from Ex. A 5, the khewat of the 
village, that his name has remained so 
entered, up to this time. It is on the 
basis of those two documents that the 
learned Subordinate Judge has held that 
the exclusive possession of the defen¬ 
dant-respondent 1 has been made out. 

I regret I cannot agree with ttaat 
conclusion of the learned Subordinate 
Judge. In a case like the one which 1 
have before me, the mere fact that bht 
name of defendant 1 is alone entered in 
the khewat would be no proof of the 
fact that it was so recorded by virtue of 
the defendant having set up an exclusive 
title bo himself to the knowledge of 
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the other co*sharers. If a co-mortgagor 
after redeeming the entire property gets 
the mutation of named in his favour on 
the basis of his possession, he cannot 
be subsequently allowed to say that 
merely by virtue of the said act he set 
up an exclusive title to himself and 
denied the title of the other co-sharers. 
It was recently held by their Lordship 3 
of the Punjab High Court that a mere 
entry in the khewat could not alone be 
deemed to be sufficient proof of adverse 
possession : vide Shah Nawaz v. Sheikh 
Ahmad (17). 

The learned Subordinate Judge has 
relied in support of his finding on Muh¬ 
ammad Taqi v. Muhammad Baqar (18) 
decided by Lindsay, J. C. The facts of 
that case are clearly distinguishable from 
those which exist in the present case. 
In that case one of the several co-sharers 
redeemed the entire property and after 
obtaining possession of the property ap¬ 
plied to the revenue Court for correction 
of the khewat by removal of the names of 
his co-sharers and in those proceedings 
he asserted his exclusive right to the 
property and denied the rights of others 

«•,. ^ s co-sharers. The 

petition was, however, rejected by the 

revenue Court, but it was held that 
since the co-sharer, who had obtained 
mutauon exclusively in his favour, had 
clearly denied the title of his other co¬ 
sharers and after such denial had re¬ 
mained .in possession for more than 
twelve years, he must be doomed to have 

jt‘“°? hls adverse possession. 

It was observed by the learned Judge 

fac . fc mutation application 

bad been rejected by the revenue Court 

def J!"- ‘ mm l atoria - 1 for ‘ho purposes of 
determining whether adverse possession 

“ ado out - It was held in that 
case that if a person who had a title to 

tee immovable property allowed another 

cUirn th n r ,! ? S30SS1 r. U . ndar an avowed 
and^Jl h i\ b Wa5 held In his °wn right 

and failed for a od ot twoIve 6 
to vindicate his title by recovering pos- 

extineuhd, 3 d' Sh n i°u th ° P ro P art y became 
extingmshed and that the opinion of the 

thl e khe G T"' tand their refusal to alter 

of advert dld ° 0t affeot tho <l a ° a tion 
01 adverse possession. 

case hvin 06 b3 -V Sh0VVD in fche Present 
case^by any e vidence on tho record that 

C1919] 1 tiah. 549=59 I C 47S ' 

(18) [1913] 1C O. C. 103=20 I. 6. 580. 


when Shah Muhammad Ashraf applied 
to the revenue Court for mutation in his 
favour, he denied the title of his other 
co-sharers. Indeed such a thing would 
be impossible to presume in the face of 
the compromise arrived at in the pre¬ 
emption case. In my opinion unless the 
defendant-respondent proved that in the 
mutation proceedings he denied title of hi* 
other co-sharers to their knowledge and 

remained thereafter in exclusive posses¬ 
sion of the property for twelve years his 
adverse possession cannot be considered 
to have been made out. As observed in 
Mania Goundou v. Bamasami Chetty 
[10), a mortgagee or a co : sharer or a 
tenant, who first obtains possession as 
such, cannot without notice to the rnort- 
***** or the other co-sharers or to 
the landlord (as the case may be) claim 
to hold adversely, i. e , by mere uni¬ 
lateral declaration of intention. He can¬ 
not convert his original possession into 
adverse possession. 

It is clear that Shah Muhammad 
Ashraf after the compromise and the de- 
ciee in his favour, which gave him ex¬ 
press right to redeem the property alone, 
took possession of the property after 
redeeming it as a co-sharer entitled to 
keep possession over the whole of the pro- 
perty as a lienor until he was paid 
He could not at his own will be 
allowed to convert his possession as such 
into a po3sossion exclusively on his own 
behalf, which might enable him to claim 
the property as his own on the ground 
of adverse possession. In my opinion no 
title has been made out by defendant 
respondent on the score of adverse posses¬ 
sion. Ilis possession, as remarked by 
the learned Munsif, must be deemed in 
the capacity of a trustee and on pay- 
ment of half tho money he must deliver 
hal . f property mortgaged to the 

plaintiff. No other point was urged be¬ 
fore mo. 

I am, therefor©, of opinion that the 

plaintiff’s suit for possession of half 

share in tho property mortgaged was 

rightly decreed by the learned Munsif. 

I, therefore, accept the appeal, set aside 

the decree of the learned Subordinate 

Judge and restore the decree of the 

Munsif with costs in this and all the 
Courts. 

D,D * Appeal accepted . 
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Wazir Hasan and Pullan, JJ. 

Emperoi -Applicant. 


v. 

fifunnu Singh and others Accused 

Opposite Party. 

Crl. Ref No. 32 of 1927, Decided on 
lit hAugust 1927, made by the 2nd Addl. 
S. Judge, Unao, on 16th July 1927. 

Criminal P. C. t S. 259— Prosecution for non¬ 
compound able offence—Dismissal for want of 
prosecution is improper. 

Where a person is prosecuted by police for a 
non compoundable offouce the case should not 
be dismissed on the ground of want of prosecu¬ 
tion [P 352 C1J 

H. K. Ghose — for the Grown. 

Judgment.—Muanu Singh and other 
persons wore prosecuted by the police 
upon a serious charge. They were alleged, 
amongst other charges, to have wounded 
unlawfully a certain Ram Prasad, When 
the proceedings came before the Com¬ 
mitting Magistrate upon a certain date 
the ollicer charged with the prosecution 
appears to have taken no steps to pio 
ceed. Ho was not present. No ono was 
present on his behalf and no witnesses 
were present. The Deputy Magistrate 
struck the case off. He was well within 
his rights of protesting against the 
manner in which his Court had been 
treated, but was not within his rights in 
dismissing the case. He had no autho¬ 
rity under the provisions of S. 259. Cri¬ 
minal P. C. as the case was not a case 
instituted upon complaint in which the 
complainant was absent ; and the 
offences charged included offences which 
could not be compounded. He did not 
take action under S. 253 on the ground 
that no caso had boen made out upon the 
evidenco. 

In these circumstances the only course 
to be adopted is to order that those per¬ 
sons he put upon their trial again upon 
whom the notices have been served. The 
persons in question are Munnu Singh, 
Manna, Sheo Shankar, Sita Ram and 
Arjun. I pass no orders against those 
persons upon whom notices have not 
been served. 

t v Retrial ordered. 


v. 

Mannun —Opposite Party. 

- Cr. Rev. No. 54 of 1927, Decided on 5th 
August 1927, from the order of the S. 
Judge, Sitapur, D/- 14th April 1927. 

Criminal P. C. t S, 367— Accused convicted of 
offence punishable with death—Murder com¬ 
mitted for escaping from custody—No sufficient 
reason to inflict lesssr sentence. 

If a person is convicted of an offence punish¬ 
able with death, the fact that the accused mur¬ 
dered his victim merely to escape from custody, 
is not a sufficient reason for imposing the lesser 
sentence. 

But where the case rested entirely on circum¬ 
stantial evidence and it was open to question 
whether the injuries to the head would have 
caused death had not the deceased been drowned. 

Held ; there can bo other reasons for inflict¬ 
ing the lesser punishment. [P 352 0 2} 

Zahur Ali —for Accused. 

H. K. Ghosh —for the Crown. 


Judgment.—This case has been re¬ 
ferred to a Bench on remarks made by 
one of us on perusal of the Sessions state¬ 
ment for the Sitapur District. The only 
question for considsration is whether the 
learned Sessions Judge was right in pas¬ 
sing sentence of transportation for life 
this case and not inflicting the death 
penalty. S. 367 Cl. (5), Criminal P- 0. 
provides that if the accused is convicted 
of an offence punishable with death, and 
the Court sentences him to any punish¬ 
ment other than death the Court shall* 
in its judgment, state the reason why 
sentence of death was not passed. The 
reason given by the learned Sessions 
Judge, which amounts to this that the 
accused murdered his victim merely ’to 
escape from custody, is not in ‘our opi¬ 
nion a sufficient reason for imposing lesser 
sentence. But after reading the judg 
raent and hearing counsel we have come 
to the conclusion that this is a case 
which rested entirely on circumstantial 
evidence and it is open to question whe¬ 
ther the injuries to the head would have 
caused death had not the deceased been 
drowned in which case there may be 
other reasons, not those given by the 
learned Sessions Judge for inflicting the 
lesser punishment. The notice is dis¬ 
charged and the record is returned. 

Notice discharged . 


r.k. 
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Chhotey Eal and others —Accused— 
Applicants. 


V. 


King-Emperor —Opposite Party. 

Criminal Reference No. 27 of 1927, 
Decided on 29th July 1927, made by the' 
S. J., Hardoi, on 1st June 1927. 

Criminal Trial—Prosecution witnesses must be 
examined In accused's presence. 

Where important prosecution witnesses who 
had been examined in the absence of accused 
were never called again, or examined in his 
presence, nor was he allowed any chance of 
cross-examining them and yet he had been 
convicted : 

Held : that the conviction was illegal. 

[P 353 C 23 

Pirthvi Nath Choudhry — ior Appli¬ 
cants. 

Govt. Pleader —for the Crown. 

Judgment.— One Dr. Nabi Mohammad 
Khan tiled a complaint in the Court of 
the Sub-Divisional Magistrate, Hardoi 
under S. 506, read with S. 109, I. p| 
C. against three persons : Chhotey Dal, 
Lallu and Hetam. The complaint was 
filed on the 1st March 1927, and was 
faxed for trial for the 8fch March 1927. 
On that date the complainant was 
present together with Mr. Sultan 
Ahmad, his counsel. Out of the three 
accused only two of them, namely 
Chhotey Lal and Lallu, appeared before 
the Magistrate. Hetam did not appear 
because the service of the notice had 
not been effected on him. The Magis¬ 
trate, however, proceeded against the 
two accused, Chhotey Lal and Lallu. 
iietam being absent appears to have been 

? discharged, but no order to 
tbat effect was recorded in the tile. In 

noLd U ^,T ar fl tria ’ f ° rm ' the Magistrate 
j . ly fchs names > the above-men- 
‘ wo accused. On the next hear- 
9l which was on the lGth 
the w*itn 927 ’ Hefcam also appeared, hut 

hetrTn! 93 oxaralDQ ' 1 on the previous 
“ ” 7? re "°t recalled for their being 

accused ‘t ° pre3ence of the throe 

the 2Sth case was adjourned to 

taken ** aroh 1927 > but could not ho 

the 1 ^ a th - ! l 6 day ’ and was taken up on 

remain, Apnl 1927 ’ Aftar examining the 

waTflx^ g f Pr03 , e °, Ufcl0 “ witnesses, the case 

12th A •,°i'o± feDCO witnesses on the 
12th April 1927. The evidence of tho 

1927 0/45 & 46 


defence witnesses was recorded on that 
date, and the case was adjourned to the 
21st April for hearing arguments. After 
hearing arguments in the case, the 
Magistrate pronounced his order on the 
23id April 1927, in which he convicted 
all the three accused including Hetam. 
All the three accused applied to the 
learned Sessions Judge, Hardoi, for 
revision against the said order of the 
Magistrate. The learned Sessions Judge 
rejected the application for revision filed 
by Chhotey Lal and Lallu accused, but 
has referred the case of Hetam to this 
Court. 

The learned Sessions Judge, in his 
referring order, points out that tho three 
important prosecution witnesses, who 
had been examined in the absence of 
Hetam, were never called again, or 
examined in his presence, nor was Hetam 
allowed any chance of cross-examining 
them, and yet he has been convicted and 
punished along with the other two ac¬ 
cused. In the opinion of the learned 
Sessions Judge, the trial of the case 
against Hetam is legally bad, and his 
conviction cannot be supported. 

I agree entirely with the opinion of 
the learned Sessions Judge, and the 
learned Government Pleader has not been 
able to support the order of the learned 
Magistrate on any ground whatsoever, 
Ho only requested me that the case 
should be sent back for trial to the Court 
of the learned Magistrate. Dr. Nabi 
Muhammad Khan, the complainant, is 
also present in the Court and makes tho 
same request. I am not, however, in¬ 
clined to entertain such a request. If 
the trial of the case has been irregular, 
that can be no reason why tho accused 
should be harassed again. The com¬ 
plainant was represented by a counsel 
and it was tho duty of his counsel to 
soo that tho case was properly conducted 
against all the accused. If tho trial has 
been irregular it is tho complainant 
himself who is to blame. 










. W / ^ *«v. 0 u UI3UOU U I 1 o 

Magistrate who tried tho caso to send up 
his explanation to this Court. The 
explanation of tho learned Magistrate is 
before mo. There are certain sentence* 
m the explanation of the learned Magis¬ 
trate which it is difficult to follow °To 

quote an example, one of tho sentences 
runs as follows : 



354 Oudh 

I interpreted the defence counsel’s request to 
mean that he will produce evidence against the 
accused Hetam, when he appears in the sub¬ 
sequent hearing of the case. 

The learned Magistrate probably means 
by the words 'defence counsel” as the 
"prosecuting counsel.” The learned 
Magistrate further says that he was 
hard pressed with work during the3e 
days and he is extremely sorry for the 
omission. The Government confers power 
of summary trial on experienced Magis¬ 
trates, and X do not consider this explana¬ 
tion to bo sufficient. The learned Magis¬ 
trate had no reason to commit this error, 
which I consider to be a very serious 
error, even if he was hard pressed with 
work. The learned Magistrate should 
realize that his oversight, which he 
admits in his explanation, has resulted 
in great loss to the applicant Hetam. 
He had to apply for revision against the 
order convicting him to the Sessions 
Judge, and had to engage a counsel to 
support his application for revision before 
the learned Judge. The learned Judge 
has now re f erred the case to this Court, 
and he hal to engage again a counsel in 
support of the reference in this Court 
also. I consider that the learned Magis¬ 
trate has be m very carole ?3 in the trial 
of the case, and his explanation to be 
inadequate. 

I, therefore, accept the reference and 
set aside the conviction and sentence of 
Hetam, accused. The fine, if paid by 
him, will be at once refunded. 

A copy of the order of this Court will 
be sent to the learned District Magistrate 
to take such action as he deems proper 
regarding the learned Magistrate who 
tried the case. 

R.K. Conviction set aside. 
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Stuart, C. J., and Raza, J- 

Talumun Begum and another —Plain¬ 
tiffs— Appellants. 

v. 

Maryam and others —Defendants— 
Respondents. 

First Appeal No. 112 of 1926, Decided 
on lOfch August 1927, from the decree of 
the Sub-J , Gonda, D/- 31st May 1926. 

Civil P. C., S. 11 — Minor — Previous suit 
through next friend—Gross negligence by the next 
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friend must be proved to overcome the bar of res 
judicata—His not going into witness-box does not 
establish gross negligence. 

A subsequent suit by a person must be consi¬ 
dered to be barred by res judicata on account 
of a previous suit wherein he was represented by 
a next friend unless the plaintiff is able to esta¬ 
blish that his interests were so grossly neglected 
by bis next friend in the previous suit as to 
render the decision of the question against him 
nugatory i i the subsequent suit.The -.urcumstanoe 
that there was evidence which the next friend 
might have produced and did not produce and 
the circumstance that he did not himself go into 
the witness-box do not establish gros3 negligence. 

[P 354 C 1, P 355 C 1] 

Ryder Ruse in and Mahmud Beg —for 
Appellants. 

M. R. Kidwai and Rakivi Uddin —for 
Respondents. 

Judgment. —This is a plaintiff’s ap¬ 
peal. The plaintiff Mt. Talamun Begam 
alleges that she wa3 the daughter of 
Munir Khan, deceased, and Maryam 
Begam, his wife, and on that allegation 
has claimed her share in Munir Khan's 
property under the Mohammadan law 
against her mother Mariam Begam and 
her transferees and the representatives* 
in-interest of Akhtar Munir Khan by 
another wife. She admits that shortly 
after the death of Munir Khan, a suit was 
instituted for shares in his property 
against Imfciaz Begam, the other wife of 
Munir Khan, and Akhtar Munir Khan 
by Maryam Begam on behalf of Maryam 
Begam herself, her son Mohammad 
Husain and Talamun Begam, the present 
plaintiff, the latter being a minor who 
has since attained majority. She admits 
that that suit was dismissed as against 
her on the 6th March 1912, on the 
finding that she had been unable to 
establish that she was the daughter of 
Munir Khan. She admits further that 
that finding was confirmed on appeal by 
the Court of the Judicial Commissioner 
and she admits that she is raising the 
same question against the representatives- 
in-interest of the same parties in whose 
favour it was previously decided. Her 
learned counsel agrees that this suit 
must be considered to be barred by the 
principle of re3 judicata unless his client 
is able to establish that her interests 
were so grossly neglected by Maryam 
Begam in the previous suit as to render 
the decision of the question against her 
nugatory in the present case. He has 
addressed us in support of his argument 
that her interests were neglected in this 
manner but he has been unable to 
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■satisfy us upon the point. We find that 
Maryam Begara, who appeared as the 
next friend of the present plaintiff in 
those proceedings, did not neglect the 
plaintiff’s interests when the plaintiff 
was a minor. She did adduce evidence 
to provre that the plaintiff was the 
daughter of Munir Khan but that evi¬ 
dence was not believed by the trial 
Judge or the Judicial Commissioner. The 
circumstance that there was evidence 
which she might have produced and did 
not produce and the circumstance that 
she did not herself go into the wit¬ 
ness-box do not, to our mind, establish 
gross negligence. She was represented in 
the case in question by two legal advisers 
and one general agent and there is noth¬ 
ing to show that there was any negli¬ 
gence in the matter. In these circum¬ 
stances the plaintiff's suit fails on the 
ground of res judicata only. The learned 
Subordinate Judge's decision on the 
merits thus becomes of no importance. 
But we are of opinion that there is not 
suffisient evidence now upon the record 
to justify the conclusion that the plain¬ 
tiff was the daughter of Munir Khan. 
It is to ba noted that the learned Sub¬ 
ordinate Judge who decided in favour of 
the veracity of the witnesses who deposed 
in this behalf was precluded from hear¬ 
ing the evidence of any of them, the 
evidence of some having been taken by 
bis predecessor-in-office an d the evidence 
of Maryam Begam herself having been 
taken upon commission. In regard to 
the evidence of Maryam Begam it is to 
be noted that she has been absolutely 
unable to explain in a convincing manner 
■w y she did not go into the witness-box 
in the original case. The evidence of 
tne remaining witnesses is evidence 

c ° u L Id , hav0 been very easily fabri¬ 
cated. The learned Subordinate Judge 
in our opinion should have looked at 
this evidence from the following point of 
v ew. If this evidence was true there 
•was do reason why it should not 

have been put forward in the original 

ridhV^T/ 49 ^ a nafcurQ wwch 

vo* ^ fabricated without the slightest 
difficulty after a lapse of many years 

?°- Sam (ifc is trUQ ) gained but to 
an almost inappreciable extent by the 

nding that the plaintiff was not the 
daughter of Munir Khan. She gained 

V UaI ,ncrease of her own share 
bhe lost, however, in other ways. We 
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are not satisfied that the plaintiff is the 
daughter of Munir Khan ; but in any 
circumstances the findings that the suit 
was barred by res judicata is sufficient 
for the disposal of this appeal. We dis¬ 
miss this appeal with costs. 

R * K * A-ppeal dismissed. 


■Respondent. 
Decided on 10th 
decree of the 2nd 
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Stuart, G. J., and Baza, J. 

E. I. Ry. Co. and anothei —Defendants 
—Appellants. 

v. 

Ali Raza —Plaintiff— 

S. A. No. 10 of 1927, 

August 1927, from the _ 

Addl. Dist. Judge, Lucknow, D/- 2nd 
October 1926. 

Railways Act , S. 72— Risk note B—Whole con¬ 
signment not reaching destination—Railway not 
giving explanation as to non-delivery—Wilful 
neglect should be presumed. 

When it is establishel that wagons con¬ 
taining consignments were despatched from a 
certain station but did never reach their 
destination, and the railway company 
refuse*? to vouchsafe any sort of explanation as 
to the non-delivery, the only conclusion which 
the Court can reasonably form is that the loss 
has been duo to their wilful neglect. 

[P 356 C 2, P 357 C 1] 

G. H. Thomas —for Appellants. 

Niamat Ullah and Naim Ollah —for 
Respondent. 

Judgment. —This is a second civil 
appeal questioning the decision of the 
learned Additional District Judge of 
Lucknow at Unao in an appeal in which 
he has awarded compensation against 
the East Indian Railway Company 
(which is now a State undertaking), for 
non-delivery of a consignment. The 
following are the learned Judge's find¬ 
ings of fact. These findings cannot bo 
questioned in second appeal. 

He finds that on the 13th June 
1921, a certain Ismail applied to the 
East Indian Railway Company at the 
Delhi-Shahadara station to consign a 
wagon load of bones to himself as con¬ 
signee at tlio Magarwara siding station 
between Unao and Cawnpore. Ismail 
executed risk note B to obtain a lower 
rate is respect of the freight charges. 
He filled up the entries in the consign¬ 
ment note and signed the application. 
The railway staff proceeded to fill up 
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tho entries below and recorded thereon 
that the consignment had been checked, 
weighed, loaded and invoiced and it had 
been placed in wagon No. 3297. On the 
14th June 1924, Ismail applied to have a 
second wagon load of bones consigned to 
himself at the same station. He again 
filled up risk note B and the necessary 
entries in the consignment note and the 
railway staff again filled up the entries 
that the consignment had been checked, 
weighed, loaded and invoiced and noted 
that it had been placed in wagon 
No. 18308. Railway receipts were is¬ 
sued in respect of both the consignments 
to Ismail. 

It is in evidence that neither con¬ 
signment ever reached its destination, 
and the fate of these consignments is 
unknown. According to Ismail s story 
he had bought these bone3 through his 
brother Khalil and had sold them to Ali 
Raza. Ismail took out the notes and the 
receipts and endorsed them to Ali Raza, 
Ismail signing the endorsements. When 
the consignments did not reach their 
destination Ali Raza applied to tho rail¬ 
way authorities for an explanation and 
on inquiry (as admitted by Basdeo Sahai, 
who was a Goods Booking Clerk at 
Delhi-Shahadra), Basdeo Sahai replied 
to the railway authorities that the goods 
had been duly despatched. When Ali 
Raza applied to the railway company 
for compensation, the railway company 
took the position that the goods had 
never been despatched. In fact they 
went further. They took the position 
that the goods had never existed, and 
that the whole claim of Ali Raza 
was fraudulent, the facts according 
to them being that Ali Raza in col¬ 
lusion with Ismail and persons un¬ 
known had obtained by fraud tho entries 
in the consignment notes and tho re¬ 
ceipts and had secured the despatch of 
two empty wagons. When the case came 
to trial tho railway company made no 
real attempt to establish the existence of 
any such fraud. They called no evi¬ 
dence to prove that the wagons had been 
despatched empty or that the wagons 
had over arrived anywhere; and put up 
as one of their own witnesses tho clerk 
Basdeo Sahai who, if their plea had 
been correct, would have fallen under 
very strong suspicion as a party to tho 
fraud. 

The learned trial Judge took a view 
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which, we agree with the learned Dis¬ 
trict Judge, was not a correct view. 
The learned District Judge has taken a 
view of the facts which is a final view. 
We wish, however, to add that upon the 
evidence it is the only reasonably pos¬ 
sible view at which we think he could 
have arrived. He found on the evidonc© 
of Ismail and Khalil, supported as it 
was, by the entries in the consignment 
notes and the railway receipts, that 
these two wagon loads had been des¬ 
patched from Delhi Shahadara. He 
found that the railway had been unable 
to give any sort of explanation as to 
what has become of these loads and upon 
that finding it might have been hoped 
that there would be an end of this litiga¬ 
tion. The railway company have, how¬ 
ever, preferred to appeal upon the fol¬ 
lowing grounds. They have taken the 
position that the plaintiff Ali Raza can¬ 
not succeed because the assignment of 
the goods to him was not in order. 
They have taken the position that the 
plea of fraud should have been found in 
their favour. They have taken the posi¬ 
tion that under the terms of the risk 
note they are in no way liable. They 
have taken the position that the suit 
was bad because no separate notice was 
served on the Secretary of State. 

Upon the first point our decision is 
that the assignment was a regular busi¬ 
ness assignment and in order. On the 
second point our decision is that the 
findings of the learned District Judge 
are not only final on the point, they are 
also obviously correct. Upon the third 
point wo have to look at the contents of 
the risk note. Under this risk note 
the railway administration are held 
free from responsibility for loss, destruc¬ 
tion, deterioration or damage to the said 
consignment from any cause whatever 
except for the loss of a complete con¬ 
signment or one or more complete pack¬ 
ages forming part of a consignment due 
either to the wilful neglect of the rail¬ 
way administration or its servants or 
certain other causes. Hero the loss has 
been the loss of two complete consign¬ 
ments aud upon the facts that loss has 
been clearly due to the wilful neglect 
of the railway administration or its 
servants. When it is established, as has 
been established here, that the two 
wagons containing consignments were 
depatched from Delhi-Shahadara and 


E. I. RY. Go. v. Ali Raza 



1927 


Nawab Shahzada Begum v. Gokulchand Rai Oudh 357 

% 


have never reached their destination and 
when the railway company, as here, 
have refused to vouchsafe any sort of 
explanation as to the non-delivery, the 
only conclusion which the Court can 
reasonably form is that the loss has been 
due to their wilful neglect. There is no 
■force in the fourth plea. We, therefore, 
dismiss this appeal with costs. 

J* v * Appeal dismissed. 
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Stuart, C. J., and Raza, J. 

Nawab Shahzada Begum —Plaintiff— 
Appellant. 

v. 

Gokulchand Ttai and others —Defen¬ 
dants—Respondents. 

Misc. A. No. 29 of 1927, Decided on 9th 
August 1927, from the order of the 1st 
Addl. Sub-Judge, Lucknow, D/- 2nd April 
1927. 

Provincial Insolvency Act (5 of 1920), Ss. 53 
and \ Jurisdiction of Coxerts other than insol¬ 
vency Courts is barred. 

Insolvency Court has exclusive jurisdiction 
to determine questions as to annulment of 
transfers not made in good faith and for valu¬ 
able consideration and to decide questions of 
title for determination of the dispute under 
”• at, d and therefore the jurisdiction of 
other Courts is impliedly barred. A. I. R . 1924 
AU. 40, Dist. [P 357 C 2 & P 358 C 1] 

Aditya Prasad —for Appellant. 

Niamat Ullah and P. D. Rastogi —for 
Responden fcs. 

Judgment. —The fact3 of the suit out 
of which this appeal arises are as follows : 
On the 17«fch December 1921, a certain 
Baqar Ali Khan executed a sale deed in 
favour of Shahzada Begam, whom he 
described as his wife, under which he 
transferred three properties to her in 
consideration of an amount which he 
alleged to be due to her as a portion of 
her dower, the amount being called 

qk ^o consideration passed. 

Subsequently a simple money decree was 
passed against Baqar Ali Khan in favour 
of certain Babboo Lai and another simple 
money decree was passed against Baqar 
AU Khan in favour of Girdhari Lai and 
others. The decree-holders under these 
. vvo decrees attached the three properties 
in question in execution. Shahzada 
i>egam objected to the attachment, but 
ner objections were nob decided. On the 


27th July 1925, Babboo Lai and others, 
creditors, applied to have Baqar Ali Khan 
declared insolvent and on the 21st 
December 1925, Baqar Ali Khan was 
declared insolvent by the District Judge 
of Lucknow under the provisions of Act 
5 of 1920. On the 4th March 1926, 
Shahzada Begam instituted a suit in the 
Court of the Subordinate Judge of 
Lucknow against Baqar Ali Khan, his 
creditors and the receiver in insolvency 
for a declaration that the deed of the 
17th December 1924, was a good and 
valid document which conferred on her 
absolute title over the three properties 
in question. On the 10th March 1926, 
the receiver applied to the insolvency 
Court to annul that transfer on the 
ground that it was a dishonest transfer, 
the properties being worth considerably 
more than Rs. 8,000 and Shahzada 
Begam not being the wife of Baqar Ali 
Khan. It is clear that the transfer was 
made less than two years before the 
order of adjudication. When the suit 
filed by Shahzada Begam in the Court of 
the Subordinate Judge came on for hear¬ 
ing, the receiver took exception to the 
jurisdiction of the Court and the Sub¬ 
ordinate Judge deciding in favour of that 
objection returned the plaint to Shah sada 
Begam. She has filed the present appeal. 
In our opinion the Subordinate Judge’s 
Court would have jurisdiction to try 
the suit unless it can be shown that 
cognizance of the suit is impliedly 
barred. It is certainly not expressly 
barred, bub it has been argued with force 
by the learned counsel for the receiver 
that a bar must be implied in view of 
the provisions of Act 5 of 1920. It is 
clear that the receiver had a right to go 
to the insolvency Court to ask the insol¬ 
vency Court to annul the transfer under 
the provisions of S. 53, Act 5 of 1920, 
if he could satisfy the insolvency Court 
that the transfer was nob a transfor to a 
purchaser in good faith and for valuable 
consideration. The insolvency Court had 
exclusive jurisdiction bo grant that relief 
and towards the granting of that relief 
the insolvency Court had further juris¬ 
diction under the provisions of S. 4 of 
the same Act to decide questions of 
titlo and other questions nocessary for 
the determination of the dispute. When 
the insolvency Court had exclusive 
jurisdiction to determine those questions 
under Ss. 4 and 53 we can only hold that 
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the jurisdiction of other Courts is 
impliedly ousted. The learned counsel 
for the appellant has laid great stress 
upon the decision of a bench of the Hon. 
High Court of Allahabad in Maharana 
Kunwar v. E. V. David (1) but the deci¬ 
sion of the learned Judges in that appeal 
has no bearing upon the present case, 
for there was no question of setting aside 
a transfer under the provisious of S. 53. 
The insolvent had made no transfer in 
the case in question. We, therefore, are 
of opinion that the learned Subordinate 
Judge arrived at a correct conclusion 
and dismiss this appeal with costs. 
r.K. Appeal dismissed. 

(1) A. I. R. 1924 All. 40=46 All. 16. 
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Stoart, C. J. and R\za, J. 

"Durga Prasad Singh —Plaintiff—Ap¬ 
pellant. 


v. 


Bishunath Bdhhsh Singh and others — 
Defendants—Respondents. 

Execution of Decree Appeal No. 21 of 
1927, Decided on 26th August 1927, from 
an order of the Sab-Judge, Partabgarh, 
D/- 6th April 1927. 

Oudh Laws Act, S. 10— Mortgage foreclosed — 
No notice to pre-emptors — Pre-emptor obtaining 
decree declaring his right of pre emption Is a 
transferee of the foreclosure decree by operation 
of law—Mortgagee certifying satisfaction of his 
foreclosure decree by judgment-debtor executing 
a fresh mortgage has no effect against pre-emp • 
tor luho can execute the foreclosure decree under 
Civil Procedure Code, O. 21, P. 1G. 


Where a decree for foreclosure in favour of a 
mortgagee is marie final and the mortgage is 
foreclosed within S. 10 no notico being given by 
the decree-holder under B. 10 to any of the pre- 
emptors and a pre-eraptor institutes a suit for 
the declaration of his right of pre emption and 
obtains a decree, the interests of the decree- 
holder under the foreclosure decree are trans¬ 
ferred by operation of law to the pre-emptor who 
by hia action places himself in the exact position 
of the foreclosure decree-holder and is therefore 
entitled to execute that decree uuder O. 21, R. 
1G, C. P. G. The action of the foreclosure decree- 
holder in withdrawing his rights as decree hol¬ 
der and in certifying to the Court that his decree 
is satisfied by the execution of a fresh mortgage 
by the judgment-debtor can have no effect as 
against the pro-einptor : It) O. C. 183, Rel. on. 

M. TVasim for Niamat Ullah and Naim 
Ullah —for Appellant. 

A. P. Sen and Radha Krishna — for 
Respondents. 

Judgment. —The facts in this appeal 
are simple. Ram Kumar obtained a de¬ 


cree for foreclosure against Thakur 
Bishunath Bakhsh Singh in respect of 
the property in suit. This decree was 
made final on the 27th July, 1925. 
Under the provisions of Cbap. 2, Act 
18, 1876 (the Oudh Laws Act), as 
soon as this decree was made final and 
the mortgage became foreclosed within 
the meaning of S. 10 of that ‘Act, it was 
the duty of Ram Kumar to give notice to 
the persons entitled to exercise a right 
of pre-emption. If no such person paid 
the amount due under the foreclosure 
decree to Ram Kumar within three 
months of the receipt of this notice, he 
forfeited his right to pre-emption. Ram 
Kumar did not issue notice to anyone 
and on the 1st September 1925, he certi¬ 
fied to the Court that his foreclosure de¬ 
cree had become satisfied by the exe¬ 
cution of a fresh mortgage by Bishunath 
Bakhsh Singh. Thakur Durga Prasad 
Singh, the present appellant, instituted a 
suit to have his right of pre-emption de¬ 
clared against Ram Kumar and obtained 
a decree on the 1st September, 1926. 
He did not make Bishunath Bakhsh 
Singh a party to the proceedings which 
resulted in this decree. Under the terms 
of this decree he deposited the amount 
due to Ram Kumar on the mortgage, the 
amount in question being Rs. 31,698-14*0 
and he then proceeded t > execute the 
foreclosure decree. Thakur Bishunath 
Bakhsh Singh, as judgment-debtor ob¬ 
jected to execution on two grounds. He 
stated that as the foreclosure decree had 
been satisfied in full there was no decree 
to execute. He also took the ground 
that Thakur Durga Prasad Singh was not 
entitled to execute the decree as he was 
nob the assignee of Ram Kumar. The 
learned subordinate judge decided the 
first point against Bishunath Bakhsh 
Singh and the second point in his favour. 
He therefore dismissed the application 
for execution and referred Durga Prasad 
to a remedy by a regular suit. Durga 
Prasad Singh appeals. The learned 
counsel for Bishunath Bakhsh Singh has 
endeavoured to support the dismissal 
of the application on the ground 
which was decided against him. We 
shall take his plea upon this point 
very shortly. The decision in Manna 
Singh v. Bihari Singh (1) states the law 
on the subject correctly, and, agreeing 

(!) [1916J 19 O.O. 183=37 1.0. 181=3 O.D.J. 

720. 
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with that decision we hold that the ac¬ 
tion of Ram Kumar in withdrawing hi3 
rights as decree-holder against Bishunath 
Bakhsh Singh, as evidenced by the appli¬ 
cation of the 1st September 1925, can 
have no effect as* against Thakur Durga 
Prasad Singh. The right of pre-emption 
in favour of Thakur Durga Prasad Singh 
accrued on the 27th July, 1925. He 
exercised that right according to law. He 
has paid the money into Court which he 
was required to pay. The result is, ac¬ 
cording to our view, that Thakur Durga 
Prasad Singh became what the Act calls 
the " purchaser of the property” as from 
the 27th July 1925, and that any action 
of Ram Kumar subsequent to the 27th 
July 1925, affecting that property can 
have no effect as against Thakur Durga 
Prasad Singh. This disposes of the first 
point. 

In respect of the second point the 
learned subordinate judge has held that 
O. 21, R. 16, bars the application for exe¬ 
cution. We do not agree with this view. 
We consider that the interests of the de¬ 
cree-holder Ram Kumar were transferred 
by operation of law to Thakur Durga 
Prasad Singh when, as we have already 
said, he purchased “ the property.” The 
words ‘ the property” in reference to the 
facts in this case can only mean the right 
of the decree-holder under the foreclosure 
decree. By his action Thakur Durga 
Prasad Singh has placed himself in res¬ 
pect of the final foreclosure decree of the 
27th July 1925, in the exact position 
which was held on that date by Ram 
Kumar, the decree-holder. He has ob¬ 
tained this position by the operation of 
rights conferred on him under a statute, 
namely Act 18 of 1876, and is thus 
clearly a transferee by operation of law. 

As a transferee by operation of law he 
had a right to execute the decree, and we 
accordingly allow him to execute the 
decree by obtaining possession of the pro¬ 
perty in question. We thus allow the 
appeal and direct that Thakur Bishunath 
Bakhsh Singh shall pay his own costs and 
those of the appellant Thakur Durga 
Prasad Singh. 

RD * Appeal allowed. 
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Stuart, C; J. 

Ham Prasad and others —Applicants. 

v. 

Ham Adhar and others — Opposite 
Party. 

Crim. Ref. No. 37 of 1927, Decided 
on 1st September 1927, against the 
order of the Magistrate, 1st Class, Fyza- 
bad, D/- 31st May 1927. 

Criminal R. C., S. 145— "Recording of evi¬ 
dence on the question of likelihood of a breach of 
peace sufficient to satisfy a superior Court is not 
necessary. 

Section 145 requires that a magistrate, before 
passing an order, should be satisfied that a dis¬ 
pute likely to cause a breach of the peace exists. 
The section does not require a magistrate to 
record evidence on that question sufficient to 
satisfy a superior Court. Where such an order 
is not plainly and palpably wrong, the mere 
absence of any evidence as to the breach of the 
peace, on the record is not a sufficient reason 
for interfering in revision. [P 360, C 1] 

Raj Bahadui —for Applicants, 

H. K. Gliose —for the Crown. 

Judgment. —After hearing the learned 
counsel for the applicants I am un¬ 
able to take the view that there is any 
cause for this Court to interfere in revi¬ 
sion. The section requires that a magis¬ 
trate should be satisfied from a police 
report or other information that a dis¬ 
pute likely to cause a breach of the 
peace exists concerning any land or 
water or the boundaries thereof, within 
the local limits of his jurisdiction. If 
he is so satisfied he has jurisdiction to 
make an order in writing stating the 
grounds of his being so satisfied and 
requiring the parties concerned to put 
in written statements in respect of the 
fact of actual possession. There is 
nothing in the code which directs the 
magistrate in the course of this subse¬ 
quent inquiry to record evidence on the 
question whether the dispute is or is 
not likely to cause a broach of the peace 
and he confine? himself in this inquiry 
entirely to the question of possession 
and decides the matter accordingly, 
placing in jiossession the person who, 
ho considers, is entitled to possession. 
The matter has been argued before mo 
on the ground that it is necessary that 
there should bo evidence on the record 
sufficient to satisfy a superior Court 
that a dispute likely to cause a breach 
of the peace exists. I cannot accept this 
contention The code does nob lay 
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down that there should be such evidence 
on the record and in these circumstances 
the absence o£ such evidence on the 
record cannot be considered a sufficient 
reason for interfering with the order. 
What the code does say is that the 
magistrate is to be satisfied and that he 
has to state the grounds of his being so 
satisfied. Here the magistrate was satis¬ 
fied and he recorded grounds for his 
being satisfied and there is an end of the 
matter as far as that point is concerned. 
The law does not permit an appeal in 
such cases, but it is open to this Court, 
as a Court of revision, to interfere if the 
order, on the face of it, is plainly and 
palpably wrong. I do not consider the 
order plainly and palpably wrong. It 
reads to me as a very sensible order. 
The applicants are the persons who have 
been declared to be out of possession. 
Their remedy has already been indicated 
to them by the magistrate. They can go 
to a civil Court and assert their title for 
recovery of possession. I order the 
papers to bo returned. 

j.v. Interference refused 
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Gokaran Nath Misra and 
WAZIR nASAN, JJ. 

Bhopal Singh — Defeudant —- Appel¬ 
lant. 

v. 

Avadh Behari and others —Plaintiffs— 

Respondents. 

Misc. Appeal No. 6 of 1927, Decided 
on 15th July 1927, from an order of the 
Offg. Dist. J., Hardoi, D/- 10th Dec¬ 
ember 1926. 

Civil P. C., O. 23, R. 1 —Order of withdrawal 
not sufli dcntly explicit—Order may be read with 
application for leave to withdraw. 

Whore au application under O. 23, R. 1 con¬ 
tained a prayer for permission to bring a fresh 
suit but the order of the Court on tha applica¬ 
tion only said “ withdrawn*'file.” 

Held : that the order road with the contents 
of the application printed the permission prayed 
for : A. I. R. 192G Pat. 259, Rcl. on. [P 3G0. C 2] 

Rad ha Krishna for Hargohind Day at 
— for Appellant. 

II. N. Das —for Respondents. 

Judgment. —This is the defendant’s 
appeal from the decree of the officiating 
District Judge of Hardoi, dated the 10th 
December 1926, reversing the decree 


of an assistant collector of the First 
Class of the same place, dated the 2L3t 
May 1926, in a suit for arrears of rent 
under S. 108, Cls. 2 and 3 (a), Oudh 
Rent Act, 1886. 

The circumstances of the case are as 
follows : 

Previous to the suit now under appeal 
the plaintiff-respondent had brought a 
suit for the same relief against the 
defendant-appellant in a Court of com¬ 
petent jurisdiction. Eventually that 
suit was withdrawn and the present 
suit was instituted. The defence with 
which we are concerned at present, is 
that the present suit wa3 barred by 
reason of no permission having been 
granted in the previous suit for re¬ 
institution. 

The Court of first instance gave effect 
to this defence and dismissed the suit. 
On appeal by the plaintiff the learned 
District Judge of Hardoi has sot aside 
the decree of the Court of first instance 
and remanded the suit for determina¬ 
tion on merits to the Court of first 
instance. 

The objections are taken before us to 
the order passed by the Court below (1). 
That the order permitting the withdra¬ 
wal of the previous suit does nob ex¬ 
pressly reserve any liberty of the plain¬ 
tiff for re-institution and (2) that even 
if the order be so construed as to have 
granted such liberty the order was made 
without jurisdiction inasmuch as the 
grounds on which it was made are nob 
the grounds contemplated by the pro¬ 
visions of O. 23, R. 1, Civil P. C. 

We overrule both these contentions 
and uphold the ordor of the lower ap¬ 
pellate Court. As to the first conten¬ 
tion, it is true that the order recorded 
by the Court is meagre in words and is 
nob sufficiently explicit. It only says : 

Withdrawn-file.” But when read with 
the application on which the order was 
made there i3 no doubt in our mind 
that the word “ withdrawn” means per¬ 
mission to withdraw the pending suit and 
that the word “ filo” was intended to 
grant liberty to file the suit again at a> 
subsequent date. Even if the word ‘ file' 
were not made part of the order we 
would have been justified in reading the 
order of withdrawal together with the 
contents of the application for with¬ 
drawal containing the prayer for per¬ 
mission to re-instituto the suit as was 
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done in bhe case of Khudi Rai v. Lalo 
Rai (1). 

As to the second ground of attack, we 
have read the application on which the 
order of withdrawal was founded and are 
of opinion that it sufficiently discloses 
grounds covered by the provisions of 
R. 1, O. 23, Civil P. 0., 

We accordingly dismiss this appeal 
with costs. 

J-V. Appeal dismissed. 

(1) A. I. R. 1926 Patna 259=5 Pat. 23. 
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Hasan and Baza, JJ. 

Asaf-ud“daula Khan —Defendant—Ap 
pellant. 


v. 

Abdul Ghaffar and others — Plain¬ 
tiffs—Respondents. 

P. A. No. 14:5 of 1926, Decided on 22nd 
August 1927, from the decree of the 

Offg. Sub-Judge, Gonda, D/- 28th August 
1926. 


(а) Oudh Laws Act, S. 13— Payment of exces¬ 
sive or fancy price or vendee's failure to make 
inquiries does not establish want of good faith . 

The mere fact that • au excessive or a fancy 
price is paid for the property or that the vendee 
fails to make proper, inquiries about the pro¬ 
perty does not establish that the prioe was not 
fixed iu good faith. [p 352 C 2] 

(б) Oudh Laws Act, S. 13—“ Good faith ”— 
Meaning explained. 

.. ^ he w ° rd * “ in Sood faith ” under S. 13 mean 

and tho wor <i ‘'honestly” applied 
to the fixing of the price of the property sold 

I' h V C f. 13 s ? b i ecfc fco pre-emption must import 
snat the price fixed was meant to bo actually 
paid and was not to be false or fictitious one iu 
order to make out the value to bo higher than 
the reality and to defeat pre-emption. 

IP 302 C 2. P 363 C 1] 

. ■£ >re ~fwptl'°‘ ,r ' Suit for—Price not fixed 

in bad faith—Price paid and price o ffcred 
eelng such as no reasonable man would o ffer —• 
presumption that price was fixed in bad faith 
does not arise—Oudh Laws Act, S. 13. 


A Court m a pre-emption suit can decide on 
tacts whether the property was sold for a fancy 
or a fictitious price, and can further determine 
its market value if it holds that the sale price 
was fixed in bad faith. But in the absence of 
actual evidence to shew that the price was so 
nxed, no legal presumption to that effect can 
arise simply because it is found that the price 
pam t> y the vendee, as well as even that offered 
p y the pre-emptor are, in view of the recorded 
income of tho property, such as no reasonable 
“„ n actuated by business principles would 
offer: 3 O.L. J. 543, Foil. [p 363 C 1] 


All Zaheer and Mahabir Prasad —for 
Appellant. 

N iamatullah, Naim Ullah • and 
Mahmud Beg —for Respondents. 

. Judgment. —This is a defendant’s ap¬ 
peal in a pre-emption case. Sheo Saran 
Gir (defendant 2) sold the property 
in suit (66* 14 acres—317 bighas land in 
village Gaur, district Gonda), to Asafud- 
daulah Khan (defendant 1), by a 
registered deed, dated 22nd April 1925, 
in which the consideration is stated to 
be Rs. 30*000. The deed was duly re¬ 
gistered on the 23rd April 1925. The 
present suit was instituted on the 22nd 
April 1926 (only one day before the ex¬ 
piration of the limitation period). The 
plaintiffs, who are co-sharers of the 
village Gaur, brought the suit, alleging 
that the price entered in the sale deed 
was fictitious, that the property was 
really sold to the defendant 1 for 
Rs. 14,878 9-S and that the market value 
of the property was not more than 
Rs. 14,878-9-8. No notice was admit¬ 
tedly given to the pre-emptors, as re¬ 
quired by the Oudh Laws Act. 

Tho suit was contested by the vendee 
(defendant l). He denied that the 
property in suit was sold to him for 
Rs. 14,878-9-8 as alleged in the plaint, 
and asserted that the property was sold 
to him for Rs. 30,000 and that 
Rs. 30,000 was the market value of the 
property. He admitted the plaintiff’s 
title and stated that he had no objec¬ 
tion to the plaintiffs’claim being decreed 
by the Court, should they pay Rs. 30,000, 
the full price of the property in suit, 
lie claimed also Rs. 452-2-0 over and 
above Rs. -30,000 on account of stamp 
and registration expenses obc. The 
learned Subordinate Judge framed three 
issues and found as follows : 

(1) The price in the sale deed is fictitious. 

(2) Tho fair market value of tho property iu 
suit is R?. 15,000. 

(3) The plaintiffs aro ontitlod to a decree on 
payment of Rs. 15,000 only. 

The defendant 1 (vendee) has ap¬ 
pealed to this Court. The principal point 
for determination in this appeal is whe¬ 
ther or not tho price was fixed in good 
faith. Tho Court cannot go into the 
question of tho market value, till it finds 
that tho price ontered in the sale deed 
was not fixed in good faith : soo S. 13, 
Oudh Laws Act (Act 18 of 1876). 
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Jn the sale deed (Ex. Al), the con¬ 
sideration is stated to be Rg. 30,000 made 
up of the following items : 

(1) Left with the vendee for payment to 

Abdul Wahid and others for a decree. 

R. 13.817-9-8 

(2) Left with the vendee for payment to 
Mahdi Hasan on account of a pronote dated 4th 
January 1925—Rs. 2000-0-0 

(3) Paid in cash before the sub-registrar . . . 
Rs. 14182-6-4. 

The correctness of the fir3t item is not 
questioned by the plaintiffs. They 
question, however, the correctness of the 
second and third items. It is said that 
the second item is entirely fictitious. 
Rs. 1061 only are admitted out of the 
third item. It is said that Rs. 420 were 
paid for stamp and registration expenses 
before the execution of the sale deed, 
that only Rs. 641 were paid- in cash be- 
fore the sub-registrar, and that the 
balance was simply shown before the 
sub-registrar and was not actually paid 
to the vendor. 

To prove their case, the plaintiffs 
have examined the vendor, Sheo Saran 
Gir (defendant 2), and the two at¬ 
testing witnesses of the sale deed, 
namely, Bhagwati Prasad, Patwari of 
Gaur and Mohammad Omar, zamindar 
of Karmahya. They give evidenco in 
support of the plaintiffs' case of course ; 
but in our opinion their evidence is not 
rel iable at all and appears to have been 
manufactured. The vendor, who has 
nothing to lose now, has surely colluded 
with the plaintiffs. Ilis evidence on 
the point under consideration is quite 
inconsistent with what he himself had 
stated in the sale deed Ex. Al and also 
with the sub-registrar’s certificate 
endorsed on the deed. The evidenco 
given by these three witnesses is quite 
inconsistent with what the sub-regis¬ 
trar had noted in his certificate on the 
back of the deed. The certificate shows 
clearly that Rs. 14,182-(>--4 were paid in 
cash to the vendor (defendant 2) 

before the sub-registrar at the time the 
deed was presented for registration. 

The sub-registrar was bound to 

note in his certificate “ payment of 

money ” and ‘ admission of receipt of 
consideration made in his presence 
under S. 58, Registration Act 

(Act 10 of 1908) and as the sum of 
lls. 14,182-6-4 was paid in cash to 
tho vendor in his presence, the fact was 
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duly noted by him in bis certificate- 
Under S. 60,. Registration Act, the 
sub-registrar's certificate 

shall.* be admissible for the pur¬ 

pose of proving that the facts mentioned in the 

endorsement-.have occurred, as therein 

mentioned. 

(Then after considering plaintiff’s evi- 
dance the judgment proceeded). We 
have no hesitation in rejecting their evi- 
dence. It should be borne in mind that 
it is not the plaintiffs’ case that 
Rs. 14, 182-6-4 were not paid to the ven¬ 
dor in the presence of the sub-registrar, 
but the money was handed back to the 
vendee or his men outside the sub¬ 
registrar's office after the deed was 
presented for registration. 

"We hold, disagreeing with the learned 
Subordinate Judge, that Rs. 14,182-6-4 
were really paid to the vendor in the 
presence of the sub-registrar, as noted 
in the certificate endorsed on the deed 
and that that item (i. e. the third item) 
is a genuine item. (After dealing with 
further evidence the judgment proceeded.) 
It is contended that it is improbable 
that any person would pay Rs. 30,000 
for a property yielding an income of 
Rs. 450 a year only and that the de¬ 
fendant l’s conduct shows that the 
price was not fixed in good faith. But 
it is a matter of common knowledge that 
sometimes an excessive or a fancy price 
is paid for the property sold. We are 
unable to see how a fraud can be per¬ 
petrated on pre-emptors by the vendee 
paying an excessive or a fancy price for 
the property sold or failing to make 
proper inquiries on business principles. 
The mere fact that an excessive or a 
fancy price is paid for the property or 
that the vendee fails to make proper in¬ 
quiries about the property, does not 
establish that the price was not fixed in 
good faith. Under S. 13, Oudh Laws Act, 

if in a case of sale, the Court finds that the 
price was not fixed in good faith, tho Court shall 
fix such price as appears to it to be the fair 
market value of the property sold. ” 

According to the General Clauses Act 

“ a thing shall be deemed to be done in good 
faith where it is in fact done honestly, whether 
it is done negligently or not : see S. 3, CJ. 20. 

We think the words “ in good faith 
under S. 13, Oudh Laws Act, mean hon¬ 
estly and the word “ honestly ” applied to 
the fixing of the price of tho property 
sold, which is subject to pre-emption, 
must import that the price fixed was 
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meant to be actually paid and was not 
bo be false or fictitious one in order to 
make out the value to be higher than 
the reality and to defeat pre-emption. 
As pointed out in the case of Shambhu 
Dat v. Jagannath (1) a Court in a pre¬ 
emption suit can decide on ‘facts whe¬ 
ther the property was sold for a fancy 
or a fictitious price, and can further 
determine its market value if it holds 
that the sale price was fixed in bad 
faith. But in the absence of actual evi¬ 
dence to show that the price was so 
fixed, no legal presumption to. that 
effect can arise in a case where it is 
found that the price paid by the vendee, 
as well as even that offered by the pre- 
emptor are, in view of the recorded in¬ 
come of the property, such as no reason¬ 
able man actuated by business principles 
would offer. 

We have examined the evidence on 
record carefully. In our opinion it is 
not satisfactorily established in this case 
that the price was fixed in bad faith. 
We need not and should not, therefore, 
go into the question of market value in 
this case. The pre-emptors must pay 
the price entered in the sale deed. 
That price is the price which, we find, 
was agreed on and actually paid and 
received. The defendant 1 cannot 
get any sum over and above the sale 
price. The sale price does not include 
the amount in question (Rs. 452-2) and 
the only thing which the pre-emptors 
can be ordered to pay is the sale price. 

The result is that we allow this ap¬ 
peal and, modifying the decree of the 
lower Court, give the plaintiffs a decree 
for pre-emption in respect of the pro¬ 
perty in suit on payment of Rs. 30,000 
to the defendant 1. The plaintiffs 
should deposit the money in Court on 
or before the 22nd November 1927. If 
the money is deposited as ordered, the 
plaintiffs will get half of their costs 
of the suit from the defendant 1 
fvendeo). If they fail to deposit the 
money as ordered the suit shall stand 
dismissed and the defendant 1 will 
get his costs of the suit from the plain¬ 
tiffs. The appellant (Asafuddaulah 
l^nan) will get his costs from the 
respondents 1 to 3 (Abdul Ghaffar, 
aghubar Dayal Singh and Munawwar 
Ivhan) m this Court in all evdnts. 

—_ A weal allowed. 

U) [iyiGj 3 O. L, J, 543 = 37 I. C. 173. 


Oudh 363 
A. I. R. 1927 Oudh 363 

Wazir Hasan and Misra, JJ. 

Sher Bahadur Singh and others —He* 
fend ants—Appellants. 

v. 

Malik Tafazul Husain and others — 
Plaintiffs—Respondents. 

F. A. No. 92 of 1926, Decided on 4th 
August 1927, from the order of the Sub-J., 
Gonda, D/- 31st May 1926. 

„ Alluvion and divluvion—Land retaining iden¬ 
tity Question of gradual or sudden change is- 
Immaterial. 

If the lands in suit still retain their identity 
as lauds formerly appertaining to the village,, 
the trial of the question as to whether the lands 
have chauged their position by reason of gradual 
accession or by a sudden change in the course 
of the river becomes immaterial ; A. I. B. 1927 
P. C. 89, Appl. [P 364 c 2 ] 

Hyder Husein and Mohamad Beg —for 
Appellant. 

Bish eshioar Nath Srivastava —for Res* 
pondents. 

Judgment. —This is the defendant's 
appeal from the decree of the Subordi¬ 
nate Judge of Gonda, dated the 3lsb May 
1926. The matter in dispute between 
the parties is as to the title to a large 
tract of land now lying on the west side 
of the river Rapti, which flows partly in 
the district of Gonda and partly in the 
district of Basti. The total area of the 
land for which the claim is made is 
239 07 acres. The laod is also specified 
by its survey numbers and they are sta¬ 
ted in two schedules A and B attached 
to the plaint. 

To the decree under appeal is annexed 
a plan or map which explains the geogra¬ 
phical situation of the lands in suit. In 
this plan these lands are denoted by 
colours, yellow and red, and the river 
Rapti is shown in blue colour. Tho trial 
Court, as has already been stated made 
a decree for possession in favour of the 
plaintiffs. 

The plaintiffs claim title to the lands 
in dispute on tho ground that previous to 
tho floods of 1330 fasli, which caused 
largo inundation in the river Rapti, these 
lands appertained to village Baitnar but 
that in the floods of that year they were 
submerged under water. Tho yellow 
portion soon after re-appeared on its old 
site and the red portion of the disputed 
lands within two years following it. 
Village Baitnar is in tho Basti district. 
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and admittedly belongs to the plaintiffs. 
It lies on the east bank of the river. 
Yillago Parasauna, which lio3 on the 
opposite bank, is situate in the district 
of Gonda and is the property of the de¬ 
fendants. On these facts the plaintiffs’ 
case is that both according to law and 
custom they have a title to the lands in 
suit. 

It is difficult to appreciate the defence 
which has been made to such a simple 
case as the plaintiffs’ is, but the trial in 
the Court below seems to have proceeded 
■on the issue as to whether the lands in 
suit had become part and parcel of the 
defendants’ village Par sauna for the 

reason that they had been added to it 
by tlio slow and gradual action of tbe river 
Rapti in several years. 

(Para. 20 of the written statement of the defen¬ 
dants l, 4, G and 7 at page 23 of the printed 
record.) 

The defendants pleaded no custom as a 
different rule from the ordinary law In 
para. 21 of the same written statement 
they said that they were onbitled to the 
lands in suit according to law and custom 
•and as in para. 20, to which reference 
lias just been mado, they founded their 
title on the fact that the accretion was 
due to tho slow and gradual action of 
the river, it is a reasonable inference to 
•draw that they basod their tiblo on tho 
principle of “gradual accession.” On 
behalf of tho plaintiffs in this Court as 
well as, it seems to us, in tho Court 
bolow, no attempt was made to support 
■fchoir title bo tho lands in suit on any 
specific usage as varying the law appli¬ 
cable to lands of the nature involved in 
•the present suit. 

This being tho stato of pleadings on 
which tho parties wont to trial as to 
the question of their respective title to 
the lands in suit, we are rolievod from 
the necessity of considering any question 
of custom as at variance with tho general 
law. If is true that in support of their 
tifclo the plaintiffs filed a certain number 
of wajib-ul-arzes hut the case as pro* 
sontod to us on their behalf by their 
loarnod advocate rests on the admission 
that tho rule of tifclo relating to such 
lands as slated in those wajib-ul-arzas 
is the same as tho rule of law relating 
thoreto. 

In the light of tho pleadings as sob 
forth in the preceding paragraphs of this 
judgment tho merits of tbe plaintiffs’ 
ease are : 
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(1) that the lands in suit still retain 
their identity as lands appertaining to 
their village Baitnar in spite of the 
change in the course of the river during 
the floods of 1329 fasli (August-Septem- 
ber 1922), and, 

(2) that the action of the river in 
throwing the lands in suit from the east 
side of its bank to its western side (a 9 
it now flows) and thus exposing the 
lands in suit was sudden and this is not 
the case of gradual accession. 

The trial Court on a careful considera¬ 
tion of the evidence on the record and 
the law bearing on the question has 
recorded its findings on both these points 
in favour of the plaintiffs. These find¬ 
ings are challenged in appeal before us. 

At the very outset of the opening of 
tho appeal by the learned counsel for 
the defendants we intimated our opinion 
that if it were held in agreement with 
tho trial Court that tho lands in suit 
still retain their identity as lands 
formerly appertaining to the plaintiffs’ 
village Baitnar, tho trial of tbe second 
question as to whether the lands have 
changed their position by reason of 
gradual accession or by a sudden change 
in the course of the river becomes imma* 
terial. This was agreed to by the learned 
counsel for the defendants and it was 
further agreed to that if the lands in 
suit have re-appeared upon the old site 
and as such are recognizable the title to 
those lands is with the plaintiffs. 

Apart from the almission made by the 
learned counsel for the defendants there 
is no doubt in our mind9 that the law is 
also the same. In the recent case of 
Maharaja of Damraon v. Secretary of 
State (L) their lordship3 of the Judicial 
Committee have reviewed the previous 
decisions on the subject and affirmed the 
principle adopted in the case of Lopez v. 
Miuldun Mohun Thakur (2) as being 
applicable even to cases in which the 
question arose between two riparian 
owners who owned property on either 
side of the river and when the land was 
washed away from one side of the river 
and re-formed on the other side of it and 
on tho old ascertained site. 

We agree with the finding of the trial 
Court that the lands in suit, re-formed 
on tho west side of the river on their 

(L) A. i. «*1W27 P. G. SJ— G Fab. 431=54 I.A. 
156 (P. C.). 

(2) [ 1370J 13 M. I. A. 4G7=5 B. L. R. 521=14 
SV. R. 11 (P. C.). 
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old ascertained site, are part and parcel 
of the plaintiffs’ village Baitnar. It 
will serve no useful purpose to enter into 
any elaborate discussion of the evidence 
on this part of the case. We will, how¬ 
ever, state certain striking features 
brought out in the circumstances and 
in the evidence of this case and which 
features have impressed us most. 

In the first place, there is documen¬ 
tary evidence in the case consisting of 
public records which unquestionably 
proves that the area of the yellow por¬ 
tion of the lands in suit was 166 acres 
previous to the change in the course of 
the river in the year 1922 and it is 
agreed and it is also found by the com¬ 
missioner appointed by the trial Court 
for survey purposes that the area of that 
portion of the lands in suit is still the 
sams, that is 166 acres. It is further 
proved by the same class of evidence that 
these 166 acres of land formed part and 
parcel of the plaintiffs’ village Baitnar. 
In the judgment of the trial Court this 
matter is discussed at sufficient length 
and reference is made to the documen¬ 
tary evidence bearing thereon. To that 
reference we will add two more docu¬ 
ments as conclusively establishing the 
point which is being considered by 
us. They are Exs. 5 and 6. Ex. 5 
has not been printed a3 pait of the 
record before us, nevertheless it is evi¬ 
dence in the case. Ex. 6 has been 
printed but there are certain omissions 
in the print. It is a certified copy of 
the khewat of village Baitnar for the 
year 1328 fa^li. Ex. 5 is the khewat 
of the same village for the year 1326 
fasli. It is agreed that quinquennial 
settlement immediately preceding the 
floods of the year 1330 fasli was made 
in the year 1325 fasli. What the entry 
in respect of the area of village Baitnar 
in the papers of that settlement was is 
shown to us by the report of the qanungo 
who made inquiries in relation to the 
approaching quinquennial settlement of 
the village Baitnar in 1330 fasli. In 
para. 3 of this report (Ex. A-9) the 
total area at the time of settlement is 
given as being 619 acres. In para. 

° i^ stated that there was a decrease 
of 166 acres as against the area in the 
year 1329 fasli and of 256 acres as 
against tho area at the timo of settlement. 
The two khewats (Exs. 5 and 6), tho 
qanungo’s report (Ex. A-9) and the 


kbataunis of the village Baitnar for the 
years 1329 and 1330 fasli (Exs. 7 and 8) 
leave no room for doubt that the con¬ 
clusion at which we have reached in 
agreement with the trial Court, that 
the area of the yellow portion of the 
lands in suit is exactly the same as 
it was previous to the change in the 
course of the river in the year 1330 
fasli . and that that area at that period 
of time^ was part and parcel of the 
plaintiff’s village Baitnar, is correct It 
is agreed that if the question of identity 
of the yellow portion of the lands in 
suit is decided in favour of the plain¬ 
tiffs it would follow from it that the 
same question in respect of the red 
portion of the lands in suit must also be- 
decided in favour of the plaintiff's. In 
the very nature of things it must be so- 
because the red portion lies to tho east, 
of the yellow portion and is physically 
attached to it. 

The second ground on which we agree 
with the trial Court in this part of the 
case is the physical feature of the lands 
in suit as disclosed by the commis¬ 
sioner s report and in his evidence in- 
the case. According to that report and 
evidence the Unds in suit are much 
higher than the adjoining land to the 
west and the level of the river water 
to the east as it flows now, the differ¬ 
ence in level being ten to eight feet 
Another feature as disclosed by 
same evidence is that the trace of 
old channel of the river are still 
cernible. In the evidence and 
judgment of the lower Court this chan¬ 
nel is discribed by the word 4 soti ’ It 
13 agreed that on the east of the old 
channel lay the lands of tho plaintiffs’ 
village Baitnar, and we may add, the 
lands now in suit are the same lands on 
the east of tho old soti as it now exists 
Thus the lands in suit bear distinctive 
geographical marks of identification 
distinguishable from the lands on the 
west of the old bed. 


the 

the 

dis- 
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It will appear from what wo havo said 
in the immediately preceding paragraph 
of this judgment that tho identity of 
the yellow portion of the lands in suit 
with the lands appertaining to tho 
plaintiffs’ village Baitnar is established 
both in quantity so far as tho area is 
concerned and in geographical position 
On those premises it is not disputed 
that tho red portion of tho lands in 
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suit also is the land of the plaintiffs’ 
village. 

The third mark of identification is 
shown in the oral evidence on which the 
learned Judge in the trial Court seems 
to have relied. That evidence is not 
very convincing, but in the absence of 
any more convincing evidence in rebut¬ 
tal we agree with the Court below that 
it may well be relied upon. Some of 
the plaintiffs’ witnesses speak of the 
arhar crops having been sown on the 
lands in suit previous to the floods of 
1330 fasli and previous to the change 
in the course of the river. They further 
say that on the subsidence of the floods 
and the river settling into its new chan¬ 
nel the dried stalks of the same arhar 
crops were found on the lands in suit 
and were collected. It was not seriously 
disputed and indeed it was impossible to 
dispute that the arhar crop3 were sown 
by the tenants of the plaintiffs' village 
Baitnar. This evidence together with 
the evidence that before the diversion of 
the river the lands in suit were in the 
possession of the plaintiffs and their 
tenants is to be found in the statements 
of plaintiffs’ witnesses 1, 2, 3, 6, 

7 and 8. The last mentioned witness 
Mr. Sita Ram Singh was a Sub-divisional 
officer of Domaryaganj, the sub-divi¬ 
sion within which village Baitnar lie3, 
in the district of Basti. He had occasion 
to visit the spot in connexion with 
certain proceedings with which we will 
deal later. His veracity is unquestion¬ 
able. The plaintiffs’ evidence on this 
part of the case, to which we have just 
now made reference, is also supported 
by the statement of two witnesses of the 
defendants. They are D. W. 1 and 
D. W. 2. They both say that before the 
action of the river resulting in the 
change of its course the lands in suit 
were cultivated by the Baitnar people. 

The finding above recorded is enough, 
as wo have already said, for the disposal 
of the appeal, but inasmuch as the 
second question as to whether the pre¬ 
sent case is a case of gradual or sudden 
accession is a question of fact, we might 
as well briefly state our reasons which 
has induced us to agree with the finding 
of the learned trial Judge that this is 
not a case of gradual accession. The 
most convincing reason lies in the same 
fact to which we have already adverted 
in the discussion of the question of 
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identification in the preceding part of 
this judgment. That fact is that on a 
reference to the entries in respect of the 
area in the khewats (Exs. 5 and 6) and 
of the khataunis (Exs. 7 and 3) of the 
village Baitnar it must be held that the 
lands in suit or at any rate the yellow 
portion of them formed part of village 
Baitnar in the year 1329 fasli, but that 
they ceased to appertain to that village 
in the year 1330 fasli ; in other words, 
a huge compact block of land measuring 
about 800 bighas kham changed its 
position in relation to the bed of the 
river within the period of 12 months at 
the most. Before the change in the 
course of the river it was an adjunct to 
its bank on the east as forming part of 
village Baitnar and after the change the 
same lands, that is to say, 800 bighas 
kham, re-appeared on the west side of 
the course of the river. We have said 
that this change in the position of the 
lands in suit took place at the mo3t 
within 12 months, but strictly speaking, 
all this happened within a short period 
of 3 or 4 months during the rainy season 
of the year 1329 fasli (July-September 
1922.) This is borne out not only by 
the general experience as to the effect 
of rains on rivers like the river Rapti, 
but also by direct and positive evidence 
on the record. Indeed the evidence dis¬ 
closes the fact that the submergence of 
the lands in suit under water was not a 
continuous one. Sometimes when there 
was less rain the lands could be seen for 
a fortnight or so and when the rain 
again fell in abundance those lands were 
re-covered by water. We might here 
refer specifically to the statement of the 
defendants’ witness 1 who is not only 
a zamindar himself, but is also the 
karinda of the zamindars of Parsauna, 
the adjoining village of the defendants, 
and their co-sharers. Ho says that 

before the cutting of this 400 bighas of land 
it was in the cultivation of Baitnar people. In 
the Asarh and Sawan of 1329 and the two 
months following those two months the river 
rose at least 10 or 12 times. Each flood used 
to stay for 10 or 15 days. 

It is in the circumstances impossible 
to hold that the lands measuring 400 
bighas adjoining one side of the river and 
submerged under water for a period of 
3 or 4^’months and on subsidence of the 
water re-appearing on the other side 
of the river are gained by gradual acces¬ 
sion. Indeed in the very nature of 
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thiogg we must hold thab the change in 
the position of the lands was due to 
the sudden change in the course of the 
river. 

The second reason in support of the 
view thab this is nob a case of gradual 
accession lies in the fact that the lands 
in suit are about 10 to 8 feet higher in 
level than the former and the present 
channels of the river. This state of 
things cannot happen in a case of gra¬ 
dual accession. It seems to us that the 
finding that the lands in suit have re¬ 
tained their old identity and the further 
finding that the change in the course of 
the river took place within a period of 
3 or 4 months necessarily lead to the 
conclusion that the lands in suit did not 
come to be joined to the defendants’ 
village Parsauna by gradual accession. 
Witnesses produced by the parties state 
their opinion as to whether the acces¬ 
sion of the lands in suit was gradual or 
sudden. This opinion is of little value 
to us in determining with precision the 
technical and legal significance of the 
terms “ sudden ” and “ gradual.” What 
may appear to a lay observer to be 
gradual ” might be strictly speaking 
only sudden ” and vice versa. For 
this reason we refrain from discussing 
oral evidence on this part of the case. 
(The judgment then discussed the docu¬ 
mentary evidence and ultimately dis¬ 
missed the appeal.) 

Appeal dismissed. 


* A 1 . R. 1927 Oudh 367 

Stuart, G. J., and Mcsra, J. 

Makes?i BaJchsh Singh — Plaintiff— 
Appellant. 

v. 

Baladin Shah and another — Defen¬ 
dants—Respondents. 

First Appeal Nj. 3 of 1927, Decided 
on 25th August 1927. 

(®) Pre-emption—Iizlationshlp alone is not 
sufficient to confer a right of pre-emption under 
<2 custom in wajib-ul-arz or under Oudh Laws 
Alt Claimant must be co-sharer. 

No right to pre-empt has ever been held to 
exist ia Oudh, whether under a custom record¬ 
ed in the wajib-ul-arz or under the Oudh Laws 
Ast. in a person, who his got no proprietary 
right in thi village. Rilitionship alone is not 
considered to be suflioieat to confer a right of 
pre-emption on any individual. The person 
claiming the right by relationship must bo a co¬ 
sharer in the village. [P 368 C 1] 


Oudh 367 

(6) Pre-emption — Right to pre-empt a 
mortgage given by wajib-ul-arz accrues at the 
execution of mortgage and if no suit is brought 
at that time, the pre emptor cannot enforce his 
right when mortgage is foreclosed. 

Where a right to pre-empt a mortgage is given 
under the terms of the wajib-ul-arz, the said 
right must be deemed to accrue when the mort¬ 
gage is executed, and where no suit is brought 
to enforce the right to pre-empt at the time 
of the execution of the mortgage, it cannot be 
enforced right, when the said mortgage has 
been foreclosed. [p 368 C ] 

Ram Bit arose Lai and Raj Narain 
ShuJcla —for Appellant. 

Radha Krishna —for Respondents. 

Judgment. —This is an appeal in a 
pre-emption suit. In the year 1917 one 
Lachhman Singh, defendant-respondent 
2 mortgaged a share of Mohal Fateh 
Singh, situate in village Ranmau, district 
Rai Bareli, to one Bala Din Sah, defend¬ 
ant-respondent 1. On the basis of the 
said mortgage Bala Din had obtained a 
decree for foreclosure against Lachhman 
Singh on the 4th November 1925, which 
was made absolute. The plaintiff-ap¬ 
pellant Mahesh Bakhsh Singh, who 
claims to be a collateral of Lachhman 
Singh, has brought the present suit for 
pre-emption, urging his claim on two 
grounds : firstly, thab he is a co-sharer 
in the Mahal and has therefore a pre¬ 
ferential right to purchase the property 
in comparison with Bala Din Sah ; 
secondly, thab even if his co-sbarership 
be not proved, he is entitled to claim 
pre-emption on the basis of a custom 
recorded in the village wajib-ul-arz. 

In defence it was contended on behalf 
of the mortgagee decree-holder, Bala Din 
Sah, that the plaintiff was not a co¬ 
sharer in Mahal Fateh Singh, in which 
the property in suit lay, and therefore 
he had no-right to pre-empt. The cus¬ 
tom set up by the plaintiff was also 
denied. 

The learned Subordinate Judge of Rai 
Bareli, who tried the suit, held that the 
plaintiff’s co-sharership was not esta¬ 
blished. Ho also held that the plaintiff 
had failed to establish the custom relied 
upon by him. On these findings ho dis¬ 
missed the plaintiff’s suit. In appeal 
the same points have been taken on be¬ 
half of the plaintiff in the grounds of 
appeal. Mr. Ram Bharoso Dal, the 
learned pleader for the plaintiff-appel¬ 
lant, did not press the point relating to 
the co-sharership of the plaintiff-appel¬ 
lant. He did not challenge the finding 
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of the learned Subordinate Judge on that 
point. The only contention which was 
pressed by him was that his client’s 
right to pre-empt the property in spite 
of the fact that he was not a co-sharer 
was proved and in support of his conten¬ 
tion para. 4 of the wajib-ul-arz of the 
village Ranmau was relied on. 

Para. 4 of the wajib-ul-arz of the said 
village states that the custom relating to 
transfer and inheritance mentioned in 
para. 4 of the wajib ul-arz of village 
Malkha applies to this village also. Para 

4 of the wajib-ul-arz of village Malkha 
relating to transfer and inheritance runs 
as follows : 

Every co-sharer lias power to transfer his 
share by sale and mortgage, but this custom 
obtains in our family and regarding it we have 

mutually arrived at a settlement, that so long 

as tho line of Mohan Singb, our ancestor sub¬ 
sists, sale and mortgage cannot be effected in 
favour of a stranger not belonging to that line. 

It is contended that according to tho 
said wajib-ul-arz it is not necessary that 
the plaintiff should be a co-sharer. . It-is 
quite sufficient for the success of his case 
if he can show that ho belongs to the 
lino of Mohan Singh. Wo regret we 
cannot accept this construction of the 
wajib-ul-arz. So far as we are aware no 
right to pre-empt has ever been held to 
exist in Oudh whether under a custom 
recorded in the wajib-ul-arz or under tho 
Oudh Laws Act (17 of 1876) in a per¬ 
son, who has got no proprietary right in 
1110* village. Relationship alone is not 
considered to be sufficient to confer a 
jright of pre-emption on any individual. 
IrT our opinion, therefore, the true con¬ 
struction to be placed upon the wajib- 
ul-arz is that the person having a right 
of pre emption in this village Ranmau 
in accordance with the terms of the 
wajib-ul-arz must be a person belonging 
to tho line of Mohan Singh and must be 
a co-sharer in tho village. The words of 
tho wajib-ul-arz can be considered to 
apply only to a co-sharor in the village, 
who belongs to the line of Mohan Singh. 
In our opinion any other construction of 
tho wajib-ul-arz would lead to absurd 
and impossible results. It is now admit¬ 
ted in appeal before us that the plaintiff- 
appellant is not a co-sharor in Mahal 
Patch Singh. IIo is not, therefore, en¬ 
titled to pre-empt, though he may be 
considered to belong to the line of Mohan 
Singh. This point alone is sufficient to 
dispose of tho plaintiff’s appeal. 


We would, however, like to menbiorr 
anobher point, as it struck us during the 
course of the arguments of this appeal. 
Even if we accept the interpretation 
attempted to be placed upon the wajib- 
ul-arz by the learned pleader for the 
plaintiff-appellant, there is a further 
difficulty, it appears to us, in the way of 
the plaintiff-appellant. If the plaintiff- 
appellant be deemed to possess a right to 
pre-empt under the terms of the wajib- 
ul-arz it is clear that the said right must 
be deemed to have accrued to him, when 
the mortgage of 1917 was executed in 
favour of the defendant-respondent Bala 
Din Sah, on the basis of which he has 
obtained his foreclosure decree. The 
plaintiff-appellant brought no suit what¬ 
ever to enforce his right to pre-empt at 
the time of the execution of the mort¬ 
gage of 1917. If he did not choose to 
enforce hi3 right of pre-emption at that 
time, it appears to us, he cannot enforce 
tho same right, when the said mortgage 
has now been foreclosed. Under the 
terms of the wajib-ul-arz, apart from the 
provisions of the Oudh Laws Act (18 
of 1876), the right to pre-empt accrues 
only either in the case of a mortgage 
or in the case of sale. There is no 
provision for the exercise of the right of 
pre-emption in the case of a decree for 
foreclosure. Such a right can only be 
deemed to accrue to tho plaintiff under 
the provisions of the Oudh Laws Act. 
Ho does not profess to have brought his 
suit under the provisions of the said Act, 
because his claim could not be entertain¬ 
ed under the said Act, since he is nob a 
co-sharer. It, therefore, appears to us that 
if the plaintiff takes his stand on the 
wajib*ul-arz, he must bring his case 
within the four corners of that wajib-ul- 
arz. Tho said document provides for 
pre-emption only in the case of mortgage 
and sale. We are, therefore, of opinion 
that the plaintiff lost his right to pre¬ 
empt, when he did not bring the suit for 
prG-omption in respect of the mortgage 
of 1917. If be did not enforce the right 
of pre-emption in respect of that mort¬ 
gage, he cannot obviously bo allowed to 
pre-empt, when that right is lost to 'him 
and when the mortgage of 1917 has be¬ 
come free from the liability of being 
pre-empted. We are, therefore, of opinion 
that there t no force in this appeal and 
wo therefore li smiss it with costs. 

r.D. Appeal dismissed. 
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A. I. R. 1927 Oudh 369 (1) 

PaiiiiAN J. 


* A. I. R. 1927 Oudh 369 ( 2 ) 

Stuart, C, J., and Raza, JJ. 


Zakaullah Khan —Appellant. 

v. 

Mt. Gaik itidi and others —Ra3pon- 
daats. 

Dxecubion of Decree Appeal No. 26 of 
1927, Decided on 4bh August 1927, from 
a decree of the Dist. Judge, Hardoi, 
D/- 15bh March 1927. 

Oudh Rent Act, S. 145— Decree against several 
co-sharers—Amount of whole decree exceeding 
Rs. 5C0— Section does not apply. 

Seobion 145 does not apply to the case of a 
decree against several co-sharers for an amount 
exceeding Rs. 600, although an individual co¬ 
sharer may not be liable for more than Rs. 500. 

„ There is nothing in 8 . 145 to show that 
‘ decree ” in that section means that portion 
of the decree for which some individual is 
liable - [P 369 C 1] 

G. Hasan —for Appellant. 

-4. P- Niga/n —for Respondents. 

Judgment. -This appeal is based on 
S. 145, Oadh Rent Aot. A landlord ob¬ 
tained a decree for a share of profits 
from several co sharers and the amcunt 
decreed wa3 R 3 . 1,293 odd. In appeal 

District Judge specified the share 3 of the 
various co-sharers. This application has 
been made for execution more than 
three years after the date of the passing 
of the decree. The appellant contends 
that the decree was for less than Rs. 500 
and, therefore, no process should he 
issued under S. 145. The lower Court, 
however, has held that the total amount 
of the decree being over Rs. 500, namely 
Rs. 1293, the section does not apply, and 
the period within which execution may 
be had is to be regulated by the ordi- 
nary civil procedure. In my opinion 
this view is correct. There is nothing 
to show that “ decree " in this section 
means that portion of the decree for 
which some individual is liable. As the 
iwhole decree is for more than Rs. 500, 

I hold that the lower Court is right and 
1 dismiss the appeal with costs. 

J,v - Appeal d is missed . 


Ram Prasad and others — Accused 
Appellants. 



Emperor —Opposite Party. 

Or. Appeals Nos. 189, 186, 187, 231, 261 
272, 273, 288, 289, 290, 291, 292, 315, 316 
and 317 of 1927, Decided on 22nd August 
1927, against the order of the Special 
Sessions Judge, Lucknow, D/- 6th April 
1927. 1 

(a) Criminal P. C., S. 420 — Practice of not 
allowing appellants Jrom jail to argue in person 
is in their interest. 

The objection to permit convict-appellants, 
appealing from jail, arguing in person is founded 
in the main not on convenience to prosecution 
but on their own interests. [P 375 C 2] 

^ ( 6 ) Criminal P. C., S. 235 — Joinder of 

charges under S. 121 -A and S. 120 B, I. P. C., is 
not illegal where the offences are committed in 
one transaction . 

Where several accused persons were all 
charged with conspiring to deprive His Majesty 
the King of the sovereignty of British India, of 
conspiracy to wage war against the Government, 
and of conspiring to overawe the Government by 
means of criminal force, and, apart from the con¬ 
spiracy to effect these objects, there was disclosed 
on the evidence a conspiracy to commit daooi- 
ties either accompanied by murder or not 
accompanied by murder, and thus certain of the 
conspirators were liable to punishment under 
S. 1 20-B for being patty to a criminal couspiraoy 
to commit offences punishable with death or 
transportation for life : 

Held ; that the joinder of charges under 
S. 12L-A aod S. 120-B. I, P. C., was .regular and 
legal, as all these offences formed part of the 
same transaction. [p 373 r* 2 ] 

* (c) Criminal P. C., S. 55G — Committing 

Magistrate conducting identification proceedings 
and giving cutdcnce before himself of those pro¬ 
ceedings—Trial is not vitiated—Criminal P. C., 
S. 537. *' 


Whore the committing Magistrate, as part of 
his duties in connexion with the proceedings 
conducted all the jiil identifications in person 
and iu order to give the defence a hotter opportu¬ 
nity of propariug their criticizms on the conduct 
of the investigation, took the unusual course of 
going into the witness-box during the committal 
proceedings : 

Held : that though it certainly would appear 
to be open to objoction for a Magistrate to deoide 
on the value of his own evidence yet where the 
Magistrate had not to docido but solely to com¬ 
mit, there is nothing objectionable to the course 
adopted by him, and tho action docs not vitiate 
the committal of the trial : 27 All. 33 Ret. on 


[I? 377 C 21 

(d) Evidence Act, S. 10— Provisions are wider 
than English law—Scope is very wide. 

Section 10 renders admissible in cases of cou- 
piracy much evidence which is not otherwise 
ordinarily admissible under the Indian law The 
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provisions of the section are wider than those of 
English law. CP 378 C 1] 

=f< (e) Evidence Act. S. 133 — Conviction on 

uncorroborated testimony of accomplice is rarely 
justifiable though not illegal. 

The evidence of accomplices is always admis' 
sible aud is always relevant bvit under a very 
old practice of the Courts in England such 
evidence is accepted only with great caution and 
after the closest scrutiny, and is not usually 
accepted ag linst any individual person unless it 
is corroborated. Although it is not illegal to 
convict on the uncorroborated evidence of an 
accomplice, there is a consensus of opinion that 
a conviction ou the uncorroborated evidence of 
an accomplice is rarely justifiable. The practice 
in India is the stme as the practice in Englaud. 
Confirm ition does not mean that there should 
be independent evidence of that which the accom¬ 
plice relates, otherwise his testimony would be 
unnecessary. The evideuce of an accomplice 
must bo confirmed not only as to the circum¬ 
stances of the crime, but also as to the identity 
of the prisoner. The corroboration need not be 
direct evidence that the accused committed the 
crime ; it is sufficient if it is merely circum¬ 
stantial evidence of his connexion with the 
crime : Rex v. Baskerville (1916) 2 K. D. 658, 
Cons, and Bel. on. [P 378 C 2 ; P 379 G 1, 2] 

(/) Criminal trial — Identification proceed¬ 

ings. 

The practice adopted in the jail identification 
was that when a person had been arrested charged 
with complicity iu the conspiracy, he was 
removed from the place of his arrest to a jail 
where he was in the custody of jxil officials and 
not of police officials. After a certain period he 
was placed iu a line which consisted partly of 
suspects, but mainly of persons who wore not 
Buspocted ol complicity in a crime. All these 
persons were dressed in a manner which would 
prevent witnesses from recognizing a suspect by 
peculiarities of costume. Witnesses "to the 
offences were then called iu one by one. The 
Magistrate deputed for the purpose was present 
at all identification proceedings. No two wit¬ 
nesses wore allowed to communicate with one 
another. As each man completed his observation 
of the persons in the line he was put iu a place 
where he could not communicate with anyone 
else. As far as possible persons were selected of 
the same class aud position in life as the sus¬ 
pects. The suspects were permitted to change 
their places in the lino from time to time. They 
were permitted to alter their personal appearances 
by changing their clothes or by shaving, or 
having their hair cut or in other manners. The 
Magistrate prepared a note embodying the 
results. These notes wore proved in the case. 

Held : that the identification proceedings 
were conducted most carefully and absolutely 
honestly and that every precaution was taken to 
prevent dishonest or careless identification. 

[P 379 G 2] 

=fc (<?) Criminal trial—Identifier not recog¬ 
nizing accused while In Court — His evidence of 
Identification Is wealcened but is admissible. 

If it is proved that the victim of a certain 
dacoity was present at jail identification pro¬ 
ceedings and there stated in the presence of a 
-third party that ho identified a certain parson 
as having taken part in the dacoity, it is permis¬ 


sible to produce evidence in a subsequent case 
that he made such an identification even if he 
has failed to identify that parson :in Court : A. 
I. R. 1921 All. 215, Dtss. from. ; A. I.R. 1925 All. 
223, Appr. ~ [P 380 C 1] 

The question as to t what weight is to be given 
to this evidence will be decided on the merits of 
each case. When a man has made au identifi¬ 
cation in jail proceedings and has been unable 
to repeat that identification in Court, his evi¬ 
dence of identification will be weakened but the 
evidence is admissible. [P 380 C 2] 

(h) Evidence Act, Ss. 10 and 30 — Confession 
of co-accused Is admissible against other accused 
— Evidence Act, S. 30. 

A confession of a co-accused implicating him¬ 
self and others is admissible in evidence against 
all the accused under S. 10. It can also be taken 
into consideration agaiust them under the provi¬ 
sions of S. 30. [P 383 C 1] 

(l) Evidence — Fact of trial of other persons 
for same offence is irrelevant. 

Where accused were being tried for having 
taken part in a certain dacoity, the fact- that 
certain other persons were previously tried for 
complicity in that dacoity and acquitted is 
absolutely irrelevant and immaterial. CP 405 C 1] 

( j) Criminal tria } —Sentence — Robbery for 
collecting funds to conduct- revolutionary propa¬ 
ganda cannot be excused. 

The distinction in gravity between the act of 
a man who shoots because he desires to kill 
another and a man who shoots to kill because 
he desires that auother man should not inter¬ 
fere with his committing the robbery is too fine 
to form the basis for a difference in the sentence 
and there is nothing to make the robbery of in¬ 
offensive people, suoh robbery being accompanied 
by murder, appreciably excused by the fact that 
the perpetrators desired funds for the purpose of 
conducting a revolutionary propaganda. 

[P 433 C 1] 

L. S. Misra, J. N. Misra, Mohan Lai, 
If. C Dutt, C. B. Gupta , J. Jackson, H . 
N. Misra, N. C. Dutt —for Appellanfcs. 

Jagat Narain and G . H. Thomas —for 
the Grown. 

Judgment. —Between the 28th and 
the 3Lst January 1925, a four-page 
printed pamphlet was circulated secretly 
by post and by hand in the United Pro¬ 
vinces and other part3 of India. This 
pamphlet bore the name of no printing 
press. The heading was 

The Revolutionary—An Organ of the Revolu¬ 
tionary Party of India. 

It was called the first number of the 
first volume, and bore the date of the 1st 
January 1925. 

This was the first paragraph : 

“Chaos is necessary to the birth of a new star" 
and the birth of life is accompanied by agony 
and pain. India is also taking a new birth, and 
is passing through that inevitable phase, when 
chaos and agony shall play their destined role, 
when all calculations shall prove futile, when 
the wise aud the mighty shall be bewildered by 
the simple and the weak, when great empires 
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shall orumble down a id new n ttious shall arise 
and surprise humanity with the splendour and 
glory which shall be all its own. 

In continuation it was stated that a 
new power had coine inti existence in 
India, that power being the revolutionary 
movement amongst young men, which, 
in spite of all opposition would even¬ 
tually triumph. This movement had 
withstood repression for twenty years. 
It was now stronger than ever before, 
and its prospects were brighter. The 
writer then proceeded to justify the 
movement on the ground that India was 
ruled without justification by foreigners 
whose authority rested on dominion by 
the sword. The sword of these foreigners 
was to be met by the sword of the 
Indians. 

The writer then proceeded to declare 
the “immediate” object of the revolu¬ 
tionary party which was 

to establish a Federal Republic of the Uuited 
States of India by an organized and armed 
revolution. 

Under this republic there would be 
universal suffrage, nationalization of 
railways, mines leading manufactures 
and the shipping industry The legis¬ 
lature would control the executive. The 
aims of the revolutionary party were 
to be international rather than national 

and in this respect it follows the footsteps of 
the great Indian rishis of the glorious past 
and of Bolshevik Russia in the modern age. 

There would be equal rights for all 
communities, general co-operation and a 
spiritual recognition of the realities of life. 

The writer continued that the time 
was nob ripe for the disclosure of the 
policy and the programme of the party. 
The party reserved to itself freedom bo 
associate or nob to associate with the 
Indian Congress. Then follow the words : 

But this party views all constitutional agita¬ 
tions in the country with contempt and ridicule. 

After some amplification of this idea 
came the following passage : 

Young Indians l Shake off your illusions, 
face realities with a stout heart, and do not avoid 
struggles, difficulties aud sacrifices. The inevi¬ 
table is to come. Do not be misguided any more. 
Peace and tranquillity you cannot have and 
India's liberty can never be achieved through 
peaceful and legal moans. The following memo¬ 
rable words of a great English author, Mr. 
Robertson, may serve to make the wise men of 
India wiser still. 

The movement and programme of reform was 
mainly the achievement of Irish and Protestant 
leaders to whom British statesmen had revealed 
the fatal secret that England could be bullied but 
not argued into justice and generosity. England 
'.under the Hanoverians, pagi 197. 


Indian public leaders are still ignorant of this 
‘‘fatal secret” or else they are foolishly Wise to 
ignore it. 

The writer then proceeded bo dispute 
the accuracy of the view that [ndians 
were unable to drive the British out of 
India by force of arms. The pamphlet 
concluded as follows : 

A few words more about terrorism, and an¬ 
archism. These two words are playing the 
most mischievous part in India to-day. They 
are being invariably misapplied whenever any 
reference to the revolutionaries is to be made 
because it is so very convenient to denounce the 
revolutionaries under that name. The Indian 
revolutionaries are neither terrorists nor an¬ 
archist?. They never aim at spreading anarchy 
in the land, and, therefore, they can uever 
properly be called anarchists, Terrorism is 
never their object and they cannot be called 
terrorists. They do not believe that terrorism 
alone oan bring independence aud they do not 
want terrorism for terrorism’s sake although 
they may at times resort to this method' ^is a 
very effective meaus of retaliation. The present 
tioveramant exists solely because the 'foreigners 
h wo successfully been able to terrorise 0 the 
Indian people. The Indian people do not love 
their Ejglish masters, they do not want them to 
be hero ; but they do help the Britishers simply 
because they are tarribly afraid of them '; ft-nd this 
very fear resists the Indians from extending their 
helping hands to the revolutionaries, nojt that 
they do not love them. 

This official terrorism is surely to be mot by" 
counter-terrorism. A spirit of utter helplessness 
pervades every strata of our society and terrorism 
is an effective means of restoring the proper 
spirits iu sooiety without which progress 
will bo difficult. Moreover the English masters 
and their hired lackeys can never be allowed to 
do whatever they like, unhampered, unmolested. 
Every possible difficulty aud resistance must bo 
thrown in their way. Terrorism has an interna¬ 
tional bearing also because the attentions of 
fcho enomies of England are at once drawn 
towards Iudia through the acts of terrorism and 
revolutionary demonstrations aud the revolu¬ 
tionaries are thereby able to form an alliance 
with them, and thus expedite the speedy attain¬ 
ment of India's deliverance. But this revolu¬ 
tionary party has deliberately abstained itself 
from entering into this terrorist campaign at 
tbo present raomsut even at the greatest provo¬ 
cation in the form of outrages committed 6u 
their sisters aud mothers by the agents of ■ a 
foreign Government-, simply because the partyiis 
waiting to deliver the final blow. But when 
expediency will demand it the party will unhe¬ 
sitatingly enter into a -desperate campaign of 
terrorism, when the life of every officer aud the 
individual wno will be helping the foreign rulcxrs 
iu any way will be made intolerable, be lie 
Indian or Europeau, high or low. But even 
then the party will never forget that lorrorisni 
is not thoir object, and they will try incossantlv 
to org misc a band of sel floss and devoted 
workers who will devote their best ouorgies 
towards the political and sociil emancipation 
of their country. They will always remomUor 
that the making of nations require - (he - 
sacrifice of thousands of obscure men a ;d woinpn 
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who car© more for the idea of their couutry than 
for their own comfort or interest, their own lives 
and tbo lives of those whom they love. 

(Sd). Vijay Kumar, 

Presidcut, Centnl Council, 

The R. P. of India." 

Vijay Kumar was a fictitious name. 

Many copies of this pamphlet are 
proved to have been distributed over 
districts in the United Provinces bet¬ 
ween the 28th and the 31st January 
1925 Other copies are proved to have 
been distributed in other provinces. 
Inspector Nestor has proved that three 
hundred and six copies were received in 
eighteen districts in this province and 
handed over to or recovered by the 
Government authorities. The recipients 
were for the most part schoolboys. In 
all cases the source from which these 
pamphlets had come was not revealed. 

About a month previous to the distri¬ 
bution of these pamphlets (that is bo say 
en Christmas Day of 1924), an armed 
gang robbery (or dacoiby) was committed 
in Bamrauli, a large village in the Pili- 
bhib District, adjoining the border of the 
Shabjahanpur District. The house of 
Baldeo Prasad, a moneylender and sugar 
factory owner, was attacked by a gang 
of twenty or twenty-five men about an 
hour after sunset. Fire-arms were in 
possession of certain members of the 
gang and operations commenced with gun¬ 
fire. Baldeo Prasad climbed up to the 
roof of the bouse, and, finding that cer¬ 
tain dacoits wore ascending the laddor 
from the courtyard to the roof, endeav¬ 
oured to resist them. A shot was fired 
at him which hit him in the neck. He 
then rushed from his roof to the roof 
of the house of a neighbour, and while 
running was shot again. Neither wound 
was and he survived. Villagers 

assembled, and made an attempt to dis¬ 
perse the dacoits by throwing bricks at 
them. The dacoits fired many shots at 
them. Mohan, a Bamrauli rosideufc, who 
was a village wrestler, challenged the 
dacoits to come down and fight the 
matter out as between man and man. A 
dacoit fired at him at close quarters, shot 
him through the abdomen, ard killed 
him instantaneously. Six other men in 
addition to Baldeo Prasarl received 
wounds from firearms, none of which 
wore fatal The dacoits pillaged the 
house and eventually made good their 
escape with Rs. 1,600 in cash and some 
three thousand to four thousand rupees 
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worth of ornaments, leaving behind them 
one man shot dead and seven men 
wounded. 

On the 9th March 1925, a similar 
armed dacoity was committed in Bich- 
puri, another village in the Pilibhit Dis¬ 
trict. The victims on this occasion were 
Toti, a well-to-do Kurmi cultivator with 
a holding of some thirty-six acres, his 
brother Behari and their wives and 
children. A gaDg of over fifteen men 
raided their house between 9 p. m. and 
10 p. m. Some of the members of the 
gang were in possession of fire-arms. 
The dacoits used considerable violence 
to the inmates and employed torture. 
One of them seizel Toti’s young son, 
placed the edge of a knife at his throat 
and threaten© 1 to cub his throat, if Toti 
did nob disclose where his money and 
valuables were concealed. The boy was 
not, however, seriously injured. Toti 
was nearly throttled. The point of a 
knife was placed against each of his eyes 
and he was threatened with blindness if 
he did not give up his property. He was 
not blinded hut he received a cut under 
one eye. Finally a cloth soaked in oil 
was inserted between his legs. The 
cloth was then set alight. In spite of 
this maltrea* menb he disclosed very- 
little. The dacoits managed to secure 
Rs. 800 or Rs. 900 worth of property. 
Only a few shots were fired on this occa¬ 
sion. Two men received injuries from 
fire-arms, one of whom, Sham Dal, sub¬ 
sequently died. The other, Dulli, re¬ 
covered. The dacoits made good their 
escape with the stolen property'. 

On the 24th May 1925, a third armed 
dacoity was committed at Dwarkapur in 
the Partabgarh District on the house of 
a certain Sheoratan Vaish. His house 
was attacked between 8 p. m. and 9 p. m. 
by eight or nine men who had fire¬ 
arms and other weapons. Sheoratan was 
bitten in the arm, struck three times 
over the head with a hatchet, and 
robbed of property worth about Rs. 2,000. 
The dacoits used fire-arms freely. A 
villager called Ram Saran was shot dead 
and four other villagers received wounds 
from fire-arms. The dacoits made good 
their escape with the stolen property. 

On the 9th August 1925, a fourth 
armed dacoity' was committed. This 
dacoity was of a character unusual in 
India. A railway train known as the 
8 Down was proceeding on the broad 
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gauge line of the East Indian Railway 
•on its way towards Lucknow. It left 
Kakori railway station, which is eight 
miles from Lucknow, shortly after 7 p. m. 
Wheu it had reached a place a mile the 
other side of the distant signal a man 
pulled the communication cord of the 
alarm signal in a second class compart¬ 
ment and the train was brought to a 
standstill. Certain persons, some of 
whom were armed with fire-arms, got 
out of the train. When the guard des¬ 
cended to inquire the cause of the stop¬ 
page certain men got into the brake-van. 
The guard was thrown down, over¬ 
powered aud threatened with death. A 
heavy safe containing railway takings 
was heaved by some of these men out of 
the brake-van on to the permanent way. 
The safe was broken open with tools 
which had clearly been brought for the 
purpose. While some of the men were 
breaking open the safe, others posted 
themselves on each side of the train. 
Cries were raised by the dacoits that 
their object was not to injure private 
poisons but to take “Sarkari property.” 
this would mean either the property of 
bovernment or the property of the rail- 
way company. They also informed the 
passengers that any passenger who left 
the train would do so at the risk of his 
Dte. A fusillade of shots was main- 
tamed on each side of the train. Most 
or the passengers accepted the warning 
f° lemamod inside. A Muhammadan 
legal practitioner, Ahmad Ali, left his 
carnage in spite of the warning. He 
goc on the permanent way and was shot 
head. I n about half an hour the safe 
was opened and its contents consisting 

rlLr?f S * f' 5 ° 3 * 3 ' 6 were abstracted. The 
acoits then decamped with the plunder 

having^ escaped interference. The train 

then proceeded on its way to Lucknow. 

Sion nf W M S ?° fc - UnfciI affcer fche commis- 
? he train robb0, y ^^at fche oxis- 
® 2 l a £ OUS P lra . Cy ’ fche ° l *S aQ of which 
of Zi -i RevoI "tionary” and the fruits 

; vor « four dacoities. was 

specfced by the police authorities. No 

t,on y of Mr the deputa- 

tenrlonf r » i• A * Horton * a Si-perm- 

ve»M«aH Ca ' ° f thG Grimi "al In- 

th« O Apartment, to investigate 

the occurrence of the 9th August 1923. 

ou ,he k .°^ rg ? ° f this investigation 

eons f , u A " 1925 ■ for rea¬ 
eons (which, as will be seen later 


were justified) he turned his attention 
to the actions of certain suspects, and 
affcer interception of correspondence, 
communication with his own depart 
ment and Criminal Investigation Depart¬ 
ments in other provinces, iaceipb of 
secret information and inquiries based 
on information received, he issued war¬ 
rants of arrest on the 26th September 
1925. Certain arrests took place under 
these warrants. Amongst fche persons 
arrested were two men called Banarsi 
Lai and Banwari Lai and a boy called 
Indu Bhushan Mittra. As a result of 
the statements made by Banarsi Lai, 
^ l * ^P r ^ on formed the opinion that the 
dacoities in Bamrauli and Bichpuri and 
fche train dacoity were fche work of per¬ 
sons engaged in a conspiracy against Bri¬ 
tish rule. He subsequently, on internal evi¬ 
dence, formed the opinion that fche L>war- 
kapur dacoity was also fche work of fche 
same gang. Statements made by Ban¬ 
wari Lai and Indu Bhushan Mittra con¬ 
firmed his opinion in respect of the 
train dacoity. 

As a result, fche Local Government, Uni¬ 
ted Provinces, issued sanction (Ex. P-2), 
on the 2nd December 1925, for the pro¬ 
secution of twenty-four persons and sanc¬ 
tion (Ex. P-7) on the 23rd December 1925 
for the prosecution of three other persons, 
and. sanction (Ex. P-341) for fche prose¬ 
cution of one more person. Saiyid Ain- 
uddin, a First Class Magistrate, was ap¬ 
pointed Special Magistrate in respect of 
fche committal proceedings. lie framed 
charges against twenty-one of fche per¬ 
sons on the 16th April 1926. These 
twenty-one persons were tried by 
Mr. Hamilton, Sessions Judge, appointed 
specially for the purpose. He decided the 
case by a judgment dated 6th April 1927. 
The recording of the evidence in that 
case took about eight months. Cn that 
case Mr. Hamilton convicted fclio follow¬ 
ing persons on charges under the follow¬ 
ing sections : 

(See Tabular Statement at page >74). 

He acquitted Hargovind and Sachiudr* 
Nath Biswas. The trial of a man called 
Damodar Sam p was postponed owing bo 
his illness. Mr. Hamilton sentenced 
Ram Prasad Bismil. Rajendra Nath 
Lahiri and Raushan Singh to death, sub¬ 
ject to confirmation by this Court, and 
also to other sentences. Me sentenced 
Saohindra Nath Sanyal to transporta- 
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fcioD for life. He sentenced the remain¬ 
der to various terms of imprisonment. 

Ram Prasad, Rajendra Nath Lahiri 
and Raushan Singh appeal against their 
convictions ~and sentences. The refer¬ 
ences in confirmation are also before 
us. Jogesh Ghandra Ghatterji, Suresh 
Ghandra Bhabtaeharji, Vishnu Saran 
Dublis. Manmatha Nath Gupta, Govind 
Gharan Kar, Makaadi -Lai, Ram Kishan 
Khattri, Prem Kishan Khanna, Raj 
Kumar Sinha, Ram Dulare Trivedi, 
Ram Nath Pande and Parnawesh Kumar 
Chatterji also appeal. 


were nob apprehended in time to tak» 
their trial with the persons already 
mentioned. 

Ashfaquilah Khan was committed by 
Saiyid Ainuddin, Special Magistrate, on 
the 14bh December 1926. Sachindra 
Nath Bakhshi was committed by tho 
sam9 Magistrate on the 9th March 1927. 
They were tried together by Mr. J. R. W. 
Bennett, Special Sessions Judge, and 
convicted by him in a judgment dated 
13th July 1927. Ashfaquilah Khan has 
been convicted on charges under Ss. 121-A* 
120-B and S. 396, I. P. G., and sentenced 


4 

| 

1 

No. 

Name. 

• Charge 
under 
section 
121- A. 

Charge 

under 

Section 

120-B. 

Bamrauli 
dacoiby. 
Section 396. 

Bichpuri 
dacoity, 
Section 396. 

Train 
dacoity, 
Section 396, 

1 

Ram Prasad BismiL 

• • • 

\ 

Convicted. 

Convicted. 

• • • 

Convicted. 

Convicted. 

2 

Rajendra Nath Lahiri. 

• 00 

do. 

do. 

• a • 

... 

Con victed* 

3 

Raushan Singh. 

• 00 

do. 

do. 

Convicted. 



4 

Jogesh Chandra Chat¬ 
terji, 

0 0 0 

do. 

do. 




5 

Suresh Chandra Bhat- 







* 

1 

tacharji. 

4 . • 

do. 

do. 

j 




6 

Vishnu Saran Dublis. 

• • • 

do. 

do. 




7 

Manmatha Nath 








O u d ta. • • • 

• • • 

do. 

do. 


Convicted. 

Convicted. 

8 

Goviud Charan Kar. 

... 

do. 

do. 

... 


Convioted. 

o 

Mukuudi Lai. 

• • • 

do. 

do' 

... 

• • • 

Convicted. 

10 

Ram Kishan Khattri. 

... 

do. 

do. 

... 

Convicted. 


11 

Prom Kishan Khanna. 

• • • 

do. 

do. 

... 



12 

• Raj Kumar Sinha 

a . . 

do. 

• 

do. 



Convicted. 

13 

Ram Dulare Trivedi. 

0 0 0 

do. 

do. 




14 

Ram Nath Pande. 

• • 0 

do. 

do. 




15 

Parnawesh Kumar 








Chatterji. 

• 0 • 

do. 

do. 




16 

Sachiudra Nath 


1 






Sau y a 1. ... 

a a a 

do. 

do. 




17 

Bhupendra Nath 








Sanyal. 

• a a 

do. 

do. 




18 

Banwnri Lai. 

a a a 

do. 

do. 

a a 0 

... 

Convicted. 


The Local Government has applied for 
enhancement of sentences on Jogesh 
Chandra Chatterji, Suresh Ghandra 
Bhattacbavji, Vishnu Saran Dublis, Man- 
mafcba Nath Gupta, Govind Gharan Kar 
and Makundi Lai. Parnawesh Kumar 
Chatterji has since withdrawn his al¬ 
legations of innocence, admitted the jus¬ 
tice of his conviction and thrown him¬ 
self on the mercy of the Court. Sachindra 
Nath Sanyal, Bhupendra Nath Sanyal 
and Ban war i Lai have not appealed. The 
period in which they could have filed 
an appeal has now expired. Ashfaquilah 
Khan and Sachindra Nath Bakhshi are 
persons whose prosecution had been sanc¬ 
tioned by the Local Government. They 


to death subject to confirmation by this 
Court and to other sentences. Sachindra 
Nath Bakhshi has been convicted on the 
same charges and sentenced to transpor¬ 
tation for life. Ashfaquilah Khan hag 
appealed. The arguments in his appeal 
No. 380 of 1927 were heird by this 
Bench on the 3rd and 1th August, 
1927, before the consideration of this 
judgment. Sachindra Nath Bakhshi has 
not yet appealed but there, is still time 
within which he can-appeal. 

The conduct of the cases in Mr. Hamil¬ 
ton’s Oourt and the conduct of the ap¬ 
peals in this Court have been distin¬ 
guished by incidents which are excep¬ 
tional in the hearing of criminal 
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cases in Oudh. As all the persons 
tried by Mr. Hamilton were charged 
with offences punishable with death, the 
-Local Government, in compliance with 
a practice that was introduced a few 
years ago, offered every one of the ac¬ 
cused persons legal assistance. Some 
ot the accused persons took advantage 
of this offer ; others provided themselves 
with counsel who were remunerated 
privately. The accused persons took, in 
some instances, the peculiar position of 
retaining a counsel for a short period, 
then discarding him and replacing him 
by another counsel, or defending the 
case in person. After discarding the 
counsel he was frequently employed 
again. The procedure was a procedure 
not to be commended. It placed the 
Court in a position of very great diffi¬ 
culty and no advantage was gained by 
its adoption. The result was an un¬ 
avoidable friction and protraction of the 
proceedings. Further .the hearing of the 
case ia Mr. Hamilton’s Court was con¬ 
siderably delayed by resorts to hunger- 
striking. Objections which were fre¬ 
quently of a most frivolous character 
were lodged in very great numbers. 

The most pertinacious of the accused 
persons was Bam Prasad. When the 
appeals were filed the three appellants 
Ram Prasad, Bajendra Nath Labiri and 
Baushan Singh, who were sentenced to 
death subject to confirmation by this 
Court, became entitled, under a practice 
of the Local Government which has been 
in force for some years, to legal assist¬ 
ance at the expense of the Crown. The 
appellants, who had not been sentenced 
to death, were nob under this practice 
entitled to legal assistance at the ex¬ 
pense of tbe Crown. But as a special 
case the Crown has allowed those, who 
did not appoint private counsel, legal 
assistance and pud for it. Bam Prasad, 
in his petition of appeal, demanded as of 
ught to select his own counsel. He 
stated that lie would only be satisfied if 
he was represented by a gentleman 
called Mr. G>bind Ballabli Panth, and, 

n if W0ro Qofc represented by Mr. Gobind 
Ballabh Panth, he demanded that he 
should be allowed to argue hi 3 appeal 
in person. The Crown approached Mr. 
Gobind Ballabh Panth and offered hiru 
the brief. Ho refused to accept it on 
iQ fee that the Crown was ready to 
pa\. Tne Crown then approached Mr. 


Oudh 37 > 

L. S. Misra, a barrister-at-law of seven 
years’ standing, offering him the same 
fee which had been offered bo Mr. 
Gobind Ballabh Panth. Mr. Misra ac¬ 
cepted the brief. Bam Prasad submitted 
a petition from the jail stating that he 
refused to accept Mr. L. S. Misra as his 
counsel and refused to instruct him. 
[vide d. I. R. 1927 O. 312 —Ed.] He de¬ 
manded that he should be allowed to- 
argue his appeal in person. Under the 
practice which has been prevalent in bho 
late Court of the Judicial Commissioner 
and of this Court without interruption, 
convicts appealing from jail in the 
manner that Bam Prasad appealed, are 
nob permitted bo argue their appeals in 
person. 

It is clear that a rule of practice ha3 
bo be laid down to cover all cases. If 
one convict is permitted to argue in 
person, all convict-appellants should 
be permitted to do so. The practical 
difficulties against permitting them to 
do so would be very great. There are 
some five-hundred convict-appellants 
who appeal to this Court in the course 
of a year, and the difficulties of arrang¬ 
ing for their escorts frem jail to the 
Court and for their return would be 
formidable. Bub the objection to permis¬ 
sion to convict-appellants arguing in 
person is founded in the main, nob on 
convenience, but in their own interests. 
It is our opinion that practically no 
Indian cenvicb will gain anything by 
arguing his appeal in person. All such 
persons have had full opportunity of 
stating their cases in the lower Court. 

If they were permitted to argue their 
appeals they would usually do them¬ 
selves more harm than good. In the 
particular case of Bam Prasad, if he 
had argued his appeal in person, ho 
would have exposed himself to having 
bo answer objections which bis lawyer 
could answer without implicating his 
client. Ram Prasad, howovor, withdrew 
in the end his objections bo Mr. L. S. 
Misra, subsequently instructed him and 
finally expressed his confidence in Mr. 
Misra's advocacy. In addition ho has 
written himself and supplied written 
arguments which we have had printed 
and which cover seventy-six printed 
pages. Those arguments havo boon con- 
sidorel by us. Rajondra Nath Lahirj 
at first applied to be represented by 
Mr. R. F. Bahadurji, Barristor-ab-La sv - 
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Mr. Bahaiuvji had left India before 
these appeals came on for hearing. He 
subsequently asked that he should be 
represented by Mr. H. 0. Dutt, Barrister* 
at-Law. 

Mr. H. C. Dutt vras appointed to 
represent him. Raushan Singh, in his 
petition of appeal, demanded that he 
should be represented by Dr. J. N. Misra. 
Dr. J. N. Misra was appointed to re¬ 
present him. Both Mr. H. G. Dutt and 
Dr. Misra argued on behalf of Rajendra 
Nath Lahiri and Raushan Singh, their 
fees being paid by the Local Government. 
But in addition to these gentlemen, Mr. 
Chatterji, a leading counsel of the Cal¬ 
cutta Bar, assisted by Mr. Chaudhri, who 
is also a counsel from Calcutta, argued 
the appeals on behalf of these two per¬ 
sons. Of the remaining appellants Prom 
Kishan Khanna was represented by Mr. 
John Jackson, a lea ling counsel of 
Lucknow. Vishnu Saran Duhlis was 
represented by Mr. Kapil Dev Malaviya 
from Allahabad. The above gentlemen 
were private counsel. Mr. H. N. Misra 
appointed by the Crown appeared for 
Ram Nath Pande, Suresh Chandra 
Bhabfcacharji, Ram Dularo, Raj Kumar, 
Makundi Lai and Parnawesh Kumar 
Chatterji. Mr. N. C. Dutt appointed by 
the Crown, appeared for Manmatha Nath 
Gupta, Ram Kishan, Jogesh Chandra and 
Govind Charan Kar. There was a sug¬ 
gestion made by Ram Prasad Bismil 
that the counsel appointed by the Crown 
had not been givon a sufficient oppor¬ 
tunity of studying their briefs. There 
is no foundation whatever for this sug¬ 
gestion. The counsel in question were 
givon a sufficient time for the study of 
their briefs. lb is quite clear that the 
time allowed was sufficient, as we were 
pleased to note, that in every instance 
the cases had been prepared with the 
greatest care, and the learned counsel 
engaged had mastered the facts and the 
law in a manner which did them con¬ 
siderable credit. 

There are certain preliminary points 
of law which we can dispose of at the 
beginning. These points were raised by 
the learned counsel. Mr. Chatterji took 
objection to the joinder of charges under 
Ss. 121-A and 120-B and maintained 
that this joinder vitiated the trial. We 
are nob of opinion that there was any 
irregularity in the joinder of these 
charge^, an 1 we consider that on the 
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facts it was Decessary to frame separate 
charges. The accused persons were all 
charged with conspiring to deprive His 
Majesty the King of the sovereignty oi 
British India, of conspiracy to wage war 
against the Government, and of con¬ 
spiring to overawe the Government by- 
means of criminal force. They were, there-1 
fore, rightly charged under S. 121-A. Apart 
from the conspiracy to effect those objects 
there was, however, disclosed on the evi¬ 
dence a conspiracy to commit dacoities 
either accompanied by murder or nob 
accompanied by murder, aud thus certain 
of the conspirators were liable to punish¬ 
ment under S. 120-B for being party to 
a criminal conspiracy to commit offences, 
punishable with death or transportation' 
for life. The actual participation ini 
dacoities with murder formed ground 
for separate charges and the joinder of 
all these charges was regular and legal, 
as all these offences formed part of the 
same transaction. Some objections were 
taken as to the non-calling of witnesses. 
These objections will be dealt with 
when we come to the appeals of indivi¬ 
dual accused. It is sufficient to state 
here that in no case have the objections 
been substantiate J. These are all the 
legal objections that were argued by the 
learned counsel at the Bar. All other 
objections were withdrawn. 

We have, however, to consider certain 
legal objections which were taken by 
Ram Prasad Bismil in his written argu¬ 
ments to this Court or taken in the 
Court below and not pressed here. It is 
unnecessary to take Ram Prasad's objec¬ 
tions as disclosed in his written argu¬ 
ments in great detail as his learned 
counsel, Mr. L. S. Misra, has dealt suffi¬ 
ciently with them. Ram Prasad’s objec¬ 
tions are mainly contained in a 
comprehensive attack upon Mr. llamil- 
tion, upon Pandit Jagab Narain, the 
learned counsel who has appeared 
for the Crown both in Mr. Hamilton s 
Court and in appeal, upon Mr. Horton,' 
upon the police and practically upon 
everybody who has had any connexion 
with the case. Ho has not only suggested 
that Mr. Hamilton was nob impartial 
bub he has suggested that be was deli¬ 
berately dishonest. He has made similar 
attacks upon everyone else. We have 
been through the very lengthy record, 
the mass of applications and the whole 
of the protracted proceedings, and after 
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examination of everything we are con¬ 
vinced of the following facta: 

The preparation of the case, in so far 
as it was made by the police authorities, 
was throughout in the hands of Mr. 
Horton who made himself personally 
responsible for the production of every 
piece of evidence. We here state our ap¬ 
preciation of the industry and capacity 
shown by Mr. Horton in the collection 
of the evidence. The skill displayed in 
its presentation deserves the highest 
appreciation. The conduct of the—case 
was in the hands of Pandit Jagat Narain, 
a very senior and very competent coun¬ 
sel. We appreciate highly the manner 
in which Pandit Jagat Narain conducted 
the case. But our appreciation is not 
only of the ability with which the case 
was put up. Our highest appreciation 
is reserved for the scrupulous fairness 
with which it was presented against the 
individual accused persons. The prosecu¬ 
tion, if we may say so, was almost ultra- 
scrupulous. It refused to press a single 
point unless it felt itself on the surest 
•ground. Mr. Hamilton showed exem¬ 
plary patience and an absolute impar¬ 
tiality in his handling of the case. He 
showed very high gifts in his apprecia¬ 
tion of the evidence which he weighed 
with care. The learned Judge and the 
Crown counsel were exposed to a series 
of studied impertinences from certain of 
the accused persons, and we are con¬ 
strained »to -express our disapproval of 
the. conduct of certain of the counsel 
tor the defence. We have in our mind a 
particular passage in a written objection 
pled by a member of the Lucknow Bai¬ 
rn which he transgressed the rules of 
conduct that should distinguish a 
counsel in addressing a Judge. The 
allegations and aspersions made by Ram 
Lrasad have been considered carefully 
by tis and we find them to be absolutely 
baseless. The extraordinary impertinence 
displayed by this accused is apparent 

from an application which ho tiled on 
the 26th January 1927, in which ho 
withdrew his defenco witnesses. This 
application is as follows : 

Sir, 

^,^ ave boon witching the case-from clay to day 
every new day brought home to me new in- 
stincesof gross partiality on your honour's 
of M," ~_, Wa3 uot astonished, because the attitude 

whmf-V° V0rn - ment wa9 apparent to all concerned 
wnen it appointed you as the trial Judge in this 

thnnll* Kakori conspiracy case). But still I 
mought each day that perhaps I may be biased. 
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that perhaps 1 was judging too hastily, that 
possioly this day will be the la>ifc bitter day. 
But my hopsS always proved t ) be illusive. I 
found you showing more interest in establishing 
the prosecution case thau the prosecution 
counsel himself. In fact ia good many in¬ 
stances you had put questions in euoh a sugges¬ 
tive form that the prosecution counsel himself 
felt ashamed to put those questions. You 
almost always interrupted the defence cross ex¬ 
amination so obstinately that there remained 
no other alternative except either to come to 
blows with you or to submit to your high 
handedness with flushed faots and blood curd¬ 
ling in one’s veins. 

There is much more in the same 
strain. The only point of law raised by 
Ram Prasad in his written arguments 
which is worth considering in detail, is 
an objection to the committal. His 
objection is based on the following fact : 
Saiyid Ainuddin, as has already been 
stated, was appointed as Special Magis¬ 
trate. Ono of his duties in connexion 
with the proceedings was supervision of 
jail identilications. He conducted all 
the jail identifications in person. As it 
was known that the appellants would 
criticize the conduct of the jail identi¬ 
lications it was clear that Saiyid Ainud 
din would be required to give evidence 
on oath as to the manner in which they 
were conducted Ordinarily his evidence 
would have been taken for the first time 
in the Court of Session. The method 
adopted would he to call him as a Court 
witness. But Saiyid Ainuddin, in order 
to give the defence a better opportunity 
of preparing their ciriticizins on the con¬ 
duct of the investigation, took the un¬ 
usual course of going into the witness- 
box during the committal proceedings. 
This course • was unusual. There is a 
precedent for a similar procedure in 
Emperor v. Nanhe (1J. A learned Judge 
of the Allahabad High Court ‘refused to 
set aside a conviction in a case in which 
a Magistrate had actually given evidence 
before himself in a case which ho sub¬ 
sequently conducted himself. It cer¬ 
tainly would appear to he open to objec¬ 
tion for a Magistrate to decide on the 
value of his own evidence hut whore the 
Magistrate, as boro, had not to decide 
hud solely to commit, there is nothing! 
objectionable to the course adopted by 
Saiyid Ainuddin, and it is’clear that the 
result, so far from prejudicing the 
acc isotl persons assisted them in then 
defence. We do nob land that this! 
action taken by Saiyi d Ainuddin ha sj 
~(l ) [1904J 27 All. 33-='1904 J A. W. NTl577 
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either vitiated the committal or the 
trial. We here leave the general objec- 
tions on points of law. It is to be noted 
that the only objections pressed by coun¬ 
sel in this appepl were the objections as 
to the joinder of the charges and as to 
the non-calling of the witnesses in 
certain instances. As we have said we 
shall deal with the latter point later. 

Before we proceed with the remainder 
of the judgment we think it desir¬ 
able to express our appreciation of 
the admirable manner in which the 
appeals have been argued before us. 
The learned counsel for the appellants 
have argued fairly and have argued 
capably. The reply on behalf of the 
Grown could not have been better. We 
wish to say a special word as to the 
assistance that the Court has received in 
comprehending the record and examining 
the documents from Mr. Khairat Nabi, 
Rai Saheb Durga Prasad and Khan Saheb 
Saiyid Hasan specially deputed officers 
of the Criminal Investigation Depart¬ 
ment who have worked in open Court 
assisting us in dealing with the docu¬ 
mentary evidence. 

We have first to make some general 
observations as to the method which we 
have adopted in approaching certain por¬ 
tions of the case. We are not dealing 
hero with controversial points, as there 
has been no controversy on those ques¬ 
tions. The first point that we have to 
note 29 the construction to be placed 
upon the provisions of S. 10, Indian Evi¬ 
dence Act. This section renders admis¬ 
sible in cases of conspiracy much evi¬ 
dence which is not ordinarily admissible 
under the Indian Law, The provisions 
of the section are wider than those of the 
English law. Under it anything said, 
done or written by any conspirator in 
reference to the common intention of tho 
‘conspiracy after the time when such in¬ 
tention was first entertained by any con¬ 
spirator is a relevant fact as against each 
of the persons believed to bo so conspir¬ 
ing as well for the purposes of proving 
itho existence of tho conspiracy as for the 
purpose of showing that any such person 
iwas a party to it. Tho illustration shows 
tho width of tho provisions of the sec¬ 
tion. It is laid down that whore a per¬ 
son is shown prima facie to be a cons¬ 
pirator, evidence that a second conspira¬ 
tor procured arms, a third collected 
mot oy a fourth persuaded persons to join 


the conspiracy, a fifth published writ” 
ings advocating the object, a sixth sent 
money to a seventh, and an eighth wrote 
a letter giving an account of the cons¬ 
piracy is relevant as evidence and admis¬ 
sible against him to prove his complicity 
though he was ignorant of all these 
events and although the persons in ques-- 
tion were strangers to him. 

We have next to state the manner in 
which we have approached the evidence 
of accomplices. The evidence of accom- : 
pliceg'ls always admissible and is always 
relevant but under a very old practice 
of the Courts in England such evidence ' 
is accepted only with great caution and 
after the closest scrutiny, and is not usu¬ 
ally accepted against any individual 
person unless it is corroborated. Al¬ 
though it is not illegal to convict on the 
uncorroborated evidence of an accom¬ 
plice, there is a consensus of opinion 
that a conviction on the uncorroborated 
evidence of an accomplice is rarely justi¬ 
fiable. The practice in India is the 
same as the practice in England. We 
have followed that practice in this case, 
but while following the practice we have 
considered very carefully a comparative¬ 
ly recent pronouncement of the Court of 
Criminal Appeal in England consisting 
of the Chief Justice and four other 
learned Judges which is reported in ReJC' 
v. Baskervillc (2). The facts in appeal 
were these : A male person was convic¬ 
ted of an offence punishable under S. 11, 
Criminal Law Amendment Act, 1885, 
with two boys. The only direct evidence- 
of tho acts charged was that of the boys • 
themselves who on their own statement 
were accomplices. The only corrobora¬ 
tion of the boys’statements was contained 
in the contents cf a letter sent by the- 
prisoner to one of the boys enclosing a 
treasury note for ten shillings. The • 
words of the letter were capable of an 
innocent construction. This letter was, 
however, considered sufficient corrobora¬ 
tion, and the conviction was upheld. In 
tho judgment in this appeal their Lord¬ 
ships have stated the law in the follow¬ 
ing words : 

Thera is no doubt that the uncorroborated evi¬ 
dence of an accomplice is admissible in law : see 
Rex v. Atwood (3). 

(2) [1916] 2 K. B. 058=86 L. J. K. B. 28^= 
115 L<. T. 453=25 Oox. C. C. 524=80 J. P.- 
446=60 S. J. 69G. 

(3) [1787] 1 Loach 464. 
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But it has long been a rule of practice at 
common law for the Judge to warn the jury of 
the dauger of convicting a prisoner on the un¬ 
corroborated testimony of an accomplice or 
accomplices, and, in the discretion of the Judge, 
to advise them not to convict upon such evi¬ 
dence; but the Judge should point out to the 
jury that it is within their legal province to 
convict upon such unconfirmed evidence : Reg 
v. Stubbs (4); in re Meunier (5). 

As the rule of practice at common law was 
fouuded originally upon the exercise of the dis¬ 
cretion of the Judge at the trial, aud f moreover, 
as it is anomalous in its uature, inasmuch as it 
requires confirmation of the testimony of a 
competent witness, it is not surprising that this 
rule should have led to differences of opinion as 
to the »nature and extent of the corroboration 
required although there are propositions of law 
fapplicable to corroboration which are beyond 
'controversy. For example, 'confirmation does 
not mean that there should be independent 
evidence of that which the accomplice relates, or 
his testimony would be unnecessary : Reg v. 
j Rfullins (G), per Maule, J. Indeed if it were 
required that the accomplice should be confirmed 
in every detail of th 2 crime his evidence would 
not be esseubial to the case ; it would be merely 
confirmatory of other and independent testi* 
mony. Again, the corroboration must be by 
some evidence other than that of an accomplice 
and therefore one accomplice’s evidence is not 
corroboration of the testimony of another ac¬ 
complice ; Rex v. Noakes (7). 

After examining these aud other authorities to 
the present date, we have come to the conclusion 
that the better opinion of the law upon this 
point is that stated in Reg v. Stubbs (4) by 
Parke, B. namely that the evidence of an accom¬ 
plice must be confirmed, not only as to the 
.circumstauces of the crime, but also as to tbe 
jidontity of the prisouer. The learned Baron 
|does not mean that there must be confirmation 
of all the circumstances of the crime; as we have 
already staged that is unnecessary. It is suffi¬ 
cient if there is confirmation as to a material 
circumstance of the crime and of the identity 
of the accused in relation to the crime. Parke, B., 
ga\e this opinion as a result of twenty-five 
>ears practice it was accepted by the other 
Judges and has been much relied upon in later 
cases. In Rex v. Wilkes (8) Alderson, B., said: 

The confirmation which I always advise juries 
o require is a confirmation of the accomplice in 
some fact which goes to fix the guilt on the 
particular person charged. You may legally 
couvict on the evidence of an accomplice only 
** J ? u . cai ? Sa f 0 ly rely cn his testimony, but I 
advise juries never to act on the evidence of an 
accomplice unless he is confirmed as to the 
particular parson who is charged with the 
QUeuce.” 

hold that evidence in 
be independent testimony 
accused by connecting or 


corroboration must 
which affects the 
tending to connect 


mm w ith t he crime. In other words, it must be 

(4) Dears 555. 

(5) [1894] 2 Q. B. 415=G3 D. J. M. C. 198 = 10 
R. 400=42 W. R. 037=18 Cox. C. C. 

o ~ l5 ~ 71 L - T - * 0d - 

(G) 3 Cox. C. C. 52G. 

I C1892] 5 C. * P. 326. * 

S ) [1834 ] 7 C. & P. 272. 
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evidence which implicates him, that is, which 
confirms in some material particulars, not only 
the evidence that the crime has been committed, 

but also that the prisouer committed it. 

The corroboration need not be direct evidence 
that tbe accused committed the crime ; it is 
sufficient if it is merely circumstantial evidence 
of his connexion with the crime. 

We have next to make some general 
observations on the manner in which 
the jail identifications were conducted. 
The practice adopted in this case was 
that when a person had been arrested 
charged with complicity in the conspiracy 
he was removed from the place of his 
arrest to a jail where he was in tho 
custody of jail officials and not police 
officials. After a certain period he was 
placed in a line which consisted partly 
of suspects but mainly of persons who 
were not suspected of complicity in a 
crime. All these persons were dressed 
in a manner which would prevent 
witnesses from recognizing a suspect by 
peculiarities of costume. Witnesses to 
the offences were then called in one by 
one. Saiyid Ainuddin was present at all 
identification proceedings. No two wit¬ 
nesses were allowed to communicate with 
one another. As each man completed 
his observation of the persons in the line 
he was put in a place where he could not 
communicate with any one else. As far 
as possible persons were selected of the 
same class and position in life as the 
suspects. The suspects wero permitted 
to change their places in the line from 
time to time. They were permitted to 
alter their personal appearance by chang¬ 
ing their clothes or by shaving, or having 
their hair cut or in other manners. 
After the identification proceedings were 
over Saiyid Ainuddin prepared a note 
embodying the results. These notos have 
been proved in the case. Saiyid Ainud¬ 
din has been examined' as a witness 
and cross-examined at great length. In 
this Court no suggestion has been made 
by any learned counsel that these identi¬ 
fication proceedings wore unfair in any 
respect, hut before the learned Sessions 
Judge sweeping allegations were made 
against the honesty of the identification 
proceedings. Our conclusion as to the 
manner in which the identification pro¬ 
ceedings wero conducted is that they 
wore conducted most carefully and 
absolutely honestly and that every pre¬ 
caution was taken to prevent dishonest 
or careless identification. In fact our 
criticizm is that in a desire to protect 
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the interests of the suspects the learned 
Magistrate was possibly inclined to place 
difficulties in the path of honest identi¬ 
fying witnesses. 

We have here to touch upon a point 
which arises out of the identifications. 
There have been occasions in this case in 
which witnesses who identified in jail a 
suspect in connexion with a particular 
offence were unable subsequently to 
ideutify that suspect either in the Court 
of the committing Magistrate or in the 
Court of the Sessions Judge or in both. 
It was argued in the Court below 
(although it was nob argued here) 
that evidence of identification in the 
jail could not be treated as subsequent 
independent evidence in the trial as such 
identification amounts to statements 
either expressed or implied made by 
certain persons that the individuals whom 
they pointed out were persons whom 
they recognised as having been con¬ 
cerned in a particular crime. Such 
statements not having been made on 
oath and having been made in the course 
of extra judicial proceedings they were 
admissible not as substantive evidence 
in the ca-o, but merely as evidence to 
corroborate or contradict their state¬ 
ments in Court and as such vvoio not 
admissible in evidence. The authority 
for this proposition is a decision of 
a Bench of two learned Judges of 
the Allahabad High Court which is 
repoited in Nagina v. Emperor (9). 
With great respect to the learned Judges 
who decided that appeal, wo are of 
opinion that although there is much 
that is correct in their observations the 
decision has omitted certain necessary 
qualifications. Reading the decision as 
it stands, it would almost appear that 
the learned Judgos laid down that in no 
circumstances was the evidence of such 
identification admissible. We cannot 
accept that conclusion. In our opinion, 
it it is proved that the victim of a cer¬ 
tain dacoity was present at jail indent,i- 
jtication proceedings and there stated in 
ithe presence of a third party that he 
identified a certain person as having 
ifcakon part in the dacoity, it is permis¬ 
sible bo produce evidence in a subsequent 
case that he made such an identification 
even if he has failed to identify that 
person in Court. In certain casos it 
might ho impossible for a witness to 

Ty ) A. i. R. 1921 All. 215. 
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identify again in Court. After having 
made the jail identification the witness 
might lose his eyesight, and in such a 
case it would nob be physically possible 
for him to repeat his identification. In 
a subsequent case in Emperor v. Abdul 
Wahab (L0) another Bench of the Allaha¬ 
bad High Court supplemented the deci¬ 
sion in Nagina v. Emperor (9) by point¬ 
ing out how such an identification could 
be proved in evidence. We agree with 
the conclusion of the learned Judges i 
the latter case. It is noted in the pres¬ 
ent case that when a witness who made 
an identification in jail was unable to 
repeat it in Court, outside evidence has 
been called to prove that the witness 
did make such identification and the 
circumstances in which he made it, and 
we find that evidence of this nature in¬ 
admissible. The question as to what 
weight is to be given to this evidence 
will be decided in the individial cases 
of each particular appellant. Obviously, 
when a man bad made an identification 
in jail proceedings and has been unable 
to repeat that identification in Court, 
his evidence of identification will be 
weakened, but. in the ei rcurustances 
which we have detailed, the evidence is 
admissible. Its value will be considered 
separately. 

finally, we have to state the method 
in which we have approached the evi¬ 
dence as bo the handwriting of particular 
appellants. The method adopted of 
proving the handwriting in this case has 
been by the production in some instances 
of witnesses who have proved that they 
were acquainted with the handwriting of 
the appellants. The main evidence, how¬ 
ever, has been the evidence of a certain Mr. 
Stott, a gentleman who is employed by 
the Government of India to report upon 
questions of bandwriting. The course 
adopted has been to prove by outside 
evidence that a certain document is in 
the bandwriting of a particular ap¬ 
pellant. 

The handwriting of the documents 
which the prosecution has endeavoured 
to prove against him has been compared 
by Mr. Stott with proved or admitted 
handwriting. We may call the latter- 
handwriting the standard handwriting. 
Mr. Stott made his comparisons privately 
but repeated and explained them in open 
Court. We hay© examined Mr. St ott's 

(To) A. I. R. 1925 A if.’**23=47 All. 30 (F. BJ. 
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evidence carefully and are satisfied that 
Mr. Stott is competent to express an 
opinion upon tbe points to which he has 
deposed. We have been particularly 
struck by the fact that he does not rely 
upon fanciful theories, and that his com- 
, parison is the comparison of a practical 
intelligent man with a wide experience 
of the subject based upon conclusions 
which appeal -to practical men. We 
have not, however, accepted Mr. Stott’s 
opinion as final. In every instance we 
have ourselves compared the handwrit- 
ing of the documents proposed to be 
proved with the standard handwriting 
of the particular appellant. We have 
derived much benefit from .his observa* 
tions but our findings are based upon 
what we have observed for ourselves. 
In every instance we find o irselves in 
agreement with Mr. Stott. 

The evidence in this case 
ous, and the points are not 
to grasp. Very many questions of fact 
and law have been discussed. Every 
important point which was raised before 
the trial Court has been argued at length 
by the learned counsel for the appellants 
and the learned counsel for the Crown. 
We have already touched on some of 
these questions and reference will be 
made i 1 detail later to many more, but 
we are not atbenptinj to make a re¬ 
ference to all the arguments. It would 
bo impossible to discuss every question 
raised, unless the judgramfc were per¬ 
mitted to extend to an undesirable size. 
Arguments of a transient character will 
not receive special comment in this 
judgment. No advantage will be gained 
by discussing them. It is to be remem¬ 
bered that the arguments in these ap- 
peais have lasted for sixteen working 
clays. 1 he arguments have been con¬ 
centrated arguments. There has bean 
little reiteration or repetition. Although 

areurn a f fu* d I scuss eve **y individual 
ig iment there is not a single argumont 

advanced before us which has not been 
considered. 

We . sh l a ' 11 firsfc state the evidence as to 
existence of the genoral conspiracy. 

v hafc evidence i* the evidence of 
accomphces. we shall note tbe corrobora 

con^? a,n y i a<? fcho existence of the 
conspiracy, bat w 3 shall forestall some 

arri^i . OOQoI,, «°ns at which we have 

the . r ® 3p . acfc of corroboration as to 

individual conspirator. Wherever 


in this portion of the judgment we state 
the conclusion that the evidence of an 
accomplice is corroborated as against an 
individual conspirator our reasons for 
the conclusion will be found in detail in 
that portion of the judgment which deals 
with his individual case. 

The first witness is the accomplice 
Brnarsi Lai who was arrested in this 
case and subsequently given pardon. 
Banarsi Lai is a Hindu of Shanjahaopur, 
a carpenter by caste. He was not a 
working carpenter, his father having 
amassed a competence as a contractor. 
He is now a man of about thirty years 
of age. His father died whet>, he was 
seventeen leaving him over Rs, 50,000 in 
cash and immovable property. He was 
a spendthrift and dissolute on his own 
aimission and in four years he had 
wasted practically all his means. In 
1921, after he had lost the greater part 
of his money he engaged in politics and 
became Secretary to the local Congress 
Committee in Shahjahanpur. In con¬ 
nexion with his political activities he 
became acquainted with Ashfaqullah 
and Ram Prasad. We note here that in 
this appeal we shall refer to the evi¬ 
dence on the record against Ashfaqullah. 
By the adoption of this course we are 
not prejudicing Ashfaqullah in any way. 
We have already heard his appeal and 
the conclusions at which we arrive 
against him in this appeal are the con¬ 
clusions at which we have arrived 
against him in his own appeal which will 
be docided with this appeal. A*, how¬ 
ever, Sachindra Nath Bakhshi has not yet 
appealed and there is still time for him 
to do so, we have refrained from con¬ 
sidering the evidence against him in this 
case, and wo have not allowed any dis¬ 
cussion upon it. As far as Sachindra 
Nath Bakhshi is concerned we know 
nothing as to what ho is alleged to have 
done and have naturally formed no con¬ 
clusions ouo way or another in respect of 
him. Rim Prasad is a man who is now 
about twenty-eight yoars of age. Ilis 
homo is in the Gwalior Stato, but for 
many years ho has beon residing in Shah- 
jahanp ir. We are not prejudicing him 
by stating that he has been largely 
engagel in political activities. He has 
himself preyed on the notice of the 
Court that ho has boon largely engaged 
in political activities, and attributeslois 
prosocution to the fact that those politi- 
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cal activities have rendered him an object 
of undeserved suspicion. Ram Prasad 
has been for some time carrying on busi¬ 
ness as the manager of a firm in Shah¬ 
jahanpur which deals in silk. He had 
also other business interests. Ashfaqul- 
lah is a Pathan of good family and some 
social position. He *is about the same 
age as Ram Prasad. He resided in Shah- 
jahanpur .living on his own means and 
not engaged in any employment. Ram 
Prasad and Ashfaqullah and Banarsi 
Lai were according bo Banarsi Hal's evi¬ 
dence great friends. They went toge* 
ther to the meeting of the Congress at 
Abmadabad in 1921. Ram Prasad used 
to lend books to the other two. These 
books were books extolling revolution as 
the solution of life. In 1922 the three 
friends went to the meeting of the Con¬ 
gress in Gaya. Another person present 
at the Congress was Prem Kishan Khan- 
na appellant. Prem Kishan is now 
about twenty-six years of age. He is the 
sdo of an laiian engineer who is on the 
staff of the East Indian Railway. He 
has been working for some years as a 
contractor in Shah jahanpur. 

In 1924, according to Banarsi Lai at 
the end of the hob weather or at the be¬ 
ginning of the rains (that is to say aboub 
July), a man who has been identified as 
the appellant Jogesh Chandra Chabterji 
came to Shahjahanpur. He passed him¬ 
self off under names which were-clearly 
fictitious : “ Roy Mahasho” or “Rcy 
Dado. " This man is a resident of a 
village in the Dacca District of Bengal. 
A meeting was held in the house of Rim 
Prasad at which there were present 
Jogesh Chandra Chatterji, Ram Prasad, 
Ram Dulare, appellant, Ashfaqullah, 
Banarsi Lai and a tall man about whom 
nothing is known. Ram Dulare is a 
youth who lives in Cawnpore. lie ap¬ 
parently does not earn his own living. 
According bo Banarsi Lai this meeting 
was to discuss the formation of a branch 
of a revolutionary society in Shahjahan¬ 
pur. The organizers of this society were 
Jogesh Chandra Chatterji, Ram Dulare 
and the tall man. It was decided to 
form this society. Ram Prasad was ap¬ 
pointed provincial organizer. Ashfaqul¬ 
lah was appointed his assistant. 
Banarsi Lai was enrolled as a sympa¬ 
thizer. According to Banarsi Lai 

Roy Mahasha had said that the English were 
to bo slain and turned out of India by force and 


aa Independent Indiiu republic wis to be estab¬ 
lished. He said that all the public of India was 
to be armed and to be made acquainted with the 
ai ms and objects of this revolutionary sooiety.He 
also said that the money "required was to be 
obtained by dacoities. It was to be collected 
for getting arms and for propaganda. The pro¬ 
paganda was to be by pamphlets, books, leaflets 
and other printed matter. Ram Prasad and. 
Ram Dulare were present and supported Roy 
Mahasha with their remarks. Roy Mahasha 
said names should not be given or asked and 
any harm caused by a member to the Society 
would be punished by death. 

A few day3 afterwards Raushan Singh, 
appellant, appeared on the scene. Rau¬ 
shan Singh is a Thakur who has some 
interest in landed property in a village 
in the Shahjahanpur District. He is 
now a man of about thirty-six years of age. 
Raushan Singh had previously known 
Ram Dulare. He was an old friend of 
Banarsi L*l. 

We now leave for the present the 
evidence of Banarsi Lai and come to a 
statement made by Bamvari Lai. Ban- 
wari Lai, as has already been said, 
was one of the accused in this case, 
made a full confession on the 3rd 
January 1926, before the Special Magis¬ 
trate. He retracted this confession 
before the Special Magistrate on the 
20bb March 1926. He stated before the 
committing Magistrate on that date that 
he had made this confession under the 
promise of a pardon, but that, as he was 
not satisfied with the terms offered him 
he refused to repeat it. He stated that 
the confession was absolutey untrue, and 
had boon made by him solely in order 
to got easily out of the case. On the 
18ih December 1926, he resiled from, 
that position before the Sessions Judge* 
He there stated that his original con - 
fession was absolutely true, as far as ifc 
went, bub that in it he had omitted to 
mention the name of one accused person 
as a member of the conspiracy because 
he wished to shield that person. He 
said that he had retracted his confession 
before the Magistrate at the request of 
Ram Prasad who said it would be to the 
profit of the remaining accused if he 

did sc. He continued: 

At first I was unwilling, but when Ram 
Prasad said tbat it was the opinion of the 
counsel that it should be retracted then 1 
agreed. He also said that he had no hope that 
Ranarsi would retract, but he had hopes about 
me and so I agreod. He also said tliat Mr. Chau* 
dhri will be counsel for me ; so I retraoted. 

He admitted that all the allegations 
made by him against Mr. Horton were 
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untrue. He wag subsequently convicted 
■and sentenced to five years’ rigorous 
imprisonment. He has not appealed and 
the period in which he could appeal has 
now expired. 

This confession is admissible in evi¬ 
dence against all the appellants under 
the provisions of S. 10, Indian Evidence 
Act. It can also be taken into consi¬ 
deration against them under the provi¬ 
sions of S. 30 of the same Act. Accord¬ 
ing to this confession he is a Kayasth, 
aged now about twenty-four, a resident 
of Osah in the Rae Bareli District. His 
father is an estate manager. When he 
was about sixteen he left the Govern¬ 
ment High School at which he was a 
pupil, to show his sympathy with the 
non-co-operation movement and joined 
various nationalist institutions. He 
worked for the Partabgarh Congress 
Committee and went to jail for six 
months as a result of his activities. 

Afterwards he lived for some time on 
and off in Allahabad. According to 
this oonfessmn he met Jogesh Chandra 
Chatterj. in 1923. In Allahabad Jogesh 
Chandra Chatterji informed .him that 
there were revolutionary societies in 
che making. Banwari Bal wished to go 
to Lahore to join the Tilak School of 
Politics, but on Jogesh Chandra’s advice 
be went to Partabgarh to see if he could 
establish a branch of the revolutionary 
society there. y 

We now return to Prem Kishau 
Khanna. On the 31st March 1924, Prom 
, han Khanna obtained an arms licenso 

iditol P03 ? 3 ^° U ° f a Mausar automatic 
pistol of German manufacture. Tbis 

contl; Wa V ' 30J loadin S a magazine 
containing ten cartridges. He was in a 

good position to obtain the license 

owing to the position held by his father 

t^pTr, 1 "^ 8 superior service 
of the Bast Indian Railway Company. 

It m proved and almitted that on the 
Uh August Rial, Ram Prasad purchased 
nfty cartridges from the firm of P. N 

a ‘Jr * llcan,ed dealers in arms 

and ammunition at Cawnpore. He pur- 

of p™ th r?- 3S u^cartridges on the authority 

V C9QSe ’ The Purchase 

The fifr S by . *? ara d>raaad >"n person. 
mad„ y . cart ” d 9 aa in question wore 

trido«. UP "t ° 1,p5 °°«taini ng ten car- 
o‘r® 3 6ach - e The cartridges were of 

PabHk Mauser'- 0t The ' De " b3ohe WafIen 

ra.auser. Ihe cartridges were of 
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metal. On the base of each cartridge 



• .- ****** 9 uuuor cne rules, Co 

sign in a register as purchaser. He 
signed the register. He did not sign his 
own name. He signed the name of 
Prem Kishan.” This is admitted. 

Ihe significance of this incident will 
be seen when the evidence as to the 
commission of the dacoities is considered. 

On the 18th October 1921, Jogesh 
Chandra Chatterji was arrested in Cal¬ 
cutta as a suspicious character. He was 

arrested by members of the Calcutta 
police force. We shall consider the cir¬ 
cumstances of his arrest when we con¬ 
sider his individual case. We note here 
that we are satisfied that on his arrest a 

Th P0 f P ‘ 198 ^ was found on him. 

The following was written on this paper 
iu a handwriting unknown : 

OctoC e Sq&°- th V P : C - held ou the 3rd 

and fhl whlch five among sis attended 

and the following resolutions were passed. 

less' effirdlw 6 IU V,eW the facfc thafc more or 
less emotent representatives actiug as or in 

in P th C A Yu f d ! 9tc *?.‘ or g^D'zer- are already posted 
in the following districts : 

Benares Allahabad. Pirtabgirh. Cawnpore 

pur P , Ur \ J / Unpur - Hafnir-’ 

a r ’ ^■‘■rukhabad, Mampuri, Etawab, A era 

Etfh^' Bulan dshahar, Meerut, Defhi,’ 

Mut-Uaru!^?: 1 ' 5 '’ ^hab jahaupur! 

thn?d^m a i ning districts of these provinces be 
as de ? am ° n . S fche Said organizers so 'long 

ava^fbm tn ^ m ber , ° f effioieu * iaeu are not 
district. 0 * ** d,str,ct organizer in each 

L Benares, Mirzapur, Ghazipur, Balia, Jaun- 

nf a TK Basti, Gorakhpur, Rai Bareilly. 
III. Jhansi, Banda. 

IE Cawnpore Rai Bareilly, Gorakpur. Uuao. 

IV. Aligirh, Anupsir. 

V. Meerut Shaharanpur, Debra Dun. Almori 

Bijnour, Budaun, Moradabad. ’ 

VI. Shahjahanpur, Nainital, Garhwal Eak- 

hirapur, Sitapur, Hardoi. 

VII. As at present there is no member to 
represent the Pyz.bui division consisting 

f 1 O v f t lba ' 1, Bahraich, Gonda. Bara B ui ki 
and Sultanpur it is resolved that a suitable 
member be sent there to take charge of the centre 

at the earliest opportunity. Qtr ° 

2 . Phat at least one hundrel rn /_ 
dored to be the least expenditure in case of ’dfr a 
necessity at present) be raised bv sub c r nri " 
from members and sympathisers of the follow! 
centres; Benares. Cawnpore, JhVa,?. 
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Meerut aud Shajahanpur, the sum beiag con- 
tributed equally by each centre, 

fa) That at least a subscription ol four anuas 
be realised every mouth from each member of 
the association. 

(o) That the above resolution is to be given 
effect to within th3 next two months. 

3. That the mjeting recognizes that the fc)tal 

number of its members up to the present time is 
about o 10 hundred, the following being the total 
strength in each centre : Benares 19—Cawu- 

pore 22-- Jhansi 15--Aligarh 12,--Meerut (not 
yet reeeiveJ).--Shahjahaupnr 8. 

4. That the raiesiig is of the opinion that 
th j fo’ lowing imtndi kte steps be t iken as regards 
its propaganda through uewspipers aud maga¬ 
zines which can bj utilized by the members of 
different ceutres : 

(a) To set up a campaign agiinst the G. I. D. 
activities. 

(b) To sot up a cam.) big i ag linst the repres¬ 
sive laws and measures. 

(c) To critioize the congress activities that 
hinder the work of the association. 

(d) To preaoh social revolutionary ideas and 
com nunistic principles. 

(e) To collect stories episodes and other 
materials for publication. 

5. That the department of F mmey collec¬ 
tion be at prosen > pi tee 1 u idee tae sole chtrgi 
of Nos. 2, 4 and 6 subjjct to occasional supervi¬ 
sion by the P. C. All information regarding 
this department from different centres bo 
submitted to the said Nos. 2, 4 and G. 

Th it instead of five d ep irtments as mentioned 
in the general constitution at rules aud regula¬ 
tion-. only two departments be set up at 
present : 

(a) Propaganda to be guided by Nos. 1, 8 and 5. 

(b) Collection of funds aud arms by Nos. 2, 
4 and G. 

7. Thit aTl the genoral constitutional rules 
aud regulations be enforced iu their entirety 
except the Gth resolution which was accepted 
after amendment for the present. 

8. That every possible care be taken as 
regards the secreiy of the activities of the 
a-soci atiou. 

‘J. Tbit every district organizer should try 
hi» best to help the local clubs and associations 
started with principles which raty directly or 
indirectly promote the cause of revolution and 
to try to beootn j lumbers of the congress and 
take part in its activities whonover advisable 
putting in view the rules of the association. 

10 Tbit every district organizer should 
ui ike arrangements to.visit neighbouring villages 
and labour centres with the objoot ol gaiui ig 
their syinpithy. 

11. That to provide workers with work it is 
necessary to divide the district activities into 
three channels— 

( a ) Village works. 

(b) Secret works. 

(c) Local social fu;i)tious and activities 
connected with clubs a.id associations. 

The Bengal police did not follow up 
tlio clues contained iu this document. 
It is unfortunate that they did not do so. 
This much, however, should be said to 
explain their inaction. There was no* 


thing upon this paper to show where the 
meeting of “ P. G." (provincial com¬ 
mittee) was held and there was nothing 
to shew who were the members. About 
the period the Criminal Investigation 
Department of Calcutta and in fact the 
whole of the Policj Force of Calcutta 
were very actively occupied in the sup¬ 
pression of movements connected directly 
with their own province. This afforded 
considerable excuse for delay in com¬ 
municating the arrest to the police of 
this province. 

The next witness whose evidence we 
shall consider is also an accomplice who 
was arrested in this case. A pardon was 
subsequently tendered to him. He is a 
Bengali youth called Indu Bhushan 
Mittra. Iq 1924 he was fourteen years 
old. He was then residing with his 
father Dr. H. D. Mittra, Health Officer 
of Shajahanpur, and was studying in the 
High School at Shajahanpur. Ram Pra¬ 
sad made his acquaintance and lent him 
books. He says : 

The effect caused by my reading tho 3 e books 
was that the English were ruling India by foroe 
and by a revolt they should be drive ) out of 
India by force. 

Ram Prasad showed him the rules of 
the revolutionary society. They are the 
rule9 which Mr. Hamilton calls the 

yellow leaflet." We shall state what 
they were at a later place. He also gave 
him a copy of the ‘ Revolutionary ’ to read. 
As a result of Ram Prasad’s conversation, 
the perusal of these 1 books and “ the Revo¬ 
lutionary ” he wished to join the society. 
Owing to his youth he was not accepted 
as a working member but he was em¬ 
ployed by Ram Prasad as a person to 
whom letters of a compromising nature 
were to be sent. On receipt of these 
letters he handed them over to Ram 
Pra-al. He knew that the letters were 
intended for Ram Prasad by the fact that 
there was a special mark under the name 
of the post town “ Shahjahanpur.’ 1 The 
letters were addressed to Indu .Bhu¬ 
shan Mittra. He receive I a largo num¬ 
ber of letters. 

According to Banarsi Dal the member 3 
of the Shahjahanpur branch of the revolu" 
tionary society were only Ram Prasad.- 
Ashfaqullah and himself. Banarsi Dai 
stated that Prem Kisban, Raushan Singh. 
Indu Bhushan and a man who has since 
been acquitted and bo whom reference need 
not bo made, were friends and associates 
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of Ram Prasad, but; that;, as far as he 
knew, none of them were members of the 
society. Indu Bhushan Mittra has, 
however, stated that he considered him¬ 
self a member of the society and that he 
understood that, in addition to Ram 
Prasad and Ashfaqullah, Prem Kishan 
.and Raushan Singh were also members 
of the society. He added that he did 
not know that Banarsi Hal was a mem¬ 
ber. Banarsi Lai has deposed that the 
members used assumed names amongst 
themselves. He was called “ Babua, " 
Ram Prasad was called “ Anant Parkash ” 
and other names. Ashfaqullah was 
called “Kunwarji” or “ Warsi. ” He 
introduced the names of two other appel¬ 
lants who, he said, were members of the 
party, but who did not belong to Shah” 
jahanpur. One of these was Manmatha 
Natn Gupta, and the other was Ram 
Kishan Khatri. He said that these 
men used to visit Shah jahanpur. Man- 
matha Nath Gupta is a youth who resides 
m Benares and was studying there in a 
privately managed school in which 
Da mod a r Sarup was a master. Manmatha 

r J? upfca known under the name 
of Nawab.” Ram Kishan Khatri is a 
young man from the Central Provinces 
Ho is a resident of Chanda. He has 
stated that he has now become a reli¬ 
gious ascetic. He was known under the 
name of Ganga Ram. ” 


According to Ex. P-193 the province 
was to be divided into revolutionary 
centres each with headquarters. Ac¬ 
cording to the prosecution there was a 
centre in Benare* to which belonged 
Rajendra Nath Lahiri, appellant, Man¬ 
matha. Nath Gupta, Ram Nath Pande, 
appellant, Raj Kumar Sinha, appellant, 
and Damodar Sarup. Rajendra Nath 
Habiri is a man who is now about 21 or 
-o years old. He occupied himself in 
Henares partly as a student at the Hindu 
mversity and partly assisting in a shop 
belonging to his brother. The shop is a 
medical dispensary known as “ Star & 
Manmatha Nath Gupta has a l- 
leaJy been described. Ram Nath Pande 
is a schoolboy at Benares. R a j Kumar 

that H 19 1 r03ideDfc of Gawnpore, but at 

the ot T . 10 T^ a ? roa(lin S as a student in 
ne Central Hindu College. IIo is now 

a man of about 21 yearsof age. Damo 

Vidvn ' va3 . a master at the Kashi 

in h * a conducted school 

Benares. Manmatha Nath, as has 
1927 0/19 & 50 


already been stated, was studying at this 
school. We have had to consider certain 
facts about Damodar Sarup, although ho 
has not been convicted in this case. He 
has neither been convicted nor acquitted. 
Prom the commencement of proceedings 
he starved himself with the result that 
his health became so seriously affected 
that it was not considered desirable to 
proceed with the case against him. We 
do not consider that the fact that he 
has deliberately prevented a decision by 
his own act, is a sufficient reason for 
ignoring his connexion with the case. 
But we shall, as far as possible, avoid an 
expression of opinion as to his guilt or 
innocence. Wo have here to add the 
names of two other persons. Parnawesh 
Kumar Chatterji is odq. He is a 
youth residing in Jubbulpur who has 
been convicted and has appealed, but 
who has subsequently withdrawn his 
defence. The ocher is Kunwar Bahadur 
who is one of the witnesses. He is a 
young man who has not been prosecuted, 
a great friend of Banwari Lai. He has 
given evidence against Banwari Lai. 

. . . ^ prosecuted, ho 

is on his own showing an accomplice. 
He sympathized with the movement and 
used to receive letters and money orders 
on behalf of Banwari Bal. 

When Parnawesh Kumar Chatterji 
was arrested a postcard (iCx. P-171) was 
found in his possession. It is dated 11th 
November and was receive ! in November 

1 he following is a translation of 
its con ton ts : 


iMrnawosh, 

1 ^ T tToff reCe l Ved yoUr J ettor ' Fr o n reading your 
Lbt letter it seems that your mind is still full 

ofremor.se. Deir Parnawesh, this is not ri^ht 
coulltlo 'J h * s become similar on looking at 
the circumstances. But a faint light of hope 
has appeared amidst hopelessness. P 

I have secured one carpenter who will 

Ka^hhla he R hmS ' i Bu iu ha r° UOt yet toUi to 
Jvashicla. Remember that he is to be paid his 

labour and expenses. One will be prepared 

w m!" 1 nine or ten days. But I have nothing 

with mo. However, I shall mauago anyhow to 

rurch^e tho first os:. I „ la linking what 

Will happen next. I want to have your advice 

m the matter. You are a business man So 

1 write to you about this petty tr 

vou Win not mind it. It isV^Iosa 

Kashida, becauso he too is penniless Do „ ? 

JIy t *ove'to'you.'** 

Yours, Anil. 
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Wo find this postcard to have b9on in 
the handwriting of Manmatba Nath 
Gupta. 

Kunwar Bahadur has depssed that it 
was a practice among the conspirators 
to veil their meaning by the use of 
expressions which meant something 
definite to the recipient that was not 
borne out by the words. He says : 

Bnvviri Dil raid out som3 of the letters. 
I re-ne-nbar tha expressions. How is mother ? 
Father is pissing through station, meet him 
theca Binwiri Lai explained that How is 
mo that ’ me int how is the work of the society 
goiii" on and ‘ father’ was the central organizer. 
He was the central organizer of the Revolu¬ 
tionary Society. 

lb is a fair inference apart from 
Kunwar Bahadur’s evidence that these 
documents have an inner meaning. It 
is nob clear what the reference is to the 
carpenter” who is tc prepare the 
thing.” It is, however, noticeable that 
some 'six weeks after thi3 postcard was 
received the “ Revolutionary ” was cir¬ 
culated, and it is in evidence, as will be 
seen later, that funds were required for 
the printing. The reference to the 
“carpenter” may be a reference to the 
printing of the “Revolutionary.” Sub¬ 
sequent evidence will show that both 
Manmatba Nath Gupta and Parnawesh 
Kumar Chabberji were on what may be 
called the secretarial staff of the revolu¬ 
tionary organization. 

On the 28bh November 1921, Rs. 10 
were sent by money order (Ex. P-96) bo 
Banwari Lai in the name of Kunwar 
Bahadur from Cawnpore. The name of 
the remitter is signed N. Prasad. We 
find it proved that the handwriting of 
the money order is that of the appellant 
Suresh Chandra Bhattacharji who signed 
the money order as N. Prasad. Suresh 
Cbandra Bhattacharji is a man who 
is now about 28 yeai-3 of age. He 
resides in Cawnporo whore he works as 
Assistant Editor of a newspaper. 


On the 25th December 1924, the Bam- 
rauli dacoity took place. Wo shall refer 
to this dacoity lator grouping it with the 
other dacoitie3. On the 2nd January 
1925. a money order for Rs. 15 was sent 
to Kunwar Bahadur on behalf of Ban¬ 
wari Lai from Dasasumedh, a quarter of 
the Benares city. It purported to he 
sent by Kashi Nath Bajpeyi of Benares. 
Wo find it proved that the handwriting 
on this money order was that of Rajendra 
Nath Laliiri. Banarsi Lai has deposed 


that at the end of 1924 or the beginning 
of 1925, that is to say. directly after the 
commission of the Bamrauli dacoity, the 
following incident occurred. We give it 
in his own words : 

Whoa I again mat Rim Prasad it was that he 
came to my house 11a gave me some ornaments 
mainly silver and gold. He told me to melt 
them, sell the metal and give him the proceed?# 
He gave them to me as I had a Sarrafi shop. I 
did so and sold the metal for some Rs. 500. It 
was the end of 1924 or the beginning of 1925. He 
did not tell m3 where he had got the ornaments 
nor did I ask- 

When I next saw Ashfaquallah .1 told him 
about this and he said the ornaments came from 
a dacoity and Rs. 500 cash had also been got. I 
did not ask for particulars nor did he give any. 
He did not name any of the perpetrators save 
Ram Prasad and himself. 

As has already been stated “ The Revo¬ 
lutionary” was circulated between the 
28bh and the 31sb January 1925. Kalka 
Prasad, Sub-Postmaster of the Kamaeka 
Sub'Posb Office, Benares city, has proved 
that oq the 21st January 1925 five regis¬ 
tered packages were posted from Kama- 
cha : one was addressed to Gopi Nath 
Shukla, Cawopore, the second wa3 ad¬ 
dressed to Banarsi Lai Kokash, Shahja- 
hanpur, the third was addressed to Par¬ 
nawesh Chabberji, Jubbulpur, the fourth 
was addressed to Kunwar Bahadur Sri* 
vastava, Rae Bareli, and the fifth was 
addressed to Kundan Lai, Sitaganj, Par* 
tabgarh District. He has proved the 
despatch from his registers. It is in evi" 
dence that the receipt for the first pack¬ 
age was given by a man called Suraj 
Bali on behalf of Gopi Nath on the 24th 
January 1925. That receipt is Ex. P'53. 
The receipt for the second package was 
given by Banarsi Lai, the accomplice, on 
the 23rd January 1925. That receipt is 
Ex. P-17. The receipt for the third 
package was given by Parnawesh Chat- 
terji, the appellant, on the 23rd January 
1925. That receipt is Ex. P-134. The 
receipt for the fourth package -was given 
by Kunwar Bahadur, the witness, on the 
24bh January 1925. That receipt is Ex. 
P-61. There is no evidence to connect 
the fifth package with the conspiracy- 
To understand the reference to Gopi Nath 
and Suraj Bali it is necessary to examine 
the evidence of Gopi Nath. He is also 
an accomplice. Gopi Nath, who is other¬ 
wise known a3 Gopi Mohan, is a young 
man residing in Cawnpore who makes his 
living as a private tutor. He has deposed 
that ho was an intimate friend of Ram 
Dulare, appellant, and of Suresh Chandra 


1927 


Ram Prasad v. 

Bhattacharji, appellant, and he worked 
for Rain Dulare, who, to his knowledge, 
was a member of the revolutionary party 
a3 a recipient of letters in the same man¬ 
ner that Indu Bbushau worked for Ram 
Prasad. These recipients of letters are 
known amongst the revolutionaries as 
post offices ” or “ post boxes.*' Now 
we have it from an independent witness 
Suraj Bali that he received this package 
which was addressed to Gopi Mohan, and 
Gopi Mohan's evidence indicates very 
clearly that this package contained copies 
of The Revolutionary.” Banarsi Lai 
•definitely states that his package con¬ 
tained copies of The Revolutionary.” 
In respect of Parnawesh Cbatterji there 
is no evidence that his package contained 
copies of “ The Revolutionary.” Kun- 
war Bahadur, however, has deposed that 
his package contained copies of “ The Re¬ 
volutionary. Banarsi Lai has deposed 
that he assisted in distributing the copies 
of The Revolutionary.” There are a 
very large number of witnesses who proved 
the distribution of “The Revolutionary.” 
an these provinces. 


We have here to consider the author¬ 
ship of “ The Revolutionary ” The 
learned Judge, Mr. Hamilton, has al 
his original page 100 of his judgment 
•discussed this question and has arrived at 
the conclusion that Sachindra Nath San- 

y ? “ h * 3nob appealed, was the author 
of The Revolutionary.” Pandit J a -at 
N a rain has argued before this Court °in 

•favour of the conciusion that Sachindra 

rsath Sanyal was tho author of “ The 
Revolutionary.” We consider that it is 
'estabhshed on tho evidence that Sachin- ra 
rsath Sanyal was tho author of “ The 
Revolutionary." Tho point is of no im- 
iportance as against him as ho has not 
appealed and tho point is of practically 

oViri r” as: against the appellants. 

finings it is established beyond 
reasonable doubt that " The Rovolution- 

atn,. a ' TaS r ,S iu ed bysJms of the eonspir- 
ateis iq furtherance of tho purposes of 

the conspiracy, and as far as the appel- 

who °?, noe,ae J i6 » of no importance 
who was the author. On the 0th b’ob- 

mvl ry P?/’ 10 wore sent by money 

•Older to Kunwar Bahadur on behalf of 

son from Dasasumedh by a pei- 

(““ P h 9°3r W h i m r' f K ’ L '- Srivastava 

in-on tu We bnd fcha6 1,10 haud wrifc- 

Nafch r?i ^ n0 y° rd9r bhab of Rajetidra 
JNath Bahin. On tho 19th February 
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1925, Rs. 15 were sent by money order to 

Kunwar Bahadur on behalf of Banwari 

Lai. The money order, Ex. P-94, was 

sent again from Dasasumedh by a person 

who called himself K. P. Srivastava. 

We again find that the handwriting was 

the handwriting of Rajendra Nath 
Lahin. 

On the 25th February Sachindra Nath 
Sanyal was arrested in Calcutta. He 
was subsequently convicted by Courts in 
Bengal. As we havo stated already lie 
has not appealed in this ease. On fcbe 
9th March 1925, the Bichpuri dacoiby 
was committed and on -the 21th March 
1925, the Dwarkapur dacoity was com¬ 
mitted. We shall refer to these dacoities 
in their places. At the end of June or 
the beginning of July 1925, Banarsi Lai 
deposed that he saw Rajendra Nath 
Lahiri in Ram Prasad’s house in Shahja- 
hanpur. At the end of July or the be¬ 
ginning of August 1925, Manmatha Nath 
Gupta and six or seven other men arrived 
accoiding to Banarsi at Shahjahanpur. 
Ram Pra c ad told Banarsi to provide-them 
with accommodation. He had not room 
in hi3 own house but took a house from 
a certain Kishan Lai. Kishan Lai cor¬ 
roborates this fact. These men are stated 
by Banarsi Lai to have been Manmatha 
Nath Gupta, Rajendra Nath Lahiri 
Banwari Lai, Makundi Lai and others.’ 
This is the first occasion on which refer¬ 
ence has been made to Makundi Lai, 
appellant. Makundi Lai is a man 
who is now over thirty years 
of age. He apparently does no work. 
He resides in Aurayya in the Etawah 
District. On the 3rd August 1925 
Makundi Lai sent from Shahjahanpur a 
money order Ex. P-3-8, to his wife 
Lachmi Bai who was then living in Ben¬ 
ares. Upon the coupon which was to 
bo kept by tho addressee ho wrote : 

1 am well. It will taka one week more. 
\our well-wisher Mukuudi Dal. Do not be 
anxious at all. 

Shortly before the 9th August 1925, 
those men loft Shahjahanpur with Ram 
Prasad and Ashfaqullah. On the 9fch 
August 1925. the train dacoity was 
committed. This will ho referred to in 
another place. 

After Mr. Horton was put in char-e 
of the investigation his attention was 
attracted to Shahjahanpur as ho had 
hoard that some of tho notes stolen in 
tho train dacoity had been traced there 
Suspicion fell on Ram Prasad and it was 
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subsequently stated that Indu Bhushaa 
■was suspected of being bis “ post office. ” 
In consequence Mr. Horton got into 
communication with Khan Sahib Idris 
Ahmad, Head Master of tbe Shahjahan- 
pur High School, in which Indu Bhu- 
shan was studying, and arranged with 
Khan Sahib Idris Ahmad that be should 
open letters addressed to Indu Bhushan, 
take copies of tba'contents, re-close the 
letters, deliver them to Indu Bhushan 
and inform the police of what the letters 
contained. Khan Sahib Idris Ahmad 
complied with these instructions. Let¬ 
ters were intercepted. The contents of 
the following have been placed upon the 
record. 

Exhibit P. 138A. This is dated the 
4th September 1925. It bore the post¬ 
mark of Dasasumedh. It is as follows : 

My dear friend, 

Yours of the first instant. I sent the intro¬ 
duction letters already. 1 think by this time 
you havo received them. I have written to 
Kali Babu to come at the time. He will come 

no doubt. .. 

You have not written anything about L;»laji. 

I am really surprised. There is no able man to 
represent No. 7 and methinks he is the fittest 
man and ho has got resources in that side too. 
Ho will bo able to have his assistants in a short 
time iu that side. I proposed to him and he is 
ready. Now he is anxious to go to the assembly. 
3f 1 do not take him with me he will bo 
wounded, and he has been already wounded by 
some parsons. I am now in a false position. 
1! you do not objact I shall take him too with 

1HC • 

Please reply sharp, I am re illy anxious. Bidri 
has not yet left—he hopes to in a ^hort time. 
Bidyarthi (name not intelligible) his come back 
from his place with an excuse. When I meet 
you I shall toll you everything. Do uot u;e 
the name in which you generally write to me 
and others, it has come into tho notice of 
interested persons: change it and use some 
other name. 

Yours 

Jawahir Lai. 

Ex. P-140 is as follows : 

Hardwar. 

Mv dear brother, 

Arrived here safely. I am enjoying sound 
health. If you want to see me, come as sharp 
as you can, for perhaps I will have to go to take 
mv landed property within a week. 

Enquire me freely at Ft. Almaswarup 
Guru Man dal. My B. C. to you anu all 

friends. The atmosphere of this place is 
all right. 


Ji’s 

my 

also 


Please come very soon. 


Ex. P. 141. 


Yours, 

(Sd.) Narendra. 


Vaishya Orphange Meerut-, 
Dated 9th September 1925. 

My dear brother. 


Everything is all right. All arrangements^ 
about the Executive Committee of the Orphange- 
are complete. The Updeshak at Lahore has pro¬ 
mised to attend the function. You are re¬ 
quested to intimate to your frieuds to put up in 
various Dharamshalas. Jain Dharamshala is- 
in the way to the railway station. Dharam 
Das Dharamshala is just near the clock tower 
and Ganga Rai's Dharamshala is near Queja. 
Ganj. 

The place of the function has been after due- 
deliberation fixed at my own place. 

Yours, 
Supdt. V, O. 

Here the heading “ Vaishya Orphan¬ 
age Meerut ” was apparently a printed 
heading. The word “ updesbak " means^ 
lecturer. “ Queja Ganj " probably means 
Qaisarganj, a well known quarter of 
Meerut. 

Ex. B-1I2 undated received on the 
12th September is as follows : 

My dear brother. 

Received vour kind favour. I am enjoying 
sound health. Do uot be anxious for me so 
much. Kiudly mind well I will not go without 
taking your permission. But come as soon as 
possible. Up to this time I have, not taken visit 
of him. (My guru) he will corno to-day or 
tomorrow morning. 

After meeting him I will settle whether I will 
have to go to take my property or uot. If he 
will order me to go with, him to take . my pro¬ 
perty. my position will be very awkward. Still 
anyhow! will detain. But you must come on 
IGth morning here. 

(You must start by Dehra Dun mail on 15tb> 
night/. I will be on station platform on that 
morning. 

Tell my B. C. to my friends. 

Yours, 

Narendra. 

It will be remembered that all these- 
letters were letters intended for Ram 
Prasad. Mr. Horton further received 
from *a police informer, whose name- 
lie preferred not to disclose. Ex. P-482* 
This is as follows : 

Shab jihaupur. 

8th September 1925. 

My dear Undel, 

We are all right. Ferhaps you are aware ob 
the fact that tho shradha ceremony of our. 
grandfather will be celebrated on tbe 13th in¬ 
stant (Sunday) and your presence is quite neces¬ 
sary. Consequently 1 request you to reach No. i 
on the tixed time and oblige. 

Yours as ever. 

Rudra. 


P. S.—Kindly start on the 12th 
for Delhi and from there you can 
very easily. \ou will find 
Orphanage. 


instant direct 
get the train 
me in the 
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Ram Prasad 

This letter is proved to be in the 
handwriting of Ram Prasad. At the 
flame time the Calcutta Criminal In¬ 
vestigation Department were intercept- 
ing letters. They were intercepting 
'letters that were being despatched to 
K. C. Guha, Engineer and Contractor, 
48 Sankaripara R^ad, Bhawanipur, Cal¬ 
cutta. They took copies of the contents 
of these letters and photographed them. 
Three important letters of this class 
wore Exs. P-210, P-211 and P-212 which 
are translations of Exs. P-200, P-202 and 
P-204. K, C. Guha gave evidence. He 
denied all knowledge of any of these 
letters and said that he had never re¬ 
ceived them. A relation of his called 
P. C. Guha, a student in Calcutta, has 
stated that he used to take these letters 
which were addressed to K. C. Guha and 
deliver them to persons whom he could 
not identify. He said that these two 
persons had met him on the road and 
that he agreed to hand them letters ad¬ 
dressed to Mr. K. C. Guha for payment. 
He received twenty to twenty-five rupees 
and handed over the letters accordingly. 
Exs. P-210, P-211 and P-2L2 are clearly 
chree of these letters. The letters were 
in Bengali. It is proved from the photo¬ 
graphs of the letters and the envelopes 
that they are in the handwriting of 
Rijendra Nath Lahiri. The following 
are the letters : 

Ex. P-210. 

To my dear, 

It is very wrong of you, brother, thit you did 
not write any letter since you left long time 
ago. I am very angry with you. However, if 
you reply to this letter soou, the degree of my 
auger will lessen a bit. 

4I You did not write anything whether the 
Saroes ” had been purchased and if you had 
received th3 “ sample ” phials of the medicine. 

I cannot expross how much anxious the mis¬ 
tress of the house has been for the “ S trees.” 
Perhaps you and Kamini Kaki will both bo 
sorry to learn another news. Aunt’s sickness 
has increased much. She may be somewhat 
relieved if you can send Kamiui Kalca im¬ 
mediately on receipt of this letter with leave 
lor two weeks. In case Kamini Kaka can’t 
C n n ^u th ° n you yourself omo very soon with 
all the news of your house. If you have already 
got the ‘Sirees” then dou’t forgot to briim 
tbom. and if not, come without them. Please 
!'ee, brother, that you don’t forget to bring the 
text-books of my sou for which money was al¬ 
ready given by me. The progress of the boys 
c ool has been daily on the increase vet the 
ooy 13 going without books. I am all' right, 

Im W a- 6 you al1 ? M - v hearty lovo to you. 

mediately on receipt of this letter, you come 
or s °nd Kamini Kaka, you should brfng 
th you the travelling expenses both for corn- 
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ing and going back, the condition of the aunt 
is not good, dou’t make much delay in coming. 
The end. 

Your Nitai Mama (Your 
maternal uncle Nitai). 
Bhawanipur, 

3rd September 1925, 

10 a. m.. 

Post mark : Calcutta. 

Dasasuuiedh, 

2nd September, 

12-30 p. m , 

Beua. 

Ex. P-211. 

To my dear, 4th September 1925. 

I informed you about aunt’s illness about a 
day or two back. I wrote you to come imme¬ 
diately on receipt of that letter, but now I find 
that it will do if vou come after a few days 
more. Therefore, Kamini “ Kaka ” or you must 
reach here by tha 10th of this month. Mind 
that there be heavy loss in case you dou’t come. 
See. brother, that you do not forget to bring 
with you the articles, as asked for in the pre¬ 
vious letter, viz., the text-books of my son, tbe 
Sirees ” of my wife and the “ sample phials ” 
of medicine. If you cannot bring the S.irees 
and sample of medicine thou you must reach 
here by chat date with all news of the house. 
Tbe pecuniary condition of your brother (the 
writer) is known to you hence don’t forget to 
bring with you travelling expenses for coming 
and going back as also something extra for 
pocket expenses. The condition of my daughter 
is not good. My wife is doiug well. Shall be 
glad to learn your welfare. My namaskar to 
you. The end.' 

Yours most obedieutlv 
(S.) Nitai. 

Postmark Bhawanipur, 

Dasasumedh; 5th September 1925, 
lih September 1925, 10 a. m. 

12-30 p. m., Calcutta. 

Benares. 

Ex. P-212. 

brother, 7tli September 1925. 

I am in receipt of your reply to my first 
letter. It is a matter of regret that you have 
not been able to understand the purport of my 
letter. I hive written you another letter if 
even in that my idea has not been clear it is 
for this reason that I sit to write again. 

Ac present it may bo managed without tho 
“ Sirees.” You or “ Kaka ” should reich here 
by the 10th iustant. There is a meeting. In 
that the presenoe of either you or “ Kaka ” is 
desirable. In that meeting there will be discus¬ 
sions ou many important matters. One of you 
must come. 

To day is 7th you will probably get tho letter 
on the 9th ; if you start that day you will bo able 
to reach on the 10th : it will do if you reach by 
tho express which arrives at Moghulsorai in the 
nig lit of the 10th. I am well, and shall be glad 
to loir i your welfare. My love to you. The 
eud. 

Yours. 

(3.1.) Nitaichaud. 

Postmark : 

B isasu media, 

8th September 1925 
12-30 p. m. . . 

Benares. 
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As a result of observations made on 
these letters Mr. Horton surmised that 
a meeting of the provincial central com¬ 
mittee of the society would take place 
on the premises of the Yaishya Orphange, 
Meerut, on the 13th September 1925. 
He accordingly despatched Sub-Inspector 
Brahma Singh, an officer attached to the 
Criminal Investigation Department, to 
Meerut requesting the Superintendent of 
Police of Meerut to depute some one (not 
a police officer) to accompany Sub-In¬ 
spector Brahma Singh on his duties in 
Meerut, to show him his way and to be 
in a position to corroborate his state¬ 
ments. The Superintendent of Police at 
Meerut deputed a Jat called Pheru Singh 
to accompany Sub-Inspector Brahma 
Singh. The main duties of Sub-Inspector 
Brahma Singh were to watch the Yaishya 
orphanage anl observe whether there 
was anything in the nature of a clandes¬ 
tine meeting there, and if so, who were 
taking part in it. Sub-Inspector Brahma 
Singh reached Meerut on the 13th Sep¬ 
tember lOio, at 8 a. m. He went to 
the Assistant Superintendent of Police 
at Meerut and was given Pheru Singh to 
accompany him. Pheru Singh took^him 
to the Yaishya Orphange. The two men 
remained outside the main gate of the 
orphanage and maintained a strict obser¬ 
vation on the premises taking care to 
keep themselves unobserved. They did 
not always remain together. One or 
the other occasionally loft to get food or 
for other purposes. Nothing was ob¬ 
served during the day of the 13th Septem¬ 
ber until shortly before sunset, when 
eight men came out of the residential 
quarters of Vishnu Saran Duhlis, appel- 
lant who is the Superintendent of the 
Orphanage and took the main road to the 
north. They returned in about an hour- 
and-a-half. At the timo, both Sub- 
Inspector Brahma Singh and Pheru 
Singh were present. Among these eight 
men wore Ram Prasad, Rajendra Nath 
Lahiri, Damodar Sarupand Vishnu Saran 
Duhlis. After these eight men had re¬ 
entered the residential quarters of 
^ ishnu Saran Duhlis, Sub-Inspector 
Brahama Singh and Pheru Singh wont 
away. Next mo r n id g Sub-Inspector 
J3iahma Singh arrived first and remained 
watching outside the gate. About 0 a.in. 
before Pheru Singh arrived Sub-In¬ 
spector Brahma Singh saw Ram Prasad 
and Rajendra Nath Lahiri come out of 


the Superintendent’s residential quar¬ 
ters, stop outside a few moments and re¬ 
enter the quarters. Pheru Singh was not 
present at the time. When Pheru SiDgh 
came Sub-Inspector Brahma Singh went 
away for a short time. While He was away 
Ram Prasad was seen by Pheru Singh to- 
leave the Superintendent’s quarters and 
go towards the city. He did not return. 
After Sub-Inspector Brahma Singh had 
returned, Sub-Inspsctor Brahma Singh 
and Pheru Singh saw at about 10 a. in.,, 
two other men coming from the direction 
of the city and going into the Superin¬ 
dent’s quarters. One of these men waa 
the appellant Suresh Chandra Bhatta~ 
charji. Sub-Inspector Brahma Singh 
went away again to get some food- 
While he was away Pheru Singh saw 
Suresh Chandra Bhattachaiji leaving the 
quarters with the same man. They did 
Dot return. Sub-Inspector Brahma Singh 
left at 4-30 p. m. to go to the railway 
station. Pheru Singh remained. After 
Sub-Inspector Brahma Singh had gone 
at about 5 p. m. five men came out of 
the house one of whom was Rajendra 
Nath Lahiri. They did not return. In 
addition to the evidence of Sub-Inspector 
Brahma Singh and Pheru Singh there i* 
the evidence of Sheo Charan Singh, a 
joint Secretary of the Yaishya Orphanage, 
which proves that there wa3 no meeting 
of any committee connected with the 
Orphange on the 13th or 11th September 
1325. Balapat Rai, a travelling ticket 
Inspector, proves that a man returning 
from Meerut required an extension ticket 
and that that man gave his name as- 
Damodar Sarup Heid Constable Ifti- 
khar Uddin, Police Constable Sarju Dayal 
and Sub-Inspector Hari Kishan have 
given evidence which shows that Suresh 
Chandra Bahattacharji who was at that 
time under police surveillance went to 
Meerut on 13th September 1925, arriving 
there at 7-30 a. m. on the 14th Septem¬ 
ber. Suresh Chandra Bhattacharji ad¬ 
mits that he was in Meerut that day. 

Mr. Horton considering that the evi~ 
dence justified the issue of warrants issued 
warrants for the arrest of certain persons 
on the 21th September 1925. Asa result 
arrests'were made on the 2Gth Ssptember 
1925, of the following appellants—Go- 
vind Charan Kar, Ram Prasad, Manmatha 
Nath Gupta, Suresh Chandra Bhatta- , 
charji. Ram Dnlare Trivedi, Raushan 
Singh and Vishnu Saran Duhlis. Other 
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warrants were not executed as the per¬ 
sons named were not found. No war¬ 
rants were issued for the arrest of Prem 
Kishan Khanna but the ShahjabaDpur 
police arrested him as a result of what 
transpired during the search of the house 
of Ram Prasad. 

No previous reference has been made 
to Govind Charan Kar. It is not proved 
that he visited either Shahjahanpur, 
Benares or Cawnpore. He is a Bengali 
from the Dacca District in Lower Bengal 
and is a man now of about thirty years 
age. For some weeks prior to the date 
of the train dacoity he had been resi¬ 
ding in the Rameshwar Hindu Hotel in 
the Aminabad quarter of Lucknow under 
the false name of D. N. Chaudhuri. He 
professed to be a commission agent for 
the sale of Gorman razors and other 
goods. Jadu Nath Singh, a student in 
the Church Mission School, Lucknow, 
was living in the same hotel. Govind 
Charan Kar approached this boy, and lent 
him books containing revolutionary ideas. 
Jadu Nath Sen became a “'post office” 
for Govind Charan Kar. After the 
commission of the train dacoity Jadu 
Nath Sen became frightened. He told 
his school master Jagannath Prasad cer¬ 
tain facts as to what had happened, and 
as a result there was communication 
with the authorities and a warrant was 
issued for the arrest of Govind Charan 
Kar. He was arrested by Sub-Inspector 
Ashfaq Husain at 8 a. m. ou the 2Gth 
September at the dispensary of a 
certain Mr. Lahiri close to the Aminud- 
daula Park. Certain articles were 
found upon him. One was a fountain 
pen of a make known as the “Apollo” 
fountain pen. This pan as will he seen 
later, is proved to be the property of 
Kajendra Nath Lahiri and its posses¬ 
sion connects Govind Charan Kar with 
Rajendra Nath Lahiri. After the arrest 
of Govind Charan Kar ho was taken to 
his room in the Rameshwar Hindu 
Hotel. Many articles were found in the 
room, the most important of which was 
a printed pamphlet, Ex. P-280, which was 
found in a cupboard in the room. This 
is the pamphlet which Mr. Hamilton 
calls the Yellow Leaflet. It was printed 
on six pages of yellow paper. It bears 
no mark of any printing press. 

The contents are as follows : 
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THE HINDUSTAN REPUBLICAN 

ASSOCIATION. 

Name. 

The name of the association shall be tha 
Hindnstan Republican Association. 

Object. 

The object of the association shall be to estab¬ 
lish a Federated Republic of the United States 
of India by an organized and armed revolution. 

The final form of the constitution of the Re¬ 
public shall be framed and .declared by the 
representatives of the people at the time when 
they will be in a position to enforce their 
decisions. 

The basic principle of the republic shall be 
universal suffrage and the abolition of all sys¬ 
tems which make any kind of exploitation of 
man by man possible. 

Constitution : Governing Body, 

The governing body of the association shall 
be the Central Council composed of the repre¬ 
sentatives of every province of India. All deci¬ 
sions of the Central Council shall be arrived 
at by unanimous consent.' The Central Council 
shall ba vested with absolute powers. 

The principal fnuctiou of the Central Council 
shall be to supervise, adjust and co-ordinate the 
activities in the diflerent provinces of which it 
shall have full knowledge. 

The Ceutral Council shall be in direct charge 
of the work to be carried on in the countries out¬ 
side India. 

Provincial Organization. 

There shall be a committee ordinarily of five 
(5) men representing the five (5) different depart¬ 
ments of the association in every province which 
shall regulate all the activities’ of the associa¬ 
tion in the province. 

All decisions of the committee shall he arrived 
at by unanimous consent. 

Departments. 

Every provinci il organisation shall have the 
following departments: 

1. Propaganda. 

2. Collection of men. 

3. Collection of funds aud terrorism. 

4. Collection aud storage of arms and ammu¬ 
nition.. 

o. Foreign connexion. 

1. Propaganda shall be carried on : 

(a) by an open aud a secret press, 

( b) through private couversatious. 

(c) through public platforms. 

Id) through a system of organised Kathas and 

(ej through magic lantern slides. 

2. Collection of meu shall be done by organi¬ 
zers in charge of different districts. 

3. Funds shall be collected generally by 
means of voluntary subscriptions and occa¬ 
sionally by contributions exacted by force. In 
extreme cases of repressions by agent or agents 
of a foreign government it shall be the duty of 
the association to retaliate iu whatever form it 
shall consider suitable. 

4. Every effort shall be made to arm every 
member of the association ; but all such arms 
shall be stored at different centres and be used 
according to the directions of the provincial 
committee only. 

No arms shall be removed from any place in 
the district or used without the knowledge and 
permission of the district organizer or the officer 
in charge of this department. 
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5. Foreign connexion. — This department 
shall carry on its work under the direct orders 
from the G. G. 

District organizer, his duties. 

The district organizer shali be in sole 'charge 
of the members of his district. 

Ho shall try to start branches of this associa¬ 
tion in every part of his -district. In order to 
have elQcieut recruitment he should heep him¬ 
self iu touch with the different public bodies and 
institutions in his district. 

Thu district organizers shall bo subordinate iu 
every way to the provincial committee who shall 
supervise and direct all their activities. 

The district organizers must see that the 
members are divided into separate groups and 
the different groups do not know each othor. 

So far as possible the district organizer of any 
province must not know the activities of .'each 
other, and,.if possible, the) - must also not know 
each other by person or by name. 

No district organizer shall leave his station 
without previously informing his superior. 

Qualifications of a district organiser. 

1. lie must have the tact aud the ability to 
guide aud handle men of different temperaments. 

2. He must have the capacity to grasp polit¬ 
ical, social aud economical problems of the 
present day with special reference to his 
Motherland. 

3. Hi must be able tegrajp thj spirit of the 
history of India, with special reference to the 
particular civilizatio i which India has evolved. 

4. He must have faith iu the mission and the 
destiuy of a free India, which is to bring har¬ 
mony in the different spheres of hum in activities 
both spiritual and uiiterial. 

5. lie must be cour igoous and self-sacrificing, 
without which ail his brilliant nullities will 
have no real value 

Provincial Council anl Centril Council. 

P. C. aud C. C. members must so* th it every 
member of this associ ition gets full scope aud 
ample opportunity to develop and use his indivi¬ 
dual abilities, without which the association will 
tend to disintegrate. 


Programme. 

,. A H activities of the association shall 
aivmoa into two parts: pulic and private. 

Pu blic. 

... . r ^° associations in the forms of clu 

libraries, sov,i sum mi Lis and the like. 

2. To st art labour and peasant organizatio 
excitable men must be engaged on behalf of t 

association to organize au 1 control the labou: 
iu too different factories, th : railways and in t 
eoal fields, and instil into their minds that th 
are not for the revolution but that the revol 
lion is for them, Similtrly the Kisaus mv 
also be organized. 

•1. 1’ostart weekly paper in every province 
propag ito the idea of an independent lndi. 
republic. 


4. To publish booklets and pamphlets with a 
view to enlighten the public as to the course of 
events and the current of thoughts as prevalent 
in the countries outside India. 

5. To utilize and inlluonco the Congress and 
other public activities as far as possible. 

Private. 


(a) To estiblish a secret press and 'through it 
to publish such literature which cannot easily 
be published openly. 


(b) To circulate such literature. 

(c) To establish b ranches of this association 
in every part of the country, district by district. 

(d) To collect funds in as many ways as 
possible. 

(e) To send suitable men to foreign countries 
where they may get military or scientific train¬ 
ing so that they may become -military or scien¬ 
tific experts to take charge of armies and ammu¬ 
nition factories at the time of open rebellion. 

(f) To import arms and ammunitions aud also 
to manufacture them, as far as possibie, in the 
country. 

(g) To remain in close touch and to co-ope¬ 
rate with the Indian revolutionaries outside 
India. 

(b) To get the members of this association 
enlisted into the present army. 

(i) To enlist the sympathy of the public to 
our cause by occasional rataliatory measures aud 
propaganda and thus create a baud of sympathi¬ 
sers. 

Membership. 

All members shall be recruited by organisers 
in charge of different districts iu every province. 
Every member must be ready to devote his whole 
time for the association aud to risk his life if 
necessary. 

He must obey the commands of the district 
organiser implicitly. He should develop his own 
initiative aud remember that the success of the 
association depends much on the resourcefulness 
the initiative and the sense of duty of its indivi¬ 
dual members. Ho must behave in a manner 
that may not prejudice the cause for which this 
association stands or may not do any harm 
directly or indirectly to this organization. 

• No member of this association shall belong to 
any other organization without the consent of 
the district organizer. No member shall leave 
his station without informing the district orga¬ 
nizer about it. 

Every member must try to avoid being suspeo- 
ted of revolutionary connexions by the police or 
public. Every member must remember that 
la is individual behaviour aud mistakes might 
lead to the ruin of the whole organization. 

No member shall conceal anything from the 
district organizer as far as his public life is con¬ 
cerned. Membors who will betray shall be 
punished cither with explusion or doath. 

The authority of puuishment shall rest en¬ 
tirely with the P. C. 

When Ram Prasad was arrested in 
Shahjahanpur there was found in addi* 
tion to other property a letter in his 
handwriting, Ex. P-41. This letter was 
under a pillow in his room and was 
clearly intended to be despatched to a 
person who was apparently Rajendra 
Nath Lahiri. These are the contents of 
che letter : 

25th September 1925. 

My dear brother. 

You know that I am enjoying the Pooja vaca¬ 
tion. as my school has been closed. If you 
receive any news from Kali Babu, please inform 
direct to my office only, call me to your place 
from there, I shall start, you need not go into 
detail, but to call me giving date. 
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Please send the following books at the follow¬ 
ing address per registered parcel and under strong 
and well-protected cover. 

1. India in transition. 2. J\.ukti kon pathe, 
•3. Biplabsr Bali. 4. Biplabjr Chatar Samaj. 
-5. Baudi Jiwan, part 1, Hindi. 6. Hindustan 
Guiana Raise Sana and other books in English 
which you think proper, mostly of commuuistio 
•ideas. These books will be returned after a 
.month. We require them very urgently. Please 
send them by return. My school will open on 
die 29th instant. The address-; Jagdish Chandra 
-Johirj, Class X, Government School. 

If you intend to write me before 29th please in- 
'form direotly. How Nawab Sahib is going on, 
.please reply my provious letter in detail. 

Yours, 

(Sd.) Rudra. 

When Manmafcha Nafch’s house wag 
searched in Benares there wore found in 
a trunk in his room Exs. P-153 and P-154. 
R- x * P-153 is a typewritten extract from 
The Revolutionary rules. It does not 
contain the whole of the rules as in 
Ex. P-280, but contains that portiou of 
■the rules which govern the behaviour of 
the members. Ex. P-15 4 is a translation 
in Hindi of Ex. 153 which run 3 as 
.follows : 

Exhibit P-153. 

Rules and Regulations of the Hindustan 
Repulican Assooi itio i with necessary commen¬ 
taries and annotations. 

Object, 

The object of the Association shall be to estab¬ 
lish a Federated Republic of the States of India 
by an orgauizad and arm id revolution. 

The final form of the constitution of the re¬ 
public shall bn framed and declared by the 
representatives of tho people at the time when 

they will be in a position to enforce their 
-decisions. 

The basic principle of the republio shall bo 
universal suffrage and the abolition of all sys¬ 
tems which make any kind of exploitation of man 
by man possiblo. 

• Membership: Rules of— 

All mombers shall be recruited by D. Os in 
charge of different districts. 

Every member must be ready to devote his 
*vnolo tune and to risk his life if necessary. He 
must obey the commands of tho I) O. implicitly. 

Me should develop his own initiative and 
remember that tho success of the Association 
uependa much on tho resourcefulness, the 
initiative and the sense of duty of its individual 
members. 

He must behavo in a manner th it m ly (may) 

not prejudice tho cause for which this Associ- 

-ation stands or may not do harm directly to this 
organization. 

No member shall belong to any other (secret) 
organization without the consent of tho D. O. 

Ho member shall leave his station without 
anformmg the I). O. 

Every member must remember that his indi- 
vidual behaviour and mistakes might lead to 
xne rum of the whole organizitioi:. Ho must 
ry to avoid being suspected of revolutiouary 
oonnexion by the police or public. 
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No member shall conceal anything from tho 
O. as far as his public life is concerned. 

Member who will betray shall be punished 
either with expulsion or death (not according 
to the cftence only which he has committed but 
according to the amount of danger which is 
apprehended from him). 

The authority of punishment shall rest en¬ 
tirely with the provincial council. 

When Ram Dulare was arrested there 
wag found in his room a postcard, 
-^ x * R'59, which had been sent to him by 
Gopi Nath, the approver, while Ram 
Dulare Trivedi was at Allahabad attend¬ 
ing a Rally of boy scouts. This post¬ 
card refers to a letter from Niranjan 
which the writer says may be urgent, but 
which he cannot send to him. The letter 
came from Bengal. On the 27th Sep¬ 
tember 1925 Ram Nath Trivedi was 
arrested and his house was searched. 
Two copies of «the Yellow Leaflet were 
found at his house. Further there was 
found Ex. P-162. This was in the hand¬ 
writing of Rajendra Nath Lahiri. It 
is called the Twelve Points. These 
are the contents : 

1. A list of non-co-operators of tho district is 
to be prepared and thoir present attitudo of mind 
is to be studied. 

2. Total population of the district, its num¬ 
ber of villages (including the population of each 
village, its institutions, if any, number of rich 
men and thoir professions), tjhsils, thanas, 
roads (connecting other districts and also roads 
parsing from one direction to the other), rivers, 
railway lines and stations, railway bridges and 
river bridges, if any, (a map is to be drawn 
giving all the above informations). Number of 
hospitals, their situations. 

3. Number of policemen in each thana and 
the chaukif under it, number of armed and 
unarmed, the amount of arms and ammunitions 
at their disposal and tho places where thoy aro 
kept. Their names and villages from which they 
come. 

4. If there is army in the district, its number, 
Indian and European, tho amount of arms and 
ammunition at their disposal and tho places 
where thev aro kept. Tho names and villages 
of tho Indian soldiers 

o. The names and houses of C. I. I), oflicers, 
informers, and spies, their activities. 4 

G. A list of arms in possession of persons in the 
district with description. If there are shops of 
arms and ammunition, their situation. List of 
arms and ammunitions, thoir owners, homes and 
hou sos. 

7. The number of associations, samitis, clubs, 
sabhas, sanghas, etc. The number of members 
in each association. Their objects and their 
organ isers. 

s - The number of schools and colleges aud 
their number of students. School —High Middle 
Primary Municipal, C.irl and Night Schools. 

9. The number of factories, their description 
of products, the number of labourers in each 
factory, labourers in others capitalistic con¬ 
cerns too is to be taken note of. 
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10. The number of posfc aud telegraph 
offices, banks. Capitalists. Their names and 
situations, number of persons employed in it, 
their names and houses. 

11* The number of motor vehicles with des¬ 
cription, the number of boats, bullock carts and 
other vehicles. The names and houses of the 
owners of the above vehicles. 

12. The names of Government Officers and 
their houses. The posts they hold. The number 
of Europeans (civilj, their names and houses. 

After the arrest of ham Nath Pando 
a letter arrived from him which was op¬ 
ened 1 jy Rai Bahadur J. K. Mukerji, 
Deputy Superintendent of Police. This 
letter is Ex. B-43. These are the con¬ 
tents : Shah jahanpur, 

26th September. 

Dear brother, 

Rudra’s (R. P.) house has been searched and 
he is arrested this morning. Many papers and 
documents, lists of name addresses including 
the address of this letter arc found. A letter to 
you asking for the following books is taken by 
the police. 

1. India in transition, 2. Mukti kon pathe, 3. 
Biplaber Bali, etc. (Sd.)Indu. 

Indu Bhushan Mittra admits that this 
-letter is in his handwriting. Indu 
Bhushan has given evidence explaining 
how he camo to send the letter. He says 
that he was present at the time of Ram 
Prasad’s arrest and that Ram Prasad had 
communicated to him unobserved by the 
police olbcors that be was to warn the 
intended recipient of Ex. P-41 and that 
bo sent bis letter accordingly. 

On the 30th September 1920, Indu 
Bhushan Mittra was himself arrested. 
Ex. P-40, a paper in which he had 
written out himself a prospectus for a 
society which he wished to form, and a 
largo amout of revolutionary literature 
were found in his house. Between the re¬ 
ceipt of Ex. P-142 and Indu Bhushan’s 


arrest more letters had arrived addressed 
to him as the Post oilice of Ram Prasad 
and these letters had been opened by 
Khan Sahel) Idris Ahmad and copies 
taken. The letters in question wore Exs. 
P-143 to P-110. Thov run as follows * 

Exhibit P-143. 

My dear friend, 

'I h j orphan whom I intended to send for car¬ 
pentry training won’t be able to proceed to¬ 
wards the shop owing to his engagements in bio 
u Eith ® r > ou or I must go to the shop. 
Kali Babu, the prop:letor of the shop, has not 
sent any letter as yet. As soon as he writes to 
start, one of us must go. So please decide and 
reply soon. If you have no leisure I may go as 
I will ha\e ample time during mv loug vaca¬ 
tion. 


We are all right here quite hale and hearty. 
My love to you. Yours. 

(SJ.) Mathura Prasad. 


Exhibit P-144. 

My dear brother, 

I left Moradabad in the morning and got down 
at Hatbras in the evening to see a friend of mine.. 
He has been suffering from malarial fever and 
has grown very weak. He got very angry on me 
because I have altogether forsaken him. It 
means that I did not take any work from him 
He pressed me very much and I have promised 
him to tike srme work from him in near future. 
He hopes to get stronger within a few days. I 
therefore, request you to let me know 15 days- 
beforehand the fixed date for the tournament 
and the exact directions in clear language as to 
lead him to the proper place. I hope to send 
two or three players at least one of whom is an 
expert man. He will be of great use to you. 
All is \yell. I hope you will not forget to send 
an intimation to me. 

Yours brotherly, 

(Sd.) Brij Kishore or Brij 
Kishan. 

Exhibit P-145. 

My dear friend, 

I received your letter to-night. Yours and 1 
Kali Baku’s have arrived at the same time, lie 
has written to reach him on 2Gth morning. X. 
think you will have my letter on 24th aud if 
you can start on the same day bv mail you can 
arrivo hero the simo day, and after taking bis- 
address Ac. you can start on 25th morning and 
reach him in time. 

Owing to the importance of the business I 
shall wait for you up to 24th night, if you do- 
not come by that time 1 shall start on 25th early 
in the morning. Otherwise we shall lose the 
profit of the business and bope to come back 
auditing the book alter 15 to 20 days. Iu the 
meantime if you come hero please see Lalaji^ 
Nawab. and Quicksilver to gather everything of 
this place. Quicksilver has some business which 
you will be able tokuow when you ask him. 

Business centres are very good according to 
his version and others where we shall have 
jarge profit. Mcol Rim said that his time of 
interview has not yet arrived, he expects the 
time to be at least after 15 to 20 days. 

Jvartick is the usual time he'said. He has- 
taken up an employment. Quicksilver has gone, 
out for a fortnight. If you come hero you can 
put up with Lalaji, a good aud suitable place 
for you. 

I have forgotten Badri’s old address. I shall 
ask Nawab if he knows ; ho will write to you in 
ti me. 

The things which Vidyarthi brought have 
been locked up in a gentlemau’s room who is 
expected to come by the middle of next mouth. 

After my going it you como to this place bnug 
mv shirt and pen from Chaudhuri 

OI i Panditji is absent from this place. Rewah 
gentlemau has go ie to his fathei’s place aud he 
is expected to in ft r n everythin;; iu a short time. 

If be is readv L-alaji will write to you for the 
gun, please send it in time sr that we may have’ 
them. Nawab Sahib is loo kind to me now. 
is all right. My grandfather ia suffering from 
an attack of iuflueoz* you kuow. 1 am always 
at trouble for these old men and women in my 
family, for these riasous I cannot give you my 
time, all are all rigbt-quite hale aud hearty. 

Yours affectionately, 

(Sd.; Mathura. 
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It is to b9 noted that none of these 
letters reached Ram Prasad for the fol¬ 
lowing reasons. They were not deli¬ 
vered to Indu Bhushan owing to the 
closing of the school for the Dasehra 
holidays until after Ram Prasad had 
been arrested. Ex. P-143 and Ex. P-145 
are shown by general evidence to have 
been sent by Rajendra Nath Lahiri. 
As will be seen later Rajendra Nath 
Eahiri was subsequently arrested in 
Calcutta in a house which was being 
used as a bomb factory^ Ex. P-143 
would show that Rajendra Nath Lahiri 
had intended to send some man unknown 
to Calcutta to train in bomb-making. As 
fchis mao was unable to go he wrote to 
Ram Prasad that either he or Rajendra 
Nath should go. As Ram Prasad was 
not able to answer the letter Rajendra 
Nath went. Ex. P-145 contains two 
passages of importance. One of them 
brings the letter home to Rajendra Nath 
Lahiri. That is the passage : 

hr^ e X, ray v^°i° g y y° u C)m3 this side please 
bring my shirt and pen from Chaudhuri. 

We have already noted that when 
Gpvmd Charao Kar (known as D. N. 

• • . he was found 

in pe3se*3]on of a fountain pen and there 

)* evidencs to which we shall advert 
later which proves that this fountain pen 
was the property of Rajendra * Natli 
. The ofcher important passage is : 

locked m'a 8 a« W M iCh V , idyarth1 brought h id been 

otm h, fh ei r a S r ° 3rn who ' v »s expected 
co come by the m-ddie of the next month. 

It would be seen that the “things” in 
question were two lilies and the handle 

trenching tool which were 

Z d f f 6 Up n ,n a room which had 
been taken by Raj Kumar Sinha. After 

the arrest of Indu Bhushan Mittra a 

fctei arrived, addressed to him, which 

was taken by Khan Saheb Idris Ahmad and 

r d D 0 "° 7 Ve % tO . fcl - Volice. This letter is 
Lx. P-147. It is as follows : 

Exhibit P 117. 

^Iy dear brother, 

a n^I ri ' ed - herosafo17, Eou’t anxious for me. I 
Phc fl n i°H ,D f SOUQ<lheaUh - Tho progress of tbis 
nexil \ Vl CreaSiu «- 1 t»va made con- 

reanSf th i° th9r co,,e S e students. I will 
? 0 7 w ,° “ y destination within this week. Sir. 

Aitor * Vl11 fc ? seod f °r me tea rupees more 

m reaching there. Just now renly bv th° 
toiiowing addtress. kindly tell my best compli¬ 
ments to all my friends. 

Yours as ever. 

(SJ.) Nareudra. 

Chanda. 

1st October 1025 


On the back . 

My address :— 

C/o M. S. Khattri. 

Cloth Merchant. 

Chanda. 

This letter has been proved to be in 
the handwriting of Ram Kishan Khattri, 
appellant. Ifc further shows that Ram 
Kishan used to write under the name of 
Narendra and thereby connects Ram 
Kishan with Ex P-140 aud Ex. P-142. 
On the 31st October 1925, Raj Kumar 
Sinha was arrested in Cawnpore. At the 
time of his arrest he scribbled off four 
letters in Bengali of which the police 
took possession. 

These are they : 

Exhibit P. 309 A. 

„ Dated 31st October 1925. 

My dear Modak, 

I am going. When I write this letter our 
house is baiug searched. My brother will come 
to you with this lett-r. You will make him 
understand everything about my room. I think 
it i? best to h tva the room emptied now, I have 
Rs. 10 with Prahlad Das You will get every 
information from Kiranda. Please take care, no 
article is d imaged or lost. My brother will stay 
there far a day or two. My mind is very much 
disturbed abnut my room there. I shall remain 
extremely anxious uutil I get nows about it. 
Now farewell. 

R ij Kumar. 

Exhibit P. 309 B. 

„ Dated 31st October 1925. 

Brother Sushi), 

All ou a su Idea to-day I have to go awav 
from your midst. If I say I am going to jail I 
think you will bi astonished. But it is a fact. 
I am going to jail why, even that, I do not 
know. Well don’t think your Raju is very 
auxious on that account. My only anxiety is 
that at hom» mother will be worried to some 
extent. If you can manage, please come Cawn¬ 
pore and console mother a bit. 

(Two lines scratched out.) 

Please accept my regards, 

(Sd.) Raj Kumar. 

Exhibit P. 309 C. 

Dated 3lst October 1925. 

To all mv frieuds. 

Brothers. All on a sudden to-day I have to 
go away from your midst, why probably you 
know. 

Exhibit P. 309 D. 

Dated 31st October 1925. 

To all my friends. 

Brothers, to-day all on a sudden, I have to 
go away from your midst. I do not know 
when 1 sh ill meet you again accept my love, all 
of you. 

Brothers. Do not forget your friend. 

Pare we 11 then. 

Rij Kumar. 

Before his arrest in Cawnpore fcho 
police had searched a room in Benares 
which he had taken on rent aod left 
locked up. Their attention had been 
drawn to this room l»y the passage in 
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the letter Exhibit P-145 as to the things 
brought by Viuyarthi. In this' room 
were found a Sherwood rifle and a Win¬ 
chester rifle and the handle of a military 
entrenching tool. 

Ram Kisban Khabtri had been previ¬ 
ously arrested in Poona on the 18th 
October 1925. 

The warrant for the arrest of Rajendra 
Nath was unserved. His whereabouts 
were unknown. On the 10th November 
1925, he was, however, arrested in Cal¬ 
cutta, in a house known as Dakshinosh- 
war house. He was arrested at 5-30 a. m. 
He was in the house between the door 
and the staircase loading to the roof. 
The police had gone to search the house 
for suspects in the train dacoity case. 
They had nob suspected that the house 
itself was a centre of revolutionary act¬ 
ivities. When the house was searched 
there wore found in it a live bomb, a 
cast-iron shell resembling a Mill’s gren¬ 
ade, a loaded revolver, a pistol, cartridges, 
gunpowder, explosive chemicals and 
there wero also found certain masks. 
Rajendra Nath Liahiri is proved to have 
boon convicted in rospecb of the discovery 
of these explosives. The judgments con¬ 
victing him have been placed upon the 
record. Wo consider that we should not 
uso these judgments against him in this 
case. Wo are entitled to u*o and do use 
the fact that he was arrested in this 
hou^o in which there wore a large number 
of explosives. The house may fairly be 
called a bomb factory. But wo have 
not considered the judgments against 
him as in our opinion their consideration 
would have takon us into mattors un¬ 
connected with the case before us. 

On the 22nd November 1925, there 
occurrod an oxplosion in Allahabad. Bhu- 
pendra Nath Sinyal, a younger brother 
of Sachindra Nath Sanyal. was then a 
student in Allahabad. Ho has been con- 
victol in this oisa and has not appoaled. 
The evidence in respect of this oxplosion 
is that Bhupsndra Nath Sanyal had been 
inciting somo of his friends towards the 
revolutionary' party and that taking some 
of his friends out for a walk one day ho 
had shown them oxplosivos. FTe gavo 
some of tlie^o explosives to a friend to 
carry and while they were walking there 
was an accident and his friend was 
soverelv burnt. On the 11th December 
1925, Parnawash Kumar Chabterji was 
arrested in Jubbulpore. Two important 


drafts were discovered in his posses¬ 
sion. These drafts were Ex. P-166 and 
Ex. P-167. They are also variations 
of the revolutionary rules (the Yellow 
Leaflet). There is an important varia¬ 
tion in Ex. P-166 for, whereas Ex. 
P-2S0 states that funds should be col¬ 
lected generally by means of voluntary 
subscription and occasionally by contribu¬ 
tions exacted by force Ex. P-166 states 

fuuds should be collected generally by means 
of voluntary subscription and occasionally by 
robberies, i. e., when subscriptions are not com¬ 
ing or a large sum of money is required instantly 
which cannot bs had by voluntary subscription. 

Exhibits P-166 and P-167 are for 
the most part typewritten. There are 
some interlineations in handwriting. 
There was also discovered in the posses¬ 
sion of Parnawesh Kumar Chabterji a 
Corona typewriter. We are satisfied 
that Ex. P-153, Ex. P-1G6 and Ex. 
P-167 wore all typewritten from this 
Corona typewriter. The connexion bet¬ 
ween Manmatha Nath and Parnawesh 
Kumar Chatborji is further shown by the 
fact that Ex. P-171, the postcard in 
the handwriting of Manmatha Nath 
Gupta, was found at the time of tho 
search in the possession of Parnawesh 
Kumar Chabterji. 

On the ILfch of December 1925, Bhola 
Nath handed over to police officers a 
trunk which had been left with him by 
Ban war i Lai. In this trunk were a rifle, 
a pistol and soTne cartridges. Banwari 
Lai was arrested ou the 12bh December 
1925. 

Makundi Dal was arrested on the 6th 
January 1926. 

Tho remaining evidence as to the exis¬ 
tence of tho general conspiracy is partly 
in the evidence of the approvers and ac¬ 
complices who have been already men¬ 
tioned, partly in the evidence of others 
and partly in tho ovidence of corrobora¬ 
ting witnesses. We have already referred 

to the evidence of Kunwar Bahadur, 
lie gives evidence which donnocts Rajen¬ 
dra Nath Lahiri with Banwari Lai. 
Jagdish Chandra is an important wit* 
ness. He is a youth who lives opposite 
to Ram Prasad’s house in Shahjahanpur. 
Ram Prasad approached him and lent 
him hooks of a subversive nature, but 
the witness had nob joined the revolu¬ 
tionary society at the time that Ram 
Prasad was arrested. Ram Prasad un¬ 
doubtedly hoped that he would join, as 
we find that in the letter Ex. P-4L 
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Ram Prasad suggested that letters could 
be sent to him to the care of this youth. 
Jagdish Chandra has deposed that he 
used to see Ashfaqullah and Pram Kishan 
Khanna entering Ram Prasad’s house 
and that after they had entered the 
house the doors used to be locked. Ram 
Charan lived in tho house of Banarsi Lai 
in Shahjahanpur. He deposed to having 
seen Manmatha Nath Gupta and Ram 
Kishan Khattri visiting Banarsi Lai. 
Gauri Shankar is a priest in a temple in 
Shahjahanpur. He deposed to having 
seen Manmatha Nath Gupta and Ram 
Kishan Khattri in the company of Banarsi 
Lai. Ram Lai is a Shahjahanpur man 
who was in charge of what is known as 
a tikasar. This is a rest house. He 
deposed to Manmatha Nath Gupta having 
stayed in the rest house. 

In order to connect Govind Charan 
Kar with the conspiracy Mahesh Narain 
Sinha was called to corroborate Jadu 
Nath Sen. He is a shorthand writer who 
at one time lived in the Rameshwar 
Hindu Hotel. Govind Charan Ivar ap* 
prophed him, but did nob succeed in en¬ 
listing him as a member of the revolu¬ 
tionary party. He has deposed to having 
seen Banwari Lai in the compauy of 
Govind Charan Kar. Kunwar Bahadur’s 
evidence connecting Rajendra Nath 
Lahiri with Banwari Lai is corroborated 
by iLvarka Prasad. The evidence show* 
mg the connexion of Bhupendra Nath 
Sanyal with the conspiracy is mainly 
that of Ram Chandra Chatterji, Gopi 

Pada Shastri and Rishi Kesh Bhatta 
charji. 

We now come to the evidence as to 
the da3oibio3. The first dacoity was the 
Bamrauli dacoity which was committed 
on tho 25th December 1924. Bamrauli 
is a large village about four or five miles 
from the Zindpura Railway Station on 
the metre gaugo line between Shahjahan¬ 
pur and Pilibbit. Zindpura is nineteen 
miles from Shahjahanpur. Bamrauli is 
a place of sufficient importance to be 
mentioned in tho Gazetteer of the Pili- 
bhit District.. It was originally a small 
0iVn but is not as prosperous or 
as populated as it was in former days. 
Ihe population is, however, still more 
than two thousand and it is not a place 
so small as to justify the conclusion that 
©very inhabitant of Bamrauli would 
know every other inhabitant. The eyi- 
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dance as to the commission of the 
dacoity in Bamrauli is very strong. The 
principal witness is Baldeo Prasad, a 
man on whose house the decoity was 
committed. Other witnesses who may be 
mentioned as proving the commission of 
dacoity are Lalta Prasad, who lives next 
door to Baldeo Prasad, Jagannath, son 
of Baldeo Prasad, and Kalka Prasad and 
Kanhai who came to the scene, while 
tho dacoity was being committed. Ram 
Dayai, the Chaukidar of the village, did 
not ..approach the scene closely. He 
made the first report of the occurrence 
of the dacoity. This is Exhibit P-388. 
He had seen the attack from some 
little distance. His report ends with 
the words 

sometimes more light is visible -oil tho roof 
and iu the house as if fire is lighted. 

The evidence in support of the con¬ 
clusion that this dacoity was committed 
by members of the revolutionary con¬ 
spiracy and in pursuance of the object 
of the conspiracy is as follows : 

It is proved by the evidence of Sub- 
Inspector Chattar Singh that the follow¬ 
ing articles were round on the scene of 
the dacoity. 

Seven '300 empty metal cartridge cases bearing 
the mark on the base D W M 

K K 
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Five empty *450 cartridge cases. 

Two loaded "4 30 cartridges iutact. 

One '450 loaded cartridge misfired. 

Tho significance of the discovery is: 
this. Dacoities are not infrequent in 
the United Provinces. Dacuifcies in 
which fire-arms are used form tho 
minority. As the criminals who commit 
dacoities are usually villagers, and as 
such villagers cannot usually obtain 
access to small bore rifled fire-arms and 
would have great difficulty in obtaining 
ammunition for small bore rifled fire¬ 
arms, it is almost unknown for such 
fire-arms to bo used in the commission 
of dacoities in this province. Here the 
discovery of these cartridges and empty 
cartridge cases on the scone of the 
dacoity indicate that small bore rifled 
fire-arms wore used and this fact is very 
significant. What is ovon more signifi¬ 
cant i3 that seven empty cartridge cases 
were found of tho exact make which had 
been purchased by Ram Prasad on the 
7th August 1921 from P. N. Biswas & 
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Co. in Cawnpore. The cartridge of this 
manufacture were not cartridges which 
it was easy to procure in the United 
Provinces or anywhere else in India. 
They were of special manufacture by a 
German firm and were not stocked in 
large Quantities. 

Certain of the men who committed the 
dacoity were considered by the witness 
from their appearance not to be villagers 
but townsmen. Baldeo Prasad has de¬ 
posed that some of the dacoits spoke in 
the language of villagers and some in 
the language of townsmen and that the 
townsmen wore Khaki clothes with 
English shaped shoes and in some cases 
short knicker-bockers and puttees. Lalta 
Prasad has deposed that he also con¬ 
sidered some of the dacoit3 to be towns¬ 
men and Kalka Prasad stated that that 
was also the result of his observation. 
He said ho knew the difference between 
villagers and townsmen from their 
clothes and from their method of talking 
and the method in which they cut their 
hair. 

The dacoits used lights of an unusual 
kind at the time they committed the 
dacoity. Baldeo Prasad deposed that 
something was turned on Mohan Lai 
which looked like a candle and gave a 
great light. Lalta Prasad deposed that 
the “candle things” which the dacoits 
lighted suddenly lighted up without 
matches. Kalka Prasad deposed that 
the dacoits had a thing which they 
lighted and that the best light was the 
light which they had. Kanhai deposed 
that the dacoits had lights which gave 
at times more light and gave at times 
less. Wo have already noted the pass¬ 
age in the first report in which the 
Chaukidar at the very commencement 
said that sometimes more light is 
visible on the roof and in the house as 
if lire is lighted. These villagers were 
persons who had never been in a posi¬ 
tion to see an electric torch. The des¬ 
cription which they give of the light 
used by the dacoits is a fairly accurate 
description of an electric torch, Banarsi 
deposed that an electric torch was used 
in tho Bichpuri dacoity. 

Wo have already adverted to Banarsi 
Lai’s evidence in which ho states that 
shortly after Christmas 1921 Ram 
Prasad gave him ornaments of silver and 
gold to molt. We have in evidence Ram 
Prasad’s accounts with the Shabjahan- 


pur branch of the Allahabad Bank. The 
copies of the accounts are Exhs. P 191 
and P-192. These accounts show that 
although Ram Prasad had paid nothing 
in cash into his private account between 
the 22nd of May 1924, and Christmas 

1924, he paid in on the 29th December 
Rs. 100 in cash, on the 2nd January 

1925, through Deokinandan R 3 . 100 in 
cash, and on the 5th January, 1925, 
Rs. 550 in cash. 

Finally wo have found in this case 
that Kaushau Singh participated in the 
commission of this dacoity and we have 
found in Ashfaqullah’s appeal 380 of 
1927 (which we are deciding with these 
appeals), that Ashfaqullah also took 
part in the commission of this dacoity. 

We now come to »the evidence in 
respect of the Bichpuri dacoity which 
was committed on the 9th March 1925 
The evidence as to the commission 
of this dacoity is again overwhelming. 
We need only refer to the evidence of 
Toti Kurmi, the man upon whose house 
the dacoity was committed, the evidence 
of his brother Behari, who was present 
at the time that it was committed, and 
the evidence of a woman called Rani 
who was present at the time that it was 
committed. 

The evidence to show that this dacoity 
was committed by a gaDg which included 
some of the conspirators and was commit¬ 
ted in pursuance of the objects of the 
conspiracy is as follows : 

Banarsi Lai has deposed that he him" 
self took part in the commission of this 
dacoity. He deposed that .Ram Prasacl 
had told him that a dacoity would have 
to be committed as funds were required. 
When Banarsi Lai asked him what had 
become of the money which had been 
obtained from tho sale of the melted 
ornaments Ram Prasad replied that all 
that had been spent on printing copies 
of the “Revolutionary.” Banarsi Lai 
continued that he agreed to join and 
that he with Ram Prasad, Asbfaqullab, 
Manmatha Nath Gupta, Ram Kishan 
Khatri and others wont by train from 
Shahjahaupur to the Sberganj Railway 
Station which is on th? metre gauge 
railway between Sliahjahanpur and Pill- 
bhit. Others also accompanied them. 
They descended at Sberganj Railway 
Station where they met other persons 
ten or twelve of whom were local bad 
characters who had been recruited to 
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assist in the commission of the dacoity. 
-The intention of the gang was originally 
to commit a dacoity on the house of a 
man in a village other than Bichpuri. 
When the gang approached that house 
it was found that a large party was tak- 
ing place and that many people were col¬ 
lected. It was thought too dangerous to 
commit a dacoity on that house, so at 
the suggestion of one of the bad charac¬ 
ters a move was made to Bichpuri vil¬ 
lage and the house of Toti Kurtni was 
attacked and robbed. Banarsi Lai’s 
evidence has been corroborated, as will 
be seen later. We need only add at pre¬ 
sent to show the connexion of the 
dacoity with the revolutionary conspi¬ 
racy that we have found in these appeals 
that Ram Prasad, Manmatha Nath Gupta 
and Ram Kishan Khatri participated in 
the commission of this dacoity and have 
found in appeal 380 of 1927, that Ashfa- 

quilah also participated in its com¬ 
mission. 

We now come to the Dwarkapu? 
dacoity which was committed on the 
24th May 1925. The evidence of Sheo- 
ratan, the man on whose house this 
dacoity was committed, corroborated as 
lfc * 9 by, the ovidence of other witnesses, 
establishes absolutely the fact of its com¬ 
mission, Although none of the appel¬ 
lants have been convicted of participa- 
? lon , 1 “ fchi3 dacoity, no one having been 
identified, there is evidence which shows 
tnat it was committed in pursuance of 
the revolutionary conspiracy. It is pro¬ 
ved that there were discovered on the' 
scene of the dacoity : 


Ono loaded Mauser cartridge of the K W ' 
mark. ^q.j 

One empty cartridge of the same pattern 
• One misfired -300 cartridge of K. B. make. 
~ ne empty cartridge -300 of O. G. & Co. 703 
Uoe empty cartridge of the same make, and 

DW e Sr Pfc> ' hrCd C:irfcrid S° 765 of the mar 

K ~K 
479 A 


There was also found the head of a 
military entrenching tool. The head is 
ot the usual pattern, one side being 
capable of use as a pick and the other as 
spade or shovel. The dacoits had used 
this bool in order to dig up the floors and 
wails to discover the property. It will 
be remembered that in the 'locked room 
of Raj Kumar Sinha there was found 
a landle. Mr. Horton tried the handle 
to see it it would lit this head. It fitted 


perfectly. We have made the same test 
and wo find that the handle and the 
head are made to fit one another. It is 
true that such military entrenching tools 
can be procured fairly easily in India 
since the war, as they were issued in very 
large numbers during the war, but the 
fact is nevertheless noticeable. 

We now como to the train dacoity 
which was committed on the 9th August 
1925. There is a mass of evidence to 
prove the commission of this dacoity, 
and it is established beyond doubt that 
it was committed. It is only necessary 
to refer to tho evidence of . Jagannath 
Irasad who was a guard on the train. 
Ihe murder of Ahmad Ali is proved bv 
the evidence of Mirza Ahmad Shah, 
baiyid Jan, and police constable Lachh- 

man Ram. 


The evidence to show that this dacoity 
was committed by the members of tho 
conspiracy and in pursuance of tho ob¬ 
jects of the conspiracy is as follows : 

Banwari Lai in his retracted but sub¬ 
sequently repeated confession has de¬ 
posed plainly as to having taken part in 
the commission of the dacoity and as to 
a large number of the other conspirators 
having taken part in the commission of 
the dacoity and as to the dacoity having 
been committed in pursuance of the 
objects of the revolutionary conspiracy, 
There is the following other evidence : 

Radhe Lai is the manager of the 
Chhedi Lai dhatamshala in the Amina- 
bad quarter of Lucknow. This is a rest 
house for the use of persons making a 
temporary stay in Lucknow. Such per¬ 
sons have to sign a visitor’s register. 
Radhe Lai has proved that on the 7bh 
August 1925, a party of six male 3 stayed 
at the dharamshala. They left on the 
8bh. One of the members signed in the 
register under tho heading of tho names 
and description of the party, “ Bin Da- 
yal, sou of Ohandra Manohar, caste Brah¬ 
man, of Moolgau j, Cawnpore " accompa¬ 
nied by live boys. Object of visit, “ for 
education.” This entry is Ex. P. 470 B 
Later on, on the 8th, tho same party 
returned and the same man mado a simi¬ 
lar ontry at Ex. 470 A. Tlioy did not 
roturn aftor tho 9th. We find it proved 
that both these ontrios were in tho hand 
writing of Ram Prasad. 


on tho broad guago lino of tho Eas 
Indian Railway, is throe rnilos fron Luck 
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now Central Railway Station. Kakori 
station is five -miles further on. Both 
Alamnagar and Kakori are within easy 
access of Lucknow city. Public con¬ 
veyances which can be procured for hire 
ply between Lucknow and Kakori and 
Lucknow and Alamnagar. There are 
metalled roads to both places. On the 
8th August 1925, Mendu Lai, who is 
employed at Alamnagar railway station, 
and Baeju, who is a porter at the Alam¬ 
nagar railway station, deposed that three 
Indians of a respectable class who were 
wearing European clothes came to the 
railway station and entered into con¬ 
versation with the station stall at 
some time between 7-30 p. m. and 
8 p. m. His evidence is corroborated 
by Sital Prasad, Assistant Station Mas¬ 
ter. Kalian, ati ekka driver, was that 
eveuing at Alamnagar station looking for 
passengers. He deposed that three 
Indians who were wearing European 
clothes came to him at the Alamnagar sta¬ 
tion and asked him to drive them to the 
Chauk, a central part of Lucknow city. 
He agreed to drive but asked for a rupee as 
his faro. They ollerod him six annas 
and as they refused to give more he re¬ 
fused to take them. He has identified 
these three men as Ram Prasad, Banwari 
Lai and Suresh Chandra Bhattacharji. 
After Kalian refused to take the men 
he drove his empty ekka towards Luck¬ 
now. On the way he passod police 
constable Ram Sunder Singh who was 
patrolling on the road. He told him 
that ho did not like the looks of the 
three men who had tried to engage his 
ekka and went on his way. Police Con¬ 
stable Ram Sunder Singh has deposed 
that later on ho saw eight or 'ten men 
going down tho road. lie asked them 
who they were and where they were 
going. They said that they were medi¬ 
cal students at the King Gejrge’s Medi¬ 
cal 'College, Lucknow. He identified 
Banwari Lai as one of those men. It 
would appear from this that the three 
mon in question had been joined by five 
others. 

There are two villagers Desi and .Todha 
of Amethia which is close to Kakori. 
Thoy have given evidence of seeing 
young Indians in European clothes in the 
precincts of Amethia the day before tho 
dacoitv- Thoy aro, however, uncertain 
as to the date. 

AYo now come to the events of the 9th 


August 1925. Three boys Bablu, Kalwa 
and Sitalwa of Amethia village were 
grazing cattle about a mile from the 
Kakori railway station when they ob~ 
served ten or twelve Indians collected 
near a bridge who were evidently en¬ 
deavouring to keep their presence con¬ 
cealed. They were seen at about 2 p. in. 
They stayed till about 4 p. m. moving 
from one place to another and then went 
away in the direction of Kakori. 

Sarju Prasad is the manager of tho 
Kashmiri Hindu Hotel in the Aminabad 
quarter of Lucknow. This hotel is about 
two hundred yards distant from the 
Rameshwar Hindu Hotel and a little 
over a bun Ired yards from the Cbeddi 
Lai Dharamshala. On the 10th August 
a man came to the Kashmiri Hindu 
Hotel and registered his name as “ Ban- 
arsi Lai Agarwala of Shahjananpur 
Katia. ” Ho stated that he was visiting 
Lucknow for treatment. He arrived at 
8 a. m.and went away after a day or so. 
The entry is Ex. P-26. It is clearly 
proved that Bauarsi Lai was not in 
Lucknow. The entry in question is 
proved to he in the handwriting of 
Makundi Lai, appellant. 

There is internal evidence that the 
dacoits were fully acquainted with the 
fact that money would he found in a 
safe of a particular make and that they 
came equipped with tools capable of 
forcing it. The safe in question is of a 
standard pattern. These safes are made 
by tho East Indian Railway Company in 
their own workshop in Lucknow. 16 
weighs something over two hundred¬ 
weight, and a certain amount of skill 
was necessary to heave it from the brake- 
van on to the permanent way. There 
were recovered on the spot two pairs of- 
blacksmith’s tongs, two cold chisels and 
one heavy axe complete with a head 
which weighs over 71bs. and one 
axe head in a broken shaft which weighs 
51bs. The appearance of the safe 
shows that the persons who were trying 
to open it had ‘ cut certain rivets and 
forced other rivets in. They wore not 
able to remove all the rivets holding the 
lock. They then prised the metal door 
open and in so doing forced a portion of 
it back. The method adopted was clearly 
by the use cf cold chisels held in the 
tongs and by the hammering of them in 
and by prising, using the chisels or the 
axe edges as wedges. The dacoits may 
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have had other tools apart from those 
which they left behind. It is noticeable 
to show the skill with which the crime 
was committed that this heavy safe was 
removed from the brake and forced open 
in about half an hour. The dacoits 
made clear from the commencement that 
their intention was to rob State property 
and not to rob private persons. Ban* 
wari Lai s confession of course makes 
the whole matter clear if accepted as we 
shall show later. It is amply corro¬ 
borated in material particulars. JBan- 
arsi Lai in his evidence deposed that 
after the commission of the train dacoity, 
he saw Ashfaquallah who told him that 
the dacoity had been committed by him¬ 
self and other members of the gang. 
This is not very important in view of 
the other evidence upon the point. The 
account given by Bansari Lai as to the 
details of the dacoity differs on material 
points from the account revealed by the 
evidence which we have considered. It 
does not, however, follow in any way 
either that Ashfaqullah gave Bansari 
Lai a correct account of the manner in 
which the dacoity was committed or 
that Banarsi Lai remembered the de¬ 
tails accurately. 

^V Q uow come to the discovery of pro¬ 
perty on the scene of the dacoity. There 
were found one loaded brass cartridge 
and 11 empty brass cartridge cases of 
L. W. N. 

fclie K K pattern. There were 

403 

found six empty '300 cartridge cases of a 
maik RMS and two empty '300 catridge 
cases of mark 1914. Finally we have 
found upon the evidence in these appeals 
that Ram Prasad. Rajendra Nath Lahiri, 
Manmatha Nath Gupta, Govind Charan 
Kar, Makundi Lai, Raj Kumar Sinha and 
Banwan Lai participated in the com- 
mission of this dacoity and we have 

AshffrJn 1 app f al 380 of 1927 that 
Ashfaqullah also participated in the 

commission of the dacoity. 

We now come to the evidence corro- 
oiatmg the accomplices in respect of 

whn 8ener ^ oonsp i»oy. The first man 
whose evKJence we shall consider is 

to T*' La '- ■ W ° fiDd hi3 evidence as 

and sne ° r ?, amzat '° n of the conspiracy 

Jogesh °At Uy r tc L ! hs participation of 

spiral Chan 1 ra Ghatt °rji in the con- 
Piracy corroborated strongly bv the 

discovery of Ex. P-198 in the® possession 
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of Jogesh Chandra Chatterji at the time 
of his arrest. It was through Banarsi 
Lai that the police obtained information 
that copies of “ The Revolutionary '* had 
been posted from Benares. As we have 
already seen the evidence of the sub¬ 
post master Kalka Prasad and the evi¬ 
dence of the entries in the post office 
registers and other evidence establish 
the same fact. He deposed that he 
posted copies of “ The Revolutionary " 
from certain places. Postmarks upon 
certain covers corroborate this state¬ 
ment. He deposed that he rented a 
house in which he collected members of 
the party who had assembled before the 
train dacoity. He is corroborated here 
by Kishan-Lal, the owner of the house 
He hrst gave the clue to the police that 
certain members of the party had stayed 
in a dharamshala near the Amin-ud- 
doulaParkin Aminabad. He d”d 
give the name of that dharamshala 
Banwan Lai revealed the name. The 

dharamshala was the dharamshala of 
Ohhedi Lai where it is established from 
the entries in the register that Ram 
Prasad stayed with five other perso“ 
giving his name as Din Dayal He in 
formed the police authorities that his 
own name had been entered in the regis- 

r,°l the Ka9h “ iri Hoto1 - Ifc Proved 
that his name was so entered and that 

the entry was in the handwriting of 

Makundi Lai. Until he gave the police 

information no °ne had suspected that 

the Bamrauh dacoity was the work of the 
revolutionary gang. Ib was on this in 
formation that the police were able to 
work out the remaining evidence in con 
nexion with the Bamrauli dacoity. Un¬ 
til he gave information no one had sus- 
pectedthat he Bichpuri dacoity was 
the work of the revolutionary gang 

The fact fchafc he took part in the Bich- 
pun dacoity is established very strongly 
by the evidence of Saiyid Ainuddin. the 
Special Magistrate. When he stated 
that he had taken part in the Bichpuri 
dacoity Saiyid Ainuddin took him on 
the 10th November 1925 to Bichpuri 
Banarsi Lai guided him from Sherganj 
to Lichpun, showed him on the way the 
house he had stated the dacoits had 
originally intended to rob, and after the 

arnval at Bichpuri communicated dis¬ 
tinguishing points in the locality 
which could not possibly have been 
known had he not taken part In 
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the dacoifcy. Further he picked 
oat the two rifle* which were discovered 
in the room of Raj Kumar Sinha from 
amongst several other rifles as the rifles 
which had been used in the Bichpuri 
dacoity. He hid stated in his evidence 
that on his return from the Bichpuri 
dacoity he had met a certain legal practi¬ 
tioner of Shahjahanpur and had travelled 
with him. Shiam Lai, the legal practi¬ 
tioner in question, has corroborated this. 

In respect of Indu Bhushan Mittra the 
main evidence of corroboration is to be 
found in the contents of the letters 
which are proved to have passed through 
his hands as “post'box” but, in addition, 
his evidence is strongly corroborated by 
the discovery of the letter Ex. P. 43 
which he wrote to Ram Nath as “post 
box” of Rajendra Nath Lahiri. Ilis evi¬ 
dence is further corroborated by the fact 
that a large number of revolutionary 
books were found in his possession and 
is also corroborated by the evidence of 
Jagdish Ohandar. 

The evidence of Kunwar Bahadur is 
corroborated by the fact that he received 
certain money orders from members of 
the revolutionary party on behalf of 
Banwari Lai. It is further corroborated 
by the fact that he signed the receipt 
Ex. P. 61 in respect of the parcel which 
arrived from Benares. His evidence is 
also corroborated by the evidence of 
Bhola Nath. 

The evidence of Gopi Nath is corro¬ 
borated by the fact that letters and 
one postcard from Gopi Nath to Indu 
Bhushan’s brother were found in the 
house of Indu. These are Exs. P. 48, 
P-49, and P-50. His evidence is also 
corroborated by the discovery in the 
possession of Ram Dulare of the postcard 
Ex. P o9 sent by Gopi Nath to Ram 
Dulare. It is further corroborated by 
the fact that Suraj Bali signed Ex. P.53, 
the receipt for the parcel from Gawnpore, 
signing the receipt on behalf of Gopi 
Nath. 

The evidence of Jadu Nath Sen is cor¬ 
roborated by Jagannath his head master 
and is further corroborated by the evi¬ 
dence of Sita Ram and Mahesh Narain 
Sinha. 

We now come to the evidence of Ban¬ 
wari Lai. We do not consider that this 
man has disclosed all he knows, and in 
some cases he has clearly, in our opinion, 
omitted to mention the names of persons 


whom he desire! to shield, but the state¬ 
ments in his confession are corroborated 
in regard to the general conspiracy to a 
satisfactory extent. In respect of Joge9h 
Chandra Chatterji his evidence is corro¬ 
borated by the discovery of Ex. P. 198 in 
Joge3h Chandra Cbatterji's possession, 
and also by his identification of Jogesh 
. Chandra Chatterji, a circumstance which 
would be surprising if he was not telling 
the truth. 

From the information given in his 
confession the following facts were dis¬ 
covered for the first time. All these 
facts were subsequently proved by out¬ 
side evidence. Rajendra Nath Lahiri 
had sent money to him in the name of 
Kunwar Bahadur. Banwari Lai lived in 
Benares under the false name of Tara 
Singh. This is proved from Ex. P. 480-A. 
Ram Prasad had been at Benares the 
first week of June when money was paid 
to Rajeodra Nath Lahiri. 

His confession, in so far as it relates to 
the commission of the train dacoity, is 
corroborated by the following facts : 

(1) It was on the information that he 
gave that it was discovered that money 
order Ex. P. 92, had been sent by him to 
Himmat Bahadur. 

(2) Ifc was on the information that he 
gave that it was discovered that Makundi 
Lai had sent a money order from Shah¬ 
jahanpur to his wife. 

(3) It was on the information which 
he gave that it was discovered that Rain 
Prasad had written his name as Din 
Dayal in the Chhedi Lai dharam9bala 
register. 

(4) It was on the information that he 
gave that it was discovered that the 
debris of the property stolen in the 
dacoity had been thrown into a well m 
the Victoria Park, Lucknow. The evi¬ 
dence upon this latter point will be 
found in the deposition of Inspector 
Govind Behari, which is corroborated by 
the evidence of Mr. Horton. Inspector 
Govind Behari has deposed that a mass 
of articles which were of no value to the 
dacoits that had been stolen at the 
dacoity wore found on the information 
of Banwari Lai in a well in the Victoria 
Park. Mr. Horton was present at the 
time of its discovery. 

The evidence of these accomplices has 
accordingly been corroborated sufficiently 
to enable it to be considered upon its 
intrinsic value. We here state our con- 
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•elusion as to the value of the evidence. 
Banarsi Lai is, in our opinion, a reliable 
witness. He was to a considerable extent 
in the secrets of the party though he 
was not in the inner circle. We do not 
consider him to be a reputable or res- 
pectable person and we are not impressed 
by his protestations of repentance. We 
consider that he has made his revela¬ 
tions in order to save himself, and that 
his frequent assertions that the methods 
adopted by the conspirators went against 
his conscience savour of hypocrisy. 
There is, however, this much to be said in 
his favour. He did his best to give 
information which would otherwise not 
have been obtained. Ho had nothing to 
gain by informing the police that the 
Bamrauli and Bichpuri dacoitie 3 were 
the work of the conspirators. This much 
is clear that he did not actually take 
part in the train dacoity. We consider 
that his action in making the confession 
was probably influenced by the fact that 
Makundi Lai had entered his (Banarsi 
Lai’s) name in the register of the Kash¬ 
miri Hotel. It is very difficult in a case 
of this kind to know what the actual 
feelings of members of the party are to 
one another, and Banarsi Lai may well 
have been sore in respect of occurrences 
which we know nothing about. After a 
careful consideration of his evidence we 
accept it. He has not been broken down 
•on any material point in the course of a 
very long cross-examination. He is un¬ 
doubtedly a bad man but we consider 
that we can rely upon his evidence. 

Indu Bhushan Mittra was a smalt boy 
when he was first drawn into the move¬ 
ment. We are not sure that he is really 
very penitent. We consider that his 
action in warning Rajendra Nath Lahiri 
after Ram Prasad’s arrest was not con¬ 
sistent with a genuine determination to 
lead a now life. His ruling motive in 
making the confession was to our mind 
to save himself, but we see no reason to 
distrust his evidence. He was also ex¬ 
posed to a lengthy cross-examination 
which has failed bo discredit him. 


Kunwar Bahadur is somewhat old 
than Indu. He is a young man of mu 
the same type. He has not been brok 
•down in cross-examination and wo s 
po reason to distrust his evidence. Gc 
Nath is a feeble person who is nea 
blind. He was never likely to have ’ 
a valuable member of any party. 


evidence has not been broken down in 
cross-examination and we see no reason 
to distrust him. Jadunath Sen appears 
to us to be a respectable little boy who 
has told the truth. Although technically 
an accomplice he had gone very little in¬ 
to the matter and we consider that his 
evidence requires very little corrobora¬ 
tion. He has not broken down in cross- 
examination. We find Banwari Lai's 
confession in the main reliable. We 
have now stated the case of the prosecu¬ 
tion in respect of the general conspiracy 
and the dacoities and we now come to 
the case for the defence. 

Not one of the eight learned counsel 
who addressed the Court argued that 
the evidence for the prosecution had 
failed to establish the existence of the 
general conspiracy. We put the point 
clearly to every one of them and we 
asked in particular Mr. H. N. Mi 9 ra, who 
had appeared in the Court below, to dis¬ 
cuss the prosecution evidence in respect 
of the general conspiracy. He addressed 
us on that subject for the greater part of 
a day, but he criticized very little and 
did not put forward the suggestion that 
this evidence had failed to establish the 
existence of a general conspiracy. All 
that the learned counsel argued was 
that their own respective clients wore 
nob proved to have taken part'in the 
conspiracy. Criticizm was directed to 
the evidence in respect of the meeting 
at the Vaishya Orphanage in Meerut. 
It was argued that the evidence of 
identification wai unreliable, and that 
even if the evidence of identification 
wore reliable, the evidonco as a whole 
was insufficient to establish that a meet¬ 
ing of a revolutionary nature had taken 
place at Meerut. 

Mr. Chatterji and Dr. J. N. Misra 
argued on behalf of Raushan Singh that 
there was not sufficient reliable evidence 
to justify the conclusion that the Bam¬ 
rauli dacoity- was the work of the con¬ 
spirators. They laid groat stress upon the 
fact that certain persons wore tried after 
a police inquiry by the then Sessions 
Judge of Pilibliit (an officer who has 
since retired) on a charge of complicity 
in the dacoity- and that they had been 
acquitted. They endeavoured to estab¬ 
lish from evidence given in that case 
that the suggestion that some of the 
dacoits in that dacoity- woro townsmen 
and that an electric torch had been used 
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were subsequent additions which had 
found no place in the original story. 
They also argued that the failure to pro¬ 
secute Baushan Singh in the first instance 
although his name had been mentioned 
(as one of thedacoits ) showed that the 
dacoity was not the work of revolution¬ 
aries. It was not, however, argued that 
the Bichpuri, Dwarkapur and the train 
dacoities were not the work of revolu¬ 
tionaries. Mo attempt was made to meet 
the evidence for the prosecution in res¬ 
pect of those dacoities. 

Our conclusions on the main evidence 
as to the existence of a general conspiracy 
are these : 

We find that it is proved overwhelm¬ 
ingly that a conspiracy cam9 into being 
in the United Provinces in July 1921 to 
deprive the King-Emperor of the sover¬ 
eignty of British India, and that the per¬ 
sons who were controlling the conspiracy 
as the inner circle further conspired to 
commit dacoities in which fire-arms were 
intended to be used, in order to obtain 
funds with which to purchase arms and 
ammunition and to carry on revolutionary 
propaganda. We find that the evidence 
clearly shows that those persons contem¬ 
plated that fire-arms should be used in 
ordor to enable the dacoities to be com¬ 
mitted effectively and with impunity, 
that they foresaw and realized that 
murder was a probable and likely conse¬ 
quence of those dacoities and that thus 
it is established that there was within 
the conspiracy to deprive the King- 
Emperor of -the soverignty of British 
India a conspiracy to commit dacoities 
with murder. 

In respect of the meeting at the Vai* 
shya Orphanage at Meerut we find, after 
having heard the arguments of learned 
counsel and considered the evidonco for 
the defence, which has been produced 
upon the point, that certaiu members of 
the revolutionary party, amongst whom 
were Bam Prasad, Bajcndra Nath Lahiri 
and Suresh Chandra Bhattacharji, col¬ 
lected at Meerut in the residential quar¬ 
ters of Vishnu Saran Dublis in the 
Meerut Orphanage and there held a 
secret meeting taking precautions to 
conceal their presence. We believe the 
ovidence of Sub-Inspector Brahma Singh 
and Pheru Singh whom we find to be 
reliable witnesses. Their identifications 
wore in each instance supported by their 
picking out the men identified from a 


crowd in the jail and repeating the iden¬ 
tification in Court. The only construc¬ 
tion which we can place upon the docu¬ 
mentary evidence on this point is that 
the meeting was a pre-arranged meeting 
of the revolutionary society. We find 
that an attempt was made to mislead by 
stating that on the 13th September 1925- 
the date of the meeting, there was to be¬ 
an innocent meeting of a committee of 
the Orphanage, whereas no such meeting 
was in contemplation and whereas no- 
such meeting was held. We interpret 
the reference in the intercepted letters- 
sent by Bajendra Nath Lkhiri to the un¬ 
known person in Calcutta as a request to- 
that person to join this meeting. The 
letter, Ex. P. 482, which was in the hand¬ 
writing of Bam Prasad, requesting the- 
the recipient to attend a meeting at the 
Orphanage on the 13th September 1925- 
of the shradh ceremony of their grand¬ 
father was a summons to this meeting in 
Meerut. The shradh ceremony amongst 
Hindus is a ceremony held usually, 
annually in which surviving male rela¬ 
tions offer oblations to the memory of 
deceased male ancestors. There could 
have been no such ceremony in which* 
Bam Prasad and the unkhown reoi" 
pient of the letter could have shared 
and the use of the word Orphanage is- 
very significant. We shall refer later to- 
the incident of the Meerut meeting in 
connexion with those of the appellants, 
who we find participated in it. 

There can be no doubt as to the faefr 
that the Bamrauli, Bichpuri, Dwarkapur 
and train dacoities were committed. The- 
evidence that the Bichpuri and train, 
dacoities wore committed in pursuance 
of the objects of the revolutionary con¬ 
spiracy is very strong. We are satisfied- 
that the Dwarkapur dacoity was also 
committed in pursuance of the object of 
the conspiracy. That conlusion does not 
materially affect any of the appellants 
as none of them have been proved to 
have taken part in the commission of 
that dacoity, and as far as wo are con¬ 
cerned in respect to the conclusion as to 
conspiracy to commit dacoities with 
murder.it would be sufficient to estab¬ 
lish, as has been established, that the 
Bichpuri and train dacoities were com¬ 
mitted in pursuance of the conspiracy. 

We come finally to the decision as to 
whether the Bamrauli dacoity was com- 
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mifcfced in pursuance of the objects of 
conspiracy. This point is of importance 
in connexion with the appeal of Rau- 
shan Singh, and will be considered 
again when we are dealing with that 
appeal. Here it is sufficient to note 
generally the arguments of Raushan 
Singh’s learned counsel. The fact 
that certain persons other than the 
appellants before us were tried by 
the Sessions Judge of Pilibhit for 
complicity in this dacoity and acquit¬ 
ted is absolutely irrelevant and imma¬ 
terial. We do not propose to examine 
that point as there is no force in it. It 
is clear from the evidence that has been 
rightly placed before us that at the time 
of trial in Pilibhit the witnesses to the 
■dacoity did not state explicitly that any 
of the dacoits were townsmen and they 
did not make any reference to facts 
which would have indicated to the learn¬ 
ed Sessions Judge trying that case that 
an electric torch had been used. But 
these omissions in no way support the 
^ a ©gQ3tion that the statements, that 
townsmen took part in the dacoity, and 
that something of the nature of an elec¬ 
tric torch was used by the dacoits, are 
untrue additions to the original story. 
The explanation of the omissions is a 
simple explanation which is not Credit- 
Able to the intelligence of those members 
of the Pilibhit District police who took 
part in the original investigation. The 
original investigation was perfunctory 
and unintelligent. The first point which 
we have to note is that in that'in vesti- 
gation no officer considered the circum¬ 
stance that no less than seven empty 
300 brass cartridge cases, five empty '450 
cartridge cases and three loaded '450 
■cartridges were discovered on the scene 
of the dacoity was in any way signifi¬ 
cant. The omission to observe this point 
aays very little for the intelligence of 
the officers concerned. 

The discovery of these articles should 
have been sufficient to show a police 
officer of reasonable intelligence that the 
■pamrauli dacoity was nob an ordinary 
dacoity. It should have shown him that 
amongst the dacoits ‘were persons who 
were in possession of arms such as sel¬ 
dom or never find their way into the 
hands of the ordinary miscreant who 

commits crimes of this nature. It should 
have shown him something further. 
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Even if rifled firearms of *300 and '450 
bore had come into the hands of ordinary 
dacoits the provision of ammunition for 
such weapons would be very difficult. 
Some ammunition might be stolen, but 
ammunition of this kind rapidly deteri 
orate3,* and after a certain number of 
years becomes unserviceable. The diffi¬ 
culties in the way of ordinary criminals 
procuring ammunition of this class are 
almost insuperable, so the conclusion to 
have been adopted by a policeman of 
intelligence from the discovery of these 
articles was that the dacoits were not 
ordinary criminals, but men of a superior 
class ; in other words, that they were 
probably, as a villager would call them, 

townsmen.” But not tbe slightest 
attempt was made apparently to elicit 
from the persons who were present at 
the commission of the dacoity who the 
dacoits were. 

Again, although in the first report the 
chaukidar who had seen the commission 
of the dacoity from some little distance 
had remarked on the peculiarity of the 
light used by the dacoits which was 
sometimes dim and sometimes bright, the 
police responsible for the inquiry was 
satisfied in leaving these villagers to 
describe the lights used by the dacoits 
as wax candles.” A very slight use of 
intelligence wa3 necessary to show 
that wax candles would not ha usually 
a satisfactory illuminant for the use of 
the dacoits in the commission of a da¬ 
coity. A villager who had never seen an 
electric torch and whose knowledge of 
artificial light used in a village (apart 
from the lights which he might have 
seen at railway stations and in towns) 
was confined to what lie had seen would 
divide artificial lights into oil lights, 
torches and wax candles, and what was 
not an oil lamp or a torch would be 
considered a “ wax candle.” Although 
in the investigation not a single piece of 
wax candle was discovered and no burnt 
matches were found, there was no at¬ 
tempt made in the examination of these 
village witnesses in the trial in Pilibhit 
to a ask them as to why they believed the 
dacoits to have been using wax caudles. 
We see no reason to suspect the state-* 
monts made by these witnesses after an 
intelligent investigation bad been made 
as to the speech, the costume and the 
lights used by the dacoits. 
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In order to accept the conclusion pres¬ 
sed before us by Mr. Chatberji and Dr. 
•I. N. Misra it would be necessary to find 
that there has been a dishonest attempt 
to add evidence for the purpose of this 
case, and, inasmuch as we are satisfied 
that the investigation of Mr. Horton and 
the subordinate police officers in this 
case has been scrupulously honest, we 
reject the argument. The failure to pro¬ 
ceed against Raushan Singh originally 
in connexion with the Bamrauii dacoity 
will be examined by us later when we 
ootno to the decision of his appeal. It 
is sufficient to say here that our finding 
is that the failure to proceed against 
Raushan Singh originally, while it tells 
greatly against the Pilibhib police officers 
who investigated the case, does not tell 
in any way in favour of Raushan Singh. 
We find upon the evidence that the 
Bamrauii dacoity was committed in 
furtherance of the objects of the revolu¬ 
tionary party. 

We now proceed to decide the appeals 
of the fifteen appellants separately. 

1. Ram Prasad Bisviil. 

As we have already stated, this appel¬ 
lant is a full-grown man, who up bo the 
time of his arrest, was in business iu 
Shabjahanpur. The evidence againsb him 
in respect of the charges of conspiracy 
is contained largely in the evidence 
of Banarsi Lai and Indu Bhushan Mittra. 
If this evidence is sufficiently corrobora¬ 
ted against him and believed, it shows 
not only that he was one of the con¬ 
spirators, but that he was the provin¬ 
cial organizer for the province and 
bhe head of the Shabjahanpur branch. 
It is unnecessary bo discuss this evidence, 
lb bus been discussed already aud it is 
a question only whether it should or 
should 'not be accepted against him. 
The first pieco of evidence corroborating 
the evidence of these two accomplices 
in to be found in the fact (which 
Ram Prasad himself admits (that he pur¬ 
chased the fifty cartridges, to which 
reference has been made, on bhe 7th 
August 1924, at Cawnporo from bhe firm 
of P. N. Biswas & Go., using, in order bo 
obtain the cartridges, the arms license of 
Prem Kishan lvhauna and signing “ Prem 
Kishan” in the register as the recipient 
of the cartridges. The corroboration 
further consists in the evidence that 
Hovon empty cartridge cases of this pat¬ 
tern were found on the scene of the 


Bamrauii dacoity ; one empty cartridge 
case and one full cartridge case of this- 
pattern were found on the scene of the 
Dwarkapur dacoity and eleven empty 
cartridge cases and one loaded cartridge 
of this pattern were found on bhe scene 
of bhe brain dacoity. He was acquitted 
on the charge of participation in the 
Bamrauii dacoity, but on the evidence of 
Banarsi Lai, a short time after the com¬ 
mission of this dacoity. Ram Prasad gave 
Banarsi Lai ornaments to melt, and the 
evidence of Banarsi Lai in this respect 
is corroborated by the fact that Ex r 
P. 191, Ram Prasad’s private account 
with the Allahabad Bank at Shahjahan- 
pur, shows that, shortly after the com¬ 
mission of the dacoity, he paid in a total 
amount of Rs. 750 in cash into his ac¬ 
count. 

The evidence that he was instrumental 
in circulating copies of “ The Revolu¬ 
tionary ” which is given against him by 
Banarsi Lai is not corroborated especial¬ 
ly against him, but he is connected with. 
“The Revolutionary ’’ by bhe evidence 
of Indu Bhushan Mittra and the recogni¬ 
tion by Indu Bhushau Mittra of “ The 
Revolutionary” corroborates this 'evi¬ 
dence. The corroboration of the evi¬ 
dence of Indu Bhushan Mittra against 
him is in the main found in the fact 
that Indu Bhushan Mittra has been 
proved by evidence, which we believe, to 
have been acting as “ post office ” fo r 
some one, aud that letters were received 
by Indu Bhushan Mittra, the contents of 
which have been proved and the internal 
evidence of which goes to show that they 
were intended for Ram Prasad, as Indu 
Bhushan states they were. The con¬ 
tents of those letters corroborate Banarsi 
Lai’s statement also. We have already 
detailed the contents of these letters^ 
.Ex. P. L38-A had apparently come 
from Rajendra Nath Lahiri. It was 
posted at Dasasumedh. a local post office 
in Benares (Rajendra Nath Lahiri lives iu 
Dasasumedh). It contains the passages. 

You have not written about Dalaj'i. I a® 
really surprised. There is no able man to re¬ 
present No. 7 and methinks ho is the fittest r na a 
and he has got resources iu that side too. He 
will bo able to have his assistants in a short 
tim« in that side. I proposed to him aud ho is 
ready. Now he is anxious to go to the as¬ 
sembly. If I do not take him with me he wilt 
bo wouuded, and he has been already wounded 
by some persons. I am now in a false position. 

If you do not object I shall take him too Witte 
me. 
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Whether this letter was or was not 
written by Rajendra Nath Lahiri, its 
contents clearly indicate that it was 
written by some conspirator. It is sug¬ 
gested that " Lalaji ” was Damodar 
Sarup. He may or may not have been 
Damodar Sarup, but "Lalaji” was clearly 
a conspirator. “ The assembly ” in our 
opinion can, only mean the meeting at 
the \ aishya Orphanage at Meerut. Ex. 
E'HO is a letter from a person who was 
engaged in mysterious activities in Hard- 
war, and who writes under, the name of 
Narendra. ” A letter has been subse¬ 
quently discovered in the handwriting 
of Ram Kishan Khattri in which he 
signs his name as Narendra. It is im¬ 
possible in our opinion to form a conclu¬ 
sion other than that the “ Narendra ” of 
Ex. P-140 was a conspirator who was 
in Hardwar. Ex. P-141 is a letter which 
purports to come from the Vaishya Or* 
phanage, Meerut, and which was signed 
by some one who called himself the Super¬ 
intendent (Supt). It refers to a meet¬ 
ing of the executive committee of the 
Orphanage when no such meeting was 
proposed and no such meeting ever took 
place, and requested the recipient to see 
that his friends put up in various 
Eharamsalas, the - place of the function 
having been after due deliberation fixed 
at the writer’s own place. Ex. P-142 is 
another letter from Narendra ” which 
is apparently arranging a meeting on the 
IGth September 1925. Then.there is Ex. 
P*143 to which we have already refer- 
led with the peculiar reference to the 
orphan who was intended for carpentry 
laining a reference which we under¬ 
stand to mean that some person was re¬ 
quired to go to Calcutta to study bomb 
manufacture. That person must either 
bathe writer (who in our opinion was 
Rajendra Nath Lahiri) or Ram Prasad 
himself. The letter Ex. P-144 is also a 
etter written by a conspirator. It con¬ 
tains the passage: 

• < ^ hope to sond two or three players at.least oue 
of w “ om ” is an expert man. 

The reference can only be here to 
dacoits or manufacturers of bombs. Ex. 
P*115, the letter from “ Mathura ” who 
on internal evidence of the letter was 
Rajendra Nath Lahiri, is almost conclu¬ 
sive as to association in a revolutionary 
coQspiracy between the writer and the 
iccipient, and finally in this connexion 
there ig a letter. Ex. P-147, received after 
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Indu Bhushan Mittra’s arrest which is 
proved to have been written by Ram 
Kishan Khattri. There is further the 
letter Ex. P-41 which, as we shall show 
afterwards, is proved to be in Ram 
Prasad's own handwriting, which was 
found under the pillow at the time of 
his arrest. This letter was clearly in¬ 
tended for Rajendra Nath Lahiri being 
sent to Ram Nath Pande as his “ post 
office. ” It commences : 

You know that I am enjoying the Puja vaca¬ 
tion as my school has been closed. 

Ram Prasad had no connexion with 
any school. He was^by trade the man¬ 
ager of a shop which sold silk. It con¬ 
tinues: 

If you receive any news from Kali Babu, 
please inform direct to my office only ; call me 
to your place from there I shall start. 

“Kali babu” is clearly a revolutionary. 
The letter continues asking for the 
despatch of certain specified books some 
of which were of a revolutionary nature 
and other books in English which you think 
proper, mostly of communistio ideas. 

It then suggested the name of Jagdish 
Chandra, the boy who lived opposite to 
him as a new “ post office. ” There was 
also found in his possession a slip of 
paper written in Hindi, Ex. P-259, 
which contains the names, amongst 
others of Asbfaqullah, Banarsi Lai and 
Prem Kishan. There was also found in 
his possession, Ex. P-260, a memoran¬ 
dum of accounts. 

Before we come to the evidence 
against him contained in Ex. P-482 we 
note our reasons why we are satisfied 
that certain documents are in his hand¬ 
writing. We have considered the evi¬ 
dence oi Mr. Stott in this connexion, 
but in this particular instance there was 
no necessity to obtain the assistance of a 
handwriting expert for the similarities 
are so clear that we have been able to 
arrive at an independent conclusion 
without the slightest difficulty. The 
prosecution had considerable trouble in 
discovering any piece of bandwriting 
which could he proved unmistakably 
as the handwriting of Ram Prasad. 
After his arrest ho made every effort to 
avoid providing specimens of big hand¬ 
writing. Although while under trial he 
submitted a very large number of written 
applications, he was always careful to 
have them written by a person other 
than himself, or to write them himself 
in Urdu, his Urdu handwriting nob being 
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in question. He gave it as his reason 
for this abstention that as he had hurt 
his wrist in wrestling, he had been 
■unable for many years to write English 
without great difficulty. The value of 
the statement as to his having a per¬ 
manently injured wrist can best be 
judged by the fact that after his convic¬ 
tion he submitted to this Court written 
arguments in his defence in English in 
his own handwriting Which printed into 
seventy-six pages. But while endeavour¬ 
ing to avoid leaving any evidence of his 
handwriting on the record he made one 
slip. While he was in custody in the 
Shahjahanpur jail shortly after his arrest 
he sent a petition which has been proved 
to be in his own handwriting dated 6th 
September 1925, to the Sub-Divisional 
Officer, Shahjahanpur, complaining that 
the local jail authorities had put him in 
solitary confinement and were describing 
him as dangerous upon his history ticket. 
This is Ex. P-512. We have found 
on the evidence that this clearly was in 
his handwriting, and it is by comparison 
of the handwriting here with the hand¬ 
writing in the questioned documents 
that we have arrived at the conclusion 
that Exs. P-41 and P-482 were also 
in his handwriting. Ex. P-482 is the 
letter which was handed to Mr. Horton 
by an undisclosed informant. We have 
referred to it already. It was written 
by Ram Prasad to some one whom he 
calls Undel requesting him to be present 
at the shradh ceremony of their grand¬ 
father at tho Orphanage on the 13th 
September 1925. 

Exhibit P-601 contains some corres¬ 
pondence between Ram Prasad Bismil 
and the Allahabad Bank branch at Ben¬ 
ares. Tie sent them a letter from Ben¬ 
ares city on the 2nd June 1925, which 
emanated from house No. 78 Dasasumedh, 
requesting them to direct their Shah- 
jahanpur branch to remit Rs. 60 to the 
Benares branch and credit it to his 
account, The bank compliod and tho 
Ra. 60 woro paid at Benares. These 
iacts are proved cloarly by other evi¬ 
dence. Tho significance is in the evi¬ 
dence which proves that Rajandra Nath 
Lahiri rosided at 78 Dasasumedh. The 
evidence which connects Rain Prasad 
with the Meerut meeting is his clear 
identification by Sub-Inspector Brahma 
Singh and Pheru Singh combined with 
the evidence afforded by tho documents 
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to which we hive already referred. 
There is further general evidence of 
corroboration against Ram Prasad in the 
evidence of Jagdish Chandra. % 

We now come to the Bichpuri and the 
train dacoibies in respect of which he 
has been convicted. In regard to the 
Bichpuri dacoity the evidence of Banarsi 
Lai is conclusive to prove Ram Prasad’s 
complicity in the dacoity, if it is pro¬ 
perly corroborated and believed. We 
need go no further in respect of the 
corroboration than the evidence of 
Behari, the victim of the dacoity, and 
Lila who was grazing cattle in the 
neighbourhood of Bichpuri on the night 
of the dacoity and saw certain men col¬ 
lected there. Behari picked Ram Prasad 
out of a crowd in jail identification pro¬ 
ceedings as one of the men who took 
part in the dacoity. He identified him 
again in Court. We have already 
detailed the circumstances in which 
these jail indentifications were held, aDd 
we need not repeat our remarks upon 
them here or elsewhere. Lila similarly 
picked Ram Prased out of a crowd in 
the jail but was unable to repeat the 
identification in Court. 

In respect of the train dacoity there 
is first the evidence of Banarsi Lai, 
which proves the collection of some of 
the dacoits in Shahjahaupur, and the 
arrangements made by Ram Prasad for 
their entertainment. Banarsi Lai took 
a house for the use of the conspirators. 
He is corroborated on this point by 
Ivishan Lai. 

We have next tho evidence of Radhe 
Lai who proves that a certain person 
with five others stayed at the Chhedi 
Dharmsala in Lucknow from the 7th to 
the 8th August 1925, and again from the 
8th to tho 9th August 1925 and that the 
head of the party signed his name in the 
register at places, Exs. 476-B and 
476-A as Din Dayal of Cawnpore. It is 
proved to our satisfaction that the 
handwriting of these two entries is the . 
handwriting of Ram Prasad. Kalian, 
the ekka driver, picked Ram Prasad out 
of a crowd in the jail as one of the men 
whom he had seen close to the Kakori 
station on the 8th August 1925, the day 
before the dacoity. He repeated the 
identification in Court. Badlu, one of 
the boys who were grazing cattle in 
Amethia on the day of the dacoity, 
identified Ram Prasad in the jail as one 
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o£ tb© men whom he had seen in the 
neighbourhood in suspicious circum¬ 
stances. He was unable to repeat this 
identification in Court. 

In addition there is against Ram 
Prasad the important evidence of a man 
called Abdul Wadud. W e have not 
referred before to Abdul Wadud. He is 
a vendor of aerated waters and ice who 
travels on certain trains selling his 
goods. At the time of the train dacoity 
he was-in No. 8 Down and when the 
train came to a standstill he got out of 
his compartment to see what had hap¬ 
pened. He was in a good position to 
identify persons who were present among 
the dacoits, a3 there was light in the sky 
at the time, and as a man who is accus¬ 
tomed to travelling by railway trains, 
and whose work would make him some¬ 
what more observant as to the features 
of the people he sees than many others, 
he was able to give evidence of identi¬ 
fication somewhat more extensively than 
that given by other people. When we 
say that his work would make him more 
observant, we mean this : A seller of 
aerated waters and ice on a railway 
train is continually going from one 
carriage to another sometimes in a very 
bad light, leaving glasses, coming back 
to collect them and for payment and 
seeing his customers from time to time. 
Such a man would in the nature of his 
work be likely to become observant. He 
has identified altogether eight persons 
as having taken part in the dacoity. He 
made four identifications, which were 
not accepted, three of men who clearly 
had not taken part in the dacoity, and 
one of a man who, although he had not 
taken part in the dacoity, had a strong 
facial resemblance to Rajendra Nath 
L&hiri. He identified Ram Prasad as 
one of the dacoits. He picked him out 
•of a crowd in the jail and repeated his 
identification in Court, 

In addition there is against Ram 
Prasad the fact that Ban wari Lai has 
implicated him as one of the ring loaders 
in the dacoity. There is also the evid enco 
of Sri Ram Pando, the sub-agent of the 
Allahabad Bank at Shalljahanpur, to the 
efiect that, shortly after the train dacoity 
m a ? a I^asad was in possession of funds. 
Ibis is_the evidence against Ram Prasad. 

We now come to his defence. His 
defence before Mr. Hamilton, when it was 
nob confined to accusations against the 


integrity of the Special Sessions Judge, 
the prosecuting counsel and 'the police, 
consisted mainly in a denial of nearly 
everything. Before the committing 
Magistrate he refused to make any state¬ 
ment. Before Mr. Hamilton he made a 
full statement. He admitted that he had 
purchased the cartridges in Cawupore on 
behalf of Prem Kishan. He said he 
purchased them to oblige Prem Kishan. 
That wai all the explanation he offered 
on that point. He attacked Banarsi Lai 
upon the following points. He said that 
Banarsi Lai was Secretary of the Con¬ 
gress Committee and that he was Auditor, 
and that in 1921 Banarsi Lai had taken 
certain English clothes belonging to 
Thakur Indra Bikram Singh to burn, as 
a mark of disapproval of the use of cloth 
other than Indian-made cloth, and that 
Banarsi Lai had misappropriated certain 
of these clothes and ‘used them for his 
own purposes. He further stated that 
Banarsi Lai had gone to the Abmedabad 
Congress and there stolen a bucket and a 
lantern. He stated that Banarsi Lai 
had committed other acts of dishonesty 
and that ho was also a drunkard. He said 
that he had made these accusations to 
the members of the Congress party with 
the result that Banarsi Lai had lost his 
reputation. He went on to say that 
Banarsi Lai had formed a gang of dacoits, 
and that he was committing dacoities on 
his own account. He said that for this 
reason he and Banarsi Lai were enemies. 

In respect of Indu Bhushan Mittra the 
case that he put forward was that -Indu 
Bhushan Mibbra’s father was a Hoad- 
master of a Government school and a Gov¬ 


ernment spy. In respect of Banwari Lai 
ho had only to say that Banwari Lai was 
acting under the orders of the polico. 

made a violent attack upon the 
Criminal Investigation Department, and 
said that the reason why lie had been 
implicated was because be bad been 
writing to the newspapers suggesting 
that the Criminal Investigation Depart¬ 
ment wore fabricating falsa cases 
throughout the province, in order to pre¬ 
vent a reduction in their personnel. His 
case was that they were afraid that their 
number was going to be reduced, so they 
were bringing all the false cases that they 
could think of. Flo said that the Crimi¬ 
nal Investigation Department, in revenge 

for his attacks upon them, has implicated 
him in a false case and names as his 
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arch enemy, a leading gentleman in the 
Department, Khan Bahadur Tasadduq 
Husain. He stated that Mr. Horton was 
honest as far as he went, but that he 
was too stupid to be ablo to get at the 
truth. He concluded that he had no 
hopes of a fair trial in the Court of 
Mr. Hamilton. In respect of his hand¬ 
writing his case was that he had never 
written the petition which was sent from 
the Shahjahanpur jail. He stated that 
the Jailor had substituted for the peti¬ 
tion which he had written a petition 
which was forged by a person unknown. 

When he appealed from jail to this Court 
he first, as we have said already, reques¬ 
ted that Pt. Gobind Ballabh Pant should 
be appointed to appear for him, or that 
in the alternative he should ‘be allowed 
to argue his appeal himself. On the 
13th May 1927 he applied to -this Court 
for various copies. On the • 4th June 
1927 he sent an application stating that 
he had received the copies. On the 28th 
June 1927 he applied bo this Court from 
the District Jail. Gorakhpur, requesting 
that he should be transferred to Lucknow 
Jail. On the 7th July 1927 he sent an 
application requesting permission to 
argue his appeal in person. On the 18th 
July 1927 he applied to this Court, ob¬ 
jecting bo the appointment of Mr. L. 
S. Misra as his counsel and demanding 
that ho should be allowod to argue his 
appeal in person. A Bench of this Court 
refused his application to bo permitted 
to argue his appeal in person, and in¬ 
formed him that he would be repre¬ 
sented by Mr. L. S. Misra : [vide A. I. R. 
1927 Oudh 312-Ed.j On the '20th July 
L'J27 ho submitted another application 
adding to it arguments which 'printed 
into sovonty-six pages. On 21sfc July 
1927 he applied again to this Court stat¬ 
ing that he had no complaints against 
the good faith and honesty of Mr. L. 
S. Misra, but that the time for prepar¬ 
ation of the case was so short that 
no lawyer could go through the record 
of the caso during that period. There 
was nc justification for the latter re¬ 
mark. On 25th July L927 he put in an 
application to the effect that he now 
accepted Mr. L. S Misra, as his advocate 
and left the conduct of the appeaL in his 
hands. He had previously instructed 
Mr. L. S. Misra. On Gbh August 1927 
ho submitted a further petition in which, 
while not withdrawing his defence in 


any way, he quoted extracts from certain 
books on eugenics and other subjects 
with the object of showing that in no- 
circumstances should he be sentenced to 
capital punishment. He uses these words 
in this application : 

Therefore your humble petitioner prays for 
mercy only oa the grouai that he is repentant. 
This sense of repentance he had shown on 5th. 
June 1927, by submitting a memorial to His Ex¬ 
cellency the Governor ia Couacil for the United 
Provinces of Agra aid Oud h . The copy of this- 
memorial he might have sent to the Hon’ble 
Court but he is afraid that if it is submitted 
before a Court of'justice it will become a public 
document which will not be proper at this stage. 

He has since sent other petitions, butr 
they do not add materially to the case. 
Before the learned Special Sessions 
Judge he withdrew all his witnesses. We 
are unable to reconcile the various con¬ 
tradictions, inaccuracies, and irrelevan- 
cies which permeate his private defence- 
and, ignoring his conduct and substitu¬ 
ting for his own arguments the argu¬ 
ments that his learned counsel Mr. L. 
S. Misra has advanced on his behalf we 
proceed bo decide the appeal. Mr. B. S. 
Misra devoted a considerable period to 
a close criticizm of the evidence against 
his client. He admitted that he was- 
unable to justify the personal attack 
upon Banarsi Lai by anything which 
had been elicited in cross-examination of 
the witnesses. It is obvious that, if 
Banarasi Lai had been guilty of the 
conduct of which Ram Prasad alleged 
that* he was guilty, there would have 
been no difficulty in obtaining evidence 
to prove such conduct. Ram Prasad 
has made an additional allegation, that 
he has been implicated in this case be¬ 
cause, as a zealous supporter of the Hindu 
religion he has incurred the enmity of 
Mahomodans. There is no founda¬ 
tion for the allegation that he has in¬ 
curred the enmity of Mihomedans, 
but it is clear upon his own- 

showing that he is a man who was 
largely connected with Indian politics 
and that his sympathies were on the side 
of the Hindus. Such being the case, he 
would have had no difficulty, if it were 
true, in proving that Banarsi Lai had 
been a traitor to his own side. He made 
no attempt, however, to prove this. After 
stating at first that’he desired to call » 
large number of witnesses, he eventually 
withdrew them and he ha3 no grievance 
•as fco the fact that his witnesses were non- 
produced, for by his own act they 
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were noi produced. Hi3 personal attacks 
upon Indu Bhushan Mitbra, Banwari 
Lai and others are equally unsupported, 
but his learned counsel has criticized, 
wherever he could criticize, and has 
pointed out some incidents which, he 
urged, tell in his client’s favour. Upon 
the point of handwriting he has been 
unable to say anything. The appellant's 
suggestion that the petition, Ex. P-512, 
was forged at the instance of the police 
and prosecution is ludicrously untrue, 
and upon a comparison of the handwri¬ 
ting his learned counsel has been unable 
to say anything. 

He has pointed out to us that accor¬ 
ding to Banarsi Lai’s evidence Banarsi 
Lai was given copies of The Revolu¬ 
tionary very early on the morning of the 
26th January and he has referred us to 
certain police reports (Ex. D*23 and 
others) which would go to show that Ram 
Prasad left Shahjahanpur that morning 
for Lucknow by a train that left at 5 a.m. 
Ux. D-23 wa^ the re nor t of a certain 
police constable Abbas Khan, Ram Prasad 
being at that time under police surveil¬ 
lance, and Abbas Khan being the con¬ 
stable who was entrusted with his 
surveillance. Police constable Abbas 
Khan admits having made this report. 
He made it at 5 p. m. but it is clear that 
no one had seen Ram Prasad leaving 
Shahjahanpur by the 5 a. m. train and 
Abbas Khan, in making the report was 
evidently relying upon information 
which he had received from somebody 
else. There is nothing to show that the 
information was correct, and we do not 
consider that Banarsi Lai’s evidence has 
been in any way affected on this argu¬ 
ment. In respect of his identifications ho 
has endeavoured to make out that those 
identifications were obtained unfairly. 
He has completely failed to establish 
this point. His learned counsel made 
only a faint-hearted attempt to show 
that Ram Prasad had nob taken part in 
the general conspiracy. Ho directed the 
greater part of his arguments to endea¬ 
vouring to show that ho had not taken 
part in the Bichpuri dacoity or the train 
dacoity. * 

We are satisfied that the identifications 
were honest identifications, and upon 
these identifications and the evidence of 
handwriting, we have no difficulty in 
arriving at conclusions on these appeals. 
Banarsi Lai undoubtedly took part in 
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the Bichpuri dacoity. His evidence that 
Ram Prasad was a ring-leader in this 
dacoity might go far very little, if it 
stood alone. Bub it does nob stand alone- 
The fact that Behari has identified Ram 
Prasad as taking part in the dacoity 
would alone be sufficient corroboration of 
Banarsi Lai’s evidence upon the point. 
But in addition to Behari’s evidence, 
there is the evidence of Lila and we are 
satisfied that Ram Prasad took part in 
the Bichpuri dacoity. The evidence 
against him in respect of the train 
dacoity is even stronger. He has been 
unable to explain away the fact that the 
entries in the register of the Ghhedi Lai 
Dharamsala are in his own handwriting. 
This fact alone shows that Ram Prasad 
was in Lucknow on the 8th and 9th August 
1925. He has been unable to explain 
away his identification by Kalian, Abdul 
Wadud and Badlu. These identifications 
alone are sufficient to show that he took 
part in the train dacoity. Upon the 
above evidence we find that he was 
rightly convicted upon all the charges on 
which he has been convicted by the 
learned Special Session Judge. 

2. Rajendra Nath bahiri. 

As we have already stated this appel¬ 
lant is a full-grown man who, in 1924-25, 
was working in Benares in a dispensary 
which was conducted by his brothers 
and was also reading as a student in the 
Hindu College. The main evidence to 
connect him with the general con¬ 
spiracy is that of Banarsi Lai, Indu 
Bhushan Mitbra and Kunwar Bahadur, 
lie is further implicated in Banwari 
Lai s confession. He was an associate of 
Banwari Lai. He had relations with 
Ram Prasad who visited him at Benares 
and he is proved to have been present at 
the Meerut Orphange meeting. He was 
eventually captured in a house in Cal¬ 
cutta which was a bomb factory. The 
corroboration of the evidence of the 
accomplices against him is very strong. 
In the first place Banwari Lai, Banarsi 
Lai and Kunwar Bahadur have all 
identified him out of a crowd in the jail 
and also in Court. Indu Bhushan Mitbra 
has also identified him out of a crowd in 
the jail and also in Court. He has ad¬ 
mitted that the handwriting which has 
been taken as his standard handwriting 
is his own. After a careful personal 
comparison of the documents which 
implicate him, and which are alleged to 
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l>e in his handwriting we agree with 
Mr. Stott in the conclusion that those 
documents are in his handwriting, and 
the corroboration afforded by these 
documents is in itself sufficient to estab¬ 
lish that he was one of the conspirators. 

We take in the first place the facts 
that on three separate occasions he sent 
money orders to Kunwar Bahadur, the 
money being intended for the use of 
Banwari Lai. On all‘these occasions he 
remitted the money orders under a false 
name signing himself either as Kashi 
Nath Bajpai or Kunwar Bahadur Srivas- 
tava. It is in evidence that he des¬ 
patched from Rai Bareli a suspicious 
telegram-Ex. P 110, to Benares. The 
words of the telegram were : 

Marrige postponed until further news. 

This is signed under the false name of 
Jugal Kishore. We further find that 
Ex. P. 162. The “ Twelve Points ” is 
proved to have been in his handwriting. 
This shows that he had left with Ram 
Nath Pande certain points upon which 
information was to be required. These 
points were a list of non-co-operators in 
the district, the population of the dis¬ 
trict, the number of policemen and other 
points which would not be desired by 
ordinary persons. Wo have again the 
evidence which connect him with 
Govind Charan Kar. This is contained 
in Banwari Lai’s confession and there is 
corroboration here in the evidenco of 
Mahesh Narain Sinha. There is the 
evidence that the letters -which were 
intercepted in Calcutta addressed to K. 

C. Guba wore in his handwriting. 

There aro the intercepted letters to 

Ram Pra9ad and there is particularly in 
Ex. P. 145 the remark 

Pleaso bring my shirt and pen from Chau- 
dhuri. 

When Govind Charan Kar known as 

D. N. Cbaudhuri was arrested there was 
found in his possession an “Apollo.’ 
fountain pen and on the evidenco of Batak 
Nath Doy, Sarat Chandra Mukerji, 
Kamal Indy Sanyal and Arnar Nath 
Chakravarti, all witnesses of Bena¬ 
res, that pen was the property of Rajen- 
dra, Nath Lahiri. He has been clearly 
identified as having been at the meeting 
at the Vaishya Orphanage at Meerut on 
lJth September 1925. The evidence of 
Sub-Inspector Bhupendra Nath Sarkar 
proves that he was arrested in a bomb 
factory in Calcutta. Thus the evidence 


of the accomplices is corroborated abso¬ 
lutely. Even in the absence of the evi¬ 
dence of the accomplices there is other 
evidence sufficient to justify the conclu¬ 
sion that he was a member of the con¬ 
spiracy. He called no witnesses. His 
competent counsel, Mr. Chatterji of the 
Calcutta Bar, and Mr. H. C. Butt, made 
practically no attempt to discuss the 
evidence connecting this appellant with 
the general conspiracy. It is true they 
did not admit that he had taken part 
in the conspiracy, but they did nob 
trouble to criticize the evidence connect¬ 
ing him with it. 

We now come to his connexion with 
the train dacoity. According to the evi¬ 
dence of Banarsi Lai and Indu Bhusan 
Mittra he was one of the persons who 
collected in Shahjahanpur before the 
commission of the train dacoity. This 
would go for very little in itself. He 
has further been implicated in Banwari 
Lai’s confession as having taken part 
in the train dacoity. This would not be 
sufficient in the absence of corroboration, 
but his complicity in the train dacoity is 
established on evidence which, in itself, 
would bo sufficient if it stood alone. As 
has already been said, No. 8 Down was 
brought to a standstill by a passeDger 
in a second class compartment pulliDg 
the alarm. Dr. Chandrapal Gupta was 
travelling in the compartment in ques¬ 
tion. He is a medical officer employed 
by the East Indian Railway Company 
whose duties are largely to proceed from 
one railway station to another on medi¬ 
cal attendance on members of the staff. 
On the evening in question he was re¬ 
turning in that train from Balaman to 
Lucknow. At Kakori he left his com¬ 
partment for a few minutes and on his 
return discovered that three Indian pas¬ 
sengers—young men dressed in khaki 
shirts, short knicker-bockers and stock¬ 
ings—had taken places in the compart¬ 
ment. The compartment in question was 
a second class compartment. The train 
left Kakori and had proceeded about a 
mile and a half when the alarm chains 
were pulled. The chains were pulled 
on both sides by b^o separate men. 
Then, when the train stopped, those 
three men gob out of the brain and 
took part in the dacoity. Dr. Chandra- 
pal Gupta picked out Rajendra Nath 
Lahiri from a crowd in the jail and 
identified him again in Court as one of 
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fche three men who were in the compart¬ 
ment. The evidence of Dr. Ghandrapal 
Gupta in our opinion is very strong. It 
does not stand alone, however. It corro¬ 
borates the evidence afforded by the depo¬ 
sitions of Banarsi Lai and Indu Bhushan 
Mittra and the statements in Banwari 
Lai’s confession. The learned counsel 
for this appellant have, as might be ex¬ 
pected, directed their criticizms mainly 
against the evidence of Dr. Ghandrapal 
Gupta. They have been unable to throw 
doubts on this gentleman's integrity. 
They have been unable to show that he 
is other than an intelligent witness. We 
have it then, that this intelligent and 
honest witness has picked out of a crowd 
in the -jail Rajendranath Lahiri as one 
of the three men who were in the 
carriage and repeated this identification 
in Court. The main argument of the 
learned counsel was that Dr. Ghandrapal 
Gupta might have made a bona tide mis¬ 
take in identifying this appellant. The 
e\ ldenee as to how this identification was 
made is as follows : 


When Dr. Ghandrapal Gupta saw the 
appellant in the jail he at once took hold 
of him, saying that he was one of the 
men in question. He then told Saiyid 
Ainuddin that he would have to think 

over th e matter because Rajendra Nath 

Lahiri was not dressed in jail in the 
clothes similar to those which he 
had been wearing in the railway carri¬ 
age and also because Rajendra Nath 
Lahiri, when the witness saw him in the 
rain had a moustache, whereas the man 
before him has shaved his moustaches. 

in the witness-box he stated before the 
Juage : 

saw ^. eati£ J him here. After the dacoity I first 
at the Jait identification. H~ uas no 

t^E! He had a vor / smal1 iq °u3- 

Lfim the time of the dacoity. When I picked 
m . tho jail he was not wearing the s une 
taoh h t S ,Q dacoity and ho had no mous- 
e . - I absolutely certain now th it I saw 
Ulm 1Q the tram dacoity. 


^ave it that this witness 
entified the appellant at once as soon as 
e saw him in the jail. 'He then thought 
Ver the question carefully in order to 
make up his mind whether his identifi¬ 
cation was or was not correct and after 
careful consideration decided that it was 
correct. As the witness is both intelli- 
gent^id honest, it would, in our opinion, 
Q difficult to get a better identification. 
6 are satisfied upon this evidence that 


Rajendra Nath Lahiri took part in the- 
train dacoity and that he has been, 
rightly convicted by the learned Special 
Sessions Judge on all charges. 

3. Raushan Singh. 

As we have already stated this man is 
a man of nearly forty years of age, who 
holds some landed property in the Shah- 
jahanpur District. He was admittedly 
a friend of Banarsi Lai and also knew 
Ram Pra9ad. Banarsi Lai, while stating 
that Raushan Singh was a friend of Ram. 
Prasad, was not of opinion that Raushan 
Singh was a member of the revolutionary 
party. Indu Bhushan Mittra, however, 
has given evidence that, in his opinion, 
Raushan Singh was a member of the 
revolutionary party. He says : 

My reason for thinking that Raushan Siogh 
was a member of the revolutionary society was- 
that one day I went to fetch a book from Ram 
I rasad and Raushan Singh was there. I got a 
book which I think was “Bolshevikou ke Kartut” 
(the deed of the Bolshevists). He said to me,. 
"My child 1 why are you taking suoh books away' 
Do not read them’!’ He said this laughing. He 
also was a frequent visitor to Ram Prasad. Also 
they used to speak together after closing the door 
....... I got a book, “ Life of Mazzini,” from 

R-iush *n Singh, a fact which I had forgotten to 
state up till now. This has come back to me 
this very minute. I got this book in January or 
February 1925. I asked for this particular book 
from Rim Prasad aud he said Raushan Siogh 
could give it. Raushan Siogh does not kuow 
English. Raushan Singh was in front of the- 
house of Ram Prasad with the book and I got it 
from him there. It was in the street. I had 
asked for this took a week previously. I have 
seen Raushan Singh locked in with Ram. 

1 rasad more thau once, but I cannot say 
how often. lie also used to sleep thore often. I 
cannot give the date or month of any of these 
secret conferences. Once I saw Ilargovind with 
R lushan Singh and Ram Prasad on such a 
secret talk. This is the only occasion on which 
I saw a third person with them. I do uot re¬ 
member how often I was told to go out. . . The 
life of Mazzini which I got from Raushan Siugh. 
was really Mazzini ki Lokh and was written in 
Hindi. 

This is the only ovidonce to prove 
that Raushan Singh was a member of 
the revolutionary party with *the excep¬ 
tion of the ovidence connecting him with 
tho Bainrauli dacoity. The evidence 
connecting him with tho Bamrauli da¬ 
coity is strong evidence of identification. 
L&lta Prasad who knew him before de¬ 
posed that ho saw him participating in 
the commission of tho Bamrauli daooity. 
Ivalka Prasad and Aanhai who did not 
know him before, identified him in jail 
identification proceedings out of a crowd 
as one of the men who had taken part 
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in the BamrauLi dacoiby and repeated the 
identifications in Court. Puttu Singh, 
who knew him before stated that he was 
present in Bamrauli on the morning of 
the dacoiby. 

Raushan Singh was defended by Mr, 
Chatterji of the Calcutta Bar and Dr. J. 
N. Misra. The first point taken by Mr. 
Chatterji was that it was not sufficient 
to justify the convictions in this case, for 
it was to be proved that Raushan Singh 
had taken part in the Bamrauli dacoiby, 
that it was necessary further bo prove 
that he was a member of the revolution¬ 
ary party and that the dacoiby had been 
committed in pursuance of the objects of 
that party. We have already decided in 
a previous portion of this case that the 
Bamrauli dacoity was committed in pur¬ 
suance of the objects of the party and 
we should have arrived at that conclu¬ 
sion, even if we had found that Raushan 
Singh was nob a member of the revo- 
tionary party. We agree, however, with 
Mr. Chatterji in the conclusion that, un¬ 
less it is established that Raushan Singh 
was a member.of the revolutionary party 
the conviction against him of participa¬ 
tion in the Bamrauli dacoiby could not 
be upheld, as this Court would not have 
jurisdiction to convict him of participa¬ 
tion in that dacoity, unless* he were a 
member of the party. 

The evidence in the3e matters is very 
closely interrelated. The evidence of 
Indu Bhushan is sufficient in itself, if 
corroborated and believed, to show that 
Raushan Singh was a member of the 
party. The reasons which Indu Bhushan 
gives in support of his conclusion that be 
was a member of the party are in our 
opinion sufficient, bub Indu Bhushan’s 
evidence requires corroboration. We see 
no reason to distrust him as far as Rau¬ 
shan Singh is concerned. Ilis evidence 
has not been shaken in cross-examination 
and it has not been made out that Indu 
Bhushan has any reason for wishing to 
implicate Raushan Singh falsely. The 
corroboration will largely depend upon 
our finding as to whether Raushan Singh 
took part in the dacoity. He has called 
evidence to support his defence. The 
evidence against him has been criticized 
at length by his learned counsel. The 
main points that they have taken are 
that in the previous case the proceedings 
resulted in an acquittal, that their client 
was not prosecuted originally, that upon 


their reading of the evidence it was not 
he who was present in Bamrauli on the 
morning of the dacoity, and that there 
was not sufficient light by which to make 
an identification. We have already 
dealt with the first argument in a previ - 
ous portion of the judgment and found 
that there is no force in the argument 
that other men were tried for complicity 
in this dacoiby and acquitted. 

In regard to the second point the fast 
that Raushan Singh was mentioned at 
the commencement as having taken part 
in the dacoity tells strongly against him. 
The circumstance that he was not pro¬ 
ceeded against has been explained by the 
police officer, who was responsible for not 
proceeding against him, as due to the 
fact that the police officer in question 
was given to understand during the in¬ 
vestigation that Raushan Singh’s name 
had been mentioned falsely on account 
of enmity. The police officer who was 
responsible for omitting to prosecute 
Raushan Singh was Sub-Inspector Ram 
Chandra Sharma. He has given evidence 
in this case. His attempt to explain his 
omission is absolutely unsatisfactory. He 
said : 

I did not arrest nor prosecute Raushan Siugh. 
I did not do so as people said that there was 
enmity. Before this occurrence I had heard 
nothing of such an enmity. 

We have never heard a more lame or 
more unsatisfactory explanation f° r 
failure to proceed against a man who had 
been mentioned by persons present at a 
dacoity as having taken part in it. A 
police officer in the position of Sub-Ins¬ 
pector Ram Chandra Sharma who had 
in his possession evidence that a certain 
man had been identified on the spot as 
having taken part in the commission of a 
dacoity was under an obligation *to in¬ 
vestigate the case against -him further, 
and not to drop the cas9 at its very in’ 
ception on the ground of a possible de¬ 
fence. He has been unable to give any 
coherent explanation of what was the 
nature of the enmity to which he refer¬ 
red. The attempt in this case to prove 
enmity has been pitiably weak. 

The case put forward by the competent 
counsel for Raushan Singh on the ques¬ 
tion of enmity can be reduced to the 
following short statement. There had 
previously been a fight between some 
relations of a man called Gajraj Singh in 
Bamrauli and some other persons. Balt-a 
Pra°ad was not on good terms with those 
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relations of Gajraj Singh. Raushan 
Singh’s father’s sister's husband Nathu 
Ram was a servant of Gajraj Singh. The 
fight had taken place three years before 
the commission of the dacoity. All that 
the learned counsel are able to say 
is that when a dacoity was committed in 
the house of Baldeo, Lalta Prasad must 
have gone out of his way to accuse false¬ 
ly Raushan Singh of having taken part 
in the dacjity, because Raushan Singh’s 
father’s sister’s husband had been a ser¬ 
vant of Gajraj Singh, and because Lalta 
Prasad was not on the best of terms with 
certain relations of Gajraj Singh. This 
was the best case that the learned 
counsel were able to put up, and Sub- 
Inspector Ram Chandra Sharma was un¬ 
able to produce anything as coherent. 
Nevertheless, he refused to take action 
against Raushan Singh. Raushan Singh 
has put forward an explanation as to 
why he has now been implication in this 
case. . This explanation is not supported 
by evidence but we note what it is. He 
says that he had worked 'as a police spy 
for the special police, who were engaged 
in the suppression of organized dacoity 
in the Pilibhit and other districts, and 
that the fact that he worked as a police 
spy for these police ha s caused him to 
incur the enmity of the district police 
and the Criminal Investigation Depart¬ 
ment. There is everything to show 
that so far from having incurred the 
enmity of the district police the district 
police shielded him when bis name was 
originally mentioned. Absolutely no 
suggestion is made as to why the Crimi¬ 
nal Investigation Department should go 
out of their way to implicate a police 
spy on a false charge. There is of course 
no evidence to show that Raushan Singh 
is a police spy. We have now sufficient¬ 
ly examined the facts as to why he was 
not proceeded against originally. In our 
opinion the conduct of Sub-In 3 pector 
Ram Chandra Sharma requires investiga¬ 
tion and we trust that it will be investi¬ 
gated by the police authorities. 

The next point taken up on behalf of 
Raushan Singh is based upon an inaccu¬ 
rate reading of the evidence, the sugges¬ 
tion being that Raushan Singh was not 
the man who visited Bamrauli that day. 
Dpon this point it is sufficient to note 
the following evidence. Raushan Singh 
had originally relations in Bamrauli. He 
does not live in Bamrauli. He lives in a 


village in the Shahjahanpur District 
which is several miles distant from Bam¬ 
rauli which is in the Pilibhit District, 
Puttu Singh deposed that Raushan Singh, 
who had some local knowledge of Bam¬ 
rauli but who had been there very seldom 
in the past few years, came to Bamrauli 
on the morning of the dacoity and was 
seen by him at 8 a. m. Puttu Singh and 
Gajraj Singh have houses in the same en¬ 
closure. Raushan Singh had come to the 
house of Gajraj Singh. Baldeo Prasad 
had stated, that on the morning of the 
dacoity he had gone to the house of Puttu 
Singh to borrow a cart, and that he had 
seen in Puttu’s compound a man of an¬ 
other village whom he did not know. 
The argument here is that the man 
of the other village whom he did not 
know was the man who took part in the 
dacoity, and was not Raushan Singh. 
There is no foundation for this sugges¬ 
tion. Lalta Prasad had deposed chat he 
had seen Raushan Singh that morn¬ 
ing in Bamrauli and saw him again 
taking part in the dacoity. He was the 
man who mentioned Raushan Singh’s 
name to the police. He said that when 
he saw Raushan Singh in the morning 
Shankar Singh, the son of Gajraj, was 
with him. 

In re3p9ct of the fourth point we are 
clearly satisfied that there was ample 
light by which an identification could 
have been made. Sugar boiling was in 
process at the time. There was further 
a light from the tires and there was fur¬ 
ther the light of the electric torch. 

The evidence produced by Raushan 
Singh in his defence has not succeeded 
in helping him. The evidence which 
attempts to prove enmity is not worth 
discussion. The evidence which he has 
produced to prove that he was in Bam¬ 
rauli not on the day of the dacoity but 
on the day before is that of Gajraj Singh. 
We do not believe it. Wo accordingly 
find that it is proved that Raushan Singh 
participated in the commission of the 
Bamrauli dacoity. Wo have already 
found, that the Bamrauli dacoity was 
committed in pursuance of the aims of 
the revolutionary conspiracy. We find 
that Raushan Singh was an intimate 
friend of Ram Prasad, and we find on 
the evidence of Indu Bhushan Mittra 
that ha used to have meetings with Ram 
Prasad behind closed door3 and that his 
conduct was such as indicated that ho 
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was a member of the conspiracy. We 
have found in appeal 380 of 1927 that 
Ashfaqullah who is one of the conspira¬ 
tors participated in the commission of 
the Bamrauli dacoity. We consider that 
these facts sufficiently corroborate the 
evidence of Indu Bhushan Mittra and we 
therefore find that Raushan Singh has 
been rightly convicted on all the charges 
on which he has been convicted by the 
learned Special Sessions Judge. 

4. Jogesh Chandra Chatterji. 

This man as hos already been stated 
is a resident of Bengal of over 30 years 
of age. The evidence against him which 
shows that he was one of the conspira¬ 
tors is that of Banarsi Lai. He is also 
mentioned by Banwari Lai in his confes¬ 
sion. If this evidence is accepted there 
cannot be the slightest doubt as to the 
fact that he was a member of the revolu¬ 
tionary party. It is corroborated by the 
fact that both Banarsi Lai and Banwari 
Lai picked : him out of a crowd in jail 
identification proceedings as the man to 
whom they referred. This evidence, how¬ 
ever, is not the main evidence against 
him. The main evidence against him 
which corroborates the evidence con¬ 
tained in Banarsi Lai’s deposition and 
Banwari Lai’s confession is the evidence 
that when he was arrested on the 18th 
October 1924, Ex. P. 198 containing an 
account of the meeting of the revolu¬ 
tionary party was found -in his posses¬ 
sion. This evidence not only strongly 
corroborates the evidence of the accom¬ 
plices but in itself would be sufficient 
for his conviction if believed. It is as 
follows : 

Inspector Muhammad Ismail * of the 
Bengal Criminal Investigation Depart¬ 
ment has deposed that he was on duty in 
the neighbourhood of the Howrah Bridge 
Calcutta, on the 18th October 1924. He 
saw Jogesh Chandra Chabterji in the 
precincts of the Howrah Railway station, 
Ho says that ho had heard his name be¬ 
fore hut did not know him before. He 
considered his behaviour suspicious and 
followel him over the Howrah Bridge to 
the junction of Harrison Road and Strand 
Road. There he apprehended him as a 
suspect and took him to a shop close to 
the place of the arrest where he searched 
him in the presence of two witnesses 
who were selected at random. Jogesh 
Chandra Chatterji was made to sit on a 
bench in front of the shop. While the 


inspector was searching his inside pocket 
Jogesh Chandra Chabterji took a paper, 
from his lower left hand outside pocket 
and let it fall on the takhb (platform) 
beneath the bench. 

This paper was Ex. P. 198. We have- 
already given the contents of this paper,. 
If this story is believed, there cannot be- 
the slightest doubt as to the guilt of the* 
appellant. Kabiraj Bhuban Mohan Das, 
a search witness, was called to prove the- 
discovery of Ex. P. 198 from the posses¬ 
sion of the appellant. He has corrobo¬ 
rated Inspector Muhammad Ismail abso¬ 
lutely. In his statement before the Spe- 
oial Sessions Judge, the appellant put up 
the defence that Ex. P. 198 had not been 
found in his possession. His case was 
that the police officers, who had arrested, 
him bad brought this paper with them,, 
and had planted it on him. He called- 
the other search witness Kali Das Ghose- 
in his defence. He also called two other 
witnesses to show that on certain 
dates he could not have been in the 
United Provinces. He was defended 
in this Court by Mr. N. C. Dutt who 
confined himself to criticizing the evi - 
dence for the prosecution. He has been 
unable to explain how Banarsi Lab 
who is a resident of Shahjabanpur and 
Banwari Lai who is a resident of Rae 
Bareli could have been in any - position 
to identify Jogesh Chandra Chatterji as 
they did identify him, if they had not 
known him before. In respect of the 
discovery of Ex. P. 198 Mr. Dutt has 
been unable to shake the evidenee of the 
prosecution witnesses. Kali Das Ghose, 
the witness to the search who was called, 
as a defence witness, has not supported 
the appellant’s story. He says that he 
was a witness to the search and that he 
saw Ex. P. 198, but that he did not see 
it drop from the appellant’s pocket. He 
was clearly not in a position to see the 
paper drop from the appellant’s pocket 
as it was dropped from the side of the 
appellant opposite to the side on which 
the witness was standing. Kabiraj 
Bhuban Mohan Das has stated that he 
saw the appellant let fall the paper and 

that he picked it up. His words are : 

At the searoh while the Iuspeotor waa search- 
ing his pockets Jogesh let fall a paper op the 
takht on which I was setting, I picked it up 
while both I and the Inspector tried to do so 
and I gave it to the Inspector, 

This was Ex. P-198. The appellant 
stated that when the paper was dis- 
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covered he protested loudly. Kali Das 
Ghose has no recollection of his making 
any protest. The other two witnesses 
Profulla Chandra Chakrabarti and 
Jitendra Chandra Bhabfcacharji do not 
appear to us to be reliable witnesses and 
in no circumstances would their evidence 
be of great value. The appellant appears 
to have taken some exception to the fact 
that a certain witness whose evidence 
he desired was not called. We find 
there is no foundation for this objec¬ 
tion. A summons was issued for the 
attendance of his witness. The witness 
who resided in Calcutta sent a medical 

certificate stating that he was unable 
to attend and no further steps were 
taken by the appellant to procure his 
evidence. The suggestion that Ex. 
P-198 was planted upon tho appellant 
is, apart from the evidence, a suggestion 
which can hardly be argued seriously. 
On the date of the appellant’s arrest the 
18th October 1924, neither the United 
Provinces police nor the Bengal police 
had any suspicion that there was a spe¬ 
cific revolutionary party in the United 
Provinces with an organization that bad 
developed as far as the holding of 
meetings. As has already been noted, 
the clue afforded by Ex. P-198 was not 

followed up at the time. It is true that 

■Kai bahib Durga Prasad, Deputy Super¬ 
intendent of Police in the Criminal In¬ 
vestigation Department, who has given 
evidence in the case, stated that he heard 
possibly as early as July 1924, that there 
was some sort of a revolutionary socioty 
and that a man who called himself 
Poy that is to say the appellant 
who passed under tho name of Boy— 
was visiting the United Provinces. But 
be did not communicate his suspicions 
otherwise than in his confidential diaries 

iQow Dy0nQ Unfcil fche 19fch November 
U month after the appellant’s ar¬ 
rest and the discovory of Ex. P-198) 
when ho warned the Superintendent of 
police, Shahjahanpur, in Ex. P-658 of 
the possibilities of dacoities being com¬ 
mitted by political criminals in the 
Shah jahan pur District. Wo believe the 
evidence of Banarasi Lai and tho state¬ 
ment of Banwari Lai and we believe Ins- 
pector Muhammad Ismail and Kabiraj 
-tShaban Mohan Das as to the account 
which they give of the discovery of 
,, x ' P ’ 198 - We accordingly find that 
the appellant Jogesh Chandra .Cbatterji 
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has been rightly convicted on the charges 
on which the learned Special Sessions 
Judge convicted him. 

5. Suresh Chandra Dhattacharji. 

. This man as we have already stated 
is a Cawnpore man who is employed as 
a sub-editor in a newspaper. He has 
been convicted on the charge of general 
conspiracy, but acquitted on tho charge 
of complicity in the train dacoity. The 
evidence against him is partly contained 
in the evidence of Gopi Mohan who 
has deposed to his association with Bam 
Dulare appellant. We are satisfied that 
the entries in a certain note-book found 
at the time of his arrest are in the ap¬ 
pellant’s bandwriting and from a com¬ 
parison with the handwriting in this 
note-book we are satisfied that he des¬ 
patched a money order. Ex. P-9G, on 28th 
November 1924 for Bs. 10 to Kunwar 

Bahadur with the intention that the 
money should be given to Banwari Lai. 
This/money order was sent under the 
false name of “ N. Prasad.” The main 
evidence, however, against this appellant 
is the evidence that he attended the 
meeting at the Vaishya Orphanage. He 
was not present at the Vaishya Orphan¬ 
age on 13th September 1925. The evi¬ 
dence of Police Constable Surju Dayal, 
which is corroborated by other evidence 
shows that this appellant left Cawnpore 
on 13th September 1925, and arrived at 
Moerut at 7-30 a. m„ on 14th Septem- 
bei 1J l') m Police Constable Surju Dayal 
bad been ordered to shadow this appei- 
lane to Meerut, Suresh Chandra being 
at the time a political suspect. He has 
deposed that he did follow him to 
Meerut. At Meerut tho appellant went 
to a Dharamsala and then Police Con¬ 
stable Surju Dayal lost trace of him 
until the afternoon when he shadowed 
him back to the railway station and 
followed him to Cawnpore. Sub-Inspec¬ 
tor Brahma Singh and Phoru Singh have 
deposed that Suresh Chandra Bhatta- 
charji was one of tho men who entered 
tho Superintendent's residential quarters 
at the Orphanage at 10 a. m. on the 14th 
September 1925. Pheru Singh has de¬ 
posed that Suresh Chandra Bhafctacharji 
left these quarters at 2 p. in. Sub-In¬ 
spector Brahma Singh and Phoru Singh 
picked tho appellant out of a crowd at 
jail indenti fication proceedings and iden¬ 
tified him again in Court. Ho was de¬ 
fended by Mr. H. N. Misra. Ho admit- 
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ted that; he had left for Mesrub on 13bh 
September 1985, and that he arrived 
there on 14bh September 1925, bub he 
denied that he had ever gone to the 
Vaishya Orphanage. He called a large 
number of witnesses. His witnesses 
Dr. S. N, Sen.Sibal Prasad, Mohib Kumar 
Mukerji and Hari Gopal Roy were to 
prove that he was in Gawnpore on the 
day when the train dacoifcy wag comib- 
ted. As he has been acquitted on the 
charge of having participated in the 
commission of the brain dacoiby, we need 
nob discuss their evidence. His remain¬ 
ing witnesses were called to prove that 
Gopi Mohan was nob telling the truth. 
The evidence of Gopi Mohan against 
this appellant is comparatively value¬ 
less. We do nob, however, believe the 
evidence of these witnesses. He has 
taken an objection that his brother whom 
he wished to call as a defence witness 
was not heard by the learned Special 
Sessions Judge. We note that he had 
ample opportunity of producing his 
brother as a witness during the period in 
which hi3 witnesses were being heard, 
and that he abstained from calling his 
brother during that period, but 
wished to call him after his case 
was closed. We consider that the 
learned Special Sessions Judge rightly 
refused to hear that witness. At the 
time that it was proposed to call him the 
whole of the evidence wa3 closed and 
arguments were about to commence. We 
see no reason to disbelieve the evidence 
of Gopi Mohan, though it does nob prove 
very much against this appellant. We 
believe the evidence of Sub-Inspector 
Brahma Singh and Pheru Singh against 
him. We find that he visited in Meerut 
the residential quarters of Vishnu Saran 
Du hi is in the Vaishya Orphanage and 
remained there between 10 a. m. and 
2 p. m. on the 14th September 1925. As 
wo have already found, a secret meeting 
attended by mombeis of the inner circle 
of the revolutionary party was being 
held at that time in those quarters. The 
appollant has been unable bo explain to 
our satisfaction what he was doing in 
Meerut at the time and it is very notice¬ 
able that though he has called a Iar rt o 
number of witnesses ho has called no 
witness to prove his activities in Meerut 
on that date. Ho has further been un- 
ablo to explain why ho should have sent 
a money order under a false remitter’s 
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name to Kunwar Bahadur, We consider 
that he has been rightly convicted on 
the charges on which the learned Special 
Sessions Judge has convicted him. 

6. Vishnu, Saran Dublis. 

He is a full-grown man who was 
Superintendent of the Vaishya Ophanage 
at Meerut. He admittedly was in the 
Orphanage on the 13th and 14bh Septem¬ 
ber 1925 and, if the evidence of Sub-In¬ 
spector Brahma Singh and-Pheru Singh 
against him is believed, he was receiving 
in his residential quarters men who are 
proved bo have been members of the 
revolutionary conspiracy and concealed 
their presence. If the evidence of these 
two witnesses be believed he has been 
rightly convicted of complicity in the 
conspiracy unless he can give a satis¬ 
factory explanation of these facts. We 
have already stated our conclusions that 
Sub-Inspector Brahma Singh and Pheru 
Singh have told the truth. We find 
them to he reliable and intelligent 
witnesses. 

We have waited until we come to the 
appeal of the present appellant to con¬ 
sider the objections raised in defence 
agaiusb the evidence of these witnesses. 
The defence in the lower Court ap¬ 
parently assailed their evidence in every 
possible manner. They went as far as to 
su 2gQ3b that Sub-Inspector Brahma Singh 
had never visited Meerut. As against 
Pheru Singh it was stated that he had 
hopes of entering police service, and that, 
therefore, he was ready to tell any un¬ 
truth which would oblige the prosecu¬ 
tion. In this Court the position was. 
modified and it was not suggested that 
either Sub-Inspector Brahma Singh or 
Pheru Singh were altogether dishonest 
witnesses, bub it was suggested that they 
were partially dishonest and had em¬ 
broidered their stories somewhat. It 
was suggested that they bad nob kept as 
strict a watch upon the Orphanage as 
they said they had. It was suggested 
that they would have no light in the 
evening by which to identify anybody. 

It was suggested that from the place 
where they stood they could have seen 
nothing. We have considered all these 
suggestions, and we find that there is 
no force in any one of them. Vishnu 
Saran Dublis is a man of some position 
in Meerut, and he clearly had no diffi¬ 
culty in procuring a mass of persons to 
give evidence in his favour. He has thus 
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been able to procure the evidence of a 
coolie called Chhidda, who has deposed 
that just at the particular time that Sub- 
Inspector Brahma Singh and Pheru Singh 
were watching the premises, the muni¬ 
cipal lamp outside the premises was 
broken. It was broken shortly before 
the 13th September 1923 and mended 
after a few months. It is only neeessary 
to say that we do not believe Chhidda 
to be telling the truth.' 

I ha appellants appeal was argued by 
Mr. Kapila Deva Malaviya of the Allaha¬ 
bad Bar who addressed us an intelligent 
and oareful argument. He has, however, 
been unable to explain away the facts 
againsd his client. The defence evidence 
u®,'divufed into two parts, evidence 
which does not help the appellant, if 
believed, and evidence which, if believed, 
would help the appellant. The moib 
^respectable witnesses who have been called 

on behalf of the appellant are Pt. Debi 

S?n„ a h nM bir Har Sarup, Amar 

Singh and Nirmal Sarup, hut there is 

nothing in their evidence which contra¬ 
dicts the story that Vishnu Saran Dublis 
had collected revolutionaries in his own 
residential quarters, and that a meeting 

was being held there by the members of 

Hie inner circle of the revolutionary 

Wed’ f i E ^ en lf , the3B witnesses be be¬ 
lieved their evidence would only show 

with Y‘ 3hnu Sal ' aQ D «blis was not always 
with his associates, and that he was 

dnrinl D ! ““ h ‘ 3 dubie3 a3 Superintendent 
J ™ 1 S. 1b " 3,ne3s hours. This would not 

Sde C 13 J< r ing ^bn deli be rations out- 

his T“ b " Sln033 hour3 when he had 

his friends collected in his own private 

MohaY r 1 ?, UartGl ' 3 - Daldeo Chau be, 

Durga Prasad, Murari Cal 
and Chhidda have givan evidence which, 
if believed, would be of more value, hut 

Wieve % u t‘ B l,eV0 6hese witnesses, we 

Ptr^slngh P0 ° tOr Bl ’ abma Sinsh and 

This being our conclusion on fch 0 Qv i- 

r nOW pr ° CGed to consider the 
viva 15 g ayumenfcs raised by Mr. Mala- 
if MaIaviya 3 caSe was that, even 

SinoU ° V1 ^ e ou 0 ° f Sub-Inspector Brahma 
°! f° d p heru Singh were accepted as 

8liow U H 6 f I® lal .'- 10 ' fche, '° wa * nothing to 
Ini J hlS 0 ionb had been guilt; of 
n 0nc0 ' His first point was that 

be?e persons might have l>eon collected 

Within f-T P0 , lanfc ’ 3 residential quarters 
without his knowledge. Mr. Malaviya s 
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arguments were usually better than thi* 

uofnt 0 ^ I 01 * 1 . 610120 hiW f ° r fcakin S any 

point which he considered might help 

hi* client, but this suggestion can hardly 
be entertained seriously. The residential 
qua iters which are proved from a plan 
are fairly spacious. Combined with cer¬ 
tain office accommodation which can be 

& 0 TTl Qd t nd which could b 0 utilized 
^° f °ffi° 0 b°urs for the accommoda- 
t on of guests they would provide for 

seven outsiders Vishnu Saran Dublis and 

members of his household. Bat the space 
is not such as would render it possible 

? n f v0D a ! eQ fc o.ba,ve been residing in 
those quarters without the knowledge of 
the appellant. His next point was that, 
even if those persons were residing in 
those quarters in the manner stated by 
Sub-Inspector Brahma Singh and Pheru 
Singh, and amongst those persons were 

Dnhiri 1 q aSad ( Rajendra Nath 

Eah.n Suresh Chandra Bhattacharji and 

Damodar Sarup, there was nothing to 

show that they were collected there for 

aQ M lnnocen fc purpose. We 
cannot accept this contention. Having 

Bi^1i a3 ^ o R haV0 1 dODQ ' thafc Ram p rasad 
Bismil and Rajendra Nath Lahiri fanarf- 

from Suresh Chandra Bhattacharji and 
Damodar Sarup) wero members of the 
conspiracy and the evidence further show¬ 
ing that .they were leading members of 
the conspiracy, and having further found 

0vid6DCO that an 

important meeting of the revolutionary 
party had been arranged at the quarters 
of Vishnu Saran Dublis in the Vaishya 

?gH h Q na ? 0 Meerufc fco commence on 
136h September 1925, the evidence of 

Sub-Inspector Brahma Singh and the 

evidence of Pheru Singh establish sufii- 

cientiy that tho persons on the premises 

of \ ishnu Saran Dublis had collected in 

ordei to hold an important meeting of 
the revolutionary party. 

We have formed no conclusion as to 

S?r,n n n aVln ii' )0 j n written by Vislinu 
Saian Dublis. Wo do not find that it 

was written by him. We have no evi¬ 
dence to supporfc a finding that it was 
written by him. But this letter pur¬ 
ported to come from the Vaishya Orphan¬ 
age, Meerut It was signed by a person 

who c a lied himseJf the Superintendent 

and that letter makes certain points very 
cloa.i.. It stated a complete untruth to 
the olioct that there was to be an execu¬ 
tive meeting of tho Orphanage Committee 
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.on that date. It stated that a person 
who was called an “ updeshak ” or lec- 
jturer from .Lahore had promised to at¬ 
tend and it arranged for places where 
the persons who were coming to the Or¬ 
phanage were to assemble and it further 
stated that the place had been after due 
deliberation fixed at the Superintendent’s 
“ own place. ” We have already referred 
to this letter and als? to the other 
letter.s which indicate that a meeting of 
the revolutionary society was to b9 held 
on that date in Meerut. When we have 
upon the evidence of Sub-Inspector 
Brahma Singh and Pheru Singh the fact 
that as darkness was coming on, eight 
men, amongst whom wore Ram Prasad, 
Rajendra Nath Lahiri and Vishnu Saran 
Dublis, omorged from the residential 
quarters of tho last named, went away 
for an hour and a half, then returned to 
those quarters, and apparently remained 
there for tho whole night, and that 
Suresh Chandra Bhattacharji with an¬ 
other man came to those quarters on tho 
following day and stayed thoro for some 
hours, wo can only form the conclusion 
that there was such a meeting in those 
residential quarters at that time. 

Mr. Chatterji on behalf of Rajendra 
Nath Lahiri and Mr. Malaviya on be¬ 
half of Vishnu Saran Dublis asked us to 
noto that thoro wore eight voluntary 
workers attached to the Orphanage and 
suggested that the eight men who wore 
soon by Sub-Inspector Brahma Singh 
and Pheru Singh emerging from tjhose 
quarters might have «been the eight 
voluntary workers. We have examined 
this point and we find that there is no 
force in the suggestion and that in no 
circumstances could eight voluntary 
workers have boon emerging from the 
Superinteutont’s quartors as darkness 
was coining on, on the night of the 13th 
September 1925, which was a Sunday 
night. After considering the arguments 
of Mr. Malaviya and giving them full 
attention wo state again the conclusion 
which wo havo already stated that on 
tho evidence it is elearly established 
that thoro was a meeting of tho mem¬ 
bers of tho inner circle of tho revolu¬ 
tionary society in the quarters of Vishnu 
Saran Dublis at the Vaishya Orphanage 
at Meerut on 13th and 11th Septomhor 
1925. We are satisfied that Vishnu 
Saran Dublis had full knowledge of tho 
meeting, that ho was present at the 
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meeting and that he took part in the» 
deliberations. We find that he has been 
unable to explain away anything con¬ 
nected with those facts. We accord¬ 
ingly find that he has been rightly con¬ 
victed on the charges on which the- 
learned Special Sessions Judge has con¬ 
victed him. 

7. Manmatha Nath Gupta. 

This appellant is a Bengali youth who 
resided with his father at 62, Ganesh- 
Mahal, Benares. He was studying in a 
private institution in Benares in 1924 
and 1925. At the time of his arrest he 
was a little over eighteen years of age. 
The evidence which shows that he wai 
a member of the conspiracy is the evi" 
denceof Banarsi Lai and Indu Bhushan 
Mitra. This evidence, if accepted, es¬ 
tablishes absolutely that he was a mem¬ 
ber of the conspiracy. lie was known 
under the name of Nawab. ” His- 
handwriting has been proved from 
Ex. P-156 and Ex. P-449. The corro¬ 
boration of the accomplices’ evidence 
against him is to ha found in the evi¬ 
dence of Ram Charan, Gauri Shankar,. 
Ram Lai and Jagdish Chandra. Ram 
Charan, Gauri Shankar and Ram Lal r 
who are all Shabjahanpur men, deposed 
that they had seen him in Shahjaban- 
pur. Further it is established to our 
satisfaction that he wrote the postcard 
Ex. P-171 which was found in posses¬ 
sion of Parnawosh Kumar Chatterji. 
This corroboration would in itself be 
sufficient but apart from that, there ie 
against him some very important evi¬ 
dence, which nob only corroborates the 
evidence of the accomplices, but which 
in itself would be sufficient for his con¬ 
viction. As wo have already stated,, 
when he was arrested there were found 
in his possession Ex. P-153, a typed ex¬ 
cerpt from the Revolutionary Rnle3, and 
Ex. P-154, a translation in Hindi, proved 
to he in his handwriting, of Ex. P-153. It- 
is further proved that Ex. 153 had been 
typed on the corona typewriter found in- 
the possession of Parnawesh -Kumar 
Chatterji. He is proved to have taken 
part in the Bichpuri dacoity. Banarsi 
Lai has given evidence to that effect 
and this evidence has been corroborated 
by the fact that Gokul and Lila identi¬ 
fied him in jail identification proceed¬ 
ings (though they were unable to re¬ 
peat the identification in Court) as a 
man whom they had seen in the neigh- 


1927 


Ram Prasad v. Emperor 


Oudh 421 


bourhood just before fcho commission of 
the dacoity. He has also been proved 
to have participated in the commission 
of the train dacoity. 

Banarsi Hal has deposed that he was 
present at Shahjahanpur when the ap¬ 
pellant with other persons had collected 
to commit that dacoity. Banwari Hal 
in his statement before the learned Spe¬ 
cial Sessions Judge said that Manmatha 
Nath Gupta had taken part in the train 
dacoity but that he had at first refused 
to mention his name as he wished to 
shield him. There is independent evi¬ 
dence that he took part in that dacoity. 
Abdul Wadud picked him out in jail 
identification proceedings as one of the 
men who had taken part in the train 
dacoity and repeated the identification 
in Court. Radhe Hal, the manager of 
the Chhedi Lai Dharamshala, identified 
him in jail identification proceedings as 
one of the men who had stayed at the 
Cheddi Lai Dharamshala on the 7th, 8th 
and 9feh August 1925. Kallu, Desi and 
Sitalwa identified him in jail identifica¬ 
tion proceedings as one of the men they 
had seen at Amithia. Radhe Lai, Kalin, 
Desi and Sitalwa were unable to repeat 
their identifications in Court. The ap¬ 
pellant’s statement before the learned 
Special Sessions Judge consisted of 
an assertion that ‘Ex. P-153 and 

P'l54 had been planted upon him 
at the time of the search of his 
house. He called, however, no witnesses 
to support this assertion, and nothing 
? Va ?.. 6 cited in cross-examination to 
justify it. Hq denied participation in the 
conspiracy or i n the dacoities. He was 

M? r ^ 6 o fced hefore us Mi*. N. C. Dutt. 

r - N. C. Dutt commented on the evi¬ 
dence of Ram Lai. Ram Lai had de¬ 
posed that he saw Manmatha Nath 
upta at Ram Lai’s house at Tik&sar on 
*e Parewa. TheBichpuri dacoity was 
ommitted on 9th March 1925. Mr. Dutb’s 
ll ggestion was that the Parewa was on 
£de morning of the 10th March 1925 and 
at m those circumstances it would 
iave been impossible for Manmatha Nath 

^ipta to have been at Bichpuri on 9th i 
arch 1925, and in Shahjahanpur on < 
no morning of the 10th March 1925. ] 

nrlu Ut . fc was * howevor, under a misap- i 
a cnsion. The Parewa, as wo have j 

i|,, r ^ om the calendar, was on the i 

m , March 1925. So Ram Lai’s state- i 
menfe ig not affected. r 


f We find that it is clearly established 

1 that Exs. P-153 and P-154 were found in 
i the possession of the appellant. They 
alone are sufficient to prove, in absence 
3 of an explanation, that he was a member 
of the conspiracy. No explanation was 
1 offered. Mr. Dutt did not press his 
l defence in respect of the complicity in 
the conspiracy. Wo further find that 
• -^ x * P“171 was in the appellant’s hand- 

■ writing. We believe the evidence of 
Banarsi Lai, Indu Bhushan Mittra, Ram 
Charan, Gauri Shankar and Ram Lai 
against him. Upon this evidence he 
was clearly a member of the conspiracy. 
In respect of the Bichpuri dacoity we 
find that the evidence of Banarsi Lai, 
corroborated as it is by the evidonce of 
Gokul and Lila, sufficiently establishes 
that he took part in that dacoity. In 
respect of the train dacoity we find the 
evidence of Abdul Wadud alone sufficient 
to establish that this appellant took 
part in tho commission of the train da¬ 
coity. It does not, however, stand alone. 
We accept the evidenco of Radhe Lai, 
Kallu, Desi and Sitalwa as correct and 
as corroborating it. Banarsi Lai’s depo¬ 
sition against him is sufficiently corrobo¬ 
rated and Banwari Lai's final implication 
of him in his confession is also suffi¬ 
ciently corroborated. We accordingly 
find that tho appellant has been rightly 
convicted by tho learned Special Ses¬ 
sions Judge on all charges. 

8. Gorind Charan liar. 

This man is a resident of Bengal. ITo 
was at tho time of his arrest about thirty 
years of ago. lb is proved that ho was 
living under the falso namo of ‘ D. N. 
Chaudhuri” in tho Rameshwar Hindu 
Hotel, Tho main witness against him 
is Jadunath Sen whoso evidence if ac¬ 
cepted would ho sufficient to establish 
the api>ellant’s participation in tho con¬ 
spiracy. As Jadunath Son is an ac¬ 
complice his ovidenco requires corrobo¬ 
ration. It is corroborated hv the evi¬ 
dence of Jagannath Prasad, Jagannath 
Sen’s head master. Sit a Ram and Mahosh 
Narain Sinha. There is further ample 
other corroboration. At tho time of 
Govind Charan Kar’s arrest a fountain 
pen belonging to Rajondra Nath Lahiri 
was found in his possession. This is the 
pen to which referonco lias been mado 
in the intercepted lottor Ex. P-145. The 
most important ovidenco against this ap¬ 
pellant, which alono would bo sufficient 
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to convict him, in absence of explanation, 
is the discovery at the time of his arrest 
in his room in the Rameshwar Hindu 
Hotel of a copy of the Revolutionary 
Rules which has been described as the 
Yellow Leaflet.” He has further been 
found guilty of complicity in the train 
dacoity. He was picked out of a crowd 
in jail identification proceedings by Dosi 
as one of the men seen by him at 
Amithia. Desi was not certain as to the 
date. We are of opinion that he is testi¬ 
fying as to what happened on the 8th 
August. After the dacoity there was 
found in the brake-van a kbaddar chadar 
or sheet hearing a particular washer¬ 
man s mark. Lalfca Dhobi who washed 
clothes for the Rameshwar Hindu Hotel 
has identified this washerman’s mark a 3 
being the mark used by the appellant for 
whom he had washed. 

Banarsi Lai had stated that when he 
saw Ashfaqullah after the commission 
of the train dacoity Ashfaqullah told 
him that an unfortunate oversight had 
happened, namely that a Kbaddar chadar 
had been left behind. Ban war i in his 
confession stated that he had met the 
appellant on 8th August 1925 in the 
Aminabad Park, at Lucknow and that 
after the train daccity ho took not63 of 
about Rs. 880 from the appellant in 
Lucknow and handed them over to 
Rajendra Nath Lahiri at the Railway 
station at Allahabad. Mahesh Narain 
Sinha has corroborated. He knew Ban- 
wari Lai. Ho know the appellant under 
the name of D. N. Chaudhuri. He de¬ 
posed to having mot Ban wari Lai in the 
appellant s room in the Rameshwar 
Hindu Hotel. Jadunath Sen deposed 
that on 9th August 1925, the date of the 
dacoity, ho saw tho appellant leave his 
room in the Rameshwar Hotel at about 
4 p. m. and lock the door, and that when 
ho wont to sleep at about 9 p. m. the 
appellant had not returned. He deposed 
that ho did not soo tho appellant until 
tho following afternoon at 1 p. m. and 
that that clay he went into his room 
where he ate sweets with him and that 
at the time when ho was eating sweets 
he noticed that as the appellant moved 
there was a tinkling sound from his 
pocket as though he had a good deal of 
money in it. He deposed that lie asked 
the appellant (using a slang expression) 
what he had struck his ban 1 to or what 
had he struck, suggesting that the ap- 
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pellanfc had made a haul. The appel¬ 
lant was annoyed with him for asking 
the question. 

Mr. N. C. Dutt represented the appel¬ 
lant in this Court. Certain witnesses 
were called on behalf of the appellant 
the purport of whose evidence was in¬ 
tended to show that the boy Jadunath 
Sen was telling an untruth when he 
stated that he had occupied a room in 
the Rameshwar Hotel on the same floor 
as the room which was occupied by the 
appellant. It is difficult to understand 
bow Jadunath Sen’s evidence would have 
been affected seriously whether he oc¬ 
cupied, as he stated he occupied, a room- 
on the same floor as the room in which 
the appellant resided, or a room on a 
different floor to the floor in which the 
appellant resided. But we need not 
follow this point as we believe Jadunath 
Sen and do not believe the defence wit¬ 
nesses on the point. The main defence 
taken, however, was not in respect of the 
charge of complicity in the conspiracy 
hut in respect of the charge of complicity 
in the train dacoity. Mr. Dutt on behalf 
of the appellant laid great stress on the 
entry in the meals register of the hotel 
which went to show that on 9th August 
1925, the appellant had taken his second 
meal in the hotel. Tho learned Special 
Sessions Judge refused to accept the 
defence as true upon this point, and has 
given sufficient reasons for refusing to 
accept it as true in his judgment 
from O. P. 46 onwards. Although the 
appellant’s case on this point was 
supported to some extent by two receipts 
which were found at the time of his 
arrest, we are satisfied that the entry in 
tho meals register is most suspicious, 
that the receipts had been prepared 
in advance to assist the appellant in 
event of his apprehension, and that 
the learned Special Sessions Judge took 
a correct view upon this point. The 
preparation of the receipts to assist 
his defence would not have been 
a difficult matter, as there is every 
reason to suppose that the manager of 
the Rameshwar Hotel, Shoo Shankar 
Sahai, was an active partisan of the 
appellant. The defence, however, upon 
this point is of little or no avail. We 
have it on the evidence of Jadunath Sen 
that the appellant did not leave his 
room in Rameshwar Hotel till sometime 
between 3 and 4 p. m. on 9th August 
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1925. He would have had ample oppor¬ 
tunity to arrive on the scene of the 
dacoity before it was committed if he 
had left the hotel even as late as 5 p. m. 
on 9th August 1925. The distance from 
the hotel to the scene of the dacoity is 
not as much as eight mile3 and there is 
a metalled road the whole way, along 
which vehicles ply for hire. Ram Karan, 
called as a defence witness, who is a 
cook at the Rameshwar Hotel, has given 
evidence which shows that the second 
meal is ready for the inmates at any 
time between 4 p. m. and 9 p. m. Thus 
it could well be served half an hour 
before 4 P. m. In these circumstances 
even if the appellant had taken his 
second meal at the hotel on 9th August 
1925, he could have easily eaten it and 
left the hotel in time to reach the scene 
of the dacoity, before the dacoity was 
committed. 

The evidence of the appellant’s com¬ 
plicity in the conspiracy is very strong. 
We believe that Jadunath Sen has told 
the exact truth. We have already found 
that the fountain pen belonged to 
Rajendra Nath Lahiri. It was found in 
the possession of the appellant. We find 
that Ex. P-280, “ The Yellow Leaflet, ” 
was also found in his possession. He 
has been unable to give any satisfactory 
explanation of the evidence connecting 
him with the conspiracy. In respect of 
the evidence connecting him with the 
train dacoity we see no reason to dis¬ 
trust Desi’s evidence. He i 3 very un¬ 
certain as to the date, but clearly saw 
the man whom he identified as the appel¬ 
lant the day before the dacoity. Wo 
find that the appellant had left the 
Rameshwar Hotel shortly after 4 p. m. 
on the date of the dacoity and that he 
had not returned until after 9 p. m. We 
elieve the statement of Banwari Lai, 
cbrroborated as it is that he met the 
appellant in the company of Rajendra 
Nath Lahiri the day before the dacoity, 
and that after the dacoity he received 

u- in nofce9 from the appellant 

which he handed over to Rijendra Nath 
Lahiri. Wo find that a khaddar chadar 
, ® °ogmg to the appellant was found in 
the hrake-van after the dacoity had been 
committed. We find that after the 
dacoity W as committed Jadunath Son 
oo iced that the appellant had a good 
eal of money, the possession of which 
6 ref used to explain. It is true that 


Banwari Lai does not mention having 
seen the appellant taking part in the 
dacoity but as the dacoits were separated 
into several groups, some being in the 
•brake-van, some being on the near side 
of the train, some being on the off 9 ide 
of the train and some being behind the 
train, the fact that Banwari Lai does 
not say -that he saw him there does nob 
assist him. We find upon the evidence 
that he participated in the commission 
of the train dacoity and that the learned 
Special Sessions Judge has rightly con¬ 
victed him on the charges on which he 
has been convicted. 

9. Makundi hal. 

As we have already stated, this appel¬ 
lant is a man of over 30 years of age 
from the Etawah District. The main 
evidence against him is in connexion 
with the train dacoity. But if this 
evidence is believed it is clear that he 
was also a member of the revolutionary 
conspiracy and not a chance associate in 
the commission of the dacoity. Banarsi 
Lai has deposed that Makundi Lai was 
one of the men who came to Shahjahan- 
pur before the train dacoity. He picked 
him out of a crowd in jail identification 
proceedings and identified him again in 
Court. The evidence of corroboration 
of Banarsi Lai on this point is contained 
partly in evidence as to the appellant 
having sent on 3rd August 1925, a money 
order Ex. P-378 for Rs. 5 from Shah- 
jahanpur to his wife in Benares City. 
Attached to this money order was the 
coupon Ex. P-415 on which is written : 

I am well. It will take one week more. Your 
well-wisher Makundi Lai. Do not be anxious 
at all. 

lie was identified as having taken part 
in the train dacoity by the Guard 
Jagannath. Jagannath picked him out 
of a crowd in jail identification proceed¬ 
ings as one of the dacoits. lie repeated 
this identification in Court. He was 
also picked out of a crowd in jail identi¬ 
fication proceedings by Sitalwa as one of 
the men who were assembled in Amithia 
close to the Kakori station shortly before 
the commission of the dacoity. Sitalwa 
was unable to repeat this identification 
in Court. It is further proved, Ex. P-2G, 
that on 106h August 1925, the day after 
the dacoity ho took a room in the 
Kashmiri Hotel. Aminabad, Lucknow, 
and registered his name as Banarsi Lai 
Agarwala of Shahjahanpur. lie confined 
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himself to a general denial and called no 
defence witnesses. He was represented 
in appeal by Mr. H. N. Misra who con¬ 
fined himself to general criticisms. 
Banwari Lai does not mention this, 
appellant by name as one of the men 
who took part in the train dacoity, but 
the omission does rot help the appellant. 
The appellant admitted that the. money 
order Ex. P-378 was in his handwriting 
and that he was in Shahjahanpur on 3rd 
August 1925. We believe the evidence 
of Jagannath and Sitalwa against him. 
We find that the entry Ex. P-26 wa3 i'n 
his hand writing. He has been rightly 
convicted by the learned Special Sessions 
Judge on the charges on which ho has 
been convicted. 

10. Ram Kish an Khattri. 

This appellant is a young man who 
was about 22 years old at the time of his 
arrest. Ho is a resident of Chanda in 
the Central Provinces. According to his 
own statement he has for some time 
embraced a life of religion. He has been 
convicted of complicity in the conspiracy, 
and of having participated ' in the 
commission of the Bichpuri dacoity. 
Banarsi Lai has deposed that he was 
one of tho conspirators who was 
known by tho name of “ Ganga Ram ” 
and who visited Shahjahanpur and 
associated with Ram Prasad and the 
others. Banarsi Lai’s evidence to this 
effect has been corroborated by Ram 
Charan and Gauri Shankar of Shahjahan¬ 
pur who deposed that they had seen 
tho appellant in Shahjahanpur. Gauri 
Shankar had seen him in tho house of 
Banarsi Lai. Ex. P-117 is proved to 
have boon in his handwriting. This is 
tho letter which arrived to the address 
of Indu Bhushan Mitfcra after his arrest 
and had thus come into tho possession 
of tho police. It shows that Ram 
Kishan Khattri who signed himself 
“Narendra” had returned to Chanda and 
requested that Rs. 10 more should be 
sent to him. The contents of two pre¬ 
vious intercepted letters. Ex. P-140 and 
Ex. P-142 are signed “Narendra." In 
Ex. P-147 occurs the phrase : “Don’t 
anxious for me.” Ex. P-L42 contains 
tho expression : Dont’ anxious for me so 
much. ^ The evidence which shows that 
ho participated in the commission of the 
Bichpuri dacoity is the evidence of 
Banarsi Lai which is corroborated by 
the evidence of Toti, Gokul and Ballcua. 


Toti was the victim in the Bichpuri 
dacoity. He deposed that he saw the 
appellant take part in the dacoity. 
Gokul and Balkua deposed that they saw 
the appellant close to the scene of the 
dacoity shortly before it was committed. 
Banarsi Lai, Toti, Gokul and Balkua 
picked the appellant out of a cro vd in 
jail identification proceedings and also 
identified him in Court. Behari, Tobi's 
brother, picked him out of a crowd in 
jail identification proceedings as having 
taken part in the Bichpuri dacoity. 
He was unable to identify him in Court. 
The appellant in his statement before 
the learned Special Sessions Judge made 
serious allegations against Mr. Horton 
which he made no attempt to prove. 
Ho called defence witnesses to prove an 
alibi. He was represented before us by 
Mr. N. C. Dutt. Mr. N. G. Dutb confined 
himself to criticizing the evidence for 
the prosecution. He laid no stress on 
the evidence for the defence. We find 
that the evidence for the defence is un¬ 
reliable. We are satisfied that Banarsi 
Lai’s statement againt the appellant has 
been sufficiently corroborated and that 
it is true. We find that the evidence 
to prove that he participated in the 
commission of tho Bichpuri dacoity is 
absolutely reliable. We therefore find 
that ho has been rightly convicted on 
the charges on which he has been con¬ 
victed by the learned Special Sessions 
Judge. 

11. Preni Kishan Khanna . 

This appellant is a man who has been 
working for some years as a contractor 
in Shahjahanpur. He is the son of an 
engineer who holds the position of an 
Executive Engineer in the E. I. Ry* 
Co. Banarsi Lai has deposed that Prem 
Kishan Khanna was a Shahjahanpur 
man, bub stated that ho did nob know 
that he was a member of the revolu¬ 
tionary society. ^ Indu Bhushan Mittra 
has, however, deposed that he considered 
Prem Kishan Khanna a member of the 
revolutionary society. He said that 
Ram Prasad had at first denied that Prem 
Kishan Khanna was a member, but that 
afterwards he suspected that Ram Pra¬ 
sad’s denial was not true, that he had 
noticed three or four secret confabu¬ 
lations between Ram Prasad and Prein 
Kishan Khanna, that he had entered a 
room in Ram Prasad’s house, when he 
found Ram Prasad and Prem Kishan 
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Khanna talk behind closed doors, and 
that when he entered the room the con¬ 
versation used to stop. Pram Kislian 
•Khanna, as has already been stated, was 
the owner of a Mauser autombic pistol 
for which he had obtained a license. 
Indu Bbushan deposed that Ram Prasad 
used to balk frequently about this pistol 
and praise it very highly. Jagdish 
Chandra deposed that ha frequently saw 
Prem Kishan Khanna going into the 
house of Ram Prasad, and that after 
he had gone in, the doors used to be 
closed. The remaining evidence against 
Prem Kishan Khanna is the evidence 
that he lent his license to Ram Prasad, 
in order to enable Ram Prasad to pur* 
chase the fifty cartridges of German 
make which were purchased on the 7th 
August 1924, from P. N. Biswas & Co., 
at Cawnpore. We have already noted 
how cartridge cases of this make were 
discovered on the scenes of the dacoities. 
There is further evidence that at the 
time of Prem Kishan Khauna’s arrest, 
he was found to be in possession of a 
pocket book in which there was the 
following entry in Urdu— 

Alatnnagar 205 Kauliaiya Lai. 

The case for the in'osecution i n respect 
of this entry is that it must have some 
reference to the train dacoity inasmuch 
as the dacoity was committed just out- 
eide the two hundred and fifth mile 
from Mughalsarai. There is a post on 
the spot marked 205. The appellant 
was represented before us by Mr. J. M. 
Jackson, a senior counsel of the .Lucknow 
Bar.- He has argued that the incident 
of the purchase of the cartridge is of 
no significance. His case is that Ram 
Prasad and the appellant were great 
friends and that in these circumstances 
there was nothing surprising in the 
appellant asking Ram Prasad to purchase 
cartridges for him to save him the 
trouble of going to the shop himself ; 
that he would naturally lend him his 
license, in order to obtain the cartridges; 
and that his client was not in a position 
to know that Ram Prasad had signed 
his client's name on the register. He 
argued further that the discovery of tho 
empty cases on the scones of blio dacoities 
jn no way showed that his client had 
lent his Mauser automatic pistol to tho 
dacoits and that tho cartridges used in 
he dacoities were tho cartridges pur¬ 
chased by Ram Prasad, as the cartridges 
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were of a kind commonly procurable 
which might have been purchased any¬ 
where . 

The first point taken by the learned 
counsel is that, inasmuch as Ram Prasad 
and his client were great friends, Ram 
Prasad might have been ready to oblige 
his client. But his client had denied 
that Ram Prasad and he were great 
friends. "When asked by the committing 
Magistrate what he had to say^ffe respect 
of Ram Prasad he said: 

I had no association with Ram Prasad; 

and when asked how he had no associa¬ 
tion with Ram Prasad when he was pre¬ 
sent at the time that Ram Prasad was 
arrested, ho said : 

I took no interest in Ram Prasad. I had 
stopped at his house on my way to the silk 
factory of Pt. Iqbal Narain Bakhshi. I saw a 
crowd at the house of Ram Prasad and stopped 
there. 

When the Magistrate asked him for 
an explanation as to the purchase of the 
cartridges he refused to answer the ques¬ 
tion. The appellant, when he was 
examined before tho learned Special 
Sessions Judge, did not suggest that he 
was a friend of Ram Prasad ; but when 
he was asked the following question : 

Do you now wish to say anything about the 
purchase of Mauser pistol cartridges from 
Messrs. Biswas’ shop on your license on 7th 
August, 1924 ?, 

he gave tho following answer : 

I went to Cawnpore on that date and stopped 
at my house. In tho bazar I met Ram Prasad 
aecusod and as it was necessary for me then to 
meet Mr. Mahabir Prasad, P. W. D. and to go 
back to Shah j vhau pur I asked Run Prasad to 
buy tho cartridges for me and bring to me at tho 
station. I met him at the train by which I 
was to return and ho give them to me. 

We do nob consider that the learned 
counsel has given a satisfactory explana¬ 
tion as to this incident. It would he 
unusual for a man in tho appellant’s 
position ordinarily to hand over a pistol 
license to anybody. These licenses are 
granted very sparingly. The appellant 
was in a position, however, to obtain the 
license, owing to tho fact that his fathe** 
held a superior position in tho service of 
a railway company. A man like the 
appellant, who had rocoived such a 
license, should have been very careful to 
whom ho handed it over. He was a 
Sbahjahanpur man and on his own show¬ 
ing ho know who Ram Prasad was, 
though ho was not intimate with him. 
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His case is fchafc he happened fco be in 
Cawnpore, fchafc he wished fco buy car¬ 
tridges, fchafc he was in a great hurry and 
thab he could not waifc. This sounds fco 
us an unlikely story. Ib would nob have 
taken him a long time fco have gone fco 
the shop of Biswas & Go. He could have 
left fche license, ordered fche cartridges, 
and called back for them. He could 
have obtained fche cartridges by post. 
Under rules, if he had written fco 

Biswas & Go., enclosing his license, fche 
cartridges could have been sent fco him 
by post. So fche incident is difficult fco 
understand in ordinary circumstances. 
But if Ram Prasad and he were mem¬ 
bers of fche same revolutionary conspiracy 
the incident is nofc dilliculfc fco under¬ 
stand. He has given no satisfactory ex¬ 
planation for his conduct. Further, we 
do nofc agree with fche learned counsel 
that fche discovery of cartridge cases of 
this pattern on the scenes^of fche dacoifcies 
does nob connect fchese particular car¬ 
tridges with fche revolutionary conspiracy. 

The learned counsel has argued that 
fchese cartridges are very easily procur¬ 
able. The evidence on fche subject, so far 
as ifc goes, shows that fche cartridges are 
nofc easily procurable. On their face 
they are of a special marking, manufac¬ 
tured only by one firm in Germany. Mr. 
Horton has deposed fchafc he had fche 
groafcesfc difficulty in obtaining similar 
cartridges. In respect of the entry in 
fche pocket book fche learned counsel has 
argued fchafc in fcho first place the refer¬ 
ence fco A la mn agar is meaningless in 
reference fco fcho train dacoifcy as the post 
No. 205 is some miles from Alamnagar 
railway station and a little over a mile 
from Kakori railway station, and fchafc 
the enfcry has boon satisfactorily ex¬ 
plained by the evidence called on behalf 
of the appellant which is fco fche effect; 
fchafc 205 Alamnagar Ivanhaiya Bal 
refers bo fche address of a rolafcion 
Kanhaiya Lai who was afc fchafc time 
residing in a house in fche Alamnagar 
Muhalla of Sifcapur city which boro fche 
census number 205. ' Inasmuch as fche 
learned Special Sessions Judge has found 
the appellant nofc guilty of complicity in 
the train dacoifcy (a decision in which 
the Grown has acquiesced as ifc has not 
appealed against ifc) the force of the 
prosecution, which is based upon this* 
entry* is considerably weakenod. The 
only construction fchafc ifc would appear 


fco us possible fco place upon fche enfcry 
fchafc could fcell in favour of fche pro¬ 
secution would be*fchafc*fche’nofce was a 
memorandum made to remind fche writer 
fchafc a certain “Kanhaiya Lai’, (fche name 
could of course be a fictitious name) was 
fco be near mile No. 205 in fche neighbour¬ 
hood of Alamnagar. The dacoifcy was 
committed in fche neighbourhood of tele¬ 
graph post; No. 204/21—there are twenty* 
four such posfcs fco fche mile but No. 205 
would be a sufficient indication. Ifc is, 
however, very difficult fco understand 
even if this view were fco be accepted 
why such an entry should be made by a 
person other than one of fche persons 
who participated in the dacoifcy. We 
agree wifch fche learned Special Sessions 
Judge that; fche appellant; has been unable 
fco explain fchis enfcry away satisfactorily. 
Bub fche fact remains fchafc fche enfcry 
upon fche finding that he did nofc parti¬ 
cipate in fche commission of fche dacoifcy 
carries us nowhere, and we fchus do nofc 
propose fco consider fchi3 portion of the 
evidence against him. As he has been 
acquitted in fche train dacoifcy and as we 
are nofc holding fchis enfcry against; him 
fche evidence which he called, which was 
in fche main fco explain away fchis enfcry 
and fco prove an alibi, becomes immaterial. 

The case against him, however, remains 
fchafc fche evidence of Indu Bhusban 
Mifcfcra stands corroborated by fche evi¬ 
dence of Jagdish Chandra and sfcands 
corrobroafced in our opinion very strongly 
by fche facts fchafc he lent; his license to 
Ram Prasad, fchafc Ram Prasad purchased 
on fchis license fifty cartridges of a make 
difficult; fco procure in India, and fchafc 
empty cartridge cases of fche same pattern 
were discovered on fche scenes of the 
dacoifcies. Wo are satisfied upon fchis evi¬ 
dence fchafc fcho appellant was a member 
of fche revolutionary conspiracy. We are 
nofc, however, satisfied upon fchis evidence 
fchafc he was privy fco the conspiracy to 
commit dacoifcies either with or without; 
murder. The conspirators desired arms 
and ammunition for revolutionary pur¬ 
pose? as well for fche 'purpose of commit¬ 
ting dacoifcies. There is nothing fco show 
fchafc fche appellant was more than one of 
fche less important members of fche con¬ 
spiracy. Therefore while considering 
fchafc he has been rightly convicted on 
the charge under S. 121-A we would 
accept his appeal and acquit him on fcho 
charge under S. 120-B. I. P. G. 
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12. Raj Kumar Sinlia 

Raj Kumar Sinha is a Bengali youth 
who was about twenty at the time of 
the trial. His father lives in Gawnpore. 
He was*pursuing his studies in Benares. 
The main evidence against Raj Kumar 
Sinha is in respect of the discovery of 
property in a room which he had taken 
on rent at Benares. He took this room 
on rent and then left it, having locked 
the door. Prahlad Das proves having let 
him the room. When this room was broken 
open, there were found in it a Sherwood 
rifle, a Remington rifle and an entrench¬ 
ing tool handle. Banarsi Lai, in the 
presence of S. Ainuddin, picked out the 
Sherwood and the Remington rifles from 
among other rifles as two of the rifles 
which had been used in the commission 
of the Bicbpuri dacoity. The entrench¬ 
ing tool handle found in the room is 
proved to fit the entrenching head which 
was left on the scene of the Dwarkapur 
dacoity. In addition to this evidence 
against him is evidence that at the 
time of his arrest he wrote in Bengali 
certain letters of which the police 
took possession. 

We have already referred to these 
letters in a previous portion of our judg¬ 
ment. This is the evidence against 
him as to participation in revolutionary 
conspiracy. He has*furbher been found 
guilty of participation in the train 
dacoity. Abdul Wadud picked him out 
of a crowd at jail identification proceed¬ 
ings as one of the persons who had par¬ 
ticipated in the dacoity. He repeated 
this identification before the Court. 
Kalua, one of the herdboys, picked him 
out of a crowd at the jail identification 
proceedings as one of the men he had 
seen in Amothia close to the Kakori 
station just before the dacoity. He 
repeated this identification in Court. 
Badlu, another hordboy, picked him out 
of a crowd at the jail identification pro¬ 
ceedings as one of those men but was 
unable to repeat the identification in 
Lourt.. The appellant was charged with 
Participation in the Biehpuri dacoity, 
but has been acquitted on that charge. 
He called one witness to provo an alibi 
in respect of the Biehpuri dacoity, but 
as he has been acquitted on this charge 
we need not discuss the evidence of that 
V?1 ^ 11033 ’ desired to call at the very 

ond of the proceedings Bijai Kumar Sinha 
in his defence. 


The learned Special Sessions Judge 
rightly refused to permit this witness to 
be produced, as the appellant had already 
closed his defence and as all defences 
were closed at that period. He has been 
represented in this Court by Mr. H. N. 
Misra who has been unable to explain 
away the discovery of the rifles and the 
entrenching tool handle or the state¬ 
ments in the letters which he wrote at 
the time of his arrest. In respect of the 
train dacoity he points out that Mr. 
Horton and Pandit Jagat Narain did not 
press this charge against the appellant 
in the trial Court. It is correct that they 
did not press this charge against him, 
but we consider that their refraining 
from pressing this charge against him 
was based on a misapprehension of the 
value of the evidence against him. As 
we have stated in an earlier part of this 
judgment the prosecution in this case 
has been unnecessarily scrupulous. We 
might almost call it chivalrous. There! 
has been a tenderness on the part of; 
the prosecution to press points in 1 
favour of the accused persons. 

While we greatly appreciate the spirit 
which prompted the desire to be as fair 
as possible, we consider that in this par¬ 
ticular instance it was carried too far. 
The learned.counsel has suggested that 
as the prosecution was not pressing 
the charge of complicity in the train 
dacoity against the appellant his client 
may have been lulled into a false sense 
of security and thus failed to call evi¬ 
dence to moot tho chargo. ^Vo cannot 
accept this pica as on the face of it the 
conduct of the appellant shows that ho 
was not lulled into a false sense of secu¬ 
rity. As wo have noted ho was charged 
also with complicity in the Biehpuri 
dacoity. The prosecution did not also 
press the charge against him of com¬ 
plicity in the Biehpuri dacoity. Never¬ 
theless lie callod a witness to prove his 
alibi in that case, thus showing that he 
was under no false impression as to the 
gravity of the charges against him. 
Upon the evidence the appellant is 
clearly proved to have been a member of 
the revolutionary party. Ho is further 
clearly proved upon the evidence to have 
participated in the commission of the 
train dacoity, and he has been rightly 
convicted by the learnod Special Sessions 
Judge on the charges on which lie has 
been convicted. 
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13. Ram Dulare Trivedi. 

The appellant is a young man, a resi¬ 
dent of Cawnpore. Banarsi Lai and 
Xndu Bhushan Mittra have given evi¬ 
dence against him which, if accepted, 
proves absolutely that he was one of the 
conspirators. Gopi Mohan lias also given 
evidence against him which, if accepted, 
proves clearly that he was one of the 
conspirators. Ex. P-46, a letter written 
by the appellant to Indu Bhushan 
Mittra’s brother, and Ex. P-47, a post¬ 
card written by the appellant to Indu 
Bhushan Mittra and his brother which 
were recovered from the house of Indu 
Bhushan Mittra at the time of his arrest 
corroborate Indu Bhushan Mittra’s evi¬ 
dence sufficiently. The evidence both 
of Banarsi Lai and of Indu Bhushan 
Mittra as against Ram Dulare Trivedi 
is corroborated by the fact that they 
were able to identify him. Gopi Mohan's 
evidence against him is not corroborated 
to any great extent. The appellant is 
represented before us by Mr. 11 N. Misra. 
Ho called one witness whoso evidence is 
of no value. Wo consider that it is 
established sufficiently against him that 
he was a member of the conspiracy. He 
was not altogether a minor member and 
we consider that it is established that 
he was privy to the conspiracy to commit 
dacoities. Wo, therefore, find that ho 
was rightly convicted on the charges on 
which the learned Special Sessions Judge 
convicted him. 

14. Ram Nath Pande. 

Earn Nath Paude is a youth who was 
in a school at Benares. He lias been 
represented before us by Mr. II.N. Misra. 
It is proved yory clearly that the incri¬ 
minating document Bx. B-152, written in 
the handwriting of Rajendra Nath Lahiri 
was found in his possession. It is fur¬ 
ther proved that Indu Bhushan Mittra 
wroto to him Ex. P-43 giving information 
as to Ham Prasad's arrest. The evidence 
against this appellant establishes suffi¬ 
ciently that he was a member of the 
rovol ubionary conspiracy. lie was the 
post-office” of Rajendra Nath Lahiri. 
riiore is nothing to show that he was 
privy to the conspiracy for committing 
dacoities, and while upholding his con¬ 
viction on the charge under S. 121-A we 
allow his appoal in respect of his convic¬ 
tion on the ehargo under S. L20-B, I.P.C. 

16. Parnawesh Kumar Chatterji. 

During the hearing of the appeals 
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Parnawesh Kumar Ghatterji submitted 
to this Court the following petition in 
his own handwriting, from Which it will 
be seen that he not only admits the 
correctness of his convictions bub that 
he has admitted complicity in the com¬ 
mission of a dacoity which had never 
been mentioned in the proceedings. This 
dacoity is said to have been committed 
in the Allahabad District, but there is 
no allegation in these proceedings that 
such a dacoity was committed or that 
the revolutionary party was connected 
with it. The petition is as follows: 

Iii the yeir 1023 I was living in the boarding 
house of Kashi Vidya Pith Sigra, and was 
reading in the ninth class. Manmatha Nath 
Gupta was also reading in tenth class. One day 
he asked me my address and my ins and outs 
and said I have come to know your feelings and 
ideas that is why I asked your ins and outs. 
However, wo will meet very evening in the 
Carmichael Library. I went to the library 
as I was toll. There I mot him and was 
given a book, life of Mazzini and Garibaldi. After 
reading this book I was given many other books 
Banglaya Biplavad, Kanhai Lai, Khudi Ram, 
Jotindr.a Nath, Bandi Dwara. When I finished 
these books he b?gan discussions about them. 
After a few days ho said to me that there is still 
such kind of party, do you want to enter. I said 
yes. Because from the very boyhood I used to 
hear stories about revolutionaries, of their 
wonders and risks, of bombs and revolvers. 
When I accepted all he said to me then h9 said 
from this day you are the member of this party 
the branch of Dacca Anushoolan Satnibi. Then 
I said how shall I bo able to know that I belong 
to the party ? He said you will have to work in 
recruiting dopirtment as I recruited you. After 
fow days Manmatha Nath asked mo if I want 
any teacher ho can give, one. But he will take 
Rs. 10. I consented and asked my mother too, 
ghc also gave permission. O.io day in the lib¬ 
rary I met Jogesh Chandra. Cliatterji and Man¬ 
matha Nath Gupta introduced him to me. 
Daily ho used to come and teach me. After a 
month or two ho vanished. I do nob know where 
ho went. Then after some days he himself 
came to my houso and said I am going back to 
my home. I had been to Gaya. So I have to 
inform you. Then I gave Rs. 10 to him and 
he went away. 

After passing a month or two Manmatha Nath 
introduced me with Rvjandra Nath Lahiri. He 
asked me if I amasked to go auywhere shall I 
go without asking question. I said yes. Then 
wo came b ick and after a fortnight both Gupta 
and Lahiri came to me in the evening, asked me 
to come soon with a towel and a dhoti. I did 
as they said, then I and Manmatha Nath, with 
a lad unknown to mo, went to the railway sta¬ 
tion and had three tickets for Allahabad. Wo 
readied Allahabad, there I came to know that 
we wore going for dacoity. I was not at all sur¬ 
prised because I knew that occasionally revolu¬ 
tionaries do commit dacoities. And I was very 
anxious to see and hold a revolver, pistol, bombs 
etc. When we reached Allahabad we settled in 
a dharamshala. In the noon time Jogesh Chat- 
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terji with a lud (named Eauwari Lai) came and 
had a talk with Manmatha and went away again 
both of them. At 2 o’clock we again went 
to the railway station and I and Banwari 
started to unknown place changing many 
stations, at last in the evening we got down in 
some unknown station, where many people were 
getting down from the traiu. Banwari began to 
follow them so did I, covering their faces and 
mine, they t->ok me to a far distance from the 
railway station and reached near a house and 
some of them jumped in from the roof and open¬ 
ed the door, then we all entered the house. I was 
not at all in a sense at that time. Anyhow we 
came lately to our home. In the year 1924 I 
with all my family members came to Jubbulpur. 
From there I had connexion with Manmatha 
through letters. In the end of year 1925, I 
received a registered parcel containing revolu¬ 
tionary leaflets. I burned them off. When I 
\vas returning from Bengal in the way 1 took 
the rules and regulations of the H. R. A. from 
Manmatha Nath. 

I have seen the error of mv ways and I am 
extremely sorry for any part that 1 have taken 
in the revolutionary society and I would have 
made my confession long ago excepting that I 
\vas threatened with lifo by some of my col¬ 
leagues. 

(Sd._) Parnawesh Kumar Chatterji, 
24f/i July, 1927. 

We find apart from this petition that 
Parnawesh Kumar Chatterji has been 
rightly convicted on the charges on 
which the learned Special Sessions Judge 
has convicted him. The question of his 
sentence will be considered later. 

Before we consider the question of 
sentence, wo propose to state in detail 
the findings, at which we have arrived 
upon the evidence. We find, that in the 
year 1924, certain persons in Bengal, 
amongst whom were Sacliindra Nath 
oanyal and Jogesh Chandra Chatterji, 
entered into a conspiracy of a revolu¬ 
tionary nature. In furtherance of the 
aims of this conspiracy, Jogesh Chandra 
Ohatterji came to the United Provinces 
to recruit and to organize the movement. 
Une of the meetings at which the organi¬ 
zation was discussed and developed was 
ueld at Shahjabanpur about July 1924. 
-there may have boen other meetings at 

^ I ^ 1 V _ ^ % . Provinces, 

ihis much is certain. After July 1924 
the movement in tne United Provinces 
cook a concrete shape. Tho central orga¬ 
nization remained in Bengal, whence tho 
Policy was directed and controlled. Con- 
icl erable powers wore delegated to a 
Provincial orginization, two important : 

eadquarters of which were in Shah- < 
jahanpur and Benares. A meeting of < 
ls P r °vincial organization was hold in 1 
S0IUQ Place in the United Provinces 


1 in October 1S24. Jogesh Ohanara Chat- 
[ terji was arrested in Calcutta, with the 
i proceedings of this meeting in his posses- 
” sion. There may have been several other 
‘ meetings of the provincial organiza- 
, tion. The only other meeting which 
is proved to have taken place is the 
1 meeting at the residential quarters of 
Vishnu Saran Dublis in the Vaisbya 
Orphanage in Meerut on the 13fch and 
14fch September 1925. It is not proved 
that there were activities in the United' 
Provinces after the arrests of the 26th 
September 1925. 

The aims and methods of the conspi¬ 
rators are disclosed in a guarded manner 
in The Revolutionary, and are disclosed 
specifically in the rules of the Hindustan 
Republican Association. There is other 
evidence as to what these aims and 
methods were. 

The ultimate aim is stated in the 
rules as follows : 

The object of the association shall be toestab- 
hsh a federated republic of the United States 
of India by an organized and armed revolution. 

The methods proposed for the attain¬ 
ment of this object were 

The recruitment of active mem¬ 
bers. r lhe methods here wore to be by 
the use of personal inti nonce (“ private 
conversations ”) upon individuals, and 
upon the masses by publication in the 
press, which was to include subsidized 
weekly news papers, and through a sec¬ 
ret press, by speeches from public plat¬ 
forms, by recitation of religious poems, 
and by the show of magic lantern slides’. 
Emissaries wore to bo sent to villages, 
to factories and to coal mines to enlist 
the sympathies of agriculturists and 
labourers or: the side of the revolution¬ 
ary movement and to form organizations 
amongst them. Members were to utilize 
and influence the Congress and other 
public bodies towards tho advancement 
of their objects. 

(2) In order to provide the movement 
with tho necessary striking force, arms 
and ammunition were to he procured 
and arms and ammunition were to he 
manufactured in India. Members wero'fco 
ho sent abroad to obtain training as 
soldiers or munition workers so as to ho 
able co conduct military operations or 
direct ammunition factories at the time 
of open rebellion ; other members wore 
to enlist in His Majesty’s forces in India. 
Every ell art was fco be made to arm all 
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members. Co-operation was to be sought 
towards these objects from Indian revolu¬ 
tionaries outside India. 

(3) In order to obtain the necessary 
funds to carry out the programme the 
organizers were to make every effort to 
collect subscriptions from members and 
sympathisers. But funds were also to 
be collected “ occasionally by contribu¬ 
tions exacted by force.” 

(4) The central council was to have 
absolute powers, and its principal func¬ 
tion was 

to supervise, adjust aud co-ordinate the activi¬ 
ties in the different proviuces of which it shall 
have full knowledge. 

It was also to be 

iu 'direct charge of the work to bo carried out 
in countries outside Iudia. 

The exact steps leading to the desired 
armed revolution are nob revealed in 
these rules, but provision is made for one 
possible eventuality : 

In extreme cases of repressions by agent or 
agents of a forcigu Governmeut it shall be the 
duty of tho association to retaliate in what¬ 
ever form it shall consider suitable. 

The objects of the movement accord" 
to Indu Bhushan Mibtra were : 

To overthrow the British Government by an 
armed revolution aud to establish an indepen¬ 
dent Indian Government in its place. The 
means were a revolt. For this revolt men and 
arms and ammunition wero required. Men 
were to be obtained from the youths of India 
by societies and clubs as libraries, sewa sainiti3, 
athletic clubs, boyscout associations. Money 
was to be obtained by subscriptions from 
members and by dacoities. With such money, 
libraries, eto., were to 1)3 formed, preaching was 
to be arranged and arms and ammunition were 
to bo bought. 

We have considered the question 
whether the object of the conspiracy 
was in itself so impracticable as to 
justify a conclusion that the aims of tho 
conspirators can be taken to be little 
more than tho comparatively harmless 
vapourings of misguided men, some of 
whom wero more youths, such vapour¬ 
ings being begotten of a mistaken bub 
honest couviction that all was nob well 
in India. But we are unable to regard 
the movement as thus innocuous. The 
fact that tho activities of these conspira¬ 
tors wore con lined to a period between 
July 1921 and September 1925 was in 
itself sufficient to prevent the organiza¬ 
tion reaching an advanced stage of 
development, bub we find sullicient indi¬ 
cation that substantial progress was made 
in the period. Arms and ammunition 
aro proved to have boon collected, bomb3 
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are proved to have been found in the 
proce33 of manufacture, and four gang 
robberies were committed. In every one 
of these humau life was taken wantonly. 
Had the movement been allowed to con¬ 
tinue undetected for a longer period, the 
results might have been very serious. 
There are many stages short of an armed 
revolution which could have been reach¬ 
ed by the conspirators, at each one of 
which the pablic safety could have been 
more accutely affected. 

One of the bad features revealed by 
evidence as to the methods of the con¬ 
spirators is the manner of recruitment 
of youths and the conversion of the re¬ 
cruit into the recruiter. The following 
are illustrations : 

We have it proved that Ram Prasad 
approached Indu Bhushan Mibtra, accor¬ 
ding to the latter’s own words, in the 
following manner: 

There is a playing field next to the Arya 
Sam tj building of which I have spoken. I used 
to play hockey there. Ram Prasad was learning 
Bengali aud ho asked me the meaning of words. 
He was there at the :Arya Samaj Chabutra. 
Ram Prasad can speak and understand Bengali, 
but cannot write save a very little. First he 
used to give mo detective novels to read in 
Bengali. Later he also gave me'books to read. 
These other books ho first gave to me of his own 
accord and then I asked for :them. Such books 
wer6 Kanhai Lai Bandijiwau (second volume). 
Bang ala Biplobbad (Revolution in Bengal) in 
Bengali. In Hindi Bolshevik ki Karlut and 
Rus ki dadi Katherine ..... I can under¬ 
stand and speak Urdu and can write it a little. 
The effect caused by my reading those books 
was that the English were ruling Iudia by a 
revolt ; they should be driven out of India by 
force. 

After that Iudu Bhushan Mittra, who 
was then barely fourteen years of age, 
was able to progress further. He formed 
a plan of constituting a club of boys at 
which they should he taught manly 
exercises in order to make them more 
efficient revolutionaries. He began to 
take a keen interest in the movement 
and made himself useful by receiving 
lettors for Ram Prasad ; bub as he was 
sixteon years of age, his activities came 
to an end. 

Ram Prasad similarly approached the 
littlo hoy Jagdish Chandra who was 

about thirteen. Jagdish Chandra says: 

Since about two years ago I have been a friend 
of R im Prasad. My visiting him began when 
I was in the ninth class. I was then in bad 
health and Ram Prasad said I should do physi¬ 
cal exercise aud I should go to him and he 
would teach me. I had not gone to his house 
before that and it was this which began my 
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going there. I went to his house and he showed 
me Ram Murti drill and I thought it hard. 
Then he told me to do press-ups aud rising 
exercises. X then did them at'my own house. 

On this question of physical' exercise we got 
into the way of conversing. Ram Prasad asked 
me if I read books that wore uot text-books and 
I said I often read books from the school library. 
He then told me he would give me a book which 
I should read. I took the book called “ Swa- 
dhinta ka pujari.” I read it and returned it” 
(The -title, means. “The worshipper of free¬ 
dom. ) When he give me the book he had 
asked .ne to return it. When I returned it be 
asked me what I had read and what effect it had 
made on me I told him that the impression 
I had received was that every man should serve 

ir T ^ e i h i°°, k was about the lives of 
Gandhi, Tilak, Gokhale and others. 

Then Rim Pra3ad said I should open a club 

and get books and newspapers for it. He said 

such books should be got as incited one to serve 

one s country. He said be would-give the books, 

aud xudu Bhushan Mittra was to start such a 

club aud I should help him. I knew Iudu as ho 

was my class-fellow. Ha is the witness in this 
n as e. 

• • • ••• ••• ••• 

- 1 was a w’ay from Shah'ilhanpur 

in Moradabad Bareilly, etc. I returned at the 
beginning of July 1925. 

i 1 b Rai ? ? rasad and he again told me my 
is?! 1fch bad a “ d 1 should do physical exer- 

SV , . e3, 1 he same day he gave me a book ‘The 

ittle Grand mother of the Russian Revolution’ 
»n English I read it and it took me one or two 
months to finish it. 

vinfj?! ri “ e ^ a A a woman who preached in the 
pillage against the rule of the Tsar and wanted 

to S iaiV re Whi 1Ca ? Government. She was sent 
5£. Jai1 - When I returned the book he said 

and nut a nn eed m t0 ° tC> have a revolution 

ud P ufc «P a republican Government 

* * ;*•*.. * said *hat revolution in India 

He said^thaV u a9 W , e bad uo arms “or army, 
aud uf he and his society collected arms 

how ! gem ° Qt wouId b a made. I asked 

tin^ 7 e u arm3 aad he said tli ey were get- 
tikfnAT hy J for t cibl ° means - that is to say. by 
j ° 8 . b y * orco from those that had them. 

would not An a ° Ut fc r he 3OCi0ty aad hu said he 

me ni i?* U9 1 Wa3 3til1 » bo >- lx e told 

not hr* fcllls to ia y° Qfl » Otherwise it would 

good for ine. 

Ram Prasad was arrested before he 
ucceeded in enlisting Jagdisk Chandra, 
^-kushaa Mittra approached 
m! . .Chandra also. 

Gh^o 1 ! iS ^ he in which Govind 

J adu q r Chaudhuri”) approached 

Nath Sen h S ° n * an ° fchBt SCh ° o1 boy * Jadu 

1 beza?'tr> a J ri i V t l tho holidiys the next day 

todays we U uiked aU hUri a ” d a£t ° r two ° r 

asked 6 me 1 toK ta T fced as he came iuto my room and 
I studied at m, nt 3 and whence I c uu, I said 

told him what h m hU J°M Mi3iion School and I 
what he dirt . 7 fafc hor w is. I asked him 

Said he 3<4id h ° WA * au a Sont. He 

vas an agent of razors, knives, and 
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underwear from Delhi. This he said later. The 
first day he said only that he was an agent. 

• Ho asked me if I read novels on the first dav. 

fv, Sill ?/fi h 'a d . n0 tlme for fchafc * ire told me I 

fn« 0l jL d a f¥ d ^ m ,V, nd read - Then he al3 ° told 

me that I should learn to deliver lectures 

1 said there was no need for me to lecture as 
I was a student. He told me then that I should 
learn at once. He told me I should go to the 

? a safd d L f lbrary to r ead papers and novels. 

I said I had not time and I would go when I 

had time. This was all the talk the first day 

This took nT» ° rfchird day WG talked again. 
This took place in my room. Then he began to 

bow 11 / 6 ? m ° ab ° Ufc OUC Countrv * He told me 
how freedom was to be acquired. For several 

days he kept on lecturing me on this subject 

During the time of these lectures he gave me a 

book i called ‘Desh . Udhar’ (Salvation of our 

Country) in Hindi with Sanskrit in it. Sewn 

Nasha” h iTh^n UD 1 other boek “Ghulami ka 
Has ha (The Druukoune-s of Slaves ) Chau- 

Thm?lT a Mrl in0 r ! ad . tWO pages of ‘ £>es h Udhar.’ 

Th ^ f h L° me to keep tho book and read it 
and take help from him when necessary, that s 

‘7 U n e3bo “ him about it. Then he also lectured 
me about Swadeshi and foreign clothes He 
told me 1 should wear country clothes which 
were cheap and not foreign clothes which were 
expensive and I should support home manu¬ 
factures , I said I would wear what my father 
gave me. He also added that such a lot of grafn 

hunger. 0 aDd thQ Iud * ans were dyi^g of 

We find Bhupendra Nath Sanyal (who 
has not appealed) at the age of about 
nineteen perverting his fellow-students 
in Allahabad. 

But every incident connected with 

this conspiracy pales into comparative 

insignificance in the light of the evidence 

as to the four gang robberies with 

murder. These crimos came under the 

heading of Occasional contributions ex- 
acbed by force. 

Afc Bamrauli tho victim was a Brah¬ 
man whose only importance in the eyes 
of the conspirators consisted in his pos- 

™“l K m ° n ° y ; w ' ,ioh they desired. 
The robbers indulged m an'orgy of gun- 

fne. One man Mohan was killed. Seven 

™l W “ Un ?° 1 d ' , T1 >° circumstances of 
fcno death of Mohan were those : 

Raldeo Prasad deposes : 

fc W°n iahr rjaldi0d in W village. II e was killed 
that night, lie was n wrestler and cultivator 
He was one of tho villagers who came wilh me 
Mohan Lai shouted to the dacoits that if tliev 
were brave they should fight with him with bare 

arms or else give him too a weapon to oppose 
them The daooits on tho roof ‘told him to 
st md up and then they turned on him some 
thing which looked like a candle and ga^ a 
great light and they shot him in the side. H 
ie 11 on the spot. * 

In the Bichpuri dacoity the victims 
wore selected as the result of a change 
of plan. Ihe original intention was to 
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rob a house in a different village, bub the 
conspirators finding that that venture 
would be attended with some danger 
turned, under the advice of local bad char¬ 
acters, to the house of Toti and Bihari, 
who claimed their attention solely be¬ 
cause they were said to have money and 
to bo les3 protected. Here torture pre¬ 
ceded murder. Toti says : 

Then Bihari was seized by the dacoifcs aud 
brought where I was. Then the dacoits made 
me stand up and took me into the room aud 
asked me to show them where the money was. I 
said I had none. Then the dacoits began to 
beat me. They also put a knife on the throat of 
my boy and said : ‘Cut his throat’. They said 
that without it I would not disclose my money. 
They also pressed my neck and put a knife to 
my eyes and said they would gouge them out if 
I did not tell. They also lit a cloth with oil 
between my legs. I was then in the verandah 
of my room. When I put out my baud to ward 
oil the knife from my eyes I got a slight cut near 
the eve. My child did not have his neck cut as 
it was forbidden by ouo of the dacoits on the 
roof of Sobhi. I cannot say which of the two 
men on the roof prevented it. 

Two men were shot. One Sham Lai 
died. This was the manner of his death, 
Sobha says : 

I saw Sham Lil coma out of his house and 
be asked uie why I was standing there. I said 
that thoy had guns aud we would be killed. 
Sham Lai said that they wore only tiro-crackers, 
not guns. Sham Lai advanced and abused one 
man aud said he had recognized him. The man 
said : ‘If you have recognized me, take this.’ 
Sham Lai turned and thou he got a bullet iu 
the buttocks aud fell where ho was struck. In 
fear I ran to the fields. 

Sheoratan Bania of Divarkapur simi¬ 
larly owed the attack upon his house to 
the fact that he had money which his 
assailants wanted, lie was bitten in the 
arm and struck three times with a hat¬ 
chet. One Dwarkapur villager was killed. 
Four were wounded. 

In the train robbery the attackers 
maintained a fusillade of shots on each 
side of the train. The unfortunate Ahmad 
Ali mat his death in the following 
manner. Ilia friend Mirza Ahmad Shah 
says : 

Ahmad Ali got down and said he would see 
after his wife who was sittiug in a different 
compartment. 1 told him not to go but he said 
ho would coimi back at once Our compartment 
was Ihrto to live coaches from tho ougine. This 
comp irtmcnt was in front of tho first and second 
class one. Ahmad Ali did not come back iuto 
tho compartment before tho train started. 

Ho was shot dead apparently as soon 
as ho gob out. 

Thus in a little over a year some of the 
accompaniments of this conspiracy were 
tho doaths of four men killed by fire¬ 


arms, the wounding of twelve others with 
fire-arms and torture of a brutal nature. 

Some attempt has been made to exten¬ 
uate these atrocities by urging that the 
intention of the conspirators was never 
to murder, and that their desire was only 
to keep outsiders’ from interfering with 
their removal of the property and to save 
themselves from detection. It was fur¬ 
ther urged, that their activities might 
have been worse, and we have been re¬ 
ferred to statements in the evidence to 
show that in the Bichpuri dacoity the 
action of the dacoits has some trace of 
humanity. These are the statements: 
Toti has already stated that when one 
dacoib threatened to cut his child’s throat 
another dacoib forbade him to do so. 
Banarsi Lai’s deposition is as follows : 

When I wont iu, I fouud a man and a woman 
on a cot in a thatch in the yard and I threatened' 
him. lie did not disclose anything and I went 
elsewhere. There I saw a bid chiracter pulling 
a woman by the hiir and ‘Quicksilver’ held a 
kukri agiinst the throat of a child, and said to 
Rim Prasid that ho might be allowed to out 
tho throat of the child else the woman would 
not speak. Rim Prasad was on the roof there. 
Ram Prasad told hirnnot to do so as the woman 
would speak anyhow • Ganga Ram aud Nawab 
were taking property from the rooms. These 
things struck me unfavourably aud I went in 
another direction. There was a room with 
folder inside and a woman was hiding in the 
fodder. She had a child in her lap and there 
was another bigger child there. A bad character 
was seiziug the woman by tho breasts. I tola 
tbe bad character, being very angry, that I 
would tell the captain (that is. Ram PrasadJ 
what he was doing and the had character went 
into another room and I went outside. By out¬ 
side, I mean, outside the house. 

When 1 again wont into the house I saw some 
bad characters feasting on molasses.- I showed 
all these rooms to the Deputy Magistrate. vil' 
lagers outside collected round tho house and 
began shouting aud tho bad characters by the 
order of Ram Prasad fired and ho aud Ashfa' 
qullah tired from tho roof. Ram Prasad said . 
‘Havaldar 1 Warn the people threu times and it 
they do not obey, shoot them down. 

Ram Prasad from the roof shouted that be 
who wanted to die should advance, otherwise he 
should go back. Shots were fired all this time 
from the roof and from below. No pistols or 
revolvers were fired as Ram Prasad had told 
those who had them not to use them unless 
personally attacked. 

‘ Quicksilver ' is said to be the nick¬ 
name of a conspirator against whom a^ 
warrant has been issued but who has not 
been apprehended. 

It was further urged that these rob^ 
bories were committed not for the per 
sonal gain of the robbers, but solely in 
order to obtain funds for the furtherance 
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of the cause which they had afc heart. 
These arguments should not in our opi¬ 
nion affect the question of sentence. Ic 
appears to us that the distinction in 
gravity between the act of a man who 
shoots because he desires to kill another, 
and a man who shoots to kill, because he 
desires that another man should not 
interfere with his committing a robbery, 
is too fine to form the basis for a differ¬ 
ence in sentence, and we can find noth¬ 
ing to make the robbery of inoffensive 
people, such robbery being accompanied 
by murder, appreciably excused by the 
fact that the perpetrators desired funds 
for the purpose of conducting revolu¬ 
tionary propaganda. It is established 
clearly that at every dacoity the perpetra¬ 
tors went armed with lethal weapons 
with the intention of using these wea¬ 
pons, if there was any interference with 
the taking of the property of others, 
that as soon as they apprehended such 
interference or besame anxious as to the 
chance of detection, they used their 
weapons with callous deliberation and 

with oomplete indifference to the loss of 
life caused. 

Our conclusion is that the conspiracy 
was of a very serious nature, having as 
two of its proved effects—the deteriora- 
tion and ruin of young and impression¬ 
able boys, and the ill-treatment, robbery 
and murder of countrymen of the con¬ 
spirators against whom individually the 
conspirators had no possible ill-feeling or 
grievance. The men who are proved to 
nave been in the inner circle who origi- 
Dated and instigated the commission of 
robberies with murder should receive 
exemplary punishment. Such men, when 
Proved, in addition to have taken part in 
no commission of offences attended with 
e loss of human life, deserve more 
stringent treatment. Mon who were 

?°, ,n t, 1 1 ° i “ ner circle, but nevertheless 
ooJs a leading part in the taking of life 

an d rnu eceiv0 aS atrin Sent treatment as 
iho . 3Q wh o are proved to have 
in a l i ninor part in the movement may 
clemen° ln3fcances 130 nsade the objects of 

*2 a Y 0 k° 0n askod to consider the 

th«;, ° f fc le . appolIanfcs - We shall take 
y°uth into account in the instances 

IT® youths. Bub it is to ho 

pr fchat fc be worst offendors are full- 

Ab the fcim a of the com¬ 
mencement of the trial. Ram Prasad 
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was 28 years of age; Rajendra Nath 
Lahiri 24 ; Raushan Singh 36; Jogesh 
Chandra Ohatfcerj 1 30; Suresh Chandra 
Bhattacha.rj 1 28; Vishnu Saran Dublis 
oo! Govind Charan Kar 30; Makundi Lai 
od , oachmdra Nath Sanyal 32. 

We have been asked to consider the 
penitence of certain individual annel- 
anbs. We shall, when deciding on the 
sentences take into account the question 
ot penitence, where we believe that the 
appellants really are penitent, but we 
consider that in almost all instances 
there is no penitence, and the allegation 
has been added formally to the arguments. 

.. . *! nal Iy, lfc has been urged before us 
that at the worst the appellants are mis¬ 
guided men of good material who have 
taken a wrong course under a mistaken 
conception of their duty, and who will 
prove themselves worthy recipients of a 
wise clemency by a steadfast intention 
to lead a new life. There is. however. 

a circumstance in the case itself, which 

shows that there is danger in accepting 
this view. We have referred already to 
Sachindra Nath Sanyal, one of the inner 
circle and main promoters of the con- 
spu^acy. He has been sentenced to trans- 

£elw°£ £ ° r ht& - a - Dd haS nofe a PP Q aled 
against his conviction and sentence. Ho 

oann°t appeal now. In view of the fact 

that he has not appealed he is not pre¬ 
judiced by our stating a fact which 

I9i6 ar q °h- ‘j 10 r Z 001 i d ° r the case - In 

1916 Sachindra Nath Sanyal was con¬ 
victed by a Special Tribunal at Benares 

of complicity in a revolutionary con¬ 
spiracy and sentenced to transportation 
for life. He subsequently received an 
unconditional pardon as a matter of 
clemency. After liis release in 1920 he 

..°£ h ‘?..°wn admission the hook 
called Bandijiwan or The Prisoner's 
L , e which is on fcho record. It is a 
eulogy of his previous activities contain¬ 
ing a dofinito incitement to others to 
commit similar crimes. Ho subscquentl v 

entered into this conspiracy as one of the 
main promoters. 

Wo now 'come to the question of 
sentences. 

(1) Ham Prasad. 

We find this man upon the evidence 
to have been one of the most dangerous’ 
conspirators. He was the head of tho 
provincial organization in tho United 
Provinces. Ho and Rajendra Nath Lahiri 
in our opinion formed the innermost 
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.provincial circle of the conspiracy. It 
was he, we consider, who organized the 
dacoitie3 and issued the directions as to 
when death was bo be caused and when 
death was nob to be cause!. We agres 
with the learned Special Sessions Judge 
that in the Bichpuri dacoity he was the 
•captain and ringleader, that he directed 
when the firing was to take place and 
that he himself was using fire-arms. He 
was again one of the main directors and 
controllers in the train dacoity. He is 
-a full-grown man of mature age, complete 
understanding, and distinct mental 
ability. He has utilized a nob indifferent 
intellect towards the worst purposes. 
Now, wheu the proceedings have come 
-to an end, he has made an almost abject 
appeal for lenient treatment. .He has 
pleaded that if given a remission 
of all sentences he will be a good, loyal 
.and useful citizen. He has withdrawn 
all allegations against persons in auth¬ 
ority, and has to a large extent thrown 
his defence to tho winds, although he 
has been careful to note at the same 
.time that he does nob withdraw a word 
-of it. We do not believe in his repent¬ 
ance or in his sincerity. Wo consider 
that he is a man who, if he were let 
loose, would commit exactly the same 
.crimes on his release. He has made in 
the course of his arguments a strong 
appeal for lenient treatment on the 
ground that it is nob established that a 
3 hob from hi* weapon killed anyone, but 
we are nob disposed to consider this fact 
as of any consequence. He tired himself ; 
he controlled tho fire of others. It can 
only bo taken that when he fired ho 
understood tho consequences of his act 
and it can only be taken that when ho 
fired he aimed. The accuracy of his 
aim is unimportant. Tho gravity of this 
man's offences doos not consist so much 
in the fact that ho was engaged in a 
conspiracy to subvert tho British Gov¬ 
ernment. That is bad enough ; bub that 
olfonco is of minor importance in com¬ 
parison with the other offences that he 
is proved to have committed. He has 
shown himself to ho a deliberate, callous 
murderer. He was ready to murder 
harmless follow-citizens against whom 
ho had no possible grudge for tho sake of 
his own objects. The Special Sessions 
Judge has very rightly sentenced him to 
death. We have already upheld his 
conviction on all charges and we dismiss 


his appeal, confirm tho sentence of death 
passed against him in respect of the 
dacoity with murder committed at Bich- 
puri, and the dacoity with murder com¬ 
mitted on the brain. The result is that 
he will be hanged by the neck bill he is 
dead. His remaining sentences will nob 
be carried out if the death sentence is 
carried into effect. 

(2) Rajendra Nath Lahiri . 

This man standi second in depravity 

to Ram Prasad in thi3 case. He and 

Rim Prasad formed the inner circle of 

the conspiracy. He was responsible for 

the policy of dacoity and tin policy of 

murder. He is nob as old as Ram Prasad, 

bub he has arrived at full intellectual 

maturity being, as he is, a man now of 

some twenty-five years of age. He has 

shown the greatest activities in all the 

objects of the conspiracy. He took part 

himself in the train dacoity where he 

used fire-arms. In the train dacoity he 

was one of the ringleaders. We do nob 

know which shot it was bhat deprived 

Ahmad Ali of his life, bub every man 

^ • 

who tired a shot on that occasion is 
equally deserving of the death penalty. 
We consider that the Special Sessions 
Judge took a correct view in sentencing 
this man to death. We dismiss his 
appeal, confirm the death sentence passed 
against him and direct bhat he be hanged 
by the neck till he is dead. The re¬ 
maining sentences will nob he carried 
out if the death sentence is carried into 
effect. 


(3) Raushan Singh . 

This man was nob one of the inner 
circle. Ho is over thirty-six year3 of 
age. He is a villager rather than an 
intellectual, but it is clear that in the 
Bamrauli dacoity he was one of the ring¬ 
leaders and ho was one of the men who 
took part in the continuous firing which 
resulted in the death of one man and 
the wounding of seven others. In our 
opinion it would not be undeserved if 
every man who book part in the Bam - 
rauli dacoity, in which there was a glob 
of firing, had received the death sentence. 
It has not, however, been inflicted m 
every instance. In this case Raushan 
Singh is the only man who has been 
convicted of complicity in the Bamrauli 
dacoity. He has been rightly sentenced 
bo death. We dismiss his appeal, con 
firm the sentence of death against him 
and direct that he be hanged by the 
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neck till he is dead. The other sen¬ 
tences passed against him will nc- be 
carried out if the death sentence is 
carried into effect. 

(4) Joyesh Chandra Chatterji. 

We are satisfied upon the evidence 
that Jogesh Chandra Ghatterji was one 
of the persons who originally conceived 
tho idea of the conspiracy and that he 
was a member of what the rules call 
" The Central Council ” which operated 
in Bengal. In these circumstances he 
must be held responsible for all the 
very serious offences committed by the 
conspirators. We consider that the 
Special Sessions Judge has passed on 
him too lenient a sentence. We enhance 
the sentences passed upon him under 
each section to sentences of transporta¬ 
tion for life. They will run concur¬ 
rently. His appeal is dismissed. 

(5) Suresh Chandra Bhattacharji. 

This appellant is a full-grown man 
who had a responsible position 'upon an 
Indian newspaper. We are satisfied 
that he was one of the inner circle in 
the province and in these circumstances 
we consider that the sentences passed 
upon him by the Special Sessions Judge 
are inadequate. We enhance the sen¬ 
tences passed upon him under each 
section to sentences of ten years’ rigor¬ 
ous imprisonment. They will run con¬ 
currently. His appeal is dismissed. 

(6) Vishnu Saran Dublis. 

We are satisfied that this man also 
was one of the inner provincial circle 
and his case appears to us to stand on 
the same footing as that of Suresh 
Chandra Bhattacharji. We enhance 
his sentences similarly to sentences of 
ten years’ rigorous imprisonment on each 
charge. These sentences will run con¬ 
currently. His appeal is dismissed. 

(7) Manmaiha Math Gupta. 

Manmatha Nath Gupta is a youth, 
but he is a youth of singular precocity 
in crime. Not only is it established that 
he was one of the party to whom im¬ 
portant secretarial work was comtni tted , 
but ho is proved to havo taken part in 
no less than two dacoities. The Govern- 
tnent has applied for the enhancement 
of his sentences. We consider that if 
ho had been an older man ho should 
have received very much heavier sen¬ 
tences, but in viow of the fact that ho is 
only a youth we do not proposo to 
enhance his sentences. We do not uro- 
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pose, however, to reduce them. Hi» 
appeal stands dismissed. 

(8) Govind Charan Kar. 

We look upon this man as a parti¬ 
cularly dangerous member of tho con¬ 
spiracy. He had come from Bengal to 
work the conspiracy up. Not only bad 
he done so, but ho took part himself in 
the train dacoity. He is a man of 
about thirty and we consider that the 
Special Sessions Judge has passed too 
lenient a sentence upon him. We en¬ 
hance the sentence upon him to sentences 
of transportation for life under each 
charge. These sentences will run con¬ 
currently. His appeal is dismissed. 

(9) ]\Jakundi Lai. 

Makundi Lai is proved to be not an 
important conspirator, but he is proved 
to havo been a very dangerous dacoit. 
He took a prominent part in the com¬ 
mission of the train dacoity. The Spe¬ 
cial Sessions Judge has remarked about 
him that he is now at least 35 and so 
the chances are that he will not in future 
join in other dacoities, and that as 
regards conspiracy he does not think 
that he has brains to do much himself. 
We do not consider, however, that the 
fact that the man is 35 yoars of age is a 
sufficient reason for passing a light sen¬ 
tence upon him when he has proved to 
have taken a prominent part in a seri¬ 
ous dacoity accompanied with murder*. 
We enhance the sentences passed upon 
him to sentences of transportation for life 
on each charge. These sentences will run 
concurrently. His appeal is dismissed. 

(10) Ram Kish cn Khattri. 

He has boon convicted of conspiracy 
and has also been convicted of jiarticipa- 
tion in the Bichpuri dacoity. He ap¬ 
pears to us a dangerous man. Ho is not 
very old, but he is not very young. He 
was at the commencement of tho trial 
28 years of ago. Tho Crown has nob 
applied for enhancement of his sentences. 
In the circumstances we could nob en¬ 
hance his sentences, but we soe no reason 
to reduce them. His appeal is di-missed. 

(11) Prem Kish an Khan n a. 

Tho appollant is a man who was 26 
yoars of ago at tho commencement of the 
trial, lie had beon working for some 
years as a contractor. He is a man of 
good family and of good position. 
There is nothing to oxtonuate his joining 
a conspiracy of this nature and we see 
no roason to roduce his seutonce on the- 
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charge under S. 121 A. We have already 
accepted his appeal on the charge under 
S. 120-B. This disposes of his appeal. 

(12) Raj Kumar Sinha. 

His case is not as bad as the case of 
Manmatha Nath Gupta. He is some 
years older than Manmatha Nath Gupta, 
but was nob as prominent a conspirator 
as Manmatha Nath Gupta, but he is 
proved to have'taken part in the train 
dacoiby. The Special Sessions Judge has 
sentenced him to sentences lower than 
those passed upon Manmatha Nath Gupta. 
We consider the sentences passed upon 
him neither too high nor too low. We 
accordingly refuse to reduce these sen¬ 
tences and dismiss his appeal. 

(13) Ram Dulare Trivedi. 

Ham Dulare Trivedi was one of the 
original participants in the conspiracy, 
but since then has taken a very minor 
part ; but he was one of the original con¬ 
spirators and we see no reason to reduce 
his sentences. His appeal is dismissed. 

(14) Ram Nath Pande. 

We have already allowed Ram Nath 
Pande’s appeal in respect of his convic¬ 
tion under S. 120-B. In respect of his 
appeal on the conviction under S. 121-A, 
we find that he took a minor part in the 
conspiracy and we reduce his sentence 
from five years' rigorous imprisonment to 
three years’ rigorous imprisonment. His 
-appeal is otherwise dismissed. 

(15) Parnawesk Kumar Chatter ji. 

As has already been stated this youth 
has withdrawn all his protestations of 
innocence and we have only to consider 
his appeal on the question of sentence. 
While we are inclined to believe that 
ho is sorry for what he has done, we can- 
not lose sight of the fact that he had im¬ 
portant duties in the conspiracy and was 
clearly one of the men entrusted with 
secretarial work. Wo feel, however, that 
wo should do something for him and we 
reduce the sentences passed upon him 
under each section to sentences of four 
years regorous imprisonment which will 
run concurrently. His appeal is other¬ 
wise dismissed. 

D - D - Appeals dismissed. 
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Wazir Hasan, J. 

Mohammad Shabbar —Defendant—Ap¬ 
pellant. 

v. 

Harnath Kuar and another —Plaintiffs 
—Respondents. 

Second Rent Appeal No. 14 of 1927, 
Decided on 12th September 1927, from the 
decree of the 1st Addl. Dist. Judge, Bara- 
banki, D/- 15th December 1926. 

(а) Transfer of Properly Act, S. 6 ( d)—Gift of 
a grant for parwarish for life time is invalid. 

The grant for grantee’s parwarish for lifetime 
is a grant of an interest restricted in its enjoy¬ 
ment to the grantee personally and is not a 
creation of a life estate and the gift of such: a 
grant is invalid under S. G (d). [P 438 0 1] 

(б) Deed — Construction. 

Decisions on interpretation of wholly different 
documents between different parties executed in 
different circumstances are of little use as a 
guide in interpreting a document. [P 438 C l] 

Ghulam Hasan —for Appellant. 

Hyder Husein —for Respondents. 

Judgment. —This is the defendant’s 
appeal from the decree of the First Ad¬ 
ditional District Judge of Lucknow at 
Bara Banki, dated the 156h December 
1926, modifying the decree of an Assis¬ 
tant Collector of Bara Banki, dated the 
6th August 1925. n 

The suit, out of which this appeal 
arises, was brought by the plaintiff-res¬ 
pondent, Thakurain Harnath Kuar, for 
ejectment of the defendant-appellant, 
Muhammad Shabbar, from certain plots of 
land and also for rent for the same plots 
for rabi 1330,-1331 and 1332 fasli under 
S. 127, Oudh Rent Act, 1886. The 
Court of first instance decreed the suit 
in respect of the rent but dismissed it as 
regards the relief for ejectment. The plain¬ 
tiff appealed from the decree of the Court 
of first instance and on appeal the relief 
as to ejectment has also been granted. 

The plots in suit are situate in village 
Gunoli of which the plaintiff is the 
owner in the character of a mutawalli. 
These plots were held at one time by one 
Mt. Ilusaini Begam. Between her and 
the predecessor-in-inberesb of the plaintiff 
a litigation ensued in respect of these 
plots. It was settled amicably by a 
compromise dated the 19th April 1897. 
Since then Mb. Husaini Begam’s title to 
the occupation of the present plots rests 
on that compromise. On the 27bh Octo¬ 
ber 1922 she executed a deed of gift of 
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the plots in favour of the defendant and 
put him in possession over the same. 
The plaintiff’s case is that the deed of 
the 17th October 1922 was ultra vires 
of Mt. Husaini Begam and therefore the 
defendant holds the plots in suit as a 
tnere trespasser and is liable to be ejected 
and also to pay rent for the period of 
his occupation under the provisions of 
127, Oudh Rent Act, 1886. The lower 
appellate Court, as already stated, has 
accepted this case of the plaintiff ant 
decreed the suit in its. entirety. 

The argument on behalf of the defen 
aant,' Muhammad Shabbar, in second ap 
Peal is that the gift of the 17th October 
1J-2 is not void and is valid at all events 
for the lifetime of the donor, Mt. Plusaini 
Begam. If this argument is correct it 
follows that the defendant is not liable 
to be ejected nor is he liable to pay any 
lent to the plaintiff. On the other hand, 
^ ar §>ument is invalid it follows that 
the defendant has no right to remain in 
possession of the lands in suit and must 
vacate them. 

The last-mentioned conclusion, how¬ 
ever, raises a serious difficulty in the 
case. If the gift of the 17th October 
1922, fails as being ultra vire 3 of Mt. 
Husaini Begam it seems to me that she 
is restored to status quo ante and the 
plaintiff doe3 not claim that she is enti- 
tled to eject Mt. Husaini Begam. The 
plaintiff’s learned counsel argues that 
the deed of gift of the 17th October 1922, 
should be treated as an abandonment of 
the rights of the donor in the lands in 
suit and therefore she cannot be restored 
to the position which she occupied under 
the compromise of the 9th April 1897. 

Having regard to the last-mentioned 
argument on behalf of the plaintiff, I 
have add ^d Mt. Husaini Begam a party 
defendant to the suit, out of which this 
appeal has arisen. She is to-day repre¬ 
sented before me by *her counsel. Mr. G. 

+1 t a , a ? aQ '. Tho leai * nQ d coifnsel statos 
. "is client, Mt. Husaini Begam never 
*0 ended to, nor did, abandon her pre¬ 
vious rights in favour of the plaintiff. 

^se the gift of the 17bh Octo- 
Qr 1J22 is set aside Mb. Husaini Begam 
C aiCQ3 to hold to her rights under the 

compromise mentioned above. 

^ the contention that the gift of 
, 6 ^'th October 1922 operates as an 

■?'2 6nfc of fche ri S hfc * of Mt. 

aim Begam which she enjoyed under 
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the compromise of the 19th April 1897 it 
is enough to say that the landlord, that 
is the plaintiff', is not a party to the 
arrangement evidenced by the gift of the 
17th October 1922. It was a transaction 
simply between the donor and the donee. 
The landlord being a stranger has no 
right to rely on it as an abandonment 
in her favour. Further it is not an 
abandonment, in any sense of the word. 
The analogy of cases of abandonment by 
means of a sale of tenancy rights is 
wholly misleading in a ease of this na¬ 
ture. The gift in question is mainly 
prompted by natural love and affection 
existing between the donor and the 
donee, the donee undertaking to main¬ 
tain the donor for her life in return of 
the gift. He also undertook to pay the 
rent due to the landlord for the lands in 
suit under the compromise of the 19th 
April 1897. I, therefore, hold that if the 
gift of the 17th October 1922. is invalid, 
Mt. Husaini Begam remains where she 
was previous to the gift, or in other 
words, her right in the lands in suit ari¬ 
sing under the compromise mentioned 
above continue to vest in her and that 
being so she is not liable to be ejected : 
but she is certainly liable to pay rent, 
her liability being one of the conditions 
on which she holds the lands in suit 
under the said compromise. This is nob 
disputed. 

The appellant Muhammad Shabbar’s 
title to these lands is exclusively based on 
the validity of the gift of the 17th Octo¬ 
ber 1922. This gift is impeached by the 
learned advocate for the plaintiff’ as be¬ 
ing one which contravenes the provisions 
of S. 6. Cl. (d), Transfer of Property 
Act. 1882. 

Clause (d) is as follows : 

An interest in property restricted in its enjoy¬ 
ment to the owner personally cannot be trans¬ 
ferred by him. 

It is argued that Mt. Husaini Begam 
possessed such an interest in the pro¬ 
perty in suit under the compromise 
datod the 19th April 1897. On hohalf 
of the appellant his learned pleader 
argues on tho contrary that Mt. Husaini 
Begam acquired a life-interest which is 
certainly capable of boing transferred 
and the transfer would hold good for the 
lifetime of tho transferrer. 

Obviously therefore I am required to 
construe tho compromise of the 19th 
April 1897. Tho compromise is a short 
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and simple document and the relevant 

clause is a"? follows : 

Tbat the decree-holders have graciously 
granted to me, the judgment-debtor (that is 
Hustini Begam) 100 b ghas kham lands in vil¬ 
lage Guuoli sp.cibed below, at a rental of Rs. 25. 
per year. The object of the grant is my parwa- 
ri.'h for my lifetime. 

To my mind this is a grant of an in¬ 
terest restricted in its enjoyment to the 
grantee personally and is not a creation 
of a life-estate. 

The learned pleader for the appellant 
cited on the question of interpretation 
the cases of Annapurna Nachiar v. 
Stvaniinatha Chettiar (1) and Asad AH 
Mollah v. Haider Ali (2). The learned 
advocate for the respondent cited the 
case of Subraya Sampigelhaya v. Krishna 
Baipadithaya (3). 

To me it appears that decisions on in¬ 
terpretation of wholly different docu¬ 
ments between different parties executed 
in different circumstances are of little 
use as a guide in interpreting the docu¬ 
ment, that I have before me. I hold 
that the gift of the 17th October 1922, 
in invalid by reasons of the provisions of 
Cl. (d), S. G, Transfer of Property 
Act, 1882. 

According to the findings already re¬ 
corded, the proper docroo that I should * 
pass in this case, which I accordingly do, 
is to discharge the decrees of the Courts 
below, give a decree to the plaintiff-res¬ 
pondent for ejectment of the appellant, 
Muhammad Sliabbar, and dismiss her 
suit for ejectment against Mfc. Husaini 
Begam (whom I have made a party to 
this litigation as already stated) hut I 
grant a decree to the plaintiff for rent 
as against Mfc. Husaini Begam, the 
amount of rent being what was decreed 
by fcho Court of first instance as against 
Muhammad Shabbar. In the circum¬ 
stances of the case I would allow costs 
to the plaintiff of both the Courts below 
against Muhammad Shabbar and Mfc. 
Husaini Begam. As to the costs in this 
Court the parties will bear their own 
costs. 

It.K. Decrees discharged. 


( 1 ) [1010J 34 M.id. 7=20 M. L. J. 735=6 I. O. 
4J.)=(10L0> M. \V N. 505. 

(2) fiyilj 38 Cal. 13=1-2 C. L. J. 130=6 I. C. 
826=14 C. W. N. 918. 

(3) A.l.R. 1921 Mad. 22 = 46 Mad. 659 (F.B.). 
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Stuart, C. J., and Baza, J. 

Jugga Singh and another —Plaintiffs’— 
Appellants. 

v. 

Mt. Ranjita and anothej —Defendants 
—Respondents. 

S. A. No. 146 of 1927, Decided 
on 8th September 1927, from the decree 
of the Sub-Judge, Mohanlalganj, Luck¬ 
now, D./- 14th February 1927. 

Oudh Laws Act, Ss. 10, 11 and 13 (6)— Oumer 
Issuing notice under S. 10 — Pre-emptor making 
tender—Vendee resiling and transaction falling 
out — Pre-emptor cannot exercise his right. 

R owned property in respect of which J S 
had a right of pre-emption, ii entered into 
negotiations with M who made a tentative offer 
of Rs. 1,200 for it. It thereupon gave the notioe 
required by S. 10 to J S that R was ready to 
sell the property for Rs. l.i.00. J S made a 
tender of Rs. 1,200 by payiug the said sum into 
Court. The tender was made within three 
mouths from the date of notice, but R and -M" 
did uot corjtiuue the transaction. Af resiled 
from the bargain and the property was not sold. 
JS came into Court claiming that under the pro¬ 
visions of S. 13 (b), he being the persou entitled 
to a right of pre-emption could bring a suit to 
enforce such a right on the ground that he had 
made a tender under S. 11 and that that teuder 
had been refused. 

Held : that there had been no transfer by 
sale and the property had rem lined in posses¬ 
sion of R, J S has, therefore, no right to the 
property ; 13 O. C. 219, Foil. ' „ . 

[P 439, C 1] 

M. Wasim and Gaya Prasad —for Ap' 
pollant-5. 

Mukund Behari Dal and Kashi Prasad 
—for Respondents. 

Judgment.—The facts of the suit oufc 
of which this second appeal arises are 
these : A certain Mt. Ranjita owned 
property, in the Lucknow District m 
respect of which Jugga Siogh and 
Chedda Singh had a right of pre emptioo 
under the• provisions of Chap. 2, Act lo* 
187G. She formed the idea of selling 
this property and onfcered into negotia- 
tions with a certain B. Mahesh Prasad 
who made a tentative offer of Rs. 1,200 for 
it. She thereupon gave the notice re¬ 
quired by S. 10, Act 18, 1876 to Jugga 
Singh and Chedda Singh that she was- 
ready to sell the property for Rs. 1,200. 
Jugga Singh and Chedda Singh made a 
teuder of Rs. 1,200 by paying the said 
sum into Court. The tender was made 
within three months from the date of 
the notice. They thus complied with 
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the provisions of 8. 11, Act 18, 1876, 

but Mt. Ranjita and B. Mahesh Prasad 
did nob continue the transaction. B. 
Mahe3h Prasad resiled from the bargain. 
Mb. Ranjita resile! from the bargain and 
the property was nob 3old. Jugga Singh 
and Chedda Singh then came into Court 
claiming that under the provisions of 
S. 13 (b), Act 18, 1876 they, being 

persons entitled to a right of pre-emp¬ 
tion, could bring a suit to enforce such 
a right on the ground that they had 
made a tender under S. 11, and that that 
tender had been refused. Undoubtedly 
if a transfer by sale had been effected 
by Mt. Ranjita in favour of B. Mahesh 
Prasad their suit would have been cer¬ 
tain to succeed, but the circumstances 
were these. There had been no transfer 
by sale and the property had remained 
in possession of Mb. Ranjita. The Courts 
below considered that in these circum¬ 
stances the plaintiff’s suit should fail. 

The present second appeal is filed against 
that decision. It has been argued by 
competent counsel, who have addressed 
us on all aspects of the case. It appears 
bo us that this appeal must fail if we 
accept the decision of a Bench of the 
late Judicial Commissioner’s Court in 
Jagan Nath v. Shoo R itan Singh. (1) as 
a correct prono'incomont of the law on 
the subject. Tho facts in that appeal 
were similar to the facts in the present 
suit. There a person called Sheo Ratan 
had entered into negotiations with 
Umrao Singh and Gaya Din Singh for 
a sale to them of property in which a 
certain Jagan Nath had a right of pre¬ 
emption. Sheo Ratan Singh issued 
notice under 3. 10, Act, 18, 1876. Jagan 
Nath made the necessary tender under 
S. 11. Shoo Ratan then withdrew from 
the sale to Umrao Singh and Gaya Din 
Singh and retained the property, mort¬ 
gaging it, however, with possession to 
Umrao Singh and Gaya Din Singh. The 
only distinction in facts between the 
two cases is that here Mb. Ranjita has 
retained the property in entirety, where¬ 
as in the former case Sheo Ratan 
retained only the right to redeem mort¬ 
gaging the property with possession. In 
that case the learned Judges who formed 
the Bench decided that Jagan Nath 
bad no right. It is stated at p. 227 of 
that judgment : 

It ia impossible, therefor..'*, to regird the right 

~TU [19103 13 O. U. 219=7 I. C. 295. ~ 
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of pre-emption as defined in S. G of the Act as 
one arising out of a mere offer and acceptance. A 
suit to enforce a right arising in this way is a 
suit to vindicate the invasioa of special ri^ht 
conferred by statute. 

But, it is argued, S. 13 of the Act sets out the 
grounds ou which a person entitled to a right of 
pre-emption may bring a suit to enforce his 
right, and one of these grounds is that a tender 
was made under S. 11 and refused ; it is, there¬ 
fore, sufficient for a plaintiff to show that he 
has made a tender and that his tender has been 
rejected. 

A careful consideration of the terms of this 
section, however, will show that an infringement 
of the pre emotive right must be deemed to ba 
a necessary condition precedent to the bringing 
of a suit to enforce the right. Take, for exam¬ 
ple, the oase referred to in S. 13 (a). A person 
entitled to a right of pre-emption may briug a 
suit to enforce his right on the grouud that no 
due notice was given as required by S. 10. Here 
the me m icg obviously is that a sale has been 
made without notice being given. Tho person 
bringing the suit must, in order to succeed, show 
that a sale has tiken place ; in other words, he 
must show that he has a cause of action arising 
out of a breach of his right to acquire tho pro¬ 
perty in preference to the vendee. Similarly iu 
the cases mentioned in Cls. (c) and (d) it is 
assumed that a sale or foreclosure has actually 
taken place iu derogation of the plaintiff’s right 
of pre-emption. It seems impossible, therefore, 
to imagine that a similar assumption is not 
made iu the case described in Cl. (b) and 
that a right to bring a suit for enforcement is 
conferred in a case in which the pre-emptive 
right has not been violated by a transfer made 
to a third psrson whose right to acquire is 
subject to a preferential right existing in the 
plaintiff. 

Ia short the true interpretation of S. 13 seems 
to be that in all cities a violation of tho rig lit is 
an essential condition to the bringing of a suit 
for enforcement of it ; there can bo no cause 
of action without an invasion of tho plaintiff’s 
right. 

id has boon argued by fche learned 
counsel for fche appellants that these 
views should nofc be accopfced if they in 
any way conflict with fche view that: a 
right of pre-emption is enforceable, nob 
only in a case where a sale has taken 
place, but where there is in existence a 
completed contract for sale, lie bases 
his argument largely upon an acceptance 
of fche doefcrino contained in Shankar 
Prasad v. Hamid Alt Khan (2). An ac¬ 
ceptance of this doctrine would not, how¬ 
ever, affect tho present appeal, for hero 
wo find that fchoro is nothing in tho 
ovidenco to justify a decision that there 
was a completed contract for sale bet¬ 
ween Mr. Ranjita and 13. Mahesh Prasad. 
As wo read the facts fche transaction fell 
short of a completed contract. Wo are 
not, however, disposed to consider that 

“(2) [1'jOG] 0 O. G. 160 (3/. 
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the principles laid down in Shankar 
Prasad v. Hamid AH Khan (2) could 
operate with the result that a co*sharer, 
who was not willing to part with his 
property and who could not be made by 
a third party to part with his property, 
could be compelled to part with his pro¬ 
perty at the instance of the person who 
possessed a right of pre-emption. We 
accept the views which have already 
been quoted from Jagan Hath v. Sheo 
Ratan Singh (1) as a correct statement 
of the law upon the subject. In a case 
in which there has been a completed con¬ 
tract of sale, and in which the right of 
the vendee has become an actual fact, 
although a deed of transfer has not been 
executed and registered, it is no doubt 
correct to say that a person with a right 
of pre-emption can exercise that right, 
but he can only exercise that right, in 
our opinion, to keep out a stranger. He 
cannot exercise that right to keep out 
his own co-sharer. The solution of the 
difficulty is really this : If the transac¬ 
tion between Mb. Ranjita and B. Mahesh 
Prasad had arrived at a stage where 
Mb. Ranjita was compelled to hand over 
her property to B. Mahesh Prasad on 
payment of Rs. 1,200, whether she 
wished to resile from the bargain or 
whether she did not wish to resile from 
it, and when Mfc. Ranjita was certain to 
lose the property, Jugga Singh and 
Chedda Singh would have a right to take 
the place of Mahesh Prasad on payment 
of the money to Mt. Ranjita. But 
where, as here, Mahesh Prasad has not 
expressed any desire to obtain the pro¬ 
perty and has himself resiled from the 
bargain, Jugga Singh and Chedda Singh 
have no right in the matter. For the 
above reasons we uphold the decision of 
the Courts below and dismiss this ap¬ 
peal with costs. 

Appeal dismissed . 

A. I. R. 1927 Oudh 440 

Stuart, C. J., and Raza, J. 

Dalj it Singh —Plaintiff—Appellant. 

v. 

Kanhaiya Lai Singh and others —De¬ 
fendants—Respondents. 

S. A. No. 103 of 1927, Decided on 24th 
August 1927, from the decree of the 
decree of the Dist. Judge., Hardoi, 
D/- 1st February 1926. 
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Civil P. C., O. 21. R. G3 —Proof of mere execu¬ 
tion of document of title is not sufficient to sup¬ 
port a suit under this rule . 

Ia a suit under O. 21. R. 63, a plaintiff has to 
establish something more than the mechanical 
execution of his document of title. 

Where, no consideration in cash had passed afc 
the time of execution, the consideration stated 
was absolutely different from that mentioned in 
the deed and the plaintiff did not take possession 
of the suit property as alleged in the deed : 

Held : that these oircumsances would justify 
the conclusion that the deed of title in question 
was not genuine. [p 440 0 2} 

Ryder Husein and A. C. Mukerji —for 
Appellant, 

A. P. Sen and Mohan Lai —for Respon- 
ents 1-4. 

Judgment. —The view of the law taken 
by the learned District Judge appears 
to us to he correct. In a case such as 
this, in which a person has objected to an 
attachment in execution of a decree upon 
the ground that he has title to the pro¬ 
perty attached and his objection has boon 
dismissed, he has, in order to succeed in 
a suit brought according to the provisions 
of O. 21, R. 63, to do something more 
than establish the mechanical execution 
of his document of title. Here the plain¬ 
tiff-appellant undoubtedly established 
the mechanical execution of the deed of 
mortgage on which he relied, but the 
learned District Judge bad before him 
the facts that no consideration in cash 
had passed at the time of the execution 
of the document, that the plaintiff- 
appellant stated that the consideration of 
the document was a consideration ab¬ 
solutely different from the consideration 
recited in the document itself and that the 
plaintiff-appellant's allegation that liehad 
taken possession of the property according 
to the terms of the deed was not estab¬ 
lished, the fact being that he had never 
taken possession at all. These circum¬ 
stances thoroughly justify the decision of 
the learned District Judge. Very little 
turns upon the question of burden of 
proof, for there was evidence before the 
learned District Judge upon which he 
could arrive at an affirmative conclusion 
and he did arrive at an affirmative con¬ 
clusion that the deed of title in question 
was not genuine. In these circumstances 
we dismiss the appeal with costs. 

J.V. Appeal dismissed. 
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Emperor v 

A. I. R. 1927 Oudh 441 (1) 

Wazir Hasan, J. 

Ram Sabad and another —Defendants 
—Appellants. 

v. 

• 

Ram Sarup and another —Plaintiffs— 
Respondents. 

S. Rent A. No. 13 of 1927, Decided on 
lttth July 1927, from a decision of the 
Diet. Judge, Fyzabad, D/- 23rd December 
1926. 

Evidence Act, S. 74— Village papers are prima 
facie proof of what they record —J udh Bent Act 
(1886), S. 108. 

VilUge papers in which tho plaintiffs’ names 
are entered for over a period of 30 years as pro¬ 
prietors and of the defendants as tenants of the 
plots in suit, though not conclusive, are cer¬ 
tainly prima facie proof of the plaintiffs’ title to 
recover reut. [p 44l G oj 

S. K. Dkaon —for Appellant. 

A. P. Sen and All Zakir —for Respon¬ 
dents. 

Judgment. This is the defendants’ 
appeal from the decree of the District 
Judge, Fyzabad, da ed the 23rd 
December 1926, substantially affirming 
the decree of an Assistant Collector of 
the same place, dated the 28th Sep¬ 
tember 1926. 

It may be mentioned before proceeding 
any further that on a cros 3 -objection by 
o plaintiff from the decree of the 
oourt of first instance the decree of that 
Court was modified by the lower appel¬ 
late Court in favour of the plaintiffs to 

a certain extent. That matter, ho wevor, 

IS of no importance in so far as the 

decision of the present appeal is con¬ 
cerned. 

suit, out of which this appeal 

PI Pn under the provisions of 

l 2) of 108, Oudh Rent Act 1886. for 

_7®. l !?°°7 er y of arrears of rent The 

dlr!f ntlff m, tlfcle is dis P"fcQd by the defen- 

he Courts below are agreed on 
consuleratien of documentary evidence, 

nl Jri-S? D313fc9 of Public records, that the 
Jr* , n . ar . 0 proprietors of the 

v - ^ *5* w bich the plots in respect of 
fh itu” 0 ren ^ la claimed are situate and 
fk 9, t ° de ^ ondan ts hold those plots in 
a. status of tenants. The concl usion 
rived at by the Courts below is ono of 
ac and must be accepted as binding in 
9con appeal. It; was, liowovor, argued 

th f-fru ^ do f° ,ldan t-appellant3 

jnat^the documentary evidenoj on which 

° courts below rely is nob conclusive 
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and nob binding, there being no judi¬ 
cial order on which they could be 
founded. 

The argument may be sound, but I am 
of opinion that it does not go to the root 
of the matter. The documents are vil- 
lage papers in which the plaintiffs’ names 
are entered for over a period of 30 years 
as proprietors and of the defendants as 
tenants of the plots in suit. These papers 
may or may not be conclusive evidence 
but they are certainly prima facie proof 
of the plaintiffs’ title to recover the rent 
for which the suit out of which this ap¬ 
peal arises was brought. I must, there¬ 
fore, uphold bhs decree under appeal and 
dismiss this appeal with costs. 1 accord¬ 
ingly do so. 

J-V. Appeal dismissed. 


A. I. R. 1927 Oudh 441 (2) 

Stuart, C. J., and Raza, J. 

Emperor 

v. 

Aghan —Opposite Party. 

Orl. Ref. No. 35 of 1927, Decided on 
26bh August L927, made by the Dist. 
Mag., Lucknow, D/- 4th August 1927. 

Penal Cole . 27D/337 — Injury by rash and 
negligent act — Accused pacing no heed to 
victim but escaping away — Sentence should be 
enhanced if noc already deterrent. 

Every ciso of colljsioi between a motor-oar 
and a pede-itri m must be judged on its merits. 

A person was fined Rs. ‘JO for injuring a womau 
ctrryi lg a loti of grass, in a spteious street, by 
driviug bis car rtshly and negligently. He left 
her lying in th- street after sbe was so injured 
and went on his way. He was fined Rs. 20 by 
tho trial Court. 

Held : that the offence was a serious one and 
justilied an additional punishment of 3 months 
rigourous imprisonment. [P 442 C 1J 

Judgment. — Tho learned District 
Magistrate, Lucknow has moved this 
Court for an enhancement of sentence 
passed upon Aghan who has been con¬ 
victed un lor the provisions of Ss. 279/337, 
I. P C.. in the following circumstances : 

On the 21th June Aghan was driving 
a motor-car for hire. On the Hilton 
Road, Lucknow, ho met a woman carrying 
a load of grass. lb is proved that by rash 
and negligent driving ho collided with 
her and knockod her down. lie went on 
his way paying no attention to her. Dr. 
13 aria rs i Dtss, Assistant ’Surgeon, fortu¬ 
nately happened to ho in the neighbour¬ 
hood in another motor-car. IIo took the 
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number of accused's car, picked up the 
woman and took her to the hospital. She 
wa3 injured, though fortunately nob very 
seriously. The learned Oity Magistrate 
has fined the accused Us. 20. The 
learned District Magistrate has asked 
that this sentence should be enhanced, 
Making all allowances for the fact that 
Aglian is an uneducated man, the fact 
remains that he is considered of sufficient 
intelligence to be allowed a license bo 
drive a motor-car and he apparently can 
drive a motor-car reasonably well. Every 
case of collision between a motor-car and 
a predesbrian must bo judged on its 
merits. Frequently the driver of the car 
is not to blame, but, in any circumstance, 
we should be disposed to look severely 
on a man who, after he has knocked down 
a foot passenger even without blame 
attached to him, goes on his way leaving 
the passenger injured upon the road. 
Bub this i3 a much worse case. The wo¬ 
man was injured owing to Aghan’s ra3h 
and negligent driving. The road in ques¬ 
tion is not a narrow road. There was 
ample space for him to have passed the 
woman. He clearly considered that a 
cooly woman carrying a load of grass was 
not a person of any consequence and that 
she might be knocked over and injured 
with impunity. After having knocked 
her over he left her where she was. We 
consider it a serious offence and one that 
we should emphasize as a serious offence, 
and we accordingly enhance the sentence 
passed upon him by adding to it a 
sentence of three months’ rigotou-STim¬ 
prisonment. 

J.V. Sentence enhanced. 


A. I. R. 1927 Oudh 442 

Wazir Hasan and Pullan, JJ. 

Binaik Dat and others —Defendants 
—Appellants. 

v. 

Mohammad Glia fur Khan and others — 
Plaintiff and Defendants—Respondents. 

F. A. No. 75 of 192G, Decided on 8th 
August 1927, from the docroe of the Sub- 
Judge, Sul tan pur, D/- 23 rd March 1926. 

(a) Hindu Law—Family custom — Hindu 
family r converted to Islam retain Hindu 
customs relating to marriage and inheritance — 
M^homedan Law. 

Hindus who have been - converted to Islam 
frequently retain some of their Hindu customs 
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and iu particular those relating to marriage and 
inheritance. [P 443 C 2] 

(6) Wajib-ul-arz — Record-of-rights not shown 
to be improperly made or ambiguous is most 
valuable evidence of custom recorded in it. 

When it is not shown by reliable evidence 
that the settlement officer neglected to perform 
his duty or was misled in recording a custom 
and it does not appear that the statement of the 
custom is ambiguous, the record in a wajib-ul- 
arz of a custom is most valuable evidence of the 
custom : A. I. R . 1023 P. C. 70, Foil. 

[P 444 C 1] 

(c) Deed — Construction—Resort may be had to 
contemporaneous usage in interpreting ambigui¬ 
ties in ancient instruments. 

One of the most settled rules of law for the 
construction of ambiguities in ancient Instru¬ 
ments is that ycu may resort to contemporane¬ 
ous usage to ascertain the meaning of the.deed-: 
Attorney-General v. Drum,l Dr. & War. 353, Bel 
on. [P 444 C 1] 

(d) Custom—Hindu family converted to 
Islam—Widows of the family allowed to alie¬ 
nate family property—Powers of alienation are 
co-extensive with those of Hindu widows. 

Where the members of a Mahomedan family 
which was originally Hindu, have never acted 
on the assumption that widows have no power 
of alienation, the conclusion is that, where a 
custom prohibits alienation, it does so merely 
in the sense that alienation is forbidden to a 
Hindu widow and does not forbid alienation 
for family necessity or with the consent of the 
reversioners. [P 445 C 1] 

{e) Custom—-Hindu family converted to Islam — 
Childless widows succeed to their husbands' 
estate—Reversion open on widow's death. 

Where in a Hindu family converted to Islam, 
childless widows succeeded under a custom to 
their husbands’ property : 

Held : that this custom, based as it is on 
principles of Hindu law, should be held to give 
the succession to the collaterals at the time of 
the widow’s death ; A. I. R. 1022 P. C. 403 
Foil : A. I. R. 1021, Oudh 57, not Foil. [P445 02] 

(/) Hindu Law—Widoio transferring family 
property for legal necessity—Part of sale pro¬ 
ceeds not proved to be applied for such necessity 
—Sale should yiot be set aside. 

A sale of joint family property should not be 
set aside merely because a part of the proceeds 
is not proved to have been applied to purposes 
of necessity. The principle applies equally to a 
sale by a widow. Whore therefore the sale it¬ 
self is for necessity a Court should not oall 
upon the transferees to account for every item 
which goes to make up the sale consideration : 

A. I. It. 1927 P. C. 37, Foil. CP 440 01,2] 

(g) Hindu Law—Reversioner consenting to 
alienations made by limited hell—Transaction 
should be presumed to be proper. 

The consent of such reversioners, as might 
fairly bo expected to be interested to dispute the 
alienations made by a limited owner, will be 
held to afford presumptive proof, which if not 
rebutted by contrary proof, will validate the 
transaction as a right and proper one : A. 

I. R. 1918 P. C. 190, Foil. CP 446 0 2] 
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(7t) Wajib-ul-arz— Stating that deceased's 
share goes to his collaterals equally—Division is 
per capita. $ 

Where it is distinctly stated, in a wajib-ul-arz 
that tbe share of a deceased owner shall be 
divided by all the collaterals in equal shares, 
the division should bo per capita and not per 
stirpes. CP 447 0 2] 

(£) Compromise betiveen plaintiff and non¬ 
contesting defendants—It is not binding on de¬ 
fendants who do contest. 

No compromise entered into between the non- 
contesting defendants and the plaintiff can be 
binding on the contesting defendants : 2 I. A. 
113 P. C., Foil. [P 447 G 2] 

Bisheshwar Nath and Bishambhar 
Nath —for Appellants. 

Niamatullah and Naim Ullah —for 
Respondents. 

Judgment. —The plaintiff brought 
this suit for possession of a certain share 
in the village of Sundurwa which be¬ 
longed formerly to one Ghulam Husain 
and on his death, prior to the year 1869, 
came into the possession of his widow 
Mt. Armani. The suit was brought 
shortly after the death of Armani in the 
year 1919 and the plaintiff seeks to 
recover property which has long ago, by 
the acts of Armani, passed into the hands 
of other persons who have been cited as 
defendants in the suit. Some of these 
•parties obtained their share in the pro¬ 
perty by means of sale-deeds executed 
by Armani herself and others by Sale- 
deeds executed by the plaintiff, who had 
himself received certain portion of the 
property by deed of gift from Armani. 
The lower Court has rightly found that 
the plaintiff cannot obtain possession of 
the property which he himself sold 
but a decree has been given for posses¬ 
sion of the property sold by Armani, and 
against that decree the present appeal 
has been filed. A cross-objection has 
been filed on behalf of the plaintiff to 
the finding of the lower Court that he is 
entitled only to a one-fifth share of the 
property, whereas he claims one-half. 
The main questions for decision in this 
case are ; first what was the nature of 
the estate of Mt. Armani and secondly 
to what law of inheritance was it liable ? 

The parties aro Mahometans by reli¬ 
gion, but they won formerly Hindus of 
the Mudarkaya Thakur caste and the 
plaintiff based his claim on the fact 
that his family has never adopted the 
Mahomedan law of succession, but is 
govern si by certain customs which were 


recorded in the record-of-rights pre¬ 
pared at the settlement in the year 
1870. The relevant paragraphs of the 
wajib-ul-arz, or records-of-rights are 
contained in Ex. 9, printed at page 10 of 
the second part of the first paper book. 
Para 4 is headed “ Relating to inherit¬ 
ance ” and it runs as follows : 

The custom as to inheritance is that property 
is divided according to number of wives. If the 
woman has issue her son shall be the owner of 
the share. In case of her being childless she 
shall be the owner in possession of her husband’s 
share during her lifetime without power of 
alienation. After her death that share should 
be divided by all her husband’s collaterals in 
equal share. A widow has no power of adop¬ 
tion but if her husband has .given her permis¬ 
sion she can make an adoption from the family 
of her husband’s collaterals. The custom of 
jethwansi does uot obtain in our family. 

In order fco support this custom plain¬ 
tiff has adduced evidence, but the wit¬ 
nesses have not been able to give any 
specific instances in which the custom 
has been followed in its entirety either 
before or after the settlement, though 
there can be no doubt from documentary 
evidence on the record that the childless 
widows in this family and village have 
as a regular practice inherited the estate 
of their husbands. Apart from Mb. 
Armani herself whose possession of her 
husbaud’s property cannot be denied we 
find that in the other branches of the 
family there are five other widows all 
of whom have been in possession of the 
estate of their husbands. Such posses¬ 
sion is certainly not in accordance with 
some custom which has been followed 
by the family in suporsession of the 
Mahomedan law. There is nothing un¬ 
usual in such a custom. Hindus whol 
have been converted to Islam frequently! 
retain some of their Hindu customs and/ 
in particular tho3o relating to mar riagel 
and inheritance. Other records of rights 
have been shown to us in which similar 
provisions appear, in particular that of 
the village of Mallawan which also 
belongs to Mudarkaya Mahomodans. It 
is true that the plaintiff's mother in the 
lifetime of her son disposed of property 
to which under this custom sho would 
not bo entitled, but the mere fact that 
sho acted in contravention of the 
custom would not bo euough to disprove 
its validity in the face of the numerous 
instances in which childless widows have 
succeeded to the estato of their hus¬ 
bands. The custom, therefore, is a pro- 
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bable one and in so far as the succession 
of widows is concerned it has been acted 
upon, and its admission in the record-of- 
rights is in itself strong proof of the 
existence of the custom. As has been 
pointed out by their Lordships of the 
Judicial Committee in the case of Bal 
Govind v. Badri Prasad (l) these records 
of rights are 'prepared by settlement 
officers whose duty it is to record 

customs as they found them and 
when it is not shown by reliable evidence 
that the settlement officer neglected to perform 
his duty or was misled in recording a custom 
and it does not appear that the statement of the 
custom is ambiguous the record in a wajib-ul- 
arz of a custom is most valuable evidence of 
the custom. 

Here there is nothing to show that the 
custom was wrongly recorded or re¬ 
corded on insufficient evidence. The 
entry in the wajib-ul-arz was attested 
by five members of the family including 
Ghulam Murtaza, who was the lambardar, 
and there is no reason to suppose that 
they were interested in misleading the 
Settlement officer, Wo, therefore, agree 
with the lower Court that Mt. Armani as 
a childless widow inherited her husband’s 
estate in accordance with the custom 
recorded 'in the record-of-rights. 

The custom, therefore, has been estab¬ 
lished but the meaning of the custom 
is not absolutely clear. The plaintiff’s 
case depends on the words “ without 
power of alienation” and the plaintiff 
[contends that these words should be 
strictly construed and that Armani had 
'no power of disposing of any -portion of 
iher husband’s estate to the prejudice of 
his collaterals. Lord Sngden observed 

in Attorney-General v. Drum (2) : 

One of tho most settled rules .of law for the 
constructs n of ambiguities in ancient instru¬ 
ments is that you may resort to contemporane¬ 
ous usage to ascertain tho meaning of the de d. 
Tell me what you have done under such a deed 
and I will tell you what that deed means. 

The plaintiff' hrmself admits that 
Armani must have possessed at least 
the right of alienation, which is com¬ 
mon to all life estate holders, and he 
can hardly deny this in the face of the 
fact, that he accepted from Armani two 
deeds of gift iD his own favour. But 
apart from this, every deed executed by 
Armani was executed with the assistance 
of other members of tho family and in 
particular tho plaintiff’s father Walidad. 

~(1) A I. R 1923 P. cT 70=45 All. 413=546 O. 

C. 21'i =50 I. A. 1«J6 (P. C). 

(2) 1 Dr. & War. 353. 
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Nor were these transfers remote in time 
from the date when the record-of-rights 
was prepared. On the contrary we find 
that within four years of the prepara¬ 
tion of that document Mt. Armani 
began, along with other members of the- 
family, to mortgage the property which 
she had inherited. The first deed 
Ex. H-4, printed at page 23 of the second 
part of the second volume of the printed 
hook, was executed by Aliahdad Khan, 
Haqdad Khan, Abdul Rahman Khan r 
Bahram Khan, Walidad Khan and Ar¬ 
mani and by it they each mortgaged 
their 9hare in this village of Sundarwa. 
The second document is Ex. H-o, printed 
at page 32 of the same book, and the 
mortgagors in this case are the same 
except that two widows who had in 
the mean-time inherited their husbands’ 
estate, joined in the mortgage. • The 
same is the case of the other mortgage 
Ex. H-6 on p. 28 of the same book,, 
executed on the 29th September 1877, 
and the last deeds in this series of trans¬ 
actions are the two sale-deeds by which 
the property was finally sold in 1878- 
The sale-deed executed by Armani is 
Ex. H-9 and this was executed by her 
jointly with Allahadad and Haqdad 
Khan, Bahram Khan and Abdul Rahman 
Khan. The other mortgagors executed 
a separate sale-deed on the same day, 
but the transactions were entered into- 
jointly as is proved by the subsequent 
union of all the vendors in entering into 
an agreement with the vendees as to the 
possession of certain agricultural plots 
which were contained in the two sale- 
deeds. This document is Ex. H-lO and 
the further proceedings which were 
entered into by the parties in pursuance 
of this agreement are contained in 
Exs. 72, 73 and 74. The widows who 

took part in those transactions belonged 
to the branches of Eateh Bahadur Khan 
and Moharban Khan, sons of Nibal Kban, 

Of his other sons Baz Khan died child¬ 
less leaving no widow and Akhbar Khan 
was tho father of Walidad Kban who 
joined in the transactions. The only 
branch which did not join in the trans¬ 
actions is that of Qalandar Kban, but, as 
will be shown later, tho mortgages were 
executed in order to pay off a decree 
obtained by Ghulam Murtaza, on© of the 
descendants of Qalandar Khan, and it 
is not, therefore, pxv»bable that any 
member of his family would join in the 
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"transactions. But that his family also 
admitted the right of widows to dispose 
of their husbands’ estate, is proved by 
the transactions entered into by Mt. 
Zinnat, widow of Abdul Qadar Khan and 
Mt. Amina, widow of Jamshed Ali Khan, 
'both of whom parted with their property 
by sale along with their husbands’brother 
Kahim Dad Khan, who is a descendant 
of Qalandar Khan, and one of the non- 
contesting defendants, in the present 
suit. Thus in every branch of this family, 
where a childless widow has been left 
to survive her husband, she has inher¬ 
ited his property and she has parted with 
it by sale. We find, therefore, that the 
members of this family have never acted 
on the assumption that widows have no 
power of alienation and we have, there¬ 
fore, to consider further whether all 
these transactions have been contrary to 
the custom which these persons asserted 
to be their ancestral custom in the year 
1870, or whether the family has inter¬ 
preted the word “ alienation ” in some¬ 
thing other than the strict sense. It 
must not be forgotten that this family 
was originally Hindu, and the customs 
which they have laid down in the record- 
of-rights, and which we have quoted 
above, are essentially Hindu customs. 
Not only is the life estate of the widow 
in itself a Hindu custom, but the power 
of adoption as given to a widow is also 
based on Hindu law. Under Hindu law 
a widow can alienate the property in 
which she has a life estate under 
restriction, but, speaking broadly, it 
might well be said that she has no 
absolute right of alienation, and, consi¬ 
dering the Hindu origin of this family 
and its regular practice at the very 
time when the wajib*ul-arz was pre¬ 
pared, we have come to the conclusion 
that, where the custom prohibits aliena¬ 
tion, it does so merely in the sense that 
alienation is forbidden to a Hindu widow 
and does not forbid alienation for family 
necessity or alienation with the consent 
of the reversioners. 

Before discussing the effect of this 
finding on the alienations in dispute, 
we shall consider two objections raised by 
the appellants by which they seek to 
meet the plaintiff's case in limine, 
First of all it has been argued that the 
plaintiff s case must fail because the 
succession did nob open on the death 
of Mb. Armani, but on the death of her 


husband and the plaintiff has not shown 
who was entitled to succeed on the death 
of Ghulam Husain. The second objec¬ 
tion is that the suit is barred by estoppel. 
We consider that the appellants’ conten¬ 
tion that the succession opened on the 
death of Ghulam Husain is ill founded. 
It is based on a decision of the Judicial 
Commissioner’s Court in the case of 
Farzand Ali v. Karim Bakhsh (3). The 
custom which the Court was there inter¬ 
preting was similar to that before us. 
but we are unable to follow this decision 
as one of universal application and, in 
our opinion, this custom, based as it is 
on principles of Hindu law, should be 
held to give the succession to the col¬ 
laterals at the time of the widow’s death. 
The judgment to which we have referred 
has not been' followed fc by a Bench of 
the same Court (.4. I. R. 1925 O. 523 
Ed.), and it appears to be contrary to the 
principle laid down by their Lordships 
of the Privy Council in the case of 
Hamath Knar v. Indar Bahadur (4). 

On this finding we must hold that no 
action by the plaintiff’s father Walidad 
can act as an ‘estoppel in the present 
suit, for the plaintiff sues on his own 
right and not on any right which he has 
inherited from the father. We must, 
therefore, leave out*of account the acts 
of the id&intiff’s father and confine 
ourselves to those of the plaintiff 
himself. It is shown that the plaintiff 
accepted certain deeds of gift from 
Armani and that he took an active 
part in negotiating at least one trans¬ 
fer by her. His action in those cases 
will act as an estoppel, but ouly 
as rogards the property affected by those 
transactions. Nor can it be said that 
other acts of his, in which he has ap¬ 
parently acted contrary to the custom 
which he sets up, especially in his deal¬ 
ing with his own mother's transactions, 
act a3 a general estoppel in the present 
suit. Even if be has infringed the cus¬ 
tom, ho lias nob brought it to an end 
and ho is not debarred from iileading it 
against the transferees of Armani’s in¬ 
terests in transactions in which he had 
no concern. 

Adopting the view that Mt. Armani 
had a right of disposal of her husband’s 
property, analagous to that of a Hindu 
1. K. 1021 Oudh 57. 

(1) A. I. R. 1922 P. C. 403=23 O. G. 223 —30 
1 A. G9. 
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widow, we have to consider first how far 
the transfers in this case were for legal 
necessity and secondly how far they were 
validated by the consent of the other 
members of the family who might hope 
to benefit by the property. The bulk of 
the property was sold in the year 1878 
and we have before us all the transac¬ 
tions which led up to the sale. In 1869 
the lambardar Ghulam Murtaza who, as 
we have stated above, represents the 
branch of Qalandar Khan, obtained a 
decree against members of the other 
branches in the family. This decree was 
for over R. 4,000 and Armani's share is 
admitted by counsel to have been over 
Rs. 1,000. This was a debt which had 
to bo paid in order to save the property 
and it was paid by raising a loan on mort¬ 
gage in the year 1871. This is the mort¬ 
gage to which we have already referred : 
Ex. H4. The amount was for Rs. 6,000, 
representing Rs. 1,500 on the part of 
Mr. Armani, and the object of the loan 
was to pay the decree obtained by 
Ghulam Murtaza. This was undoubtedly 
a mortgage executed for legal necessity 
and one which would be held to be bind¬ 
ing on the estate, had it been executed 
by a Hin lu widow. This was followed 
by Ex. 135 the object of, which is not 
clearly stated. Both mortgages were 
combined in Ex. H6, which was for a sum 
of Rs. 10,000 of which Rs. 8,000 were 
required to redeem the mortgages, and 
Rs. 2,000 to pay oil mortgages due to 
other parties. The sale-deed on behalf 
of Armani and others was executed in 
order to pay off these mortgages, and 
there can be no question that the bulk of 
the money borrowed was required for 
legal family necessity. Their Lord- 
ships of the Judicial Committee have 
recently hold in the case of Kislien 
Das v. Nathu Ram (5), that a sale of 
joint family property should not be 
set aside merely because a part of the 
proceeds is not proved to have been 
applied to purposes of necessity. The 
case under appeal was one in which the 
alienation had been made by a Hindu 
father, but the principle applies equally 
to a sale by a widow and should, in our 
opinion, be followed in the present case. 
Wo do not know how some of the money 
raised by these mortgages was spent and 
it is impossible at this time to say what 

7o) A. 3. R. 1927 P. C. 37=19 All. 149=54 I. A. 

79 (P. C.). 
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the purpose was for which this portion 
of the loan was negotiated. "We- can,, 
however, find and must find on the evi¬ 
dence before us that the sale itself was 
for necessity, and we cannot call upon 
the transferees to 1 account for every item 
which went to make up the sale consi¬ 
deration. Thus in our opinion the sale- 
of the year 1879 was for legal family 
necessity and such a sale made by Armani 
is binding on her husband’s collaterals,. 

As we have already sbowD, every- 
one of these transactions, including the 
sale, was made in concert with other 
members of the family who bad an in- 
terest in the succession to the property 
of Armani's husband. We have also- 
shown that every branch of *the family, 
except that of Qalandar Khan, took part 
in these transfers. The reason why the- 
branch of Qalandar Khan took no part is 
probably this, that the first mortgage 
was raised in order to pay off a decree 
of Ghulam Murtaza, who was the lam- 
bardar of the village and a member of 
the branch of the family of Qalandar 
Khan. But apart from this it cannot be 
now said that this branch of the family 
did nob approve of the transactions, for 
the vendee of the sale-deed executed by 
Armani is none other than Abdul Hasan 
himself, the son of Ghulam Murtaza. In 
the case of Rang as w ami Gounden 
Nachiappa Gounden (6), their Lordships 
of the Judicial Committee have con* 
sidered the effect of consent by rever- 
sioners to an alienation of an estate 
which is supported on the ground of 
necessity and their lordships state that 
in such cases 

the consent of such reversioners as might 
fairly be expected to be interested to dispute 
the transaction will be held to afford 
presumptive proof which, if not rebutted by 
contrary proof, will validate the transaction as 
a right and proper one. 

In following the principle laid down- 
in these words, we have no hesitation in¬ 
finding that the transactions entered in¬ 
to by Armani obtained the consent of 
such reversioners as might fairly be ex¬ 
pected to be interested to dispute the 
transactions and we, therefore, feel con¬ 
strained to reverse the finding of the- 
Court below as to the main property in 
dispute and to bold that the plaintiff 
cannot challenge the alienation made by 
Armani in the sale-deed of 1878 and that; 

(0) a. I. R. 1918 P. C. 196—42 Mad. 52S=4G 

I. A. 72 (P. C.). 
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he cannot recover from the transferees 
possession over any portion of that pro¬ 
perty. As, however, we have found that 
Armani had -no absolute ownership in 
the estate it follows that any transactions 
into which she may have entered with¬ 
out legal necessity and without sufficient 
consent on the part of the other mem¬ 
bers of the family may be challenged by 
the plaintiff. The plaintiff originally 
claimed property in four mahals, but the 
lower Court has rightly found that 
Armani had no share in two of these 
mahals and he has given a decree in res¬ 
pect of only the mahals Bala Ganesh 
Prasad and Sheo Nath Rai, but he has 
not gone far enough, for he has failed to 
exclude the share of the plaintiff's own 
father amounting to six pies odd in mahal 
Ganesh Prasad and this error is admitted 
by the respondent. Thus the plaintiff 
can only get property which is included 
in mahal Bala Ganesh Prasad and the 
mahal Sheo Nath Rai, excluding from 
the former the share of Walidad Khan. 

The only property still remaining in 
these mahals consists of certain plots 
which were separately sold by Armani. 
By comparison of the lists which have 
been filed before us by counsel on either 
side we find that the appellants set up 
no claim against the plaintiff in Nos. 713, 
714, 715, 661, 662, and 652. We have 
given in each case the new numbers of 
tbe plots and not the old. The remain¬ 
ing numbers are 897, 618, 772, and 773. 
As to No. 897 there is a very clear case 
of estoppel. A reliable witness has 
proved that the plaintiff himself nego¬ 
tiated the sale on behalf of Armani and 
no counter evidence has been produced by 
the plaintiff nor has he himself gone in¬ 
to the witness box to deny tbe fact. His 
attestation appears on the document at 
*t+re time of registration and, on the 
principle that he is estopped from 
challenging a transfer made on his own 
inducement, he cannot obtain possession 
of this.number. As to No. 648 : the ap¬ 
pellants admit the plaintiff’s claim. 
Nos. 772 and 773 are disputed by thorn 
on the ground that it is not proved that 
these numbers belonged to Armani. It 
is true that the sale-deed is somewhat 
ambiguous, but we find from Ex. 10, 
which has been filed by the appellants 
themselves and is a compromise executed 
by the various vendors and vendees after 
the sale-deeds of 1878, that Nos. 772 and 


773 are therein described as the groves 
of Nur Khan and Bibi Armani. We 
have, therefore, no doubt that these 
numbers were jointly owned by Armani 
and her co-vendees, and that the plain¬ 
tiff is entitled to his share in half of 
these two numbers. 

The plaintiff, therefore, has estab¬ 
lished his case to those numbers which 
are not contested in appeal and to 
No. 648 and half of Nos. 772 and 773. It 
remains only to consider the share to 
which the plaintiff is entitled. The 
lower Court held that he was entitled to 
one-fifth and a cross-objection has been 
made to this finding on two grounds. 
First of all plaintiff claims that in¬ 
heritance in the family is per stirpes and 
not per capita, and that he should, there¬ 
fore, get one-half of the property as the 
other three surviving members in the 
same degree, namely, defendants 1 to 3, 
all belong to one branch of the family. 
Secondly he claims that a compromise 
entered into between himself and these 
defendants entitles him to one-half. As 
to his plea that the rule of inheritance 
is per stirpes and not per capita he offers 
no proof. There is no general principle 
on which we could assume that this was 
the rule of inheritance in his family, and 
the words of the custom as enunciated in 
the wajib-ul-arz are against the plain¬ 
tiff’s contention. It is distinctly stated 
that the share shall bo divided by all the 
husband’s collaterals in equal shares. 
The word used in tlie original is barar 
bar. In our opinion this means that 
the division should be per capita and not 
per stirpes. As to the second plea : wo are 
satisfied that no compromise entered into 
between the non-contesting defendants, 
who have sought no share in the pro¬ 
perty for themselves, and the plaintiff 
can be binding on the contesting defen¬ 
dants. It may bo that if those persons 
had set up a claim it might have 
boon contested on some other ground and 
the other defendants had no opportunity 
of mooting any such claim. The principle 
which acts as a guide in such casos was 
laid down by their Lordships of the 
Judicial Committee as far hack as the 
year 1874 in the case of A umirtolall Bose 
v. llajoueclcant Mitter (7) and wo are 
unable to concedo to the plaintiff’s 
request that he should have a one-half 

(7) [18743 2 1. A. 113 =23 W. R. 214=15 B. 

L. R. 10=3 Sar. -1U0 (P. C.). 
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share in this property to which he is not 
legally entitle!, merely because the other 
members of the family in the same 
degree offer no objection to his doing so. 
Lastly, we have to decide whether the 
plaintiff s share should be one-fourth or 
one-fifth as decreed by the lower Court. 
In this we think the Court below has 
gone too far. The plaintiff filed a pedi¬ 
gree which has been accepted as correct. 
That pedigree shows that defendant 1 
Sultan Husain had a brother deceased 
of the name of Khudadad. The suit was 
filed within five months of the death of 
Mb. Armani, bub, because no specific evi¬ 
dence was produced to show that Khuda¬ 
dad predeceased Mb. Armani, the learned 
Judge has assumed that he did not, that 
he was alive when Armani died and that, 
therefore, the estate should be divided 
into five shares and not into four. In 
our opinion, seeing that no such defence 
was ever set up and the pedigree was 
admitted, there is no reason to assume 
that this man Khudadad died in the five 
months intervening between the death 
of Antnni and the tiling of the suit and, 
therefore, the plaintiff’s share in the 
property to which bo is entitled is one- 
fourth and not one-fifth. 

We, therefore, allow the appeal, and 
partly allow the cross-objection. The 
decree of the Court below will be modi¬ 
fied, and the plaintiff will succeed only 
as to a one-fourth share in Nos 713 
714,715,601,662, 652, 643 and a one- 
eighth share in Nos. 772 and 773. 

Proportionate coats are allowed to the 
appellants against plaintiff-respondent 
and proportionate costs of the cross- 
objection are allowed to the plaintiff 
objector against the contesting defen¬ 
dants in both Courts. 

J * v * Appeal allowed. 
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Second Appeals Nos. 213 and 214 of 
1927, Decided on 4th August 1927, from 
the decroe of the 2nd Addl. Sub-Judge, 
Lucknow, D/-7th March 1927. 


(a) U. P, Land Revenue Act, S. 233 —Revenue 
Court cannot effect partition of under-pro¬ 
prietary plots. 


a co-snarer in an under-proprietary holding 
of specific plots is not a co-sliarer in an under- 
proprietary mahal and therefore a partition of 
the under-proprietary plots which can only be 
carried out ou the application of a co-sharer, 
cannot be made in the revenue Courts : S. D. 

;\,°™ 2 ^ of , 19L5, A PP l • 11 °- °- 252 and A. I. R. 
1927 Oudh 186 Dist. *. [p 449 , 0 1 ] 

(6) Evidence Act, S. 115 —Award ultra vires— 
Signature thereon does not estop. 


mere signature on an award which is not 
binding, being ultra vires, would not amount 
to an agreement on the part of the party to the 
claim of liis opponent. [P 449 , O 2 ] 


Gaya Prasad 
lant. 

Hakimuddi n — 


Srivastava —for Appel- 
for Respondents 1 to 3. 


Judgment. —The plaintiffs in this suit 
are three parsons who profess to be in¬ 
terested in one way or other with l/15bh 
share in certain property which belonged 
formerly to one Jafar Husain. It is not 
material for the decision of this appeal 
to ascertain when Jafar Husain died and 
I must accept the finding of fact of the 
Courts below that Jafar Husain sold 
his share in this property in the year 
1881 to Nabi Bakhsh, father of plain¬ 
tiff 3, by means of a registered deed. It 
appears that the heir of Jafar Husain is 
one Muhammad Ashraf and in 1915 he 
sold this same share to the present ap¬ 
pellant in appeal 213, Ashraf Ali. 
Ashraf Ali in his turn sold a portion of 
the property, that is to say, field No. 326/1 
to other contesting defendants. 

The plaintiffs have succeeded in the 
Court below as against defendant 1, but 
defendants 2 and 3 have been found to 
be transferees in good gaith and to be 
protected under S. 41, Transfer of Pro¬ 
perty Act. The plaintiffs did not act 
promptly on their purchase of 1881, for 
in the khewat of 1885 Jafar Husain’s 
name still appears and it was not till 
1902 that any application was made for 
mutation. In 1912 an application was 
made by the appellant’s vendor Muham¬ 
mad Ashraf, or on his behalf, for correc¬ 
tion of the papers, and Muhammad 
Ashraf’s name was entered subsequently 
instead of any of the plaintiffs. It was 
after this that Muhammad Ashraf sold 
his share to the appellant in 1915 and 
the appellant immediately made an ap¬ 
plication for partition in the revenue 
Court and obtained a partition to which 
plaintiff 3, the ostensible owner of 
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this share, by virtue of the sale-deed, 
was a party. 

The first question to be decided is 
whether these proceedings in mutation 
•have the effect of res judicata in view of 
the provisions of S. 233, Land Revenue 
Act. This question has been considered 
by the Court below and has been argued 
at some length. These parties are not 
proprietors but under-proprietors, and 
the partition, although apparently the 
revenue Court made no objection to 
■carrying it out, is a partition of plots, 
not a partition of an under-proprietary 
mahal as contemplated in S. Ill, read 
with S. 138, Land Revenue Act. It is 
true that at one time the Board of 
Revenue of this province inclined to the 
-view that such a partition could be made 
by the revenue Court, but the latest 
authority which has been shown to me 
■is Bisheshar Pathak v. Ram Prasid 
Pathak (1) in which the senior member 
of the Board held that a co-sharer in an 
under-proprietary holding of specific 
plots is not a co-sharer in an under-pro¬ 
prietary mahal and it follows from this 
view that, a partition of the undor-pro- 
priebary plots, which can only be carried 
out on the application of a co-sharer, 
cannot be made in the revenue Courts. 

-*• b av0 been shown two rulings : one of 
the Judicial Commissioner’s Court re¬ 
ported in Shankar Bakhsh Singh v. 
Sardar Singh (2) ; and one of this Cou^t 
reported in Rabinatli Bakhsh Singh v. 
Raja Sayed Ahmad Ali Khan (3) ; but 
neither of these decisions affect the 
point at issue a3 they do not deal with 
the partition of under-proprietary plots, 
hut of mahals and the question for deci¬ 
sion in each case was the rights of supe- 
nor proprietors to enter into a partition 
with under-proprietors. In my opinion, 
therefore, there is nothing in the Act 
itself or in the rulings which justifies a 
revenue Court to proceed to the partition 
of under-propriefcary plots and I cannot 

Qoo^ lafc P la i Q tiffs' suit is barred by 
c>. 233, Revenue Act. 

•f « a f’ hovvev0r - been ai*gued that oven 
1£ b - 233 do0s not apply, the plaintiffs’ 
agreement to this partition should op¬ 
erate in some way against him. If, how¬ 
ever, the whole proceedings were ultra 
vires I a m not prepared to find that a 


S. D. No. 2 of 1915. 

(?) [1909] 11 O. C. 252. 
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mere signature on an award which is not 
binding would amount to an agreement 
on the part of the plaintiffs to the ap¬ 
pellant's claim. 

The next point is that this suit should 
be held to be barred by limitation be¬ 
cause the plaintiffs should have appeared 
within 12 years of the correction of the 
khewat made in the year 1912. But 
there is no proof that the plaintiffs had 
notice of that correction and failing such 
proof I cannot find that the suit was 
barred by limitation. It was filed with¬ 
in 12 years of the transfer in favour of 
the appellant in 1915. 

In my opinion the most important 
point raised is that in any case the ap¬ 
pellant is a bona fide transferee for value 
and should be protected by S. 41, Trans¬ 
fer of Property Act. The lower Court 
has already conceded this much to 
defendants 2 and 3 who are pur¬ 
chasers from the defendant 1 and 
although this finding is justified on an¬ 
other ground, that the number which 
they purchased, namely 326, was not 
included in the plaint and never has 
been included in the plaint, because the 
application for amendment was disal¬ 
lowed, he has also found that they are 
protected by S. 41. The only difference 
between the position of defendants 2 and 
3 and defendant 1, lies in the proceed¬ 
ings of 1915. I fully agree that these 
proceedings are sufficient to establish 
their case. It is admitted that defend¬ 
ant 1 was in possession of the field 
which ho sold to them ; that lie spent 
a large sum of money on the property ; 
that his name was entered in the khewat 
and that he obtained partition of the 
plots in proceedings of the year 1915 in 
which the only possible claimants to the 
property were also parties. 1 carry this 
further and apply the principle also to 
defendant 1. Defendant 1 was bound to 
make reasonable inquiries as to his ven¬ 
dor's title. lie could undoubtedly ex¬ 
amine the revenue rocords ; ho could as¬ 
certain tho fact of possession and he 
could search tho registration offices. In 
this case be may not have seen the 
registered documont of 1831, but oven if 
lie did ho might have been allowed to 
disregard it ‘in view of tho fact that in 
1885 tho alleged vondor was recorded as 
being tho owner of this share by the 
revenue authorities. He would then be 
able to see that there had been no ap- 
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plication for mutation for over 20 years 
and he could also find that -while muta¬ 
tion was effected in 1902 the entry was 
corrected in 1912 without any objection 
on behalf of the alleged owners of the 
property. There is no question that his 
vendor was in possession of the property 
which he purchased for cash and there 
is no suggestion that he acted in bad 
faith. 

Under those curcumstances, I am pre¬ 
pared to hold that the appellant in ap¬ 
peal 213, Ashraf Ali, purchased this 
property in good faith and for value 
from the ostensible owner of the pro¬ 
perty after taking reasonable care to 
ascertain that the transferrer had power 
to make the transfer. On this account I 
allow this appeal with costs, set aside 
the decree of the lower Courts and 
order that the plaintiff’s suit be dis¬ 
missed with costs. 

In the other appeal 214, which' I 
heard along with this I have already given 
sufficient reasons for dismissing the ap¬ 
peal brought by the plaintiffs. All that 
I have said in favour of the appellant in 
No. 213 applies a fortiori to the respon¬ 
dents in No. 214. I, therefore, dismiss this 
appeal with costs. 

D.D. Appeal No. 213 allowed • 

Appeal No. 214 distnissed . 


A. I. R. 1927 Oudh 450 

Wazir Hasan and Gokaran Nath 

Misra JJ. 

Indar Bux Singh —Defendant—Appel’ 
lant. 

v. 

Sheo Naresh Singh and others —Plain¬ 
tiffs—Respondents. 

F. A. No. 8G of 192G, Decided on 31st 
August 1927, from the decree of the 
Sub-Judge, Bahraich, D/- 2Gth February 
1926. 

(a) Hindu Law — Widoiv—Creating an endow * 
ment of about l/-55th of the entire estate of her 
husband bjf the tvidotv for the benefit of her, as 
well as her husband's, soul is valid. 

It is a well-establislied religious belief amongst 
the Hindus of this country that the erecting of 

temple and making an endowment for its up- 
lioep is considered to be an act of high religious 
merit, and as one, which, if done by a widow, 
would benefit not only her soul but also the soul 
of her husband. (P. 452, G. 2j 
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Where a widow makes an endowment of aboufr 
l/55th of the entire property left by her husband 
for the upkeep of a thakurdwara built by her 
for the benefit of her soul as well as that of her 
husband and his ancestors, the act of the widow 
in building the temple and her further act of 
making an endowment for its upkeep is an act 
which confers spiritual benefit upon her husband 
and it is, therefore, valid. [P 452, C 2 ; P453, 0 1] 

(6) Hindu Law—Widow has power to alienat e ' 
husband’s estate for conducing benefit on her 
husband's soul, but it.must be within proper and 
reasonable limits. 

A Hindu widow has no doubt power to alienate 
the husband’s estate for the purpose of acts con¬ 
ducing to the spiritual benefit of her husband’s 
soul, but with this qualification that it must be 
exercised within proper and reasonable limits : 

8 M. I. A. 508 (P. C.) ; 42 Bom. 136 ; (1908) A. 
W. N. 202 ; 8 Mad. 552 ; and 22 Cal. 506 ; Rel. on. 

[P. 453, C. lj, 

Niamatullah and NaimullaJi —for Ap¬ 
pellant. 

Zahar Ahmad —for Respondents. 

Gokaran Nath Misra, J. —This is an- 
appeal in a suit brought by a Hindu 
reversioner and his transferees for pos¬ 
session of the property in suit after fche ; 
death of a Hindu widow. 

The facts of the case are that one 
Thakur Rudra Bakhsh Singh was ( the 
owner of the property in suit, that on 
his death in 1875 his widow Thakurain 
Bhagwant Kunwar succeeded him and- 
remained in possession of the property 
left by him, that she died on the 22nd* 
November 1921, and that on her death- 
plaintiff 1, Thakur Sheo Naresh Singh- 
became entitled to the said property. 
Plaintiffs 2 and 3 are transferees 
from plaintiff 1 and hence they have 
joined him in bringing the present suit. 
There were several persons, who were 
impleaded as defendants in the suit on- 
the ground that on the death of the 
widow they were found by the revenue- 
Courts to be in possession of the pro¬ 
perty left by her and consequently muta¬ 
tion of names had been effected in their 
favour. One of the defendants ^ a3 
Thakur Indraj Bakhsh Singh, the appal" 
lant before us, who was appointed by fch 0 
widow as manager of an endowment 
created by her in favour of a tempi 0 
(thakurdwara) built by her for the bene¬ 
fit of her soul as well as that of her 
husband and who was as such in pos¬ 
session of the endowed property. It i g 
not necessary to mention for the pur¬ 
pose of this appeal the names of the- 
other defendants. 
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The defence in the cage was a denial 
of the plaintiff’s reversionary right. A 
further defence raised by the appellant 
Indraj Bakhsh Singh was to the effect 
that the plaintiff waa not entitled to 
recover possession of the property en¬ 
dowed by the widow, since a very small 
fraction of the estate of her husband had 
been so endowed by her and that endow¬ 
ment was for the benefit of the soul of 
her husband and it was, therefore, valid 
in law. The learned Subordinate Judge 
of Babraich, who tried the suit, held 
that the plaintiff’s reversionary right 
was established and he was, therefore, 
entitled to a decree for the property in 
suit. He decided against the validity of 
the endowment and, therefore, passed a 
decree in favour of the plaintiffs for pos¬ 
session of the entire property, at least to 
the extent that it had been established. 
On the question of the endowment his 
opinion was that it had been created by 
the widow in order to prejudice the in¬ 
terests of the reversioner, and that there 
was no satisfactory evidence on the re¬ 
cord to show that the two deeds of en¬ 
dowments were executed by her for the 
benefit of the soul of her deceased hus¬ 
band. 

Thakur Indraj Bakhsh Singh alone has 
appealed against the decree passed by 
the learned Subordinate Judge and the 
chief ground urged on his behalf is that 
j . ^ ^ ^ has erred in holding 

that the endowment created by the 
widow was not bona fide and was not 
valid in law, and this is the point which 
we have to decide in appeal. 

The first question which we have t° 
decide is whether the endowment made 
by the widow is a bona fide transaction. 
We may mention that it was created by 
two deeds : one dated the 15th February 
1900 (Ex. A24) ; and the other dated the 
4th April 1900 (Ex. A2). We have been 
takon through the entire evidence on 
the record and we regret wo do not see 
our way to accept the finding of the 
learned Subordinate Judge to the effect 
that the two deeds of endowment con¬ 
stituted a fictitious transaction entered 
into merely with the object of injuring 
the interests of the reversioner. The 
learned Subordinate Judge has hold that 
the execution of these documents is fully 
established and we have read the evi¬ 
dence of the witnesses examined on be- 
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half of the defendant-appellant to prov& 
the execution of these deeds. Nothing 
has been elicited in their evidence which 
might go to show that these deeds were 
fictitious transactions executed in order 
to injure the interests of the reversioner^ 
The only reason which the learned Sub¬ 
ordinate Judge has mentioned, and which 
seems to have influenced him a great 
deal, is that one of these deeds, namely 
Ex. A24, was executed on the 15th Feb¬ 
ruary 1900, the date when a will 
was executed by Thakurain Bhagwant 
Kunwar. In our opinion this circum¬ 
stance alone is insufficient to warrant 
the conclusion arrived at by the learned 
Subordinate Judge. It appears to us that 
in the two deeds of endowment executed 
by the widow no benefit has at all been 
conferred upon the appellant, who has 
been appointed as a manager to look 
after the endowed property. The pro¬ 
perty has really been gifted to the idol in¬ 
stalled in the temple and the defendant- 
appellant has merely been asked under 
the deed to manage the endowed property. 

The learned counsel for the plaintiff- 
respondent could not rely on any 
other circumstance before us showing 
that the deed was not hona fide. His 
main argument was that the deeds ought 
to be held as not having been executed 
out of good motives, because the widow 
did not appoint the plaintiff, who was 
the next reversioner, as a manager of 
the endowment. We do not consider 
that there is any force in this plea. It is 
clear from the evidence on the record 
that the relations between the family of 
the reversionor and that of the husband 
of the widow were not good and this 
sufficiently explains why the widow did 
not appoint plaintiff 1 as the manager 
of the endowment. Indeed the learned 
counsel for the plaintiff-respondent ad¬ 
mitted frankly before us that if the 
widow had appointed his client as the 
manager of the endowment, he would 
not have raised any objection to the 
transaction at all. Under those circum¬ 
stances wo are compelled to hold that 
the endowment created by the widow 
under the two deeds, the loth February 
and the 4th April 1900 (Exs. A24 and 
A2) is a bona fide transaction with the 
object of creating an endowment in 
favour of the temple (thakurdwara) built 
by her in village Hariharpur, district 
Babraich. 
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• The next question which we have to 
decide is whether the said endowment is 
valid under Hindu law. Under the 
first deed, dated the 15th February 1900 
(Ex. A24), the widow transferred land 
measuring 225 bighas kham situate in 
village Maqam paragana Hisampur, 
known as Patti Naktichak, the annual 
gross rental of which amounts to Rs. 115 
and a single-storeyed tiled kachha house 
situate in Bahraich, yielding an annual 
rent of Rs. 39. It would thus appear 
that the annual income of the property 
endowed under this deed comes to 
Rs. 154. Under the second deed, dated the 
4th April 1900 (Ex. A2) the widow made 
a further transfer of land measuring 225 
bighas kham, situte in village Harduaha 
and 2 bisw&s kham parti land situate in 
Bahraich. The annual income of this 
land amounts to Rs. 101*7-0 and that of 
the parti land amounts to 9 annas, in all 
Rs. 102. It will thus appear that the 
total annual income of the land endowed 
by the widow comes to Rs. 2t6. Cal¬ 
culated at 20 years’ purchase the value 
of the property endowed by the widow 
would come to a little over Rs.. 4,o00. 
The total value of the property in suit 
is stated by the plaintifTs to be roughly 
2 lakhs 50 thousand : vide para. 10 of 
the plaint. It will thus appear that the 
property endowed comes to about l/55th 
of the entire property left by the hus¬ 
band of Thakurain Bbagwant Kunwar. 
We have to bear these facts and circum¬ 
stances in our mind while determining 
the validity of the endowment created by 
her. 

The first thing which we have to 
determine is whether the endowment 
created by a widow for the upkeep of a 
temple built by her can be considered to 
be an act for the spiritual benefit of her 
husband. No authority need be quoted 
bo show that among Hindus the 
building of a temple by a Hindu is con¬ 
sidered to be a pious act intended to 
confer spiritual benefit upon his soul. 

It is this desire that has led a large 
number of Hindus in this country to 
build temples, whether in the places of 
their own residence or in holy places. 
The religious merit acquired by the con¬ 
struction of a temple and its dedication 
to the worship of a particular divinity 
lias boon extolled in numerous sacred 
books of the Hindus. In Vishnu Bahasva, 
it is stated that those who in the sports 
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of childhood create out of dust a temple 
for Vasudeva, even they sojourn to the 
regions sacred to that divinity. In Agni 
Purana it is stated that of those persons 
who are even contemplating the con¬ 
struction of a temple for Hari, the sins 
of a previous hundred births are des¬ 
troyed, aud the man who causes a 
temple to be built for Hari is carried to 
the mansion of Vishnu ten thousand past 
and future generations. Iu Narsinba 
Purana it is stated that whoever con¬ 
ceives the idea of erecting a divine 
temple, that very day his carnal sins are 
annihilated ; what then shall bo said of 
finishing the structure according to rule, 
It is stated in Hindu religious books that 
he who dies after making the first brick 
for the construction of a temple obtains 
the religious merit of a complete yagya. 
In Skanda Puran it is laid down that on 
beginning the construction of a temple 
for Krishna, the sins committed in 
seven births are annihilated, and the 
ancestors rescued from hell. It is not 
necessary to quote more texts in proof of 
such an obvious religious sentiment so 
largely prevalent among the Hindus. As 
to the creating of endowment it may be 
stated that the ruling motive for a 
Hindu in making such an endowment is 
also a religious one, namely, the acquisi¬ 
tion of pious merit or the removal of 
effects of sins with a view to happiness 
in this world and in the next vide 
P. N. Saraswati on Hindu law of Endow' 
ment (T. L. L.) 1892, p. 299. 

It is also a well-known principle of 
Hindu law that the husband and wife 
are considered to be a part and parcel of 
one body. According to Viribaspati the 
husband and wife participate in the 
effects of good and evil action and this 
mutual relation is not dissolved by the 
death of either partner. It is, therefore, 
a well established religious belief amongst 
the Hindus of this country that the 
erecting of a temple and making an en 
dowment for it* up-keep is considered to 
be an act of high religious merit, and as 
one, which, if done by a widow, would 
benefit not only her soul but also the 
soul of her husband. In the two deeds 
of endowment which we have before us 
Thakurain Bhagant Kunwar expressly 
states that she has erected the thakur- 
dwara and made the endowment for its 
up-keap for benefit of her soul as well as 
that of her husband and his ancestors. 
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Weare, therefore, of opinion that the 
act of Thakurain Bhagwanfe Kunwar in 
building the temple at Hariharpur and 
ber further act of making an endowment 
for its up-keep was an act which con¬ 
ferred spiritual benefit upon her husband 
Thakur Rudra Bakhsh Singh. 

We have now to determine whether 
the endowment made by Thakurain 
Bhagwant Kunwar can be supported 
under the Hindu law. In Viramitro- 
daya (Chap. Ill, Pt. I, Sec. 3) it is 
stated, that : 

it is established that in making gifts for spiri¬ 
tual purpose as well as ia making sale or 
mortgage for the purposs of performing what 13 
necessary in a sirifcual or temporal poiut ot 
view, the widow's right does certainly exteud to 
the entire estate of her husband. 

The principle laid dovzn in this text 
has been followed in so far that a Hiadu 
widow is considered to have no doubt 
power to alienate the husband's estate 
for the purpose of acts conducing to the 
spiritual benefit of her husband's soul, 
but with this qualification that it must 
be exercised within proper and reasona¬ 
ble limits. In the case reported ia 
The Collector of Masulipatam v. Cavaly 
Vencata Narrainapah (1), their Lord- 

ships of the Privy Council observed as 
follows : 

It is ad nitted, on all hands, that if thero be 
colllatoral heirs of the husband, he widow cannot 
of her own will alienate the property except 
for special purposes. For religious or charitable 
purposes, or tho^e which are supposed to con- 
duce to tbo spiritual welfare of her husband, 

8 if- t? as , a ^ ar 8 er power of disposition than that 
which she possesses for purely wordly purposes. 

lo support an alienation for the last she must 
snow necessity. 

In the case reported in Panachand 
Chhotalal v. Manoharlal Nandlal (2), it 
^>as hold that it was not competent to a 
Hindu widow to make a religious gift 
of the whole or practically the whole of 
her husband’s property. The question 
was discussed elaborately by their Lord- 
l blp;j bb ° Bomba y High Court and 
ab * observed as follows on page 154: 
rea ult is th ht while the widow has wider 
F °[ disposition over property inherited 

a her husband in making gifts for religious 
P ? ose ®* w h>ch are calculated to benefit hor 
3 spiritually, those powers mu-tt bo 

ermsca within proper an l reasonable limits in 
hn* h' 8 i %V i l k . fe k° immovable property of her 
f * 3 not necessary nor is it possible 

o ctine precise ly tbe limits within which the 

J*' M.l.A. 508 .P.G }. 

(2) fl9is 42 Bom. 130 = 13 I. C. 720=20 Bora. 

, L. R. 1. 

(3) [lOoeJ a.W.N. 202. 


widow may exercise her powers of disposition 
for a proper religious purpose over hor husband’s 
immovable property. The propriety of the gift 
must be considered with reference to the facts 
and circumstances of each case. 

In the ca^e reported in Bolkiskan 
Bharthi v. Sat Ram Singh (3) it wa9 held 
by Banerji J., that although a Hindu 
widow was capable of alienating a portion 
of her deceased husband’s estate for pur¬ 
poses supposed to be conducive to his 
spiritual benefit, the law would not sup¬ 
port a gift of almost the entire estate in 
favour of the husband’s spiritual precep¬ 
tor. In Rama v. Ranga (4) and in Ram 
Rawal Singh v. Ram Kishore Das (5) 
the same view was taken both by the 
■ Madras and Calcutta High Courts res¬ 
pectively. It is thus clear that if the 
widow makes a gift of the entire pro¬ 
perty for tbe purpose of creating an 
endowment it cannot be held to be valid 
even though endowment may tend bo 
spiritual benefit on the soul of her de¬ 
ceased husband. 

It has, however, been held that if in 
the exorcise of this right the widow 
transfers comparatively a small portion 
of the prop ;rty left by her husband, the 
transfer ought to be considered as valid 
in law. In Kunj Bihari Lai v. Laltu 
Singh (6) the question was discussed at 
great length by Piggott and Walsh, JJ. 
It was held in that case that for religi¬ 
ous or charitable purposes or those which 
are supposed to conduce to the spiritual 
wolfaro of tho husband, a Hindu widow 
has a larger power of disposition thau that 
which she possesses ior purely worldly 
purposes, and that thero was a distinc¬ 
tion between legal necessity for worldly 
purposes ou the one hand and the pro¬ 
motion of tho spiritual welfare of tho 
deceased on the other hand. It was also 
held that a gift of a moderate portion of 
the property of her husband by tho 
widow with a view to his spiritual ben¬ 
efit is valid. The question whether an 
alienation covered a reasonable portion 
of the propei ty of her husband svas a 
question which must be determined with 
reference to tho circumstances of each 
particular disposition. In that case tho 
income of the property gifted in favour 
of a panda as a tankalap at tho time of 
visiting and worshipping at the temple 

(4) l ls^GJ 8 M.I.I. 552. 

(5) [18*.i5j 22 Cal. COG. 

(Gj il910j 41 All. 130=13 I. C. 817 = 10 A. T j 

000 . 
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of Jagannath at Puri was l-75th of the 
annual income enjoyed by the widow 
from the property left by her husband 
and the gift was upheld. In Gobind 
■Upddhya v. Lahhrani (7) Mears, G. J., 
and Walsh, J., upheld the gift made by a 
widow in favour of her husband's purohit 
(priest) on her return from Gaya. The 
property gifted consisted of permanent 
tenancy land of about 4£ bighas in area 
out of a total of 50 to 60 bighas of land 
loft by her husband, the fraction coming 
to 1-llth. In Tatayya v. Ramakrish- 
navima (8), Benson and Krishnaswami 
Ayyar, JJ., upheld the gift of a small 
portion of the property by a Hindu 
daughter on the occasion of her perform¬ 
ing the shradh ceremony of her father at 
Pushkaram at Rajahmundry, an event 
considered to be peculiarly holy amongst 
the Hindus. The gift consisted of 49 cents 
out of 19 acres left by the father, the 
fraction working out in that case to 
about l-38th of the entire property. 
Their Lordships observed at p. 291 : 

We think we are warranted in holding that 
if the property sold or gifted bears a small pro¬ 
portion (which it is impossible to define more 
exactly) to the estate inherited and the occasion 
of the disposition or expenditure is reasonable 
aud proper according to the common notions 
of the Hindus, it is justifiable and cannot be 
impeached by the reversioner. 

In Khub Lai Singh v. Ajodhya Misscr 
(9) Mookorjea and Newbould, JJ., laid 
down the same rule. Thut was a case 
where a widow had granted two perma¬ 
nent leases of a portion of the property 
left by her deceased husband at nominal 
rent to raise money for the excavation 
and consecration of a tank and for the 
erection of a wall in connexion with a 
temple founded by her husband shortly 
before his death. The premium for the 
two leases was Rs. 528, and the amount 
raised was duly applied for the aforesaid 
purpose. It was found that the amount 
of land left by the husband consisted of 
ten bighas and the area of the land 
leased permanently was about two bighas. 
It was held under the circumstances of 
that case that the area alienated did not 
constitute unreasonably a large fraction 
of the entire estate. 

The question came recently before 
their Lordships of the Privy Council 

<7; A I. R. L921 All. 109=13 All. 515. 

(SJ [1010] 34 Mad. 2S8 — -20 M. L. J. 70S = G 
I. G. 2-10=( 1010) M. W. N. 222. 

(0) [1016] 43 Cal. 571 = 31 I. C. 433 = 22 
G. Tj. J. 3-45. 


in an appeal from a decision of the 
Allahabad High Court, already referred 
to above, Kunj Bihari Lai v- Laltu Singh 
(6). The case will be found to be re¬ 
ported in Sardar Singh v. Kunj Behari 
Lai (10). Their Lordships have discussed 
the entire question and quoted with 
approval the case decided by the Madras 
High Court reported in Tatayya v. 
Ramakrishnamma (8) and the case deci¬ 
ded by the Calcutta High Court and 
reported in Khub Lai Singh v. Ajodhya 
Misser (9). In the end of their judgment 
their Lordships remarked as follows: 

In their Lordships’ opinion the Hindu law 
recognizas the validity of the dedication or 
alienation of a small fraction of the property by 
a Hindu faraale for the continuous benefit of 
the soul of the deceased owuer. It is clear in 
this case that the act which the Rani did was 
fully in accordance with Hindu religious senti¬ 
ment and religious belief, and was not. there¬ 
fore, in excess of powers, having regard to the 
fact that the dedication related to one-seventy- 
fifth of the property, and was made specially 
for the creation of a permanent benefit. 

The same principle of law will ba 
found to be mentioned in the text-books 
on Hindu law : vide Mayne’s Hindu Law 
(9th edn., pp. 917 to 920), and Golap- 
chandra Sarkar Sastri on Hindu Law 
(5th edn., p. 627). 

We are, therefore, of opinion that the 
proportion of the property endowed by 
Thakurain Bhagwant Kunwar for the 
upkeep of the temple (thakurdwara) 
built by her at Haribarpur was in the 
circumstances of the present ease, a 
reasonable and proper one, and that thei 
endowment made by her was, therefore,! 
valid in law. We, therefore: declare 
that the two deeds of endowment ex¬ 
ecuted by Thakurain Bhagwant Kunwar 
on the 15th February 1900 and 4th 
April 1900 (Bxs. A24 and A2), in favour 
of the said thakurdwara, are valid and 
must be maintained. - 

We, therefore, accept the appeal and 
set aside the decree of the learned Sub 
ordinate Judge in respect of the proper y 
covered by these two deeds of endow 
meat. The appellant will get his costs 
from the plaintiffs-respondents both m 
this Court as well as in the lower Gour 

Wazir, Hasan.— My learned brother 
lias written this judgment on behalf o 
both of us, after we had agreed that the 
appeal succeeds. The judgment is so 
full and clear, if I m ay say so, ^ hatj. 
(10) A. 1. R. .1922 P. C. 261 — 14 All. :503—49 
I. A. 383 (P.C.J 
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-cannot profitably add anything more to 
it. It may bo mentioned that though 
the memorandum of appeal covers every 
question which was in controversy bet¬ 
ween the parties in the trial Court, the 
arguments in the appeal were confined 
to the sole question of the validity of 
the two deeds of endowment and every 
other question was expressly abandoned 
by the learned advocate for the appel¬ 
lant. I, therefore, agree in the order 
proposed that the decree of the lower 
Court should be modified by dismissing 
the plaintiff’s suit in respect of the 
property covered by the two deeds of 
endowment, dated the 15th of February 

1900 (Ex. A24) and the 4th of April 1900 
(Ex. A2). 

R,D * Appeal allowed. 
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Stuart, C. J., and Raza, J. 

_ 1 Mohammad Ainul Haq and others 
Plaintiffs Appellants. 


v. 

Abdullah Khan and others— Defendant: 

—Respondents. 

A pp e»l No. 79 of 1926, Daoidoc 
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Mahmud Beg and Shaukat Ali—iov 
Appellants. 

Halcimuddin for Mohammad Ayub — 
for Respondents. 

Judgment. -The facts of the suit out 
of which this appeal arises are as follows : 
Karimdad Khan owned a two-annas share 
in Manapar Baheria. Zafar Mohammad 
Khan owned a one-anna share in the 
same village. Karimdad Khan and Zafar 
Mohammad Khan mortgaged jointly the 
three-annas on the 15th April 1909. On 
thei 4th February 1913, Karimdad Khan 
sold one-anna out of his two-annas share 
to Abdulla Khan for the following con¬ 
sideration : Abdulla Khan paid Rs. 154 
in cash only and agreed to settle in full 
three debts. One of the debts which he 
agreed to settle in full was the amount 
due on the mortgage of 15th April 1909. 
We have examined this deed and Jt is 
perfectly clear that Abdulla Khan under¬ 
took as a part of the consideration for 
his purchase full liability to satisfy the 
mortgage in favour of Jang Bahadur 
Khan. The amount stated to be due at 
the time of the execution of the deed of 
sale was Rs. 3,000. That was, however 
an estimate. The undertaking on the 
part of the vendee Abdulla Khan was to 
settle the debt. This one-anna share has 
smee been the subject of many transfers. 
Abdulla Khan did not keep it long, for 
Abdul Jabbar Khan and Mumtaz Khan 
asserted effectively a right of pre-emp¬ 
tion and obtained the share, and since 
then there have been other transfers. 
But the essential fact remains that who¬ 
ever remains as tho transferee of this 
one-anna share has to moot the liability 
to satisfy the mortgage-deed in favour of 
Jang Bahadur Khan. 

Now what has happend ha3 been this : 

. ^ ^ an’s representatives-in- 

interest have instituted a suit upon she 
mortgage and under the mortgage they 
have a right to proceed against the whole 
of the throe-annas, not only the one-anna 
share which has gone out of the possession 
of Karimdad Khan’s family, but tho one- 
anna which lias remained in thoir posses¬ 
sion and tho one-anna which is in the 
possession of Zafar Mohammad Khan. 
The heirs of Karimdad Khan and Zafar 
.Mohammad Khan brought tho suit out of 
which tho present appeal has arisen 
against every person who had an interest 
or had had an interest in the ouo-anna 
share transferred by sale and claimed 
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the recovery of Rs. 8,625 with future 
interest in respect of the failure of those 
responsible to satisfy the mortgage debt 
due to Jang Bahadur Khan. They fur¬ 
ther asked for charge on the one-anna 
share transferred by sale. 

The Court below has arrived at the 
conclusion that the suit was not pre¬ 
mature, but that it wa3 barred by limi¬ 
tation. The plaintiffs have appealed. 
They naturally have desired to support 
the decision that the suit was not pre¬ 
mature, for if ‘they took the plea that 
the suit was premature it would have to 
bo dismissed, and the respondents have 
naturally not wished to disturb the deci¬ 
sion as they hoped to gain in appeal on 
the ground that the suit was barred by 
limitation. It is certainly unusual for a 
Court of appeal to reverse a decision of 
the Court belo-v on a point which has 
not been appealed against, but when, as 
is the case here, it is brought to the 
notice of the Court of appeal that there 
is a fundamental defect in a suit which 
has been undetected by the Court below, 
it is a duty of the Court of appeal to give 
effect to the remit of its observations ; 
otherwise it would not function as a 
Court of justice or equity. We have 
clearly powers tinder S. 151, Civil P. C. f 
to take action in this respect. Our view 
is that the suit should be dismissed, not 
for the reasons sot forward by the learned 
trial Judge, bub for completely differont 
reasons. 

In our opinion the suit is premature. 
The case for the appellants is a3 follows : 
They say that as part of the considera¬ 
tion for the transfer of a one-anna share 
in the village the transferee agreed to 
take full responsibility for the satisfac¬ 
tion of a certain mortgage. They say 
that as ho has not satisfied the mort¬ 
gage they have a cause of action. They 
are certainly supported to some extent 
in this view by the decision in Raghub ir 
JRai v. Jai Raj (l), blit we are unable, 
with duo respect to the learned Judges 
who decided that appeal, to agree with 
the view that they took. According to 
that view, when a person agrees to satisfy 
the debt on a mortgage incurred by 
another the cause of action for a suit fox- 
damages for failure to satisfy the mort¬ 
gage arises on the date of the agreement 
in absence of a covenant fixing a parti¬ 
al) flO12] 34 All. 429=14 T. C. 244 ='J A. L. 

J. 534. 
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cular date for the payment of the mort¬ 
gage money. If this *view be accepted 
the suit was not premature. But the 
appellants would not gain by the accept¬ 
ance of this view in the circumstances of 
this particular case, for in that event 
the suit would be timebarred. In our 
view, in a case such as this, the cause of 
action does not arise until it ha9 been 
put finally out of the power of the trans¬ 
feree to satisfy the mortgage debt. In 
this case the transferees have still an 
opportunity of satisfying the mortgage 
debt and it cannot be said until that 
opportunity has passed whether they 
have or have not committed a breach o t 
contract. 

When Abdulla Khan agreed to satisfy 
the amonnt due on the mortgage held by 
Jang Bahadur Khan and agreed that this 
liability should form a portion of the con¬ 
sideration for the property transferred to 
him it was opei to him to satisfy the 
debt whea he w shed, provided he satis¬ 
fied it. If he cho^e to allow the interest 
to run on and pay more, that was his 
own affair. He could not be compelled 
to pay the money within any specified 
time. He had to pay it before it was too- 
late. Tnab was all. This is not the view 
which was taken by the learned Judges 
who decided the Allahabad case, but this 
is our view. In these circumstances the 
suit was not timebarred, but -it was 
premature. It remains to be seen 
whether any of the transferees will settle 
the mortgage debt. If they do so, the 
plaintiffs will have no cause of action. 
If they do not do so, the plaintiffs wilL 
then have a cause of action in a suit 
for damages. In these circumstances, 
although we take a view exactly con¬ 
trary to the view taken by the trial 
Court, we uphold it3 decree. The suit 
must stand dismissed as having been 
premature. The appellants will pay their 
own costs and jbose of the respondents. 

d.d. Decree upheld . 
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Misra, JJ. 


Suraj Bakhsh — Defendant — Appel¬ 
lant. 

v. 

Ganga Bakhsh and others —Plaintiffs— 
Respondents. 

S. A. No. 129 of 1927, Decided on 1st 
September 1927, from the decree of the 
Sub-Judge, Sitapur, D/- 19th February 
1927. 

(a) Decree — Construction—Precedents cannot be 
applied — Decree, in a sxiit on mortgage by widow 
of mortgagor, declaring plalnti jj's right to re¬ 
cover possession and further declaring devolution 
of right on her death—No period for payment 
of mortgage money fixed—Decree is purely de¬ 
claratory— Subsequent suit for redemption is not 
barred either by Civil P. C., S. 11, or S. 47. 

Oa a question of interpretation of a document 
precedents can hardly arise. Each dooument 
must bo coustrued on its own language and in 
the light of surrounding circumstances if rel¬ 
evant ; it is not right for the Court in inter¬ 
preting a decree to allow to be controlled by 
decisions in which other documents have been 
interpreted. [p 4G0 c a j 

In a suit by widow of the mortgagor in respect 
of the mortgage, a decree was passed in favour of 
the plaintiff, declaring the right to redeem and 
the right to recover possession on payment of a 
certain amouut and further declaring devolu¬ 
tion of the right on the death of the plaintiff, 
but no period for the payment of the mortgage 
money was fixed. b b 


Held : that the decree was to be interpreted a 

R« r . ely d t1 la 5 atory ia the na &ure of the plain 
tiff s right to redeem the mortgaged pronert- 
leaving it open to the plaintiff to claim actua 
possessmn whenever she found it convenien 
to do so on payment of the mortgage money. 

Held ; further, that a subsequent suit for re 
demption was neither barred by the rule o 
res judicata nor by the provisions of S. 47 
tavil G ‘ [P 4G0 C 2 

S - *8—Mortgaq, 
n/1819 No term fixed for redemption—S 4 ! 

does not apply to suit on the mortgaqe—Suit i 
governed by Limitation Act. Art. 1-18. 

th * re wa ? term fixed for redemptioi 
in the mortgage of 1819 and if there was in' 

13th f w m 1 ifc had nofc ex P‘ r od before th< 
18 th day of February I 80 G : 

l48 - 

tinn) ™” lU< t tion , Act ’ S ■ 19— Statement, men 
“onZnQ mortgage by mortgagees in pedigree tall 
ofco-sharersand in wajlb-ul-are signed bg mart 
gagees is sufficient acknowledgment of mortgage. 

Evidenco of a statement mentioning the mort 
gage in a pedigree of the co-sharers of a v m ™ 
which was the .abject of mortgager s'igafi 
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by the mortgagees, and of an entry 
signed by them in the village wajib-ul-arz. 
duly verified before a Settlement • fllcer, the 
pedigree and wajib-ul-arz both forming part of 
the settlement record, satisfies all the essen¬ 
tials of a valid acknowledgment required by S.19. 
42 All. 575, Rel. on. [P 4G5 C 1 j 

Bisheshiuar Nath, Chliail Behari Bal 
and Bhagwati Nath —for Appellant. 

■J* B . Sen, Ghand Navain Harkauli, 
and K., B. Trivedi — for Respondents. 

Judgment. —This is the defendant’s 
appeal from the decree of the Subordi¬ 
nate Judge of Sitapur, dated the 19th 
February 1927, affirming the decree of 
the Munsif of Biswan, dated the 20th 
May 1926. The‘suit out of which this 
appeal arises sought redemption of a 
mortgage alleged to have been executed 
some time in July or August 1849. 
There were various defences to the 
plaintiffs’ claim and such of them, with 
which we are concerned in the present 
appeal, will be stated by us in due course 
as this judgment proceeds. 

The property in suit originally be¬ 
longed to one Ahlad Si D gh. Ahlad Singh 
was the proprietor of a one-third share 
in 12 villages collectively known as 
Jhakrawan estate or Bhanpur estate. 
All these villages are situate in the dis¬ 
trict of Sitapur. It is now agreed that 
Ahlad Singh made a usufructuary mort¬ 
gage of his entire one-third share in fav¬ 
our of Dhana Singh to the extent of half 

and Sheo Bakhsh Singh and Lalta Singh 
to the extent of the other half in July 
or August 1849 for a sum of Rs. 800. It 
is also agreed that, besides the right to 
appropriate the usufruct of the mort- 
gaged property, the mortgagees were also 
entitled to interest on the principal 
mortgage money at the rate of Rs. 2 per 
cent per mensem. 

From the pedigree set out in the plaint 
and in the judgment of the lower appel¬ 
late Court, it would appear that Ahlad 
Singh and the mortgagees Dhana Singh, 
Sheo Bakhsh Singh and Dalta Singh 
wore the descendants of one Pirthi Singh. 
Ahlad Singh was the grandson of Pirthi 
Singh and Dhana Singh was the great- 
grandson of Pirthi Singh while the other 
two mortgagees, Shoo Bakhsh Singh and 
Balta Singh, wore the nephows of Dhana 
Singh. 


Some time after the mortgage of 

at? 1 *tv 8 . 49 AhIad Sin S h <V‘ed- His widow, 
Mu. Birja, succeeded him by ri^ht of 

inheritance and she, on the 13th May 
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1865, brought a suit, in respect of the 
mortgage against Dhana Singh, Lalta 
Singh and the successors of Shoo Bakhsh 
Singh, who had died in the meanwhile, 
in the settlement Court of the district 
of Sitapur. The suit was decreed on the 
27th September 1866. Amongst the 12 
villages there were villages Jhakrawan 
and Mahotipur. It appears that in the 
year 1898, an imperfect partition of the 
village Jhakrawan and in the year 1906, 
of the village Mahotipur was effected by 
the Court of revenue of the district of 
Sitapur. 

The defence to the plaintiffs’ claim for 
redemption is founded on the facts stated 
above. The litigation and the decree of 
the settlement Court of the year 1865- 
66 is relied upon as the basis of the 
plea in defence that the present 
suit for redemption which was insti¬ 
tuted on the 20th October 1925, was 
barred by (l) :the rule of res judicata, (2) 
the provisions of S. 47, Civil P. C ; and 
(3) the provisions of O. 2, R, 2 of the 
same Code in so far as the present claim 
in respect of the redemption of nine vil¬ 
lages is concerned, that is to say, other 
villages than the villages of Jhakrawan, 
Lalpur and Kundri. The only other 
defence with which we are concerned 
in the appeal was one of limitation. 

The first three defences involved the 
question of the interpretation of the 
decree of the settlement Court dated the 
27th September 1866 (Ex. 3). The line 
of argument on behalf of the plaintiffs 
adopted in the Courts below and accepted 
by them and reiterated before me is that 
the decree of the Court of settlement 
was a declaratory decree in its charac¬ 
ter and that the declaration in 
respect of Mt. Birja’s right to redeem 
covered the mortgagor's interest in all 
the 12 villages. If this contention is 
correct, it follows that the first three 
defences raised to the claim for redemp¬ 
tion on behalf of the defendant must he 
repelled. 

It will now be convenient to state the 
fact that, on the death of Mt. Birja, who 
died in the year 1884, the succession to 
her husband's estate opened, it is admit¬ 
ted, in favour of Lalta Singh, a co-mort¬ 
gagee, under the mortgage transaction of 
the year 1849. The plaintiffs in the 
present suit are the heirs and successors 
of Lalta Singh. They are also the heirs 
and successors of Sheo Bakhsh Singh, 


the other co-mortgagee. It will thus bfl 
seen that the equity of redemption in 
the mortgaged property which was held 
by Mt. Birja in the right of inheritance 
"to her husband, Ahlad Singh, came to 
be vested in its entirety in the present 
plaintiffs and it will further be seen 
that in the same plaintiffs is vested the 
mortgagee right to the extent of one- 
half which, as we have already pointed 
out, has devolved on them from the two 
mortgagees Lalta Singh and Sheo Bakhsh 
Singh. On these facts it i3 agreed that 
the mortgage of the year 1849 ceased to 
exist qua one-half of the mortgaged pro¬ 
perty and it exists, if it all, in respect 
of the other half of which Dhana Singh 
was the mortgagee. Dhana Singh mads 
a will in respect of his estate and •. n 
virtue of the provisions of that will the 
present defendant, Suraj Bakhsh Singh, 
who is the son of a son of Dhana Singh’s 
daughter is in possession of that estate. 
Previous to the accrual of possession in 
favour of Suraj Bakhsh Singh the title 
to the estate of Dhana Singh under the 
same will resided in Mt. Sham Kuar, a 
widow of one of the deceased sons of 
Dhana Singh. 

The learned advocate for the appel¬ 
lant contended before us that the settle¬ 
ment Court decree was not a declaratory 
decree, pure and simple, and that it 
also granted a consequential relief as to 
the redemption of the mortgaged pro¬ 
perty. We have the terms of the decree 
before us which was prepared in verna¬ 
cular (Ex. 2), We have also the judg¬ 
ment of the Settlement Officer (Ex. 3) 
on which 'the decree is founded. The 
decretal portion of the judgment is as 
follows : 

The Court accordingly decrees to Mt. Birja 
the equity of redemption of a one-third of a ten- 
annas share held by Dhana Singh, defendant, 
in the Jhakrawan estate. Possession to follow 
on payment of principal, Rs. 800, and interest 
Rs. 3,200, Rs. -1,000 and to cease at her death 
in favour of defendant Dhana Singh or other 
porson or persons best entitled to her share. 

The decree in the vernacular may be 

translated as follows : 

Decree is hereby given in favour or the plain¬ 
tiff (that is Mt. Birja, declaring the right to 
redeem a one-third share out of a ten-annas 
share possessed by Dhana Singbdefendant, and 
other co-sharers and her right to recover posses¬ 
sion after payment, of Rs. 800 principal, and 
Rs. 3,200, interest ; total Rs. 4,000. 

The decree further proceeds to declare 
the devolution of the right on the death 
of Mt. Birja in the share in suit in favour 
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of Dhana Singh, fche defendant, or such 
person or persons who may be found to 
be entitled to it (Ex. 2). Having regard 
to the language of the decree, we have 
no doubt in our minds that that decree 
is purely declaratory in its nature of 
Mt. Birja’s right to redeem the mort¬ 
gaged property, We are of opinion that 
the language employed therein is free 
from any ambiguity and this being so, 
there would be little justification left to 
resort to any extraneous evidence for the 
purpose of interpreting it. But it was 
pressed on us that the decree should be 
interpreted with the aid of the pleadings 
and the judgment in the case in which 
it was eventually passed and made. 

W^e do not think that the conclusion 
at which we have reached is in any 
manner displaced by reason of anything 
contained in the pleadings and the judg¬ 
ment. The judgment of the Settlement 
Officer dated the 27bh September 1866 
is preceded by a report of the Extra 
Assistant Commissioner, dated the 12th 
September 1866 (Ex. 1); Indeed the 
Settlement Officer’s judgment is wholly 
founded on that report as it appears that 
the inquiry into the claim for redemp¬ 
tion was made only by the Extra Assis¬ 
tant Commissioner. The petition of 
plaint, which Mt. Birja presented, is, 

?L^ e ^ hav f^ all ^ ady 3fcafced - dated the 
13th My 1855 (Ex. A-20). It is true 

that in the.description of the claim given 
as a part of the heading of the plaint we 
find it stated that the villages might be 
awarded to the plaintiff on payment of 
a certain sum of money to the defen¬ 
dants. At the end of the petition the 
pi mJ re L 13 ln fche following words: 

Krtn-la Tr> a ?,« aS 8hare ° £ tho plaintiff may be 
fs found h K r ? n p fy' nout of whatever sum 
pla f int?ff. b0 dUe thQ defet “**nts by the 

These,statements do not, in our opinion, 

import a claim on -the part 
6. ±>irja for actual possession of fche 
mortgaged property. On the contrary 

fchafc fche alle gafcions made in 

snL ° f , the pIainb unmistakably 

suggest; that the sole object of the insfci- 

f?,? 10 ?u 0f fel ? e 3uifc was fco obtain a dedara- 
lon that the defendants held the share 

T Tf f 10 “ ln fche ri - hfc of mortgagees. 

Xhe defendants are described in the body 

t the petition as persons who had taken 

possession of the share by trespass and 

Paid a sum of Rs. 100 for arrears of revenue 

due in respect of the said share. Mt. 


Birja’s claim and its nature did'not rest 
on the allegation contained in fche peti¬ 
tion of fche plaint alone. Ifc appears 
fchafc after fche plaint was filed the Extra 
Assistant Commissioner, who was con¬ 
ducting ‘the enquiry, examined Kalka 
Prasad, fche agent of Mt. Birja, for fche 
purpose of elucidating fche nature of the 
suit and its particulars. A certified copy 
of the statement of Kalka Prasad is on 
fche record of this case as Ex. N. This 
statement clearly recites the mortgage 
of a one-third share of Ahlad Singh in 
12 villages in favour of Dhana Singh 
and ifc further recites the fact that fche 
defendants were put in possession of the 
mortgaged property and they are still 
in possession of the same and in the* 
same right. He stated on behalf of his 
principal : 

We now pray that we may be permitted to re¬ 
deem on payment of that sum of money which 
the defendants had paid. 

This prayer made by Mfc. Birja’s agent 
read in the light of the prayer made in 
the plaint, shows, according to our judg¬ 
ment, a claim for a declaration of fche 
light fco redeem and not for actual posses¬ 
sion. The report of fche Extra Assistant 
Commissioner (Ex. 1) tends in fche same 
direction. He found that fche mortgage- 
deed was suppressed by the mortgagees. 

We come now to the judgment of fche 
Settlement Officer dated fche 27fch Sep¬ 
tember 1866 and again to fche decree 
following ifc. The judgment undoubtedly 
declares that fche right fco redeem vests 
in Mb. Birja. To express this meaning 
ifc uses fche words ’’decrees the equity of 
redemption.” The direction as to pos¬ 
session is clearly in anticipation of fcher ' 
exercise of fche right fco redeem. Noi 
period for fche payment of fche mortgage! 
money was fixed. It follows fchafc ifc was! 
left open fco Mfc. Birja to claim actual! 
possession whenever she found ifc con-J 
venienfc for herself fco do so and fco pay 
the mortgage money in virtue of fche 
right therein declared in her favour. 
The last direction in fche judgment of 
fche Sefcfclemonfc Officer as to fche devolu¬ 
tion of fche equity of redemption on fche 
death of Mfc. Birja clearly supports the 
interpretation fchafc fche Court was con¬ 
templating no other relief except fche 
one of declaration of right. The rel¬ 
evant portion of fche vernacular decree 
has alroady been translated by us in the 
preceding portion of • this judgment and 
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we have already interpreted it in the 
same sense as we have interpreted the 
judgment of the Settlement Officer. This 
opinion of ours is amply strengthened by 
the interpretation which was placed on 
that decree in- contemporaneous settle - 
ment records and by the parties them¬ 
selves, Here we mean to make a re¬ 
ference to para. 2 of the wajib-ul-arz of 
village Jhakrawan prepared at the first 
regular settlement by the officers enga¬ 
ged in the settlement work. We need 
hardly say that the preparation of the 
wajib-ul-arz of a village at the first re¬ 
gular settlement was almost the last act 
of settlement in relation to that village. 
This particular wajib-ul-arz also con¬ 
tains the khewat of the village (Ex. 7) 
and in para. 2 of the same we find it 
clearly stated that Mt. Birja possesses 
the right to redeem her share in all the 
villages under the decree of the Settle¬ 
ment Officer dated the 27th September 
1866. It is further stated in the same 
paragraph that the lands now held by 
Mb. Birja with the ‘consent of the mort¬ 
gagees will be retained by her till re¬ 
demption only, but that whenever she 
redeems the share 9he is to cease to re¬ 
tain possession of the aforesaid lands 
and it will be open to her to enter into 
the possession of her share by redemp¬ 
tion whenever she chooses to do so. 

The argument, in support of the ap¬ 
peal, was mainly devoted to showing 
that the opinion of the learned Subordi¬ 
nate Judge that as the decree did not fix 
any time limit for iraymonb kb 0 mort¬ 
gage-money it must be hold according to 
the decisions in Dcbi Singh v. Rattan 
Singh (L) and Raja Pratab Bahadur 
Singh v. Raja Surat Singh (2), that it 
Was a declaratory decree pure and 
simple, is incorrect. It was pointed out 
that in the case of Bhola Singh v. 
Jai Govind (3) a decree for redemption 
was held to be capable of execution and 
nob to be merely’a declaratory decree 
though the said decree did not specify 
any time limit within which the mort¬ 
gage-money was to be paid by the mort¬ 
gagor to the mortgagee for the purpose 
of redemption. 

It seems to us that on a question of 
interpretation of a document precedents 
ican hardly arise. Eich document m ist 

(1) [1003] 6 O. O. 239. 

(2) [1905] 8 O. C. 361. 

(3) [1911] 14 O. 0. 257 = 12 I. C. 933. 
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be construed on its own language and in 
the light of surrounding circumstances 
if relevant. We therefore think that it 
will not be right on our part in our task 
of interpreting the decree in question to 
allow ourselves to be controlled by de¬ 
cisions in which other documents have 
been interpreted. There is no question 
of any principle of interpretation involv¬ 
ed in the argument. 

The above being our interpretation of 
the decree in question it follows that the 
present suit for redemption is neither 
barred by the rule of res judicata nor by 
provisions of S. 47, Civil P. C. 

It now remains to consider in this 
connexion the plea in bar of the re¬ 
demption of shares in nine villages by 
virtue of the provisions of O. 2, R, 2, 
Civil P. C. We have already said that 
the original petition of plaint presented 
by Mb. Birja was largely modified by the 
statement of her agent Kalka Prasad. 
It is clear from that statement that the 
claim for declaration was made in respect 
of the shares in all the 12 villages and 
was nob limited to nine villages only. 
The report of the Extra Assistant Com¬ 
missioner (Ex. 1) refers to the state¬ 
ment of Kalka Prasad and deals with 
Mb. Birja’s claim in relation to all the 
12 villages. The judgment of the Settle¬ 
ment Officer describes the nature of the 
claim as “for 5 annas 4 pies share in the 
entire estate,” and in the body of the 
judgment the property is described as 
the Jhakrawan estate. Finally in the 
decretal portion of the judgment a de¬ 
cree in favour of Mt. Birja is granted 
in respect of the Jhakrawan estate.” 
The vernacular decree (Ex. 2) also des¬ 
cribes the property in respect of which 
tho decree was made as “ilaqa Jhakra¬ 
wan.” We accordingly think that there 
is no substance in the plea that tho re¬ 
lief in Mb. Birja’s suit in the year 1S65 
was limited to three villages only. This 
plea therefore, also fails. 

As to tire plea of bar by reason of Cl. 
(k). S. 233, LJ.P. Land Revenue Act, much 
need not be said. The evidence proves 
that a separate patti of 5 annas was con¬ 
stituted under the said partition in both 
tho villages of Jhakrawan and Mahoti- 
pur. This patti was allotted to Mt. 
Shiam Kuar, who then represented the 
interests of Dhana Singh in the entire 
village. This interest consisted of 
mortgagee rights to the extent of one- 
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half arising out of the mortgage transac¬ 
tion of 1849 and proprietary rights in 
-the village. The mortgagors were also 
parties either by themselves or through 
their representatives to the partition 
proceedings. On the evidence we must 
hold that they had consented to the in¬ 
clusion of the mortgagee’s interests in 
the 5 annas patti of Mt. Shiam Kuar. 
The partition proceedings do not show 
that any contest was raised as to whe¬ 
ther the entire 5 ^.nnas patti was to be 
made up of proprietary interest only and 
was not to embrace the mortgagee’s in¬ 
terests as well. This being so, we do 
nob think that the partition proceedings 
had the effect *of destroying the equity 
of ‘redemption. We, therefore, overrule 
this plea also. 

It now remains to consider the de¬ 
fence of limitation and this is the more 
serious question in the appeal. It ap¬ 
pears that previous to the 4th July 
1862 (the significance of this date 
will be stated hereafter) the rule 
of limitation applicable to claims for 
redemption of mortgages in the settle¬ 
ment Courts was promulgated by 
means of circulars. Reference need be 
made to only two of such circulars. 
The first is Circular No. 119/2917, 
dated the 13th August 1860, issued 
by the Chief Commissioner of the Pro¬ 
vince of Oudh. The second one is Cir¬ 
cular No. C/1123, dated the 16th April 
1862, issued by the same authority. In 
paras 2 and 3 of the former circular the 
rule of limitation in respect of claims 
for redemption of mortgages was laid 
down as follows : 

2. When no term has been fixed in the deed 
for the duration of mortgage, the period of 
limitation will be that laid down in Cl. 12, S. 1, 
Act 14, 1859, for suits for the recovery of 
immovable property, viz. 12 years, reckoning 
from the dats of possession to the mortgagee, 
-out if the term has been fixed in the deed within 
which the mortgagor can redeem, that will bo 
the period of limitation. Thus, if the term was 
only six years, and it hxs expired, no suit for 
redemption will lie. But if the term was 30 
years, the suit can be brought at any time with¬ 
in that period. In most mortgages in Oudh, 
however, no term is specified, and to suits for 

redemption of them, the 12 years’ limitation 
rule will apply, 

3. Should it be a condition, of the mortgage* 
oeed that the mortgagor re-enter on the expira¬ 
tion of a certain period, and the mortgagee has 
nevertheless kept possession, then cause of action 
will arise from the date of the expiration of the 

period, and the 12 years’ limitation will reckon 
from thence. 


Oudh 461 

Id the second circular the rule was 
stated in paras. 23 and 24. They are as 
follows : 

23. When no term has been fixed iu the deed 
for the duration of tliemortgage the period of 
limitation will be that laid down in Cl. 12, S. 1 
Act 14, 1859, for suits for the recovery of 
immovable property, viz,, 12 years, reckoning 
from the date of delivery of possession to the 
mortgagee. But if a term has been fixed in the' 
deed within which the mortgagee can redeem 
that will be the period of limitation. Thus, if 
the term was only six years, and it has expired, 
no suit for redemption will lie. But if the term 
was thirty years, the suit can be brought at any 
time within that period. In most mortgages in 
Oudh, however, no term is specified, and to suits 
for redemption of them, the twelve years’ limita¬ 
tion rule will apply e 

24. Should it be a condition of the mortgage- 
deed that the mortgagor re-enter on the expira¬ 
tion of a certain period, and the mortgagee has 
nevertheless kept possession, then cause of action 
will arise from *the date of expiration of that 
period, and the twelve years’ limitation rule 
will reckon from thence. 

The above rules wore in force till the 
3rd July 1862. On the 4th July 
1862 the Indian Limitation Act 14, 
1859 was applied to in tho Province 
of Oudh by virtue of S. 24 of that Act. 
The notification referred to in S. 24 was 
treated to be the Judicial Commissioner's 
Circular No. 104 of July 1860 : see S. 16 
Oudh Laws Act, IS, 1876. With effect 
from the 4th July 1862, therefore, all 
suits in the matter of limitation came to 
be governed by the provisions of tho Act 
of 1859, 

and no other law of limitation, any statute. 
Act, or regulation uow in force notwithstand¬ 
ing : vide S. 18, Act 14, 1S59. 

It seems to us clearly to follow that 
Birja's usit, when it was instituted on 
the 13th May 1865, was governed in the 
matter of limitation by the relevant pro¬ 
vision in the Act of 1859. That pro¬ 
vision will be found in Cl. 15, S. 1 
of that Act. Cl. 15 is as follows : 

To suits against a depository, pawnee, or 
mortgagee of any property moveable or .immo¬ 
vable for tho recovery of tho same—a period of 
thirty years if tho property ba moveable and 
sixty years if it bo immovable, from the time 
of tho deposit., pawn, or mortgage ; or if in the 
meantime an acknowledgment of tho titlo of the 
depositor, pawner, or mortgagor, or of his right 
of redemption, shall havo been given in writing 
signed by tho depository, pawnee, or mortgagee 
or some person claiming under him, from the 
date of such acknowledgment in writing. 

Tho Act, however, ceased to apply to 
Mt. Birja’s suit before the date of its 
decision in the following circumstances : 
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During the progress of the first regular 
settlement; in the Province of Oudh fche 
Code of Civil Procedure (Act 8 of 1859) 
was extended to Oudh from fche lab 

January 1862 by an order of fche 
Governor-General in Council dated the 
6fch August 1861. On fche 7fch April 
1865, Act 16, 1865 was passed. By 

fche provisions of S. 2 of that Acfc all 
suits relating to title or any right in 
land were directed to be continued in 
the Courts of revenue during fche pro¬ 
gress of fche settlement in fche local area. 
Courts of revenue were defined to in¬ 
clude officers employed in making or 
revising settlement. By S. 7 of fche same 
Acfc similar suits after the expiry of fche 
period prescribed in S. 2 were to be 
heard and determined in fche civil Courts 
of fche Province of Oudh. The suit of 
Mfc. Birja, therefore, was rightly main¬ 
tained in fche settlement Court in which 
it was instituted, and the period of limi¬ 
tation was, as already stated, that which 
was prescribed in fche provisions of Cl.15, 
S. 1, Indian Limitation Acfc, 1859. On 
the 23rd March 1866 Acfc 13, I860 

was passed. This had fche effect of 
abrogating fche rule of limitation pro¬ 
vided in Cl. 15, Acfc of 1859 in rela¬ 
tion to suits on certain mortgages. The 
Acfc of 1866 contained only four sections. 
It soems to us almost necessary, having 
regard to fche arguments which we have 
heard in this appeal, to reproduce fche 
whole Acfc in this judgment : 

An Acfc to exempt certain suits in Oudh from 
fche operation of the rules of limitation in force 
in that Province. 

Whereas it is expedient to exempt certain 

suits in Oudh relating 
Preamble. to land from the opera¬ 

tion of the rulos of limi¬ 
tation in force in that .Province ; it is enacted 
as follows : 

1. No suit relating to any tenure which 

under the provisions of 
Certain suits relafc- Act 1G, 1865 shall 

iug to tenures not to be solely cognizable in 

be heard if cause of the Court of revenue in 

of suit arose on or the said province, shall 

after 13th February ba barred under the rules 

1344. ol limitation in force iu 

such Courts if the cause 
of suit shall have arisen ou or after the 13th 
February 1844. And any suit or appeal 
relating to any tenure and cognizable as 
aforesaid, which may have been rejected or dis¬ 
missed upon the ground that the suit was barred 
under the suit rules, may be revived and heard 
ou the merits, if the cause of suit shall have 
arisen on or after such day. 

2. When a mortgagee shall, under or 
by virtue of a mortgage executed before 


the said day, have obtained possession.-' 

of any land comprised in. 

Bat of redemption- his mortgage, the morfc- 
suits when mortgage gagor or any other per- 
was executed before "son claiming through. 

13fch February 1844. him, shall not bring a 

suit in any civil Court 
or any revenue Court in the said Province to 
redeem the mortgage of suoh land, any subse¬ 
quent acknowledgment of the title or right to 
redeem of the mortgagor, or of auy person 
claiming through him, notwithstanding. 

Provided that any suit for -fche redemption of : 

land which may have- 

Certain redemption been rejected or dis- 

suits may be revived missed upon fche ground 
when fche mortgage that fche suit was barred : 
was executed ou or under some rule of limi- 

after 13th February tation iu force or sup- 

1844. * posed to be in force, in 

the said Province, may 
be revived and heard as aforesaid, if fche mort¬ 
gage shall have been executed on or after fche . 
said day. 

3. Nothing herein contained shall be taken 

to bar a suit for redemp- 
This Act uot to bar fcion in auy case where, 

redemption suits by the instrument of 

where fixed term for mortgagee a term was 

redemption had not fixed within which .the 

expired before 13th property comprised there- 

February 1856. in might be redeemed, 

and suoh tarm had not 
expired before the 13th February 1856 : provi¬ 
ded that if auy such term had expired be¬ 
fore that day, fche suit shall be barred, whatever 
may have been the date on which the iustru* 
ment was executed. 

4. This Act shall be read with and taken as 

part of the said Acfc No. 16,- 
This Acfc to be read 1865. 
with Act No. 1G, 

1865. 

Mfc. Birja’ssuit, therefore, as it stood in 
fche settlement Court was, according to 
fche provisions of S. 1, Act 13, 1866, not 
barred by any rule of limitation, the-- 
cause of action for that suit having arisen 
after 13th day of February 1844. It fur¬ 
ther follows from S. 3 that any subse¬ 
quent claim by Mfc. Birja for redemption 
in fche civil Courts of Oudh after such 
Courts had begun co function under the 
provisions of S. 7, Acfc 16, 1865, would 
have stood barred if -by the instrument 
of mortgage of 1849 a term was fixed 
within which fche property comprised' 
therein might be redeemed and, if such- 
term had expired before fche 13th Febru¬ 
ary 1856. Subsequent history of the 
legislation in this connexion shows thab 
fche provisions similar to S. 3, Acfc 13, 1866,. 
still hold good. The whole of Act 13, 
1866, was repealed by Act 32, 1871* 
passed on fche 30th October 1871. In this 
Act S. 30 provided a bar similar to the> 
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bar contained in S. 3, Act 13, 1866. 
In 1879 the Oudh Civil Courts Act (13, 
1879) way passed and thereby the whole 
of Act 32, 1871, ‘except S. 40, was re¬ 
pealed. In this case we are not concerned 
with S. 40, Act 32, 1871. S. 37. Act 13, 
1879, took the place of S. 30, Act 32, 
1871, the provisions in the two sections 
being the same. In May 1925 the Oudh 
Civil Courts Act, 1925, was passed by the 
Provincial Legislature of the United 
Provinces of Agra and Oudh. This Act re¬ 
pealed the whole of Act 13, 1879. The 
eeoond portion of S. 48 of the Act of 1925 
corresponds with S 37 of the repealed 
Act 13, 1879 and this is the last enact¬ 
ment with which we are concerned.. It 
* agreed that the present suit will be 
governed by the second part of S. 48 of 
the Act, 1925, if that part were appli¬ 
cable to the case. 


The argument of the learned advocate 
who appeared in support of the appeal 
Js that the plaintiff had the onus of prov¬ 
ing that the mortgage of 1819 had no 
■term fixed and that if it had, the term had 
not expired before 13th February 1856. 
In support of this argument reliance was 
placed upon two decisions of their Lord- 
ships of the Judicial Committee in Raja 
Kishen Butt Ram Panday v. Narendra 
Bahadoor Singh (4) and Shankar Bin v. 
Gokul Prasad (5). The reply on behalf of 
the respondent is that the cases relied 
upon by the learned advocate for the«ap- 
pellant were cases which fell under the 
provisions of S. 6, Oudh Estates Act, 1869, 
and according to the provisions of that 
Act the property in respect of which the 
claim for redemption was made was ves* 
ted in proprietary title in the taluqadar 
within whose taluqa it lay and it was in 
those circumstances that the onus was 
thrown on the plaintiffs in those cases 
to establish that the term had not 
expired before the 13th February 1856. 


We may point out that it was a corn- 
pen ground in the two cases that by the 
mstrument of mortgage a term was fixed 
within which the property comprised 
therein might he redeemed. This being 
<he true perspective in which the two 
decisions of their Lordships of the Judi- 
dal Committee may be considered we 
realize that there is a good deal of force 
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in the respondents’ reply to the argu¬ 
ment of the learned advocate for the 
appellant. It is admitted by the plain¬ 
tiffs in the present case and it is not 
shown by any evidence on the record 
that the instrument of mortgage of the 
year 1849 did contain any term within 
which the redemption of the property 
comprised there might have been effected. 
We can hold without much difficulty 
that if it were proved or admitted that 
such a term was fixed by the instrument 
of mortgage the onus may well lie on the 
party seeking to redeem to show at least 
prima facie, that the term had not ex¬ 
pired before the 13th February 1856. 
We are of opinion, however, that it will 
serve no useful purpose to pursue this 
point any further. 

On the merits of the case, we are 
satisfied that the instrument of mortgage 
of the year 1849, on which the present 
suit rests, did not contain any term at 
all within which the property mortgaged 
might be 'redeemed. The learned advo¬ 
cate for the appellant conceded and, we 
think rightly, that in case we hold on 
the evidence that there was no term 
fixed at all the provisions of the last por¬ 
tion of S. 48, Oudh Courts Act, 1925, 
are inapplicable to the present 'case, and 
ifc was further •conceded, and we think 
rightly again, that in that event Art. 148, 
Indian Limitation, Act, 1908, would 
govern the suit. 

The evidence on the question as to 
whether any term for redemption was 
fixed in the mortgage of 1849 or not con¬ 
sists of the proceedings of the settlement 
Court in the suit of Mb. Birja, to which 
reference has repeatedly been made' in 
the preceding portion of this judgment, 
and the wajib-ul-arz prepared at that 
settlement. We have read more than 
once and with great care Mt. Birja’s 
petition of plaint, her agent’s statement, 
the report of the Extra Assistant Com¬ 
missioner and the judgment of the Settle¬ 
ment Officer, but we can find no trace of an 
evidence in those proceedings on the 
basis of which wo could hold that the 
mortgage of 1849 contained any term of 
a time for redemption. Indeed the pro¬ 
ceedings load to the inference that there 
was no such term fixed. Mt. Birja’s 
claim was, as wo have already said, for 
a declaration that the relationship of 
mortgagor and mo. tgagoe existed on the 
date of the suit between her and the 
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opposite party in respect of the shares 
in 12 villages, and it is significant to note 
that the defence to her claim raised by 
the mortgagees was that they were in 
possession of the property then in suit 
by virtue of a deed of salo ; which means 
that the transfer in their favour was 
absolute and there could be no question 
of any term whatsoever. Her claim was 
uphold and the declaration prayed for 

was granted. . 

It seems to us that having regard to 
the rule of limitation contained in the 
settlement circulars of 1860 and 1862, 
the last of which was promulgated on 
the 16th April 1862, had there been 
any term fixed for redemption in the 
mortgage of 1819 the matter would have 
been°put forward by one party or the 
other in the proceedings of Mt. Birja’s 
suit. It is true that the circulars had 
ceased to have the effect of any rule of 
procedure on’ the question of 'limitation 
from the 4bh July 1862, that is to say, 
about three years before the institution 
of Mfc. Birja’s suit. We think, however, 
that it may well he doubted whether, in 
the year 1865, it was realized to the 
minds of the officers of the settlement 
Courts, and the litigants in those Courts 
that the rule of limitation contained in 
the circulars of i860 and 1862 had been 
swept away by bho Judicial Commis¬ 
sioner’s circular of July 18G0 with effect 
from the 4bh July 18G2. S, 16, Oudh 
Laws Act (18 of 1876) was not enacted 
until the year 1S7G and was enacted in 
that year for the purpose of removing 
the prevailing doubts as regards the 
rule of limitation applicable to the suits 
on title brought in the ‘settlement Courts 
of Oudh. Further the final judgment of 
the Settlement Officer, dated the 27bh 
September 186G, leaves no room for 
doubt in our minds. Wo have seen that 
the judgment declares equity of redemp¬ 
tion existing in favour of Mt. Birja. It 
further declares her right arising there¬ 
from to enter into possession of the 
mortgaged property presumably by means 
of proper procedure on repayment of tlie 
mortgage money, and according to our 
interpretation of the decree the right to 
enter into possession was to be exercised 
by Mt. Birja by means of a separate and 
subsequent suit and not necessarily by 
moans of an application for execution. 
When to bring such & suit was clearly 
left to the choice of Mt. Birja, we think 


that all thi3 would not have been done 
had there been a term fixed in the mort-' 
gage of 1849 for the purpose of redemp¬ 
tion and had that term, if any, expired 
before the 13th February 1856. This- 
inference is strongly supported by 
the fact that Act 13, 1866 had come 1 

into force in the Province of Oudh oa 
the 23rd March 1866, that is, aboufr 
six months before the judgment of the 
Settlement Officer. The same inference- 
can safely and, in the circumstances of 
the case should be, drawn from the entry 
in the wajib-ul-arz of Jhakrawan (Ex. 7), 
the effect of which we have stated in 
the previous portion of this judgment. 
Our finding, therefore, is that there was 
no term fixed for redemption in the 
mortgage of 1849, and if ithero was any 
such term fixed it had not expired before 
the 13th February 1856. We hold, 
therefore,2 that the provisions of S. 48, 
Oudh Courts Act, 1925, are inapplicable 
t o the present case. 

This being so, it is agreed that the 
provisions of the Indian Limitation Act r 
1908, are applicable. It is nob claimed 
by the plaintiffs that the right to redeem 1 
within the meaning of Art- 148, Sch. 1 
of the said Act arose at any time subse' 
quenb to the*date of the mortgage. Thfr 
question, therefore, is whether the present 
suit is within time from the date of the- 
mortgage ; the mortgage being of the 
year 1819 and the present suit having 
been instituted 'on the 20th October 
1925, is prima facie beyond the period of 
limitation prescribed by Art. 148, Sch. 
1, Indian Limitation Act, 19C8. Ter 
save limitation, however, the plain¬ 
tiffs rely upon the provisions of S. 1 9 of 
the same Act and in proof of the acknow' 
lodgment, which gives a fresh period 
of limitation as contemplated by that 
section, reliance is jffaced upon two- 
documents. The first one is a pedigree 
contained in the judicial file of the first 
regular settlement of village Jhakrawan 
(Ex. 6). It need hardly he said, the 
Courts being quite aware, that the 
pedigree of the co-sharers of the village 
was always considered a necessary and a 
primary step in the investigation of title 
of the co-sharers in the lands of the - 
village. The pedigree before us is one of 
such pedigrees. It is natural, therefore, 
that it should give, along with the names 
constituting the pedigree, a short state¬ 
ment as to the nature of title also. Iu* 
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fchis pedigree Ahlad Singh, the mortgagor 
of 1849, is mentioned in the line of 
descent from Mahip Singh, and it is 
further stated that his widow is in 
existence. The widow here, of course, 
means Mt. Birja. Underneath this state¬ 
ment appears the following entry : 

The share of Ahlad Singh stands mortgaged 
in the hands of all the co-sharers of thok 
Dhana Singh. 

The pedigree is signed by Dhana Singh 
and his co-mortgagees and its genuineness 
is not questioned before us. The date 
on which this pedigree was presented to 
the officer presiding in the settlement 
Court is the 24th September 1867 and 
this may, therefore, be taken to be the 
date of the pedigree. If, therefore, the 
acknowledgment contained in the entry 
is sufficient and valid the present suit is 
not barred by limitation. 

The other document on which the 
plaintiffs rely in proof of acknowledg¬ 
ment is the entry in para. 2 of the wajib- 
ul-arz of village Jhakrawan (Ex. 7). In 
a preceding portion of our judgment we 
have bad occasion to reproduce the 
effect of that entry in extenso. The 
entry in para. 2 is the entry of state¬ 
ments made by co-sharers of the village 
including Dhana Singh and his co-mort¬ 
gagees and also Mt. Birja. The co-sharers 
who made the statements signed the 
wajib-ul-arz at the end of the document 
and amongst the signatories are Dhana 
Singly and his co-mortgagees. Dhana 
oingh s signature is made by a mark and 
bo is Mt. Birja s. But there can be no 
doubt as to the authenticity of the mark 
because, on the 12th November 1870, 
all the co-sharers except Dunia Singh, 
the widow of Khurram Singh and Lalta 
omgh, who were represented by their 
agents, appeared in person before the 
battlement Officer aod verified the con- 

.^1 . . ib-ularz. The pedigree 

and the wajib-ul-arz both are parts of 
the settlement record and it seems to us 
that the better way of treating them as 

evidence of acknowledgment will be to 

«ook upon them as one piece of evidence. 
Lbis evidence satisfies all the essentials 
q i o v , alld ackowledgment required by 

1J, Indian Limitation Act. 1908. We 
may here mention that a Full Bench 
decision of the Allahabad High Court, 

the case of Anup Singh y. Fateh 
1927 0/59 & 60 
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Chand (6), was read to us in support of 
the contention that a mere narration of 
the fact of a mortgage is not an acknow¬ 
ledgment within the meaning of S. 19, 
Indian Limitation Act, 1908. In this 
case two Jearned Judges of the High 
Court at Allahabad held one view. For¬ 
tunately, for us we are nob called upon 
to enter into any discussion as to any 
form of acknowledgment required by 
law, the reason being that the test laid 
down in the decision of the majority of 
the Judges in the Full Bench case ju 9 t 
now referred to is amply satisfied by the 
entry contained in the wajib-ul-arz. We 
accordingly hold that the present suit 
is in time. 

We, therefore, dismiss this appeal with 
costs. 

B-D. Appeal dismissed. 

(6) [1920T47An7^5^6lb^7986^18^TLJ; 

789 (F.B.). 
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Stuart, C. J., and Raja, J. 

Gobind Saran and another —Appli¬ 
cants. 

v. 

Commissioner , Income-tax U.P. —Oppo¬ 
site Party. 

Civil Misc. Appl. No. 433 of 1927, Deci¬ 
ded on 16th September 1927, from the 
order of the Commr., Income tax, Ghazi- 
pur, D/- 2nd April 1927. 

(а) Income-tax Act (1922), 2 (2)— Assessee — 

Meaning — {Obiter). 

It would bo difficult from the definition of 
assessee ”-to exclude the representative of the 
estate responsible for the payment of the income- 
tax, and a person representing an estate for the 
payment of income-tax would also represent it 
for the payment of refund. [P 460, C 2] 

(б) Income-tax Act , S. 66 (3)— It is only upon 
a refusal under S. 66 (2) that a High Court has 
jurisdiction to order the Commissioner to state a 
case. 

Whore a question of law aro^e in a proceeding 
in connexion with an assessment, other th in a 
proceeding under Chap. 8, in which there had 
been no order under 8. 31 or S. 32, 

Held : that there was no refusal under S. 66 
(2) and that the Commissioner of Income-tax 
cannot be compelled to state the caso to tho 
High Court under Cl. (3). (P 466, C 2J 

77. D. Chandra —for Applicants. 

G. FI. Thamas —for Opposito Party. 

Judgment. This is an application 
which purports to be under the provi- 
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sions of S. 66 (3), Act 11, 1922 (the 
Indian Income-tax Act). The facts are as 
follows : A practising member of the legal 
profession, of Gonda, Rai Sarju Prasad 
Saheb, furnished to the income-tax 
officer on the 1st May 1926, a return of 
his estimated income for the financial 
year 1926-27, in accordance with the 
provisions of S. 22, Act 11, 1922. He 
estimated his income for that provincial 
year at Rs. 16,925-1-0. The income-tax 
officer accepted his estimate as correct, 
and on the 27th April 1926, made upon 
it under the provisions of S. 23 of the 
same Act an assessment of Rs. 708-11-0. 
No objection was taken to this assess¬ 
ment and no objection could obviously 
be taken to this assessment in view of 
the fact that it was a correct calculation 
upon the estimate provided by the asses¬ 
ses himself. He was directed to pay the 
amount on or before the 27th July 1926. 
The gentleman died on the 22nd July 

1926, and, as far as this Court has been 
able to ascertain, the amount has not 
yet been paid. It appears that the in¬ 
come-tax officer claimed this amount 
from Jagannatli Sarup, Gobind Saran and 
Baldeo Das, the brothers of the de¬ 
ceased Rai Sarju Prasad Saheb. There 
was apparently a claim on the 8th March 

1927. These brothers tiled an applica¬ 
tion to the Commissioner, Income-tax, 
dated 18th March 1927, in which they 
requested that assessment should be rec¬ 
tified under the provisions of S. 25, 
Act 11, 1922; that an account should be 
takon as to the actual income of Rai 
Sarju Prasad Saheb from the 1st April 
1926, till the 3lst March 1927, and that 
the amount due should then be paid 
from the estate. 

It should be noted that the estimated 
income of the Rai Saheb consisted of four 
parts: Rs. 1.807, interest on securities ; 
Rs. 960, rents of house property ; Rs. 
lttO-8-O, interest on loans; Rs. 13,972-8-0, 
his estimated professional income. 

The first three items would stand after 
his death. -Correction would have had 
to be made in the fourth item. This 
application of the 18th March 1927 
roads to us, not as an objection to the 
assessment, but as an application for a 
refund. It was possible for the income- 
tax authorities to settle the matter in 
three ways. They could either insist 
on the payment of Rs. 708-11*0 as a 
preliminary, then calculate the actuals 
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of the year and give a refund; or .they 
could make out the account and collect 
the balance from the brothers ; or they 
could refuse to take any action at all. 
They adopted the third course, and the 
ground which they took was that the 
brothers who had made this application 
were not the asssssees. The word “ as- 
sessee ” is defined in the Act as a person 
by whom the income-tax is payable. 
The person by whom the income-tax is 
payable in this instance was Rai 
Sarju Prasad Saheb and the income- 
tax was payable up to the 27th July 
1926. He died on the 22nd July 1926, 
and the income-tax had not been collec¬ 
ted on that date. If the vie v be taken 
that the only person, who can be con¬ 
sidered an assossee was Rai Sarju Prasad 
Saheb, there was clearly no assesses dur¬ 
ing the last five days allowed for the 
payment of the income-tax; and, if the 
assessees were taken to be the persons 
representing the estate for the purpose 
of payment of the income-tax they must 
also bo considered to be persons represent¬ 
ing the estate for the payment of refund 
As far as we can gather it would 
bo difficult from the definition of “ asses- 
seo ” to exclude the representative of the 
estate responsible for the payment of 
the income-tax. The Commissioner of 1 
Income-tax refused to accept this appli' 
cation on the ground that the applicants 
wore not assessees. We are not, how¬ 
ever, concerned to decide that point judi¬ 
cially, and we do not so decide it, as in 
our opinion this Court has no jurisdic¬ 
tion to determine the matter. There was 
no appeal under S. 31 or S. 32 against 
the assessment, for the obviou3 reason 
that Rai ‘Sarju Prasad Saheb accepted 
the assessment, and in those circumstan¬ 
ces there was no refusal by the Com¬ 
missioner of Income-tax under S. 66, 
Cl. (2). It is only upon a refusal under 
S. 66, Cl. (2), that a High Court has 
jurisdiction to order the Commissioner to 
state the case. As far as we gather the 
question of law as to the meaning of the 
word “ assessee ” arose in a proceeding in 
connexion with an assessment, other 
than a proceeding under Chap. 8, in 
which there had been no order under 
S. 31 or S. 32. The Commissioner could, 
had he wished, have slated a case under 
the provisions of S. 66 (1), but he cannot 
be compelled to so. In these circum¬ 
stances we do not decide the matter and 
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•dismiss this application ; but, in view of 
the circumstances, direct that the parties 
pay their own costs. 

Application dismissed. 
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St a art, G. J., and Raza, J. 

Jalaluddin Khan —Defendant - 
pellanb. • 


Ap- 


v * 

Rampal and others —Plaintiffs and De¬ 
fendants—Respondents. 

S. A. No. 95 of 1927, Decided on 12th 
September 1927, from the decree of the 

Sub-J., Partabgarh, D/- 4tbJanuary 1927. 

Co-sharer Mortgage with possession by a co¬ 
sharer without hindrance by Ihe other — Eject¬ 
ment of mortgagee by the other is illegal—His 
remedy lies in a suit for partition. 

One co-sharer has no right to appropriate to 
himself a specific portion of the common land 
and to exclude his co- sharers from all use and 
enjoyment of the same without a lawful parti¬ 
tion. Hut where a person has been in posses- 

°* a P 1 ^© of joint land for a long time 
without any let or hindrance by tho other oo- 
sharers, the latter have no right to eject him or 
his transferee or to disturb his possession or en- 

ofc £ orw,se thaa by seeking partition, 
buch aco-Bharer or his transferee is entitled to 

m f“ 0h P° S3e3sioQ . so long as such 
user does not interfere with the use by other co¬ 
sharers of what is in their possession. 

a specific^°? h . a ? r m ° rtga S es with [ po 4 sses?iou 
a specific joint plot without any let or hind- 

?rinterLt h ?b° the l C0 - Sha " er0r Ms Predecessor 

Ts ifle^| m ° ^ 8ee hi8 actioa ia 30 ejecting 
to ohtf , and unauthorized ; his remedy is 

to obtain from CJourt a pa.tition of the whole 
llrVV; B i 19 r? 4 P - C • 144 : A - n- 1921 Oudh 

HG and A. I. B. 1921 Oudh 10G, Bel. on. 

... „ , [P 108 C 11 

Ah Zaheer—iov Appellant. 

Radha Krishna , Kashi Prasad and Ali 
ttaza for Respondents. 

Judgment. We are concerned in 
this appeal with plot 75. area 2 bighas 6 
bis was. Situated in the village of Gularha. 
It is admitted that this plot forms por- 

abonf I ° 4 'i an K- n r der ’ pr0priefcary folding 
ownoi 4 - 3 u lg ,] a9 ln area which was 
and T ? D i ^alf-shares by Karim Khan 

mo d rt/ a i 1 Ud , dln r,- Khan - Karim Ivban 
^>2nd 8£ T§ ed pl ? fc 75 wifc b possession on tho 
November 1909. His mortgagees 

thefr pos9 ® s9ion > transferred 

nla t r " 8h S subsequently to the present 
plaint iff s-respondents. There is a finding 


of fact that the mortgagees obtained po- 
session in 1909 and held possession con 
tinuously over the plot till 1917, when 
possession was transferred to the plain- 
tiffs-respondents. In 1923 Jalaluddin 
Khan ejected the plaintifTs-respondents 
from possession without process of the 
law. The plaintiffs then sued to regain 
possession against him as a persou who 
had ejected them without right. He has 
put forward the plea in both the lower 
Courts and in the present Court that, in¬ 
asmuch as Karim Khan and he owned 
the whole holding jointly. Karim Khan 
bad no right to execute the mortgage of 
1909 and that such being the case he had 
the right to eject the plaintiffs and that 
the plaintiffs have no right to recover 
possession from him. He admits that he 
did eject them. 

There are a number of decisions of the 
old Judicial Commissioner’s Court and 
of the Allahabad High Court laying 
down the genera! rule as regards the 
enjoyment of joint property by co¬ 
sharers. The rule is that one co-sharer 
has no right to appropriate to himself a 
specific portion of the common land, 
and to exclude his co-sharers from all 
use and enjoyment of the same without 
a lawful partition. Rut where a person 
has been in possession of a piece of joint 
land for a long time with-out any 
let or hindrance by the other 
co-sharers, the latter have no right to 
eject him or his transferee or to disturb 
his possession or enjoyment otherwise 
than by seeking partition. Such a co- 
sharer or his transferee is entitled to 
continue in such possession, so long asj 
such user does not interfere with the 
use by other co-sharers of what is in 
their possession. Most of these decisions! 
refer to land in the village sites. Rut 
two of the decisions of tho old Court of 
the Judicial Commissioner refer to cul¬ 
tivated land. One of these is a decision 
by Mr. Lindsay in Thakur Singh v. 
Nayidan Singh (1) and the other is a 
decision by Mr. Daniels in Ram Baha¬ 
dur Singh v. Nctrsingh Partab (2). 
Their Lordships of the Judicial Com' 
mittoo have considered to some extent 
the rights of co-sharers in Midnapur 
Zamindari Co. Rtd., v. Naresh Narayan 


(1) A. I. R. 1921 Oudh 14G. 

(2) A. I. R. 1921 Oudh 10G—24 O. C. 227. 
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Roy (3). That suit was brought by a 
co*sharer for partition of certain lands 
in which he and others were co-sharers, 
the other co-sharers asserting that they 
had acquired rights of occupancy by 
long user over certain of these lands. 
Their Lordships repelled that conten¬ 
tion, and made certain observations a3 
to the conduct of co-sharers while re¬ 
maining joint and the remedy which 
was open to them in event of their wish¬ 
ing to separate. They say at p. 296 : 

Where lands in India are so held in common 
bv co sharers, each co-sharer is entitled to culti¬ 
vate in his own interests in a proper and hus¬ 
bandlike manner any part of the lands which 
is not being cultivated by another of his co- 
sharers, but be is liable to pay to his co-sharers 
compensation in respeot of such exclusive use 
of the lands. Such an exclusive use of lands, 
held in common by a co-sharer is not an ouster 
of his co-sharers from their proprietary right as 
co-sharers in the lands. When co-sharers can¬ 
not a-ree bow any lands held by them in com¬ 
mon may be used the remedy cf any co-sharer 
■who objects to the exclusive use by another 
co-sbarer of lands held in common is to obtain 
a partition of the lands. 

We read these observations as sup¬ 
porting the general rule of law which 
we have already stated. We thus have 
it that, although Karim Khan was not 
entitled to appropriate to himself No. 
75 and to exclude Jalaluddin Khan or 
his predecessor-in-interest from all use 
and enjoyment of the same without a 
lawful partition and in these circum¬ 
stances was not entitled alone to mort¬ 
gage No. 75 with possession, inasmuch 
as he bad exercised the right of transfer 
as far back as 1909 without let or 
hindrance from Jalaluddin Khan or 
his predecessor-in-interest, Jalaluddin 
Khan had no right to eject the mort¬ 
gagee in possession and his action 
in so ejecting him was illegal and 
unauthorized. The remedy of Jalalud¬ 
din Khan was to obtain a partition. 
He says that he has already obtained 
a partition, but that fact is not 
admitted and there is nothing to sup¬ 
port the statement. The course which 
Jalaluddin Khan should now adopt is to 
go into Court and obtain a partition cf 
the whole holding. If he does this, it 
will he a comparatively simple matter to 
award the proprietary rights in No. 75 
to Karim Khan and the mortgage of 
1909 will not then stand as against the 
interests of Jalaluddin Khan. In the 

“ (3.A. 1 7r. 1924 I\ G. 144=51 Cal. 631=51 
1. A. 293 (P. C.) 


meanwhile the Courts have rightly- 
ordered him to restore possession and 
pay damages to the plain tiff s-respon - 
dents. We dismiss this appeal with 
costs. 

r.D. Appeal dismissed . 

- 4 
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Wazir Hasan, J. 

Jagannath —Plaintiff—Appellant, 

v. 

Umrai Singh and others —Defendants 
—Respond en ts. 

Sec. Rent Ap. No. 21 of 1927, Decided 
on 14th September 1927, from the decree 
of the 3rd Addl. Dist. Judge, Lucknow, 
D/- 9th April 1927. 

Oudh Bent Act ( 1886 ), S. 108 (15) and (16)— 
Suit for arrears of revenue under Cl. (16)— 
Question of defendants' liability therefor en¬ 
quired into—Plaintiff not prejudiced—Enquiry 
is proper—Civil P. C., S. 99. 

In a suit by the lambardar against the oo- 
sbarers under Cl. 16, 8. 108. for the recovery of 
arrears of revenue, the trial Court’s finding was 
that there was an arrangement between tbe par¬ 
ties that the lambardar would make collections 
from a certain portion of tbe joint estate to 
recoup himself for the defendants* 6hare of 
revenue, and that the lambardar had realised 
profits of the portion of tbe estate. The con¬ 
tention was that this conclusion could ODly bo 
arrived at in a suit under Cl. 15 and not in a suit 
under Cl. 16. It was also contended that the 
suit was untenable in view of the arrangement 
between the parties. 

Held : that the trial of the broad issue of 
tho defendants* liability did not in any manner 
prejudice tbe plaintiff. 

Held ' likewise, that the finding of the lower 
Court itself concluded the matter in issue and 
consequently the suit was untenable. ^ 

D. K. Seth —for Appellant. 

Ryder Uusein —for Respondents. . t 
Judgment.— This is the plaintiff s 
appeal from the decree of the Third 
Additional District Judge of Lucknow, 
dated the 9th April 1927, affirming the 
decree of an Assistant Collector of the 
First-Class of Unao, dated the 5th March 
1926. 

The suit out of which this appeal 
arises was brought by the plaintiff, w o 
is the lambardar, for tbe recovery ot 
Rs. 240, as arrears of revenue for the 
defendants' share in r village Bichia Kori, 
district Unao, under Cl. 16 S. 

Oudh Rent Act, 1886. The claim was 
resisted by the defendants as untenable. 
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The lower appellate Court in agree¬ 
ment with the Gourt of first instance has 
come to the conclusion that there was 
an arrangement between the parties that 
the lambardar would make collections 
from a certain portion of the joint estate 
to recoup himself for the defendants' 
share of revenue and that this arrange¬ 
ment has been in force for the last 18 
years. It was not disputed that the 
lambardar had realized the profits of the 
portion of the estate. 

It would appear from what has been 
stated above that the matter has now 
been concluded by the finding recorded 
by the lower Gourt but the argument in 
second appeal is that the conclusion at 
which the Courts below have arrived 
could only be reached in a suit for 
accounts under Cl. (15), S. 108, Oudh 
Rent Act 1886, and not in a suit under 
01. (16) as the present suit was. The 
lower appellate Court has fully consi¬ 
dered this argument and has come to the 
conclusion that the method of trial of 
the broad issue of the defendants’ liabi¬ 
lity followed by the trial Court has not 
in any manner prejudiced the appellant 
and I agree with the opinion of the 
Court below. 

It was further argued in support of 
of the appeal that a decision between the 
parties in the year 1917 (Ex. Al) was con¬ 
clusive as to the amount of rent of certain 
s * r l an ds. I agree with the Courts below 
that the judgment relied upon is not 
conclusive as to what the amount of 
rent of certain portion of the joint estato 
shall be for all times to come. These 
■were the only two points argued. I 
dismiss the appeal with costs. 

J,T * Appeal dismissed. 
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Stuart. C. J.. and Raza, J. 

Mt. Jumna Knar and others —Defen¬ 
dants—Appellants. 


Madari Singh and others —Piainti 
-KespotfiJents. 

Appeal No. 20 of 1927, Decid 

£ Sepfcomb0r l927 > from the doer 
of the Sub-Judge, Unao, D/- 13th Decei 
O or 


( а ) Hindu Thaw — Widow—Alienation by way 
of gift if made with reversioners’ consent is 
valid—But absence of objection owing to failure 
of reversioners cannot be construed as consent. 

A gift made by a Hindu widow, which ia a 
form of alienation which she is not ordinarily 
competent to make, oan become a valid aliena- 
tiou if made with the consent of her husband's 
kindred. But if her husband has no kindred 
or the kii dred h ive failed before they have had 
au effective opportunity of objecting, the absten¬ 
tion to object cannot be regarded as a consent : 
8 Af. I. A. 529, Appl. [P 470, C 2J 

(б) Hindu Law — Widow—Alienation is valid 
unless set aside by reversioHers—None excepting 
reversioners can challenge it—Consent may be im¬ 
plied if reversioners being competent abstains 
from objecting. 

An alienation by a Hindu widow is a good 
alienation unless and until the alienation is 
challenged by the reversioner. Consent may be 
implied from abstention to challenge when 
there are in existence persons who have a 
right to challenge : 34 Cal. 329 (P C.), Appl. 

In a case in which the reversioner has not 
challet ged the alienation a Court of law will 
not permit a third party to challenge it: A. I. B. 
1923 Bat. 122, Foil. [P 470, C 2. P 471, C 1] 

(c) Hindu Law — Widow—Consent to aliena¬ 
tion must ordinarily be of all reversioners. 

An alieuation by a Hindu widow which, if 
challenged, would be set aside, is a good alieua¬ 
tion if the whole body of persons constituting 
the next reversioner assent to it aud their 
coneeut will be presumed from their failure to 
contest it : 30 All. 1 (P. C.), Foil. [P 471, O 1] 

A. P. Sen —for Appellants. 

R. B. Bal and Mahabir Prasad —for 
Respondents. 

Judgment.. —The facts of the suit 
out of which this appeal arises are as 
follows : A certain Bhup Singh owned 
landed property in the vi llage of Mela 
Ram Kunwar in the Unao District. 
Upon his death this property descended 
to his widow Mt. Ganosh Kunwar, who 
held in it the estate of a Hindu widow 
under the Mitaksbara law. Mt. Ganesh 
Kunwar transferred this property by 
gift to Kunwar Singh and Dharam Angad 
Singh on the 22nd May 1901. Sho died 
in 1907. Dharam Angad Singh died, and 
Kunwar Singh remained in possession 
of the whole property. He died in 19L4 
and was succeeded by his mother Mt. 
Jamuna Kunwar, who has executed 
certain transfers in respect of the pro¬ 
perty. She is still alive. The prosent 
suit has been brought by the reversioners 
to the estate of Kunwar Singh for a 
declaration that the transfers by Mt. 
Jamuna Kunwar are only effective dur¬ 
ing her life, and that they will have no 
effect against the plaintiffs' reversioner 3 
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after her death, The learned trial Judge 
has decided the point in the plaintiffs’ 
favour. Mt. Jamuna Kunwar and her 
transferees have filed the present appeal. 
They base their case upon the follow- 
ing argument. This argument is that 
Ganesh Kunwar having only the estate 
of a Hindu widow had no power to 
transfer that estate by gift for a period 
extending beyond her own lifetime, and 
that a transfer by her must be consi¬ 
dered not as voidable but as void for the 
period after her death. The argument 
continues that in these circumstances 
Kunwar Singh must be considered to 
have been a trespasser in possession of 
the property from the year 1907 when 
Mt. Ganesh Kunwar died to the year 
1914 when he died himself, and that 
at the time of his death he had acquired 
no prescriptive title as he had been in 
possession for less than twelve years. 
The argument concludes that after the 
death of Kunwar Singh his mother, Mt. 
Jamuna Kunwar. obtained possession 
without title and as a trespasser, inas¬ 
much as her son Kunwar Singh had 
acquired no title in this property, which 
she could inherit, and that her title has 
become effective through prescription as 
she had been in possession for more than 
twelve years before the present suit was 
instituted. 

In order to decide thi3 plea it is neces¬ 
sary to look at the exact powers of Mb. 
Ganesh Kunwar. The first authorita¬ 
tive decision as to the powers of a Hindu 
widow will be found in the decision of 
their Lordships of the Judicial Com¬ 
mittee of 1861 in Collector of Masuli- 
patam v. Cavaly Vencata Narrainapah 

(i). Their Lordships say a" p. 550 : 

It is admitted, on all hands, that if there be 
collateral heirs of the husband, widow cannot 
of her own will alienate the property except for 
special purposes. For religious or charitable 
purposes, or those which are supposed to conduce 
to the spirituaP welfare of her husband she has 
a larger power of disposition than that which 
sho possesses for purely worldly purposes. To 
support an alienation for the last Bhe must show 
necessity. On the other hand, it nay be taken 
as established that an alienation by her which 
would not otherwise bo legitimate, may become 
so if made with the consent of her husband’s 
kindred. But it surely is not the necessary or 
logical consequence of this latter proposition 
that in the absence of collateral heirs to the 
husband, or on their failure, the fettor on the 
widow's power of alienation altogether drops. 
The exception in favour of alienation with con¬ 
sent may be due to a presumption of law that 

(1J lit>Gl] « M. r~A.~529=2 W. R. 61 (P. C.J. 
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where that consent is given the purpose for 
which the alienation is made must be proper. 

We interpret their Lordships to lay 
down here a rule which affects all 
alienations and not only alienations 
which purport to be for necessity or 
religious or charitable purposes. We 
cannot interpret the words ‘ an aliena¬ 
tion by her which would nob otherwise 
be legitimate ” as so narrow as nob to 
include an alienation by gift. There - 
fore we interpret the latter portion of 
this passage to mean that a gift made 
by a Hindu widow, which is a form of 
alienation which sbe is nob ordinarily 
competent to make, can become a valid 
alienation if made with the consent of 
her husband's kindred. The latter pas¬ 
sage must, however, be qualified by the 
further direction that, if her husband 
has no kindred or the kindred have failed 
before they have had an effective op¬ 
portunity of objecting, the abstention to 
object cannot be regarded as a consent. 
This is obvious. If there are no kindred 
there can be neither consent nor objec¬ 
tion and if the kindred have failed before 
the opportunity has arisen the result is- 
the same. 

The next authority to which we refer 
is tho decision in Bijoy Gopal Mukerji v. 
Krishna Mahishi Dehi (2). This was- 
decided in 1906. Lord E)avey in that 
judgment adds materially to the rule 
of Jaw laid down in The Collector of 
Masulipatam v. Cavaly Vencata Nar~ 
rainapah (l). He says at page 91 : 

A Hindu widow is not a tenant for life, but 
is owner of her husband’s property subjeot to 
certain restrictions on alienation and subject to 
its devolving upon her husband's heirs upon her 
death. But she may alienate it subject to cer¬ 
tain conditions being complied with. Her alie¬ 
nation is not, thorofore, absolutely void, but it 
is prima facie voidable at the flection of the 
reversionary heir. He may think fit to affirm 
it, or he may at his pleasure treat it as a nullity 
without the intervention of any Court, and he 
shows his election to do the latter by commenc¬ 
ing an action to recover possession of the pro¬ 
perty. There is, in faob, nothing for the Court 
either to set aside or cancel as a condition 
precedent to the right of action of the rever¬ 
sionary heir. 

Lord Davey hare, according to our 
construction, has laid down the follow¬ 
ing important addition. An alienation 
by a Hindu widow is a good alienation 
unless and until the alienation is chal¬ 
lenged by the reversioner. In a case in 
which the reversioner has no b challenged 

(2) (1907] 34 Cal. 329 = 84 I. A. 87 = 

C. W. N. 424=5 0. L. J. 334 (P. 0 .). 
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the alienation a Court of law would not 
permit a third party to challenge it. 
The alienation is good until it is chal¬ 
lenged by the reversioner. This carries 
the previous doctrine further for it in¬ 
troduces the following principle : Con- 
nenb can be implied from abstention to 
challenge when there are in existence 
persons who have a right to challenge. 

We now come to the third authorita¬ 
tive ' decision in Bajrangi Singh v. 
hi anokarnika BaJchsh Singh (3). Their 
Lordships of the Judicial Committee 
decided this appeal in 1907. They have 
discussed the restrictions imposed by the 
Hindu Law upon a widow’s power to 
alienate her deceased husband’s estate at 
page 11 onwards and have discussed 
in particular the principles laid down 
in Collector of hiasulipatam v. 
Cavaly Vencata Narrainapah (l). They 
have considered the views of various 
High Courts in India upon the subject. 
They have approved the views of certain 
High Courts and have nob approved the 
views of others, and they have added 
this important principle to the principles 
which we have enunciated. They say 
at page 16 : 

Ordinarily the consent of the whole body of 
persons constituting the next reversion should 
be obtained, though there may be cases in which 
special circumstances may render the strict en¬ 
forcement of this rule impossible. 

. That is to say, an alienation which, if 
challenged, would be set aside, is a good 
alienation if the whole body of persons 
constituting the next reversion assent 
to it, and into this principle must be 
read the principle that their consent 
will be presumed from the failure to 
contest as was laid down in Bijoy Gopal 
Mukerji v. Srimati Krishna hlahishi 
Debi (2). ^ This is the law. How is it 
to be applied to the facts of the present 
case ? We have it as an admitted fact 
that on the death of Bhup Singh’s widow 
Ganesh Kunwar there were persons en¬ 
titled bo succeed to his estate who could 
challenge her alienation by gift. She 

have it as an ad¬ 
mitted fact that no attempt was made 
to challenge this transfer by gift and 
that by the year 1919 no right of chal¬ 
lenge legally remained. In these cir¬ 
cumstances the gift by Mb. Ganesh 
Kunwar to Kunwar Singh must be con¬ 
sidered as a va lid alienation from the 

(3J [ I9u8j 30 All. 1=35 I. A. 1=11 oTo. 73 = 

5 A. L. J. 1 (P. C.). 


date of the deed of transfer and it must 
be considered that KuDwar Singh bet¬ 
ween the years 1907 and 1914 was hold¬ 
ing the property not as a trespasser but 
as a transferee with good title. In these 
circumstances, the property passed on the 
death of Kunwar Singh to his mother 
Jamuna Kunwar as a Hindu mother’s 
estate. She has no right to transfer this 
property for a period beyond her life¬ 
time in the face of objection by the 
reversioners. The reversioners having 
objected, the Court below has arrived at 
a correct decision that the suit should 
succeed. We have been referred by the 
learned counsel for the respondents to 
the decision of a Bench of the Patna 
High Court in Kesho Prasid Singh v 
Chandrika Prasad Singh (4). The learned 
Judges composing that Bench have ar¬ 
rived at a conclusion similar to the con¬ 
clusion at which we have arrived on 
facts similar to the facts in this suit. 
At page 228 the learned Chief Justice 
says : 

The question is whether a gift of the whole of 
her husband’s property made by a Hindu 
widow, not challenged by the reversioners dur* 
ring her life-time and acquiesced iu by those 
who would take a vested interest after her death, 
can b8 challenged by anyone else. Iu my opin¬ 
ion there can be only one answer to this ques¬ 
tion. It is the reversioners and the reversioners 
alone who can dispute the gift. If they choose 
to allow the property to which they are entitled 
to remain in the possession of the donee that is 
their affair and no one else can object. 

As a result this appeal is dismissed 
with costs. 

J-V. Appeal dismissed. 

(4) A. 1. R. 1923 Patna 122=2 Pat. 217^ 
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Wazir Hasan and Gokaran Nath 

Misra, JJ. 

Gur Saran Dass — Defendant— Appel¬ 
lant. 

v. 

Israr T1 aid at Plain till—Respondent. 

S. A. No. 59 of 1927, Decided on 19fch 
September 19 27, from the decree of the 
Addl. Sub-Judge, Unao, D/- 8th Novem¬ 
ber 1926. 

(a) Tort—Malicious prosecution — Complaiiit 
dismissed without issue of process—Mere in¬ 
stitution of criminal jiroceed tngs is sufficient 
prosecution giving the accused a cause oj action 
to sue for damages. 

More institution of unsuccessful criminal pro¬ 
ceedings against any person is sufficient to give 
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him a cause of action for malicious prosecution. 
Wnether a process is issued or not in pursuance 
of such charge is immaterial. A proseoution 
cone9 into existence as soon as a criminal 
charge is made before a judicial officer or tribu¬ 
nal. [P. 473, C. 1] 

The word 44 proseoution " does not bear any 
technical meaning in this connexion but only 
its natural meaning, viz., the institution of cri¬ 
minal procetdings : 30 All, 525 ( P . C.) \ 20 C. 

Z*. J. 518 ; 28 Bom. 226 and FitzJohn v. Makin - 
tier (9 C. B. N. S. 505), Bel. on : 37 Mad. 181 ; 
37 Cal. 358 ; and 38 Cal. 880 ; Expl. and Di>s. 
from. [P. 473, C. 1] 

(6) Tort—Malicious prosecution itself injures 
reputation—Special pecuniary loss need not be 
proved. 

It is not necessary, in order to succeed in an 
action for malicious prosecution, for the plaintiff 
to prove that he has suffered any special pecu¬ 
niary loss through the conduct of the defendant. 
The unwarrantet charge brought against him 
of criminal misconduct must of itself injure 
his reputation ; it might load to an arrest for 
which he would be entitled to further compen¬ 
sation. [P. 473, C. 2; P. 474, G. 1] 

<c) Tort — Malicious prosecution — Criminal 
prosecution distnissed without even issue of pro¬ 
cess — Llrcum<tance should be considered in 
awarding damages — Obiter. 

The faot that criminal proceedings end with¬ 
out even the issue of a process against the ac¬ 
cused person will be an element for considera¬ 
tion on the question of the measure of damages 
for malicious prosecution. [P. 473, C. 1] 

Ghulam Hasan —for Appellant. 

Hyder Ilusein —for Respondent. 

Judgment —This is the defendant’s 
appeal from the decree of the Additional 
Subordinate Judge of Unao, dated the 
8th November 1926, affirming the decree 
of the Munsif of Safipur, dated the 30th 
March 1926. 

This was a claim for damages for mali¬ 
cious prosecution, which has succeeded 
in the Courts below. The appeal before 
us was argued on two broad grounds : 
(1) that in the circumstances of the case 
there was no “prosecution” and (2) that 
no actual damages have been proved. 

The father of the plaintiff held a de¬ 
cree of rent passed by a revenue Court 
against the defendant. In execution of 
that decree certain property of the de¬ 
fendant was attached on the 8fch July 
1925. On the following day, the defen¬ 
dant made a report at the police-station 
concerned, and on the 16th July filed 
a complaint in the Court of a Magis¬ 
trate, charging the plaintiff with forcibly 
breaking open his boxes and stealing 
valuable ornaments and ca9h under the 
pretence of executing the rent decree. 
On the 7th August 1925 the defen¬ 
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dant’s complaint was dismissed by the 
Magistrate at the request of the defen¬ 
dant. This apparently seems to have 
been done under S. 203, Civil P. C., 1908. 

It is argued, in the first instance, that 
inasmuch as the complaint was dismissed 
without issue of a legal process against 
the plaintiff there was do prosecution. 
In support of the argument reliance was 
placed upon the ca^e of Meeran Saheb v. 
G. Ratnavelu Mudali (1) ; DeRozario v. 
Galab Chand Aunajee (2) and Golap Jan 
v. Bholanath Khettry (3). Having regard 
to the opinion which we ourselves have 
formed on this question it is not neces¬ 
sary for us to discuss the oases which 
the learned pleader for the defendant- 
appellant has cited. If these cases rigidly 
lay down the view that a prosecution 
for the purpose of giving a cause of action 
f^r damages for Tmalicious prosecution 
does nob commence unless and until pro¬ 
cess has been issued to the accused per¬ 
son, and the accused person has appeared 
in Court in answer to the process, we 
respectfully disagree with that view. 

The general rule is that an action lies 
at common law against any man who 
pubs the process of the law in motion 
against another maliciously and with¬ 
out reasonable and probable cause. The 
most familiar instance of the application 
of this principle is the action for mali¬ 
cious prosecution. The initial step for a 
plaintiff to succeed in such an action is 
to prove that the defendant instituted 
criminal proceedings against him before 
a judicial officer aDd that the said pro¬ 
ceedings terminated in his favour: 
Odgers’ Common Law of England, second 
edition, Vol. 1, p. 546. It will be seen 
that the essence of the action lies in the 
institution of the criminal proceedings 
and their termination in the plaintiff’s 
favour and not in any of the steps or 
proceedings between the two ends. 16 is 
not disputed in the present case that the 
criminal proceedings terminated in the 
plaintiff’s favour, and we cannot see how 
the absence of process against the plain¬ 
tiff, a step which might or might nob be 
taken by the Magistrate, can alter the 
fact that criminal proceedings were in¬ 
stituted by the defendant ag ainst the 

(1) [1914] 37 Mad. 181=21 I. C. 703=25 M. 

Ij, J. 1. 

(2) [19L0] 37 Oal. 358=6 I. C. 877. 

(3) [1911] 38 Cal. 880=11 I. O. 311=15 O. W. 

N. 917. 
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plaintiff. A prosecution for the pur¬ 
poses of such actions comes into exist¬ 
ence as soon as a criminal charge is 
made before a judicial officer or tribunal. 
It is also clear that any person who 
makes such a charge is the prosecutor. 
Indeed, the decision of their Lordships 
of the Judicial Committee in the case 
of Pandit Gaya Prashad Tewari v. 
Sardar Bhagat Singh (4) makes it per¬ 
fectly clear that a person who makes a 
false charge before police only against 
another person may in certain circum¬ 
stances be a “ prosecutor ” for the pur¬ 
poses of a claim for damages for mali¬ 
cious prosecution. Their Lordships say 
that the question in all cases of this 
kind must be who was the prosecutor 
and the answer must depend upon the 
whole circumstances of the case. Obvi¬ 
ously there can be no prosecution with- 
°_ u t prosecutor. ” The words “ prosecu¬ 
tion ” and the “ prosecutor", do not bear 
any technical meaning in this connexion 
and the natural meaning in the 
former is merely the institution of-crimi- 
proceedings. The fact that such pro¬ 
ceedings may end without even the 
issue of a process against the accused 
person will ordinarily be an element for 
consideration on the question of the 
measure of damages. The foundation of 
the action is malice and that is the state 
of the defendant’s mind which may ac- 
company the preferring of the complaint 
and if it does we have no doubt in our 
minds that the rule as to the institution 
of criminal proceedings being the sine 
qua non for an action for malicious 
prosecution is satisfied. In the judg¬ 
ment of their Lordships of the Judicial 
ouamittee in the case just now men- 
tioned reference in made to FitzJohn 
v. Mackinder (5) and the following 
observation of Bramwoll B., is quoted : 

thj ™ 8 «f,?r i0n is * n ?i f P r / ar nag e3 in respect of 
for th« r!^" 8 1Qd ictme.,t only, but also 

ooneea,,^ 1 UG ° f fc . h ® P'~««Mon. and damage 

SSk, Up ° n ,fc .Whore an action is 

inolSdin^ m r f s P 0ct of the w hole prosecution 

u r,ug of fche biU - is part 
duct of it ble fOC th ° subs °l ueut stages and cou- 

f OO “ 03 fche following quotation 

A or ja . d S m0 afc of Cockburn C. J.: 
-ig^c acon, thou gh in the outset not mali- 

(4) LIUOSJ 80 All, 625=15 I. A. 189=11 O. C. 

/r, A * L - J - 665 (P. C.l. 

( j) C 12Q3-Q 9 n °T S * 505 = 7 Jur * (N. 8.) 

W 8 R~477 rj ‘ J ‘ °* P ' 257=4 L - T - M9=9 


oious, as having been undertaken at the dictation 
of a Judge or Magistrate or, if spontaneously 
undertaken, from having been commenced 
under a bona fide belief in the guilt of the ac¬ 
cused, may nevertheless become malicious in any 
of the 6tdges through which it has to puss, if 
the prosecutor, having acquired positive know- 
led, e of the innocence of the accused, preserves 
malo animo in the prosecution, wiih the inten¬ 
tion of procuring per nefas a conviction of the 
accused. 

The above is sufficient authority for 
the view that an action for malicious 
prosecution may be founded either on 
the whole proceedings or on a part of 
the prosecution and when it is founded 
on a part only and that part is shown to 
have been the result of malice the ac¬ 
tion will be maintainable. It need 
hardly be said that such a part may be 
the mere -filing of the complaint. 
The correct view therefore seems to be 
that whether a process is issued or not 
is immaterial aDd what is material is 
the presence of malice animus in the 
act of the defendant and the act may be 
merely the filing of the complaint. 

The cases which were cited by the 
learned pleader for the appellant were 
considered with great details by Mooker- 
jee, J., in the case of Bishun Per shad 
Narain Singh v. Phulman Singh (6). In 
his judgment the learned Judge refers to 
a number of decisions of the American 
Courts and also of Courts in England and 
the main conclusion to which he reaches 
is that there may be said to have been a 
prosecution, even though no action at all 
has been taken against the plaintiff. He 
observes: 

The prosecution — that act of the proeec.utor 
which_ roi-ders him liable to be cast in damages 
if malioious and not based on reasonable and 
probablo cause—commences when the prose¬ 
cutor has taken the initial step, namely, has 
mado his complaint to the Magistrate. The 
prosi oution may fail at one or other of various 
stages, but that cannot affect tho time of com¬ 
mencement of tho prosecution. 

We entirely agree with the above 
observation of the learned Judge. The 
view which we take is also supported by 
a decision of tho Bombay High Court in 
the case of Alimedbhai v. Framji Edulji- 
bnmboat (7). 

On tho second question urged in sup- 

suporfc of the appeal much need nob be 
said : 

It is not necessary, in order to succeed in an 
action for malicious prosecution, for tho plaintifi 
to prove that he h as suffered any special pecu- 

(C> [1915j 19 0, W. N. 985 = 27 I. 0. 419=20 
O. Li. J. 518. 

(7) [1901] 28 Bom. 226=5 Bom. Ii. R. 940. 
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niary loss through the conduct of the defen¬ 
dant. The unwarranted charge brought against 
him of criminal misconduct must of itself injure 
his reputation ; it may have led to an arrest, 
for which he would be entitled to further com¬ 
pensation. Odgers’ Common Law of England, 
2nd edition. Vol. I, p. 546. 

Tha plaintiff is the son of a taluqdar, 
who is also an Honorary Munsif and 
pays over Rs. 3,000 annually Govern¬ 
ment revenue. He has claimed only 
Rs. 500 as damages in the present case, 
which the lower appellate Court has 
allowed him. There is direct evidence 
in the statements of the plaintiff’s wit¬ 
nesses, which has been accepted as true 
by the Courts below, showing that the 
action of the defendants in making the 
report to the police and the complaint 
to the Magistrate 

caused a great deal of mental suffering to the 
plaintiff and brought him into contempt and 
ridicule in the eyes of his colleagues and equals. 
The plaintiff and his father also ran a good deal 
to Unao to consult pleaders. 

The trial Court further says that 

expenses must have been incurred. Consider¬ 
ing that the defendant is a tenant of the plain¬ 
tiff’s father and a Chamar by caste the com¬ 
plaint must havo been very painful to the plain¬ 
tiff. 

We, therefore, think that the decree of 
the lower appellate Court is correct in 
all respects. The appeal is dismissed 
with costs. 

j.V, Appeal dismissed. 
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Wazir Hasan and Gokaran Nath 

MlSRA, JJ. 

Abdul Rahman Deg —Defendant—Ap¬ 
pellant. 

v. 

Barkat Beg and anotho Plaintiffs— 

Respondents. 

S. A. No. 45 of 1027, Decided on 
11th September 1927, from the decree of 
the Addl. Sub-J., Sultanpur, D/- 9th 
Novombor 1925. 

Ouih Tj(iws Act (1«7G). S. 9, Cl. 1— "In order 
of their relationship'*—Competitors must be 
descended from common stock—They need not 
necessarily be heirs — Detween mother's brother 
and father's brother's son of the vendor the 
latter must succeed. 

The words “in order of their relation¬ 
ship” in S. 9 (1) do not refer only to such a 
class of persons amongst whom, on the fiction 
that the vendor was dead and the inheritance 
opened on the date of the salo, the heir or the 


heirs of the vendor exist. Those words simply 
mean “according to the degree in the line of 
relationship” with the vendor. The circle of 
relationship is much wider than the circle co¬ 
vering the heir or the heirs only, and in the 
law of pre-emption as enacted in the provision 
of Chap. 2, Oudh Laws Act, 1876. there is noth¬ 
ing to justify the Courts to interpret “in order 
of their relationship” in the restricted sense. 
74 P. R. 1906, Diss. from. [P 475, C 1, 2] 

Nearness in degree of relationship is the only 
test for determining the preferential right to 
pre-emptiou. But the relatiouship mentioned 
in S. 9 means consanguinity from a common 
stock. The law clearly requires the selection 
of one person of the nearest degree or by lot 
where there are several persons of equal degree 
in relationship to the vendor for the purpose of 
giving preferential right to buy. This, in the 
very nature of things, implies that the competi¬ 
tors and the vendors are descended from a com¬ 
mon stock : 14 O. C. 193 ; 4 O. C. 397 ; and 7 0 . 
C. 6, Poll. [P 475, C 1,2 P 476, 0 1] 

Where the vendee is the son of the vendor’s 
father’s brother and the pre-emptor is the 
brother of the vendor’s mother, but both are 
co-sharers, the pre-emptor is not nearer in 
degree to the veudee and he cannot, therefore, 
succeed. lP 476, C 1J 

Hyder Huscin —for Appellant. 

Khd’liquzaman —for Respondents. 

Judgment. —This is the defendant 
vendee's appeal in a suit for pre-emption 
from the decree of the Additional Sub¬ 
ordinate Judge of Sultanpur, dated the 
9th November 1926, affirming the 
decree of the Munsif of Musafirkhana 

dated the 17th June 1926. 

Under a deed of sale dated the 20th 
April 1925, Habib Beg and Shafi Beg, 
on behalf of himself and his. brother 
Islam Beg, acting under a power-of- 
attorney, transferred l/27th, -share in 
irahal Azam Beg and l/6fch share in 
mabal Razzak Beg, situate in the village 
of Parwa, pargana Baraunsa, distriot 
Sultanpur, to Mirza Abdur Rahman Beg 

for a sura of Rs. 375. The vendors and 

• 

the plaintiff pre-emptor are co-sharers 
in the said mabals, and it is agreed that 
the vendee is also a co-sharer in the 
same mahals. The question for deter¬ 
mination, therefore, is as to whether 
the pre-emptor or the vendee has a pre¬ 
ferential right to acquire the property 
in suit. The answer to this question de¬ 
pends upon the interpretation of Gl. (1). 
S. 9, Oudh Laws Act, 1876. This 
clause is as follows : 

1st, to co-shares of the sub-division (if any) of 
tlio tenure in which the property i** comprised* 
in order of their relationship to the vendor or 
mortgagor. 
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and the precise words of the clause re¬ 
quired to be interpreted are “in order of 
their relationship.” 

The vendee is the son of Muhammad 
Yar Beg. Muhammad Yar Beg had a 
brother Ishaq Beg. The vendors are the 
sons of Ishaq Beg. The pre-emptor is 
the brother of Mb. Salima, who was the 
wife of Ishaq Beg and the mother of 
the vendors. On those facts tne Courts 
below have held that the pre-emptor is 
nearer in relationship to the vendor than 
the vendee and on that ground have 
decreed the claim for pre emption. 

The argument in appeal is that the 
nearness in the relationship should be 
determined on the basi® of the position 
of the parties in the line of inheritance. 
In support of this argument reliance is 
placed upon a Pull Bench decision of 
the late Chief Court of the Punjab in 
the case of Karim BaTchsh v. Jehandad 
Khan (1). It is admitted and the admis¬ 
sion is correct in law, that in the event 
of the opening of the inheritance to the 
estate of the vendors to-day, the vendee 
is entitled to inherit in preference to the 
preemptor. 

We are of opinion that neither the 
view taken by the Courts below nor the 
argument advanced in support 
appeal before us is correct. In 
of Muhammad Ayuh Khan 
Kaniz Fatima Bibi (2), Mr. 

(now Mr. Justice Lindsay) in the late 

n° Judicial Commissioner of 

Uudh decided that nearness in degree 
of relationship was the only test for 
determining the preferential right to 
pre-empt. To this extent we agree with 
that decision and we do not agree with 
the Pull Bench ruling of the Punjab 
bief Court that co-sharers “in order of 
eir relationship" only connote the co- 
snarers who are the nearest heirs. It 
seems to us that it is technically incor- 
rec to say that there are nearer heirs 

re “ ofc0r heirs. On the opening of 
inheritance such persons who are en¬ 
titled in law to succeed, is the heir 
are the heirs. The words “in order 
their relationship" do not refer, 

amon^r ^ SUch ' a class cf Persons 
amongst whom, on the fiction that the 

vendor was dead and the inheritance 

opened on the date of the sale, the heir 

or jhe heirs o f the vendor exist. We 

il 7f ?• 1906=137 P. J,. R. 1906. 
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think that those words ^ simply meanj 

according to the degree in the line of 
relationship' with the vendor. This is 
clearly the natural and the most gram¬ 
matical meaning. The circle of relation¬ 
ship may be, and generally is, much 
wider than the circle covering the heir 
or the heirs only, and in the law of pre¬ 
emption as enacted in the provisions of 
Chap, 2, Oudh Laws Act, 1876, there is 
nothing to justify the Courts to interpret 
in order of their relationship” in the 
restricted sense. For the same reason 
we do not agree with the opinion ex¬ 
pressed in Mohammad Taki Ali Khan v 
Mohammad Ali (3) "that relationship- 

must be such as would allow of inheri¬ 
tance.” 

Obviously no difficulty of interpreta¬ 
tion can arise in a case where both the 
vendee and the pre-emptor are co¬ 
sharers but neither is related to the 
vendor, nor in a case where only one of 
them is so related and the other is not- 
But difficulty arises where both the 
voDdee and the pre-emptor are related to 
the vendor, and the present case is one 
of that nature. 

Now the degree of relationship in which 
two persons stand to a third person neces¬ 
sarily connotes the idea that the three are 
the descendants of one common ancestor. 
This cannot be true of a case in which- 
the vendee and the vondor are descended 
from one common stock and the vendor 
from another. It seems to us a contradic¬ 
tion in terms to say that one person is 
nearer in degree of relationship than 
another person to a third porson when 
all the three are not descended from one 
common stock. It was held in Karam 
Husain v. Ragliubar Dayal (4). that the 
“order of relationship” relates to con-[ 
sanguinity from a common stock. It 
was again so held in Mt. Jofri Begum 
v. Mt. Gulab Kuar (5). Lastly it was 
bold in Muhammad Ayub Khan v. Mt. 
Kaniz Fatima Bibi (2), already referred 
to, that the relationship mentioned in 
S. 9. Oudh Laws Act, 1876, means con¬ 
sanguinity from a common stock. Tho 
law clearly requires the selection of one 
porson of tho nearest degree or by lot 
where there are several persons of equal 
degree in relationship to the vendor foi 


(3) .Twain Prasad Select Cases, Appendix 7 

(4) 11900] 4 O. C. 397. * '* 

(5) [190-1 j 7 O. C. 6. 
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the purpoae of giving the preferential 
right to buy. This in the very nature 
of things implies that the competitors 
and the vendors are descended from a 
common stock. 

On the above interpretation it must 
be held that the plaintiff has failed to 
establish that he is nearer in degree 
than the vendee to the vendor and that 
be has also failed to establish that he is 
equal in degree with the vendee to the 
vendor. His claim for pre-emption must, 
therefore, fail. 

We accordingly allow this appeal, set 
aside the decrees of the Courts below 
and dismiss the plaintiff’s suit with 
.costs in all Courts. 

r.K. Appeal allowed. 
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Wazir Hasan and Gokaran Nath 

Misra, JJ. 

Zamin Abbas —Plaintiff—Applicant. 

v. 

Rachhmi Narain and another —Defen¬ 
dants—Opposite Party. 

Application No. 18 of 1927, Decided 
on 22nd September 1927, from the 
decisiou of the 2nd Addl. Judge, Small 
Cause Court, Lucknow, D/- lGbh March 
1927. 

^ Provincial Small Cause Courts Act, Sch. 2, 
Art. 15— Suit Jor redemption of a pawn or Its 
value not being for specific performance is not 
exempted under Art, 15. 

A suit for redemption of certain articles 
pawned by the plaintiff with defendant, and, in 
the alternative, for recovery of their value, is 
not a suit for speoiGc performance and thus is 
not exempted under Art. 15 Soh. 2, Provincial 
S nail Cause Courts Act (9 of 1887) : A. I. R. 
1921 Oudh 124, Diss. from 18 A. L>. J. 351, Poll. 

[P 478 O 1] 

Mohammad Ayub —for Appellant. 

S. N. Roy —for Opposite party. 

Judgment.—This is an application 
for revision arising out of a suit brought 
by the plaintiff-applicant in the Court of 
the Second Additional Judge of Small 
Causes Lucknow. It originally came up 
before one of us and on a reference it has 
now been placed before a Bench. 

The suit out of which this application 
arises was one for redemption of certain 
articles pawned by the plaintiff with 
defendant 1, and, in the alternative, for 
recovery of their value. The learned 


Judge held that the suit was not cogni¬ 
zable by the Court of Small Causes, 
being a 9uit for specific performance and 
thus exempted from its cognizance under 
Art. 15, Sch. 2, attached to the Provin¬ 
cial Small Cause Courts Act (9 of 1887). 

In revision it is contended that a suit 
for redemption of pledged articles cannot 
be considered to be a suit for specific 
performance of contract. It was merely 
a suit for the recovery of the articles 
pledged, or for recovery of money on 
account of the price of the articles, it 
being the alternative relief claimed in 
the present suit. 

The question which we have, there¬ 
fore, to decide in the present case is 
whether a suit of the nature like the 
present one can be considered to be a 
a suit for specific performance. The 
learned Judge of the Court of Small 
Causes relied upon a ruling of the late 
Court of the Judicial Commissioner of 
Oudh reported in Babu Ram v. Kakrauli 
Estate (1). The case was decided by Mr. 
Lindsay, J. C., (now Mr. Justice Lindsay). 
He held that under Art. 15, Soh, 2, Pro¬ 
vincial Small Cause Courts Act (9 of 
1887) such a suit was not cognizable by 
the Court of Small Causes on the ground 
that it was a suit for the recovery of 
specific property and as such must be 
deemed to be a suit for specific perfor¬ 
mance. With great respect to the 
learned Judge who decided the case we 
regret we are unable to taue that view. 

The article which we have to inter¬ 
pret in the present case is Art. 15, Sch. 2, 
attached to the Provincial Small Cause 
Courts Act (9 of 1887). Chap. 2, Specific 
Relief Act (1 of 1877) deals with specific 
performance of contracts and is headed 
as such. Chapter 3 of the said Acl 
deals with rectification of instruments. 
Chapter 4 of the said Act deals with 
rescission ol contracts and is headed as 
such, and Chaps. 9 and 10 of the said 
Act deal with injunctions. Bearing in 
mind Arts. 16 and 17 of the schedule, it 
appears to us to be clear that when the 
Legislature framed Art. 15, Sch. 2, 
Provincial Small Cause Courts Act, they 
had in view suits for specific performance 
or rescission of contracts as contemplated 
by Cbaps. 2 and 4, Speoifio Relief Act 
(1 of 1877). Art. 16, Sch. 2, exempts a 
suit for rectification or cancellation of 
instruments from the cognizance of the 
(1) A.l.R. 1921 Oudh 124. 
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Court o£ Small Causes and Art. 17 simi¬ 
larly exempts from its cognizance a suit 
to obtain an injunction. We think we 
are safe in concluding that Arts. 15. 16 
and 17 were framed by the legislature 
to cover suits under the Specific Belief 
Act. We also find that an express provi¬ 
sion has been made in Art. 6, Sch. 2, of 
the said Act exempting a suit brought 
by a mortgagor of an immovable pro¬ 
perty for the redemption of the mortgage 
from the cognizance of a Court of Small 
Causes. If the view that a suit for 
redemption of a mortgaged property is 
to be considered as a suit for the specific 
performance of the contract were to be 
accepted, there appears to us to have 
been no necessity for the legislature to 
have introduced a separate article to 
cover such cases. The inference, there¬ 
fore, seems to us to be obvious that 
where a mortgagee comes to Court for 
the purpose of enforcing his mortgage 
either by foreclosure or by sale of the 
property mortgaged, or where the mort¬ 
gagor seeks redemption of the mortgaged 
property, the suit cannot in any of 
these cases be considered to be a suit for 
specific performance. As stated above 
if that had been the view taken by the 
legislature, it would have been quite 
unnecessary to enact Art. 6, Article 15 
being quite sufficient for the purpose. 

We would further like to state that 
there are recognized in law two kinds of 
contracts, one called executory contract 
aDd the other executed contract. An 
executory contract, according to Lord 
Selborne, is one which is 

not intended between the parties to be the 
final instrument regulating their mutual rela¬ 
tions, while an executed ooutraot is oue, which 
is intended to be thus final. 

Where, for instance, the goods are bar¬ 
gained for a»nd sold, the price being paid 
down and the delivery made on the spot, 
nothing more remains to be done by 
either party, the contract may be said to 
have been performed, or executed. If, 
on the other hand, only the bargain is 
struck and the payment of price or 
delivery or both are postponed to a 
future date, the contract is an execu¬ 
tory one : vide Dr. S. C. Ba nnerji's Law 
of Specific Belief, 2nd Edition, p. 21. 
Snell in his well-known work on Equity 
defines “specific performance’’ 

as turning an executory contract into an 
exeoutod one, by decreeing the execution of the 
document (or other thiu h ), which in and by 


executory contract is provided for” vide Snell 
on Equity, 15th edition, p. 527. 

A contract of pledge of moveables is 
essentially a contract of bailment. In 
Chap. 9, S. 148, Indian Contract Act (9 
of 1872), bailment is defined as: 

delivery of goods by one person to another for 
some purpose upon a contract that they 6bal], 
when the purpose is accomplished, be returned 
or otherwise disposed of according to the direc¬ 
tions of the person delivering them. 

The person delivering the goods is 
called the bailor and the person to whom 
they are delivered is called the bailee. 
It, therefore, appears to us that a con¬ 
tract of pledge becomes complete when 
the pledgor hands over those goods 
to the pawnee after the receipt of 
money for which they have been pawned 
or pledged. If after the contract is 
complete the pawnee desires to recover 
the money, which he had lent to the 
pledgor or the pawnor, or if the pawnor 
sues for recovery of the goods pawned on 
condition of the payment by him of the 
money due to th9 pawnee, he cannot, in 
our opinion, be considered to be suing 
for the specific performance. He «is no 
doubt suing to enforce a right inciden¬ 
tal in law to a contract of this nature. 
After the loan is received and the goods 
have been bailed the contract becomes 
an executed one. It passes from the 
domain of an executory contract into 
that of an executed contract. 

To make our moaning clearer : if the 
contract of bailment by pledge is not a 
completed transaction and therefore 
ineioiy an executory contract and not an 
executed contract the suit would not be 
coguizable by a Court of Small Causes. 
Eor instance, where the pledgee has been 
delivered possession of the goods pledged 
but has not paid the money which he 
promised to advance ; or where the pled¬ 
gor has received the money agreed to be 
advanced to him but has not delivered 
possession of the goods promised to be 
pledged, and a suit is brought in the one 
case by the pledgee for recovery of the 
goods promised to ho pledged and in the 
other case by the pledgor for recovery of 
money promised to be advanced, a suit 
of either of those descriptions would un¬ 
doubtedly ho a suit for specific perfor¬ 
mance of a contract. In short, it would 
be a suit asking the Court to grant relief 
by converting the executory contract into, 
an executed one. If, however, *the bail- 
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menb of the goods has taken place and 
the money has also been advanced to the 
pledgor of these goods, the contract of 
pledge becomes a completed contract .in 
the sense that it must be reckoned as an 
executed contract. If, therefore, subse¬ 
quently any one of the parties chooses 
to enforce any right arising out of that 
contract he cannot be deemed, in our 
opinion, to be suing for the specific per¬ 
formance of his contract. 

The learned counsel for the respon¬ 
dent, we may state, bad to admit that if 
a pawnee sues for recovery of his money, 
his suit cannot be considered to be of the 
nature of a suit for specific performance 
of contract. If this is the the real posi- 
sion, we fail to see why a suit brought 
by the pawnor for recovery of the goods 
bailed on condition of the payment of 
the money due to the pawnee should be 
considered to be a suit for specific per¬ 
formance. 

In the view which we have taken 
of Art. 1 b, we are supported by a deci¬ 
sion of the Allahabad High Court re¬ 
ported in Mathura v. Raghunath Sahai 
( 2 ). Sir P. C. Banerji, J. f held that the 
suit before him in that case being a suit 
brought by the plaintiffs for the reco¬ 
very of the pledged ornaments and, in 
the alternative, for their value was cog¬ 
nizable by the Court of Small Causes. 

We, therefore, accept this application 
for revision, set aside tho order of the 
Second Additional Judge of tho Small 
Cause Court, and direct that tho suit be 
reinstated at its original number and 
tried on the merits. The applicant will 
get his costs in this Court. 

_R.K.__ Revision accepted. 

(») [1920] 18 A. L. J. 354=58 I. G. 663. 
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Stuart, C. J m and Raza, J. 

Iqbal Narain —Defendant—Appellant. 

v. 

Kailas Narain — Plaintiff—Respon¬ 
dent. 

Rent Appeal No. 34 of 1027, Decided 
on 8 th September 1927. 

(<j) Co-sharer — Lambardar — Liability for 
Interest in case of negligence. 

A lambardar can be charged with interest on 
arrears of profits when it is established that he 
had been negligent in his fiduciary position to¬ 
wards his co-sharers : A. I. R. 1924 Oudh 319, 
p oll. [P 478 C 2] 


. B. N. W. Ry. Co. 1927 

(6) Civil P, C., S. 100 —Negligence is question 
of fact. 

The question of negligence is a question of 
fact and hencu cannot be reopened in seaond 
appeal. [p 473 q 2 ] 

Ali Zaheei —for Appellant, 

Judgment.—We agree with the views 
taken in the case quoted by the learned 
District Judge— Aditya Prasad v. Chliote 
Lai (1). This lays down correctly that, 
a lambardar can be charged with inte-; 
rest on arrears of profits when it is 
established that he had been negligent 
in his fiduciary position towards his co¬ 
sharers. That is tho law. The ques¬ 
tion of negligence is a question of fact 
and that question of fact having boon 
decided against tho appellant in the 
lower appellate Court cannot bo re¬ 
opened on second appeal. We therefore 
dismiss this appeal under O. 41, R. 11. 

___ Appeal dismissed. 

(1] A. I. R. 1924 Oudh 319. 

A. I. R. 1927 Oudh 478 (2) 

Stuart, C. J., and Raza, J. 

Bala Prasad —Plaintiff—Appellant. 

v. 

B. N. W . Ry. Co. —Defendant—Res¬ 
pondent. 

S. A. No 80 of 1927, Decided on 16 th 
September 1927, from the decree of the 
1 st Additional District Judge, Barabanki, 
D/- 19th November 1926. 

(а) Railways Act. S. 77—Stiff for compen¬ 
sation for non-delivery—Possibility of goods 
being with Railway Company — Notice <s not 
necessary—A letter for open delivery was held 
good business notice. 

No notice is necessary under tho provisions 
of S 77 in a suit against a Railway Company, 
for compensation for non-delivery of goods, 
where it is not certain that there has been any 
loss, destruction or deterioration and the goods 
may still be in possession of the Railway Com¬ 
pany. A letter to the Agent of the Railway 
Company asking open delivery was held a per¬ 
fectly good business notice. [P 479 C 2] 

(б) Limitation Act, Art. 31— Time runs when 
open delivery is due. 

Iu a suit against a oarrior for compensation 
for non-delivery of goods, time begins to run 
when the goods ought to be delivered, i. e., when 
consignee is entitled to open delivery. [P 480 C lj 

J. N. Afisra and Ali Zaheer —for Applt. 

C. N. Mukerji —for Respondent. 

Judgment. —The facts out of which 
thi9 second appeal arises are as follows: 
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The plaintiff-appellant Bala Prasad is a 
trader with a fairly large business in the 
Bara Banki District. On the 17th April 
1923 four boxes were consigned to him 
from Moti Hari railway station on the 
Bengal and North Western Railway to 
the Bara Banki railway station which is 
also on the Bengal and North Western 
Railway. The consignment arrived some - 
where before the 28th April. The 
plaintiff consignee, on inspecting the 
consignment, asserted that although three 
of the packages were a portion of the 
consignment, as consigned, the fourth 
package was not a portion of the consign¬ 
ment and he refused to take ordinary 
delivery and demanded open delivery. 
The station master, under the rules, was 
not competent to give him open delivery 
and his requests to obtain open delivery 
were at first of no avail. We find that 
on the 16th July 1923, the plaintiff- 
appellant sent the following letter to the 
Agent, Bengal and North Western Rail¬ 
way, Gorakhpur, and the Secretary of 
State for India in Council, through the 
Deputy Commissioner of Bara Banki— 
he took the latter course to cover the 
possibility of the claim being considered 
to be a claim against a State Railway — 
and sent copies to other interested par¬ 
ties. The letter is as follows : 


Tvr Mo il Hari to Bara Banki Parcel Way Bill 
No. 2954 of 17th April 1923, four boxes. The 
abovo consignment lies undelivered at Bara 
Banki railway station till now, although about 
three months have elapsed since it reached here, 
instead of four bales of consignment only three 

P r ? senfc and th e remaining one appears not 
be addressed to me and changed in transit. 
1 wrote several times to the Traffic Inspector 
and statmn master asking for delivery of so much 
of the goods as are mine, after noting its con¬ 
dition and also requested, if they thought pro¬ 
per an open delivery, but no delivery has been 

made as yet, e, ther open or otherwise, putting 

SS-fW ? aor “° I us loss - The station master 

h ? Wl " nofc 8 Jve delivery without 
instructions from the higher authorities. 

bv 1 fS qn oQ J 0 "* therefore, to arrange for delivery 
nn fK 23rd mstant, for I will leave fchi s place 
? 9a nae < * ate * °l se I am sorry 1 will bo 
obliged to claim full price with interest, etc. 


After further correspondence open 
ueiivery was taken by the plaintiff-appel¬ 
lant on the 22nd September 1923. Ho 
asserted that when the consignment was 
opened it was discovered that, although 

the boxes were his boxes, the 
lourtn box was a box which had never 

f ® ; 0n con3 *S n0 J him and which con- 

^0- good* of a value considerably 


than the goods which bad been consigned 
to him. He accordingly instituted a suit 
against the Railway Company on the 
22nd September 1924—the 20th and 21st 
September were close holidays—for 
Rs. 2,191-7-0 damages. The Company 
contested his claim on a variety of 
grounds. It asserted that the suit was 
bad for want of notice under S. 77, 
Act 9 of 1890, and that the suit was also 
barred by limitation. It was further 
asserted that the box in question was the 
box which had beep consigned to the 
plaintiff. Evidence was called on both 
sides. The learned Subordinate Judge 
in a very careful and reasoned judgment 
decided the suit in the plaintiff's favour 
for Rs. 1,841-8*0, certain interest and 
costs. The learned Additional District 
Judge reversed the decree deciding only 
one point. He found that the suit was 
bad for want of the issue of a notice 
under S. 77. The present appeal is filed. 

In respect of the ground on which 
the lower appellate Court has allowed 
the appeal and dismissed the suit it is 
sufficient for us to say that in the first 
place we are not satisfied that any notice 
was^ necessary under the provisions of 
S. 77. This was clearly a suit against a 
carrier for compensation for non-delivery 
of goods. It was by no means certain 
that there bad been any loss, destruction 
or deterioration. The goods may still be in 
possession of the Railway Company. But 
it is sufficient to say that if such a notice 
wore required the letter of the 16th July 
July 1923, is, in our opinion, an absolutely 
sufficient notice. We do not agree with 
the learned Additional District Judge in 
his views. We do not consider the letter 
in the least vague, and we consider it a 
perfectly good business notice. We 
therefore reverse the decision of the 
lower appellate Court. It is then open 
to us to return the appeal to the lower! 
appellate Court for decision of the points 
which it has not yet decided. Wo con¬ 
sider, howover, that it would be very 
unfair to the plaintiff-appellant if we 
took that course. Nearly two years have 
already elapsed since he instituted the 
suit and wo consider that ho is entitled 
to as speedy u, docision as possible. There¬ 
fore as the evidence on the record is suffi¬ 
cient for the purpose we propose, under 
the provisions of S. 103, Civil P. C and 
O. 41, R. 21 to determine all the points 
which the lower Court has left undeter- 
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mined. The first] of these points is the 
point of limitation. We consider that 
this was a suit against a carrier for com¬ 
pensation for non-delivery of goods. The 
time from which the period began to 
run was the period when the goods ought 
to be delivered. That date we consider 
to have been the 22nd September 1923, 
the date when the railway at last per¬ 
mitted open delivery. The plaintiff- 
appellant was entitled to open delivery 
and was well within his rights in refus¬ 
ing to take anything short of open deli¬ 
very. We are satisfied upon the evi¬ 
dence that the first opportunity he had 
of obtaining open delivery was on the 
22nd September 1923, and we, therefore, 
take the limitation as having commenced 
from that date. The suit was thus 
within limitation. The next question 
which we have to decide is the question 
of fact, which was decided by the learned 
Subordinate Judge in the first and seventh 
issues. We have very little to say here. 
We have been through the evidence and 
through the careful judgment of the 
learned Subordinate Judge, and we are 
satisfied that the view which he has 
taken on the evidence is absolutely 
correct. We agree with him that a box 
consigned to the plaintiff-appellant never 
reached him and that the missing box 
contained the articles which the plain¬ 
tiff-appellant asserts it did contain. We 
find that the damages allowed by the 
learned Subordinate Judge are the 
correct damages. As a result we allow 
the appeal, restore the decree of the 
learned Subordinate Judge as it stands 
and direct that the Railway Company 
pay its own cost3 and those of the plain¬ 
tiff-appellant in this Court and in the 
Court below. 

r.K. Appeal allowed. 


A. I. R. 1927 Oudh 480 

Wazir Hasan, J. 


Chandrapal Singh —Plaintiff—Appel¬ 
lant. 


v. 

jfrfagesar Singh and another —Defen¬ 
dants— Respondents. 

S. A. No. 170 of 1-927, Decided on 14th 
July 1927, from tho judgment and decree 
of the Sub-Judge, Sultanpur, D/- 4th 
February 1927, in Civ. App. No. 214 
of 1924. 


U . P. Land Revenue Act (1901), S. 118—Par- 
tition by revenue Court■—Possession left with 
person in possession—Site allotted to another — 
Latter cannot eject the former—He can only 
recover ground rent. 

'Where a person in aotual occupation of 'a- 
family house is left in possession thereof by the 
Court of Revenue in partition proceedings, but 
the Court allots the site to another, the latter 
cannot eject the person in possession who is only 
liable to pay gronad rent to that other. That the 
rent was not assessed does not affect bis right of: 
residence : 39 All. 707, ( F.B .) Foil. [P 481, 0 1] 

Rauf Ahmad for Gulam Hasan —for 
Appellant. 

Radkakrishna —for Respondent 1 


Judgment. —This is the plaintiff's 
appeal from the decree of the Subordi¬ 
nate Judge of Sultanpur, dated the 4bh 
February 1927, modifying the decree 
of the Munsif of Musafirkhana, dated the 
30th October 1926, on an appeal by the 
plaintiff. 

The facts are as follows : 

The parties are own brothers. In the 
year 1925 there was a partition of the 
joint property under tbe provisions of 
the U. P. Land Revenue Act, 1901. In 
making this partition the revenue Court 
proceeded to deal with the family house 
as well. According to the partition 
proceedings the site of that portion of 
the house which was habitable at the 
time was allotted to the plaintiff and 
in the description of the site the super¬ 
structure standing thereon was also men¬ 
tioned The plaintiff seeks to recover 
possession of the allotted area together 
with the superstructure from the hands 
of the defendants. 


The Court of first instance gave the 
plaintiff a decree in terms of the prayer 
in the plaint. The lower appellate 
Court, on appeal by the plaintiff, has 
modified the decree of the Court of first 
instance by making a decree for joint 
possession. There is no objection by 
the defendants to this form of the decree 

but the plaintiff is altogether dissatisfied 

and seeks the restoration of the decree 
of the Court of first instance. 

I am unable to accede to tbe plaintiff s 
prayer. The action of the < -' onrfc Q i > K 
revenue in effecting the partition of 1925 
must be deemed, in tbe absence of a°y 
evidence to the contrary, to have bee n 
according to law in the matter of house 
property. The provision of law nudeir 
which that Court oould act is embodie 
in S. 118, U. P. Land Revenue Act, IwU 
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According to that section I must hold 
that the delendants, who are found by 
the Courts below to have been in actual 
occupation of the family house, were 
left in possession thereof by the Court 
of revenue and would have been liable 
to pay ground rent to the plaintiff had 
such rent been assessed by the same 
Court. That the rent was not assessed 
does not, however, in any manner affect 
the defendants' right of residence. This 
they must be left to enjoy and the plain¬ 
tiff, as the owner of the site, must seek 
his remedy according to law. The 
conclusion at which I have reached is 
supported by a Pull Bench decision of 
the High Court at Allahabad in the case 
of Sarup v. Lai Lala (l). No other 
point was urged at the hearing of the 
appeal. 

The appeal fails and is dismissed with 
cogts. 

Appeal dismissed. 
iTc7589=15 a.l.j, 

toi \r 


A. I. R. 1927 Oudh 481 

Wazir Hasan and Gokaran Nath 

Misra, JJ. 

Chitar Ket Singh —Defendant—Appel 
lant. 


v. 

Kanhaiya Bakhsh Singh —Plaintiff— 
Respondent. 

First Rent Appeal No. 36 of 1926, De¬ 
cided on 23rd September 1927, from 
the decree of the 1st Cl. Asst. Col¬ 
lector, Bahraich, D/- 15th July 1926 

A f l (1 , 886) ’ 108 ’ Cl - 1 5—Suit 

fn ™VL * U ? 9 to , accoun * for collections is liable 

bLt 7?o k l fnr°?J UCh , S are baSiS of 9 rOSS rental 

out not for interest on such profits. 

f _? n ® ®£ ifc by a c °- sh arer against the lambardar 
produoR a ar ° ° V rof } tB ’ the defendant failed to 
burte^? y aCC ^° Un u ^collections and dis- 
PhJfnSfT l 3 made by hlm a3 lambardar and the 
rental. givea a deoreo on th © basis of gross 

£ he defendant’s negligence amoun- 
S d m ° n V b H h of fiduciary duties imposed on 

K ara 0 t ^f,°l a Iamba rdar, but still ho 
de^ fi ^ , saddled w ^ h interest when the 

Profit* IT# f d |f d fc ° P laia «ff his share in the 
S ° f th ® mahal on the basis of gross de- 

S fits J en r taI D ; 1927 ° ud} * 337 (F. 

-O.J and A. I. B. 1927 Oudh 332, Bel. on. 

Tir -rxr - , CP 482 C 1] 

lant' ^ Va%im * or Ali Zaheer —for Appel- 

Ali Mohammad —for Respondent. 

1927 0/61 & 62 


Judgment. —This is the defendant’s 
appeal from the decree of an Assistant 
Collector of the First Class of Bahraich, 
dated 15th July 1926. 

The defendant is the lambardar in a 
mahal called mahal Jagatpur. The plain¬ 
tiff is a co-sharer in that mahal. The 
defendant has also a share in the same 
mahal. The suit out of which this ap¬ 
peal arises is one under Cl. (15), S. 108, 
Oudh Rent Act, 1886, for a share 
of profits. The defendant has failed to 
produce any account of the collections 
and disbursements which he made in the 
capacity of a lambardar. 

The Court below has decreed the plain¬ 
tiff s claim on the basis of gross demand. 
The question in appeal is whether it has 
done so rightly. The points which arose 
for the purpose of deciding that ques¬ 
tion were referred to a Full Bench by 
the order dated the 27th April 1927, in 

Chitar Ket Singh v. Kanhaiya BaJcsh 
Singh (1). 

They were as follows : 

1 Can a Court decree to a co-eharer, who 
claims his share of profits from a lambardar 
under 8. 108 , Cl. (15), Oudh Rent Act, 1886, not 
only his share of profits actually collected, but 
also his share of the profits which have re¬ 
mained uncollected owing to the negligence or 
misconduct of the lambardar ? 

2 (a). Is a lambardar under a legal or an 
equitable obligation to maintain accounts of his 
collections and expenses of the joint estate ? 

(b) If the answer to (a) is in the affirmative, 
then, if the lambardar fails to fulfil the obliga¬ 
tion, can he, when accounts are taken, in a suit 
under 8 .108, Cl. (15), be mado liable for the 
gross rental ? 

Reference has now returned to us with 
the answers given to the questions by 
the Full Bench in Chitar Ket Singh v. 
Kanhaiya Baksh Singh (1) and we have 
now to decide the appeal in accordance 
with those answers. 

The Full Bench has approved of the 
decision of one of us in the case of Shiva 
JDayal Singh v. Bam Narain (2). 

Mr. Muhammad Wasim, on behalf of 
tho appellant, has stated that he is not 
in a position to contest the view that 
the defendant-appellant is guilty of 
some negligence and that that neligence 
amounts to a breach of fiduci¬ 
ary duties imposed on him in the 
character of lambardar. This is in ac¬ 
cordance with the decision in the case 
just now m entioned but he argues on the 

(1) A. I. R. 1927 Oudh 337TF 713.) 

(2) A. I. R. 1927 Oudh 332. 
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authority of the same decision that the 
defendant lambardar is not liable to ac¬ 
count to the plaintiff on the basis of de¬ 
mands and also to pay interest on the ar¬ 
rears of profits. This contention must be 
accepted as sound. Mr. Wasim further 
says that the defendant may be charged 
with interest and not be made liable to 
give a share to the plaintiff on the basis 
demands. 

It might have been possible for us to 
accept the last-mentioned argument of 
Mr. Wasim had his client taken the trou¬ 
ble of proving what was the amount of 
collections actually made by him. He 
has given no evidence either oral or docu¬ 
mentary in this behalf. The Courts below 
have also not given any finding as to 
what the actual collections were. On 
the merits of the case, therefore, we are 
unable to accede to Mr. Wasim’s argu¬ 
ment. 

It follows, however, from what we 
have already stated that the defendant- 
appellant should not be saddled with 
interest also when the decree awards to 
the plaintiff his share in the profits of 
the mahal on the basis of gross rental. 

We accordingly allow this appeal, 
modify the decree of the Court below to 
this extent only that the decree of that 
Court in so far as it awards any interest 
to the plaintiff for the past or future is 
set aside. The rest of the decree is 
maintained. Costs which might be com¬ 
mensurate with the interest allowed by 
the Court below shall not be allowed to 
the plaintiff in that Court. The decree 
of the Court below in the matter of 
costs in other respects shall also hold 
good. As to the costs in this Court we 
direct that each party shall bear his 
own costs. 

j.V. Appeal partly allowed . 


* A. I. R. 1927 Oudh 482 

Wazir Hasan and Gokaran Nath 

Misra, JJ. 

Mathura —Defendant—Appellant. 

v. 

Udey Bhan Singh and another — 
Plaintiff and Defendant—Respondents. 

S. A. No. 1 of 1927, Decided on 20th 
September 1927, from the decree of the 
Sub-Judge, Rai Bareli, D/* 22nd Septem¬ 
ber 1926. 


# (a) Part-performance — Doctrine applied 
between vendor and vendee—Third person can¬ 
not take advantage of it. 

The doctrine of part-performance is one of 
equitable estoppel and a third party not being 
privy to the transaction on which the estoppel 
rests can take no advantage of it. The sale, 
even in the absence of a registered deed to evi¬ 
dence it, may be an effective sale by reason of 
the estoppel as a transaction between the ven¬ 
dor and the vendee, but there the estoppel ends. 

[P 483, C 1] 

( 6 ) Landlord and tenant — Tenant selling 
house for consideration and relinquishing 
his rights — Abandonment is complete — Sale 
invalid on account of custom and want of 
registered deed—Transferee is a trespasser and 
can be ejected by the landlord. 

When a tenant transfers possession of a house 
to a stranger for consideration and thereby 
relinquishes all his rights in the house, the 
abandonment on the part of the tenant is com¬ 
plete ; but where the transfer is invalid both for 
the reason of there being no registered docu-» 
ment to prove it and also for the reason that 
such a transfer is forbidden by the village ous- 
tom, the transferee acquires . uo rights under 
that transfer. His possession therefore is that 
of a trespasser and the owner of the land, th§ 
landlord, is entitled to eject the transferee: 
A. I. R. 1925 Oudh 2G2, and 319, Poll. 

[P 433, C 1, 2] 

D. K. Seth —for Appellant. 

Radha Krishna for Bisheshwar Nath 
—for Respondent 1. 

Jugdment. —This is the appeal by 
Mathura, defendant 1, from the decree 
of the Subordinate Judge ot' Rae Bareli, 
dated the 22nd September 1926, re¬ 
versing the decree of the Munsif of the 
same place, dated the 3rd June 1926. 

The plaintiff is the proprietor of the 
village Bainti, pargana Kumhrawa, dis¬ 
trict Rae Bareli. He claims possession 
of a house together with the site thereof, 
which formerly befonged to Mathura, 
defendant 1. The plaintiff’s case is that 
Mathura sold the house to Paridin. 
defendant 2; that under the village 
custom the sale was invalid, Mathura 
having no right to transfer the house 
and that in the right of the proprietor of 
the site he is entitled to the possession 
of the house together with the land on 
which it stands. Mathura’s defence was 
that he had made no sale but that he 
had transferred possession of the house 
in question to Paridin on an agreement 
of rent being paid by Paridin for the 
occupation of the house. Paridin ad? 
mitted the sale. 

The consideration for the sale is found 
by the Court below to be the sum of 
Rs. 112-8-0 and according to the lower 
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appellate Court Paridin hag paid only 
Rs- 25 ag part consideration of the sale. 
No sale-deed was executed and on that 
ground the trial Court dismissed the 
suit. On appeal the lower appellate 
•Court has come to the conclusion that 
•the sale must be held valid in spite of 
the absence of a registered deed for that 
purpose on the ground that there has 
been part-performance in relation to 
that transaction, the vendee having paid 
a part of the consideration and the ven¬ 
dor having delivered possession in pur¬ 
suance thereof. 

In appeal it is argued on behalf of the 
vendor that the view taken by the Court 
‘below as to the application of the doc¬ 
trine of part-performance was erroneous. 
On the side of the respondent the argu¬ 
ment in support of the decree of the 
Court below is that the findings of the 
Court below that Mathura has parted 
with the house altogether and that he 
'has put Paridin in possession thereof and 
has received Rs. 25 towards the consi¬ 
deration of the transfer establish a case 
of abandonment by the tenant who had 
no other right in the house except that 
of occupation. This being so, it is argued 
that the plaintiff being the owner of 
the land on which the house stands is 
entitled to enter into possession. 

We are of opinion that the appeal 
fails on the ground now urged on behalf 
of the respondent. The doctrine of part- 
performance is clearly one of equitable 

estoppel and the plaintiff-respondent not 

being privy to the transaction on which 
the estoppe! rests can take no advantage 
of it. The sale, even in the absence of a 
registered deed to evidence it, may be an 
effective sale by reason of the estoppel 
as a transaction between the" vendor and 
the vendee but there the estoppel ends. 
Ihe argument on the side of the respon¬ 
dent based on abandonment, it seems to 

b0 t a , GCepfc0d ’ Tho facfcs found 
by the Courts below clearly establish that 

Mathura has transferred the possession 

11 1 X °V e fc( ?. Pari <3in for consideration 
and thereby relinquished all his rights 

in che said house. That being so. the 

abandonment on the part of Mathura is 

complete and as the transfer which ho 

has made is invalid both for tho reason 

of there bemg no registered document to 

, P . °y 0 lfc , aDd , al3 ? for the reason that 

a V’ an3fe , L * 13 forb idden by the vil¬ 
lage custom tho transferee acquires no 
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rights under that transfer. ETis posses¬ 
sion, therefore, is that of a trespasser and 
the owner of the land is entitled to eject 
him. This principle was considered bj 
one of us in the case of Azmat-un-nisa 
v. Ganesh Prasad (l) and was followed 
by a Bench of two Judges in the late 
Court of the Judicial Commissioner of 
Oudh in the case of Mahabir Prasad v 
Uman Shankar (2). We think that those 
cases were rightly decided. 

There remains one matter to be con¬ 
sidered in this case and that is the ques¬ 
tion of consideration for the transfer. 
The lower appellate Court has found 
that the consideration was a sum of 
Rs. 112-8-0. It has further found that 
only Rs. 25 have been paid by tho ven¬ 
dee to the vendor in part payment of 
that consideration. We have held that 
this act of transfer amounts to 
abandonment and that the abandonment 

gives to the plaintiff the right to enter 
into possession of the subject-matter of 
the • transfer. The plaintiff obviously 

therefore., must take the abandonment 

with all its incidents, one of the inci¬ 
dents being the payment of Rs. 112-8-0 
to Mathura, tho transferrer. The aban- 
donment rests on its consideration for 
it. Without the consideration there was 
no abandonment. Out of this sum of 
money the vendor has already received 
Rs. 2o from the vendee. The vendor, 

0fO Q; 0 ’o I n Sfcl1 ! G , nfcifcIed fco tbe. balance 
of Rs. 87-8-0 and the vendee is entitled 

to the refund of the Rs. 25 on the failure 
of the consideration which has now 
happened by the effect of our decree 
which compels him to deliver posses¬ 
sion to the plaintiff. 

Wo accordingly confirm the decree of 
the Court below but delete from it the 
condition allowing tho-vendee Paridin to 
remove the materials within two months 
and in lieu thereof we direct that the 
plaintiff shall deposit in Court a sum of 
Rs. 112-8-0 before ho is allowed to enter 
into possession of the house. In the 
event of such deposit Mathura, the ven¬ 
dor, will bo entitled to Rs. S7-8-0 and 
Paridin, the vendee, to Rs. 25 of tho 
same. :This deposit should bo made 
within one month from to-day. I u the 
event of dofault tho plaintiff’s suit shall 
stand dismissed with costs in all the 
fell re o Courts._ But in th o event of C om- 

ilJ A* I- K. 1925 Oudh~2G2=2 S O.^TTlo ' 

(2) A. I. R. 1925 Oudh 319=23 O. C. 133 * 
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pliance with the direction as to the de¬ 
posit the plaintiff will get his costs from 
Mathura, defendant 1, to the extent 
of one half and from Paridin, defendant 
2, to the extent *of the other half in 
both the Courts below. The parties.will 
bear their own costs in this Court. 
r.k. Decree confirmed . 
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"Wazir Hasan and Gokaran Nath 

Misra, JJ. 


Mool Chand Gupta —Plaintiff—Appel¬ 
lant. 



Bhoop Singh and others —Plaintiffs— 
Defendants—Respondents. 

S. A. No. 23 of 1927, Decided on 21st 
September 1927, from the decree of the 
Addl. Sub-Judge, Unao. D/- 22nd Sep¬ 
tember 1926. 

(a) Civil P. C., O. 1, nr. 1, 4 and 10 (2)— Suit 
for money—■Person entitled to such money in 
the alternative joined as defendant to the suit at 
institution but subsequently made a plainti ff — 
Joinder as plaintiff Is proper . 

A suit for raonoy was instituted by R against 
B and T was made a party defendant. According 
to the finding of the trial Court the right to 
sue vested only in T. T was, therefore, made a 
plaintiff. The contention was that R not having 
instituted the suit through a bona fide mistake, 
T could not be made a plaintiff according to the 
provisions of sub-R. (1), R. 10. 

Held : that the provisions of sub-R. (2) of 
R. 10 are of much wider scope and would clearly 
cover the case. Also, T could well bo joined a9 
co-plaintifi under R. 1, O. 1 as a person in whom 
the right to the relief asked for would lie in 
the alternative, and according to R. 4, O. 1, 
judgment may be given either for R or T who¬ 
ever may be found entitled to relief [P 485 C 1] 

(5) Limitation Act, S. 22 (2)— Person joined 
as defendant to suit at institution made a 
plainti ff subsequently — Sub-S. (2) applies. 

Whore a person was a defendant to a suit as 
it was originally instituted, but in the subsequ¬ 
ent proceedings his position from that of a 
defendant was changed into that of a plaintiff. 

Held : that the case was entirely covered by 
Sub-S. (2), S. 22. [P 485 C 1] 

L. S. Misra —for Appellant. 

Ilakimuddin —for Respondent 1. 

Judgment. —This is the appeal by 
plaintiff 2 from tho decree of the Addi¬ 
tional Subordinate Judge of Unao, dated 
22nd September 1926, reversing the 
decree of the Munsif, North Unao, dated 
- 14th December 1925. 

We are of opinion that the appeal 


succeeds. The facts are as follows:— 
One Ramgopal advanced a sum of Rs- 444 
by way of loan to Bhup Singh, defen¬ 
dant 1. Bhup Singh executed a promis¬ 
sory note in consideration of the loan 
on 24th August 1922. Provision was 
made for interest at rate of 1 per cent- 
per mensem and the loan was repayable 
on demand. Ram Gopal died on 5th 
July 1923. The original and the sole? 
plaintiff of the suit out of which this 
appeal arises was at the institution called 
the Arya Samaj, Lucknow. The suit was^ 
instituted by Pandit Rahas Behari, who is 
the secretary of the said institution. The 
defendant 2 to the suit was Mt. Tulsha 
Dei, widow of Ramgopal, deceased. The 
case of the plaintiff is that the money 
borrowed by the defendant is trust 
money and that the said trust was oref 
ated by Ram Gopal under a deed fit 
the 4th August 1920, On an objection 
raised by the debtor, Bhup Singh, an 
issue was framed as to whether the Arya 
Samaj had a right to institute the suit; 
in other words, whether the money lent 
was trust property. The trial Court de¬ 
cided the issue against the Arya Samaj. 
and held that it was the private property 
of Ramgopal. 

Another objection of the debtor was 
that Mt. Tulsha Dei, widow of Ram* 
gopal, was entitled to sue for the same' 
and this was consistent with his allega¬ 
tion that the sum of money sued for was ; 
the private property of Ramgopal. 
According to the finding of the trial 
Court the right to sue, therefore, vested 
in Mt. Tulsha »Dei. She was accord¬ 
ingly removed from the array of defen¬ 
dants and brought in the array of 
plaintiffs. Finally the trial Court gave 
a decree for the sum due under the 
promissory note of the 24th August 
1922 in favour of Mt. Tulsha Dei. The 
defendant then appealed and the learned 
Additional Subordinate Judge allowed- 
the appeal and dismissed the suit on the 
ground that Mt. Tulsha Dei should not 
have been made a party plaintiff to the 
suit. 

In forming this opinion the learned 
Additional Subordinate Judge confined 
his attention only to the provisions of 
of sub-R. (1) R, 10, O. l, Civil P. C. 

According to those provisions the learned 
AdditionalSubordinate Judge thinks that 
the original plaintiff, the Arya Samaj, 
not having instituted the suit through 
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a bona fide mistake, the widow of Bam- 
gopal could not be*made a plaintiff. He 
omitted to consider the provisions of sub- 
R. (2) of the same rule which are of 
much wider scope and would clearly 
cover the present case. Besides this, the 
Arya Samaj and the widow Mt. Tulsha 
Dei could well be joined as co-plaintiffs 
under R. 1, O. 1 of the Code, as persons 
in whom the right to the relief asked for 
would lie in the alternative and accord¬ 
ing to R. 4 of the same order judgment 
may be given either for the Arya Samaj 
or for the widow, whosoever may be 
•found to be entitled to the relief. The 
ground of the decision of the lower 
appellate Court was, therefore, wrong. 

In support of the decree of the Court 
below the learned pleader for the res¬ 
pondent argues that the suit was barred 
by limitation if the period is reckoned 
backwards from the 'date of the joinder 
of Mt. Tulsha Dei as a plaintiff to the suit. 
This argument is clearly in the teeth 
off sub-S. (2), S. 22, Indian Limitation 
Act, 1908. We have already said that 
Mt. Tulsha Dai was a defendant to the 
suit as it was originally brought, and in 
the subsequent proceedings her position 
from that of a defendant was changed 
to that of a plaintiff. The case is, 
therefore, entirely covered by the rule 
enacted in sub-S. (2) just now referred to. 
We, therefore, allow this appeal, set aside 
the decree of the lower appellate Court 
and restore the decree of the Court of 
•first instance with costs all through. 

J.v. Appeal allowed , 
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Stuart, C. J., and Raza, J. 

Mt. Husnaini Begam. —Plaintiff—Ap¬ 
pellant. 

v. 

Mt. Sultani Begam and others —De¬ 
fendants—Respondents. 

P. A. Nos. 25 and 31 of 1927, Decided 
on 21st September 1927, from the decree 
of the 1st Addl. Sub-Judge, Lucknow, 
D/- 22nd November 1926. 

(a) Part-performance — No deed of sale ex¬ 
ecuted — Price paid — Full proprietary rights 
transferred — Vendor or persotis claiming 
through him are estopped from claiming any 
right against vendee. 

Where no written deed is executed but the 
vendee pays consideration to the vendor who in 


lieu of the consideration transfers to him 
full proprietary rights in the premises, the ven¬ 
dee is entitled to invoke to his aid the dootrine 
of part-performance under which the vendor 
is estopped from claiming any title to those 
premises as against the vendee and the persons 
who are claiming as the vendor's heirs, are simi¬ 
larly estopped : A. I. R. 1914 P. C. 27 and 
Maddison v. Alderson (1883) 8 A. C. 473, Rel. 
on. [P 487, O '2; P 488, C 1] 

(6) Practice — Witnesses swearing diametri¬ 
cally opposite stories—probabilities evenly bal¬ 
anced — Appellant must show good reasons to 
disturb trial Court's judgment. 

Where the plaintiff's witnesses and the .defen¬ 
dant's witnesses have sworn to diametrically 
opposite stories and in which the probabilities 
are evenly balanced, the appellants must show 
to the appellate Court good reasons for disturb¬ 
ing a careful and considered finding of an 
intelligent Judge : A. I. R. 1915 P. C. 1 ; 
A. I. R. 1922 P. C. 39 and A. I. R. 1926 P. C. 
77, Rel. on. [P 487, C 1. 2] 

M. Wasim for Niamat Ullah and Naim 
Ullah —for Appellant. 

B. S. Misra , Gaya Prasad , 3akim-ud- 
din and Nazir-ud-din — for Respon¬ 
dents. 

Judgment. — The circumstances in 
which these appeals have arisen are as 
follows: Mirza Haider Ali Beg resided 
in Lucknow. He was a legal practitioner 
in practice in the Lucknow Courts. 
He was married to a lady called Saiyada 
Begam. Mirza Haider Ali Beg retired 
from practice about the year 1920. 
He had by various deeds transferred 
practically the whole of his property to 
his wife Saiyada Begum. This lady 
died on the 19th July 1925. The family 
then consisted of the following persons : 
Mirza Haider Ali Beg; Sultani Begam, a 
daughter of Mirza Haider Ali Beg by a 
former wife ; Mirza Amir Ali Beg, son of 
Mirza Haider Ali Beg and Saiyada 
Begam ; Husaini Begam, a daughter of 
Mirza Haider Ali Beg and Saiyada 
Begam, who was married to Saiyed 
Mohammad Ali ; Arojadi Begam, a 
daughter of Mirza Haider Ali Beg, and 
Saiyada Begam, who was married to 
Shahanshah Husain ; Mustafa Begam, 
the widow of Zultiqar Ali Beg, a de¬ 
ceased son of Mirza Haider Ali Bog and 
Saiyada Begam. The family are Shias. 
At the time of the death of Saiyada 
Begam her heirs under tho Mahom- 
edan law would have been her husband 
Mirza Haider Ali Beg, would who have 
been entitled to a share of 4 annas, her 
son Mirza Amir Ali Beg who would have 
been entitled to a share of 6 annas 
and her daughters Husaini Begam and 
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Amjadi Begam who would have been 
entitled to a share of 3 annas each. 
We have it that on the 13th August 
1925, Mirza Haider Ali Beg executed 
a deed (Ex. B-3) by which he transferred 
by gift tbe whole of his rights and 
interests in his wife’s estate to his son 
Mirza Amir Ali Beg. On the 18th 
August 1925, Iiusaini Begam instituted 
a suit for her share in her mother’s pro¬ 
perty against her father, her brother, 
her sister Amjadi Begam, Mustafa 
Begam, Zulfiqar Ali Beg's widow and 
Samsara Ali Beg, Zulfiqar Ali Beg’s son. 

In the plaint the daughter stated 
that her father was a lunatic, and 
requested that he should be represented 
by a guardian ad litem suggesting as the 
guardian ad litem Shahensbali Husain,. 
Amjadi Begam’s husband. Mirza Haider 
Ali Beg, who was an old man of nearly 
80, contested the suggestion made by 
his daughter to the effect that he was a 
lunatic, and the Subordinate Judge pro¬ 
ceeded in separate proceedings to deter¬ 
mine as a question of fact, whether he 
was or was not a lunatic. He decided 
that Haider Ali Beg was not a lunatic 
and that, although he was old and feeble 
his intellect was unimpaired. Mirza 
Haider Ali Beg died on the 17th Decem¬ 
ber 1925. 

After his death the name of Sul¬ 
tani Begam, his daughter by his first 
wife, was added as a defendant, as 
Husaini Begam after his death added 
to her claim a claim to share in the es¬ 
tate which she alleged was due to her 
deceased father on her mother’s death. 
The learned trial Judge has decided in 
this case that Husaini Begum was en¬ 
titled to a 3 annas share in her mother’s 
property and that the share in question 
was not increased after the death of her 
father as her father had in his lifetime 
transferred all his interests in his wife's 
estate to his son Mirza Amir Ali Beg by 
the execution of the deed Ex. B-3. Ho 
has awarded to the lady a 3 annas share 
in respect of her mother’s property, but 
has excluded therefrom certain items in 
which she claimed that she had a share. 
He has oxcludod a house, which may be 
described as the Ali Brothers’ house 
(item No. 4), a house which is occupied 
by B. Gaya Prasad, which is item No. 3, 
and the whole of the moveablo property 
claimed in the plaint. The two appeals 
with which wo are now concerned have 


been instituted— the one by Husaini 
Begam, the plaintiff, and the other by 
Amjadi Begam, her sister, the’defendant.. 
Both appeals are on exactly the same 
grounds. The appellants desire that* 
there should be included in the decree 
as property of Saiyada Begam liable to- 
be divided amongst her heirs the Ali 1 
Brothers’ house and the sum of Rs. 3,350- 
which the learned trial Judge has de¬ 
cided had been given to Mirza Ali Beg 
by his mother in her lifetime, and also 
the house which is occupied by B. Gaya- 
Prasad, vakil. They do*not contest the 
decree in so far as it excludes the other- 
moveable property claimed. 

We shall take first the question of the- 
sum ofRs. 3,350 and the house which is 
known as the Ali Brothers’ house. The- 
dispute here is very clear. Mirza Amir 
Ali Beg has stated that his deceased- 
brother Zulfiqar Ali Beg and himself 
were working as tailors on the premises 
known as the Ali Brothers’ house. The 
said premises belonged to their mother 
Saiyada Begam and were occupied by 
her two sons. On the 24th April 1922,. 
Mirza Zulfiqar Ali Beg died. Accord¬ 
ing to Mirza Amir Ali Beg’s story, after 
his brother’s death he 'wished to leave 
Lucknow in the hope of bettering his- 
prospects as a tailor. . His mother begged* 
him to remain in Lucknow and as ao' 
inducement offered to give him sufficient 
capital with which to finance a better- 
business. As she did not have ready 
money for this purpose she sold a house 
on the 23rd September 1922, and banded 
him over the sale-proceeds Rs. 5,350. 

A short while afterwards, his mother 
being herself in want of money, he gave 
her Rs. 2,000 and in return she trans¬ 
ferred to him tbe proprietary rights in- 
the premises kown as the Ali Brothers’ 
bouse of which he had previously been 
an occupier. This is the story which' 
he told. The appellants have replied 
that this is false. They admit that 
their mother did deliver to him a sum' 
of money but state that that sum of 
money was advanced as a loan and was 
nob a gift. They further state that the 
premises known as the Ali Brothers* 
house were never transferred to him 
with proprietary title. We shall first 
take up the question of fact. On this 
point the learned trial Judge, who has 
written a well-reasoned judgment has 
found upon the facts that the story 
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told by Mirza • Amir Ali Beg is true. 
Mirza Amir Ali Beg himself deposed on 
oath to the truth of this story. He 
was supported by the evidence of Mus¬ 
tafa Begum, the widow of his deceased 
brother Mirza Zulfiqar Ali Beg. On the 
other side Sultani Begam and Amjadi 
Begam deposed in support of the appel¬ 
lants’ story. They were supported to 
some extent by the evidence of Husaini 
Begam. This is one of the many cases 
in which the plaintiff's witnesses and 
the‘defendant's witnesses have sworn to 
diametrically opposite stories and in 
which the probabilities are evenly 
balanced. We are impressed with the 
manner in which the learned Judge has 
tried the case, and applying the princi¬ 
ples which we consider should govern 
the decision in a case of this nature we 
accept his conclusions. These princi¬ 
ples will be found in certain decisions 
of their Lordships of the Judicial Com¬ 
mittee. In the Bombay Cotton Manu¬ 
facturing Co. Ltd . v. Moti Lai Shiv Lai 
(1) their Lordships have stated at 
p. 113 : 

It is doubtless true that ou appeal the whole 
case, including the facts are within the juris¬ 
diction of the appeal Court. But generally 
speaking it is undesirable to interfere with the 
findings of fact of the trial Judge who sees and 
hears the witnesses and has an opportunity of 
noting their demeanour, especially in cases 
where the issue is simple and depends ou the cre¬ 
dit which attached to one or other of conflicting 
witnesses. Nor should his pronouncement with 
respect to their credibility be put aside on mere 
calculation of probabilities by the Court of ap¬ 
peal. In making these observations their Lord- 
ships have no desire to • restrict the discretion 
of the appellate Courts in India in the con¬ 
sideration *of evidence. They only wish to 
point out that where the issue is simple and 
straightforward, and the only question is which 
set of witnesses is to bo balieved, the verdict of 
a Judge trying the case should not be lightly 
disregarded. 

Ifc is true that many of these wit¬ 
nesses gave their evidence on commis¬ 
sion. Mirza Amir Ali Beg, however, 
gave his evidence in Court. We have 
further to refer to a decision in Naba- 
kishore Mandal v. Upendrakishorc Man- 
dal (2) in which Lord Buokmaster has 
said at page 25. [of 20 A. L. J .] 

The only further observation that their Lord- 
ships desire to make is to call attention ouco 
more to the fact that in appeals the burden of 
showing that the .judgment appealed from is 
wrong lies upon tho appellant. If all he can 

(.1) A. I. R. 1915 P. C. 1=12 I. A. 110=30 
Bom. 380. 

(2) A. I. R. 1922 P. C. 39. 


show is nicely balanced calculations which lead 
to the equal possibility of the judgment on 
either the one side or the other being right, he 
has not succeeded. 

In a case which was*decided last year ; 
j Kin Maung Po v. Mctung Po Shein (3)' 
the Lord Chancellor is reported at p. 
758 [of 24 A. L. J\] to have said : 

The burden of establishing that claim was, 
of course, upon the appellant, and the question 
in the case is whether he has discharged that 
burden. The trial Judge said that he had ; but 
the High Court came to the opposite conclusion. 
The appellant appeals, and it is for him to 
satisfy the Board that the judgment of the 
High Court was wrong. 

It is, therefore, clear that the appel¬ 
lants must show us good reasons for 
disturbing a careful and considered find¬ 
ing of an intelligent Judge to the effect 
that Mirza Amir Ali Beg is telling the 
truth. They have not succeeded in so 
doing. Apart from that we are of opin¬ 
ion that such ‘a disposition as Mirza 
Amir Ali Beg alleges was made by his 
mother was a most natural disposition 
for *her to have made. We can find 
nothing in the evidence of Mirza Amir 
Ali Beg which would justify our dis¬ 
trusting it. It reads well and has not 
been shaken in cross-examination. 

But another point arises. The appel¬ 
lants argued that inasmuch as no 
written deed was executed, transferring 
the Ali Brothers’ premises to Mirza 
Amir Ali Beg, he is not entitled to assert 
proprietary rights in respect of those 
premises. But he is clearly entitled to 
invoke to his aid the doctrine of part- 
performance. This doctrine was first 
applied in the loading case of Lester v. 
Poxcraft (4). This doctri ne was explained 
by Lord Sclborne in Maddison v. Alderson 
(5). Despite the provisions of the statute 
of frauds or any other statute, which 
requires the execution of a written docu¬ 
ment or conveyance to support title, 
the Courts are permitted to consider tho 
equitable consequences of a part-perform¬ 
ance of a parol contract concerning land. 

In a suit founded on such part-performance, 
the defendant is really “charged”upon tho equi¬ 
ties resulting from the acts done in execution 
of the contract, and not (within the meaning of 
the statute upon the contract itself). If such 
equities were excluded. injustice of a kind 
which the statute cannot be thought to have 
had in contemplation would follow. Let the 
case be supposed of a parol contract to sell land 

(3) ~\T 1 7 r 7 1920 P? c777^1TRang. 518. 

(I) 2 W. & T. L. 4G4. 

(5) [1S83] S A. C. 473=52 L. J. Q. B. 737=31 

W. R. S20=49 L. T. 303=47 J. P. 821. 



1 


488 Oudh 


Mt. Fatima Begam v. Ranjit Khan 


1927 


completely performed on both aides, as to every 
thing except conveyance ; the whole purchase ; 
money paid ; the purchaser put into possession ; 
expenditure by him (say in costly buildings) 
upon the property ; leases 'granted by him to 
tenants. The contract is not a nullity ; thero 
is nothing in the statute to estop any Court 
which may have to exercise jurisdiction in the 
matter from inquiring into and taking notice of 
the truth of the facts. 

Their Lordships of fche Judicial Com* 
mibfcea laid down 'in Mohammad Musa 
v. Aghore Kumar Gunguli (6) that these 
principles enunciated by Lord Selborne 
in Maddison v. Alderson (5) were princi¬ 
ples which applied .fco fche Courts in 
India. The case then stands like this : 
It having been found as a fact fchafc 
Mirza Amir Ali Beg had paid Rs. 2,000 
fco his mother and fchafc his mother, in 
lieu of this sum, had transferred fco him 
full proprietary rights in fche premises 
known as fche Ali Brothers’ shop. Under 
the principle of parfc-performance his 
mother would have been esfcopped from 
claiming any fcifcle fco those premises as 
againsfc him, and fche appellants, who 
are claiming as her heirs, are similarly 
esfcopped. 

We now come fco fche la3fc portion of 
fche case. This refers fco fche house which 


we read ifc, Mirza Amir Ali Beg would 
have been in a befcfcer pecuniary posi¬ 
tion if he had not; propounded this will. 
According fco our views he is entitled nob 
only fco his own share of six annas in 
his mother’s property; bufc fco his father’s 
share of four annas in his mother’s 
property, which would include fchis pro¬ 
perty, if ifc were not; covered by fche will. 
He thus is entitled fco 5/8fchs of his 
mother's property. If fche house in ques¬ 
tion were thrown into fche esfcafce he 
would have received 5/8fchs of its 
value. Under the will Rs. 1,000 which 
i3 little more than l/6fch of fche value 
of fche house, has been left; fco pay fche 
educational expenses of his son. Even 
apart from fchafc consideration, we should 
not; have been disposed fco diflfer from fche 
conclusion of fact; *of fche learned trial 
Judge. We accept his conclusion and 
find fchafc Saiyada Begam did make fche 
nuncupative will in quesfcion. This will 
is mentioned in fche deed of gift Ex. B-3. 

These findings conclude fche appeals 
which are dismissed with cosfcs. 

R - K * Appeals dismissed. 


is occupied by B. Gaya Prasad vakil. 
According fco Mirza Amir Ali Beg, a few 
days before 'her death, Saiyada Begam 
made, as she was entitled fco make, a 
a nuncupative will by which she 
directed fchafc fchis house should be sold, 
fchafc a porfcion of fche sale-proceeds 
should be devoted to fche payment of 
her funeral expenses, that other pay¬ 
ments should be made for religious and 
other purposes from fche sale proceeds 
and fchafc fche income of *fche balance 
should be utilized for paying certain 
annuities and defraying fche expenses of 
certain religious ceremonies. The learned 
trial Judge has found on fche evidence of 
Mirza *Amir -Ali Beg himself and of 
Musfcafa Begam fchafc fche lady made fchis 
will. Here again there was evidence fco 
fche contrary, bufc fche learned Judge 
believed Mirza Amir Ali Beg’s evidence 
and disbelieved fche evidence fco fche con¬ 
trary. While we should, in any circum¬ 
stances, have fcreafced a finding of fche 
learned Judge as fco which set; of wit¬ 
nesses should be believed with great res¬ 
pect;, we are confirmed in accepting his 
conclusion by t he circu mstance fchafc. as 

“ (G) A. I. R. 1914 P. G. 27 = 12 Cal. 801=12 
I. A. 1. 


A. I. R. 1927 Oudh 488 

Stuart, C. J., and Raza, J. 

Mt. Fatima Begam —Objector—‘Judg - 
menfc-debfcor. 


v. 

Ranjit Khan —Decree-holder—Oppo¬ 
site Party. 

Misc. Appeal No. 45 of 1927, Decided 
on 16fch September 1927, from fche order 

of fche Sub-J., Bahraich, D/- 6fch April 
1927. 

Civil P C., S. ll —Execution allowed to 
proceed—-Decree not objected to as time barred— 
Judgment-debtor cannot raise bar of limitation 

at any subsequent period—Execution proceed - 
Ings. * 


When execution has been allowed to proceed 
at a time whoa it was possible for the judgment- 
uebtor to have alleged uhat the right to execute 
the decree was barred by limitation and suoh 
quostiou was either decided affirmatively in 
favour of the dooree-holder or not raieed at all 
by the judgment-debtor, it is not open to the 
judgment-debtor to raise the question of limita¬ 
tion at a subsequent period : 8 Cal. 51 (P. C.) 
and A I. R, 1921 P. C. 23, Foil . [P 489, C 1] 

(5) Limitation Act , Art. 182 —Words “the date 
of decree” in Cl. (3) mean the date of effective¬ 
ness of the decree — Obiter. 

The words “the date of the decree" in Art. 
1S2 mean the date of the effectiveness of the 
decree. [p 489, O 2] 
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Where a mortgage decree stated that the pro¬ 
perty mortgaged by H should be put up to sale 
first, and if the sale of that property was not 
sufficient to satisfy the decretal money, the sale 
of the property mortgaged by F should follow 
forthwith. 

Held : that an application to proceed against 
F’s propecty would be in time if it was made 
within three years of the period since the 
decree-holder beoame entitled to proceed against 
that property. [p 489, C 2] 

Crhulam Hasan — for Appellant. 

M. Wasim —for Respondent. 

Judgment.—This is an appeal against 
an order of the learned Subordinate 
Judge of Bahraich on an application to 
eet aside a sale under O. 21, R. 90, Civil 
P. C. He refused to set aside the sale. 
The appellant took various grounds* 
Before us she stated in her grounds of 
Appeal that there were material irregu¬ 
larity and fraud. Her learned counsel 
has, however, withdrawn these pleas and 
has argued the appeal on one ground 
only ; that was that the execution of the 
decree in execution of which the sale 
was effected was barred by limitation. 
This plea was open to her before the 
commencement of the sale and it was 
never put forward. There was ample 
authority of their Lordships of the Judi¬ 
cial Committee in support of the view 
that where execution had been allowed 
to proceed at a time when it was possible 
for the judgment-debtor to have alleged 
that the right to execute the decree was 
barred by limitation, and that question 
was either decided affirmatively in favour 
of the decree-holder, or not raised by the 
judgment-debtor it was not open to the 
judgment-debtor to raise the question of 
limitation at a subsequent period. We 
need only refer in this connexion to 
their decisions in Mungal Prasad Dichit 
V ' Girja Kant Bahiri (1) and the Raja 
of Ramnad v.Velusami Tevar (2). But 
iu addition to this authority there has 
k 0e na recent addition in Oudh to O. 21, 
R. 90, which effectively disposes of the 
matter. This addition is as follows : 

rov ^ e ^ ^Iso that no such application for 

log aside the sale shall be entertained upon 
Q y ground which could have •been, but was 
aot f put forward by the applicant before the 
commencement of the sale. 

' This rule was approved by the Local 
government on the 20th April 1927. 

—^^°b_j^owe ver, had the pl ea be en open 
[p 8 ^ 8 Cal - 51=8 I- A. 123 = 1 Sar. 243 

(2) A I *R. 1921 P. C. 23 = 49 I. A. 45 = 40 
M. L. J. 197 (P.C.). 


to the appellant it would have failed on 
its merits. We have it that the effective 
preliminary decree was a decree of the 
Oourt of the Judicial Commissioner, dated 
22nd March 1920. 

This decree stated : 

That in enforcement of the liability for the 
money so payable in respect of the deed of the 
15th November 1912 the property mortgaged 
by Habibullah Shah therein will be put to sale 
first, and if the sale of that property >s not 
sufficient to satisfy the decretal money due in 
respeot of that deed the sale of the property 
mortgaged by Mt. Fatima Begara shall follow 
forthwith to such extent aB the mortgagee may 
desire. 

A final decree was passed on the 30th 
October 1920 containing the same con¬ 
ditions. We are here dealing with the 
property of Fatima Begam. Under the 
terms of the decree the decree-holder 
could not apply for execution against her 
property until he had first exhausted the 
whole of his remedy against the property 
°f Habibullah Shah. He made his first 
application against Fatima Begam’s pro¬ 
perty on the 1st August 1924, and that 
application was within three years of 
the period that he had become entitled 
to proceed against that property. As 
we read Art. 182, Sch. 1, Act 9, 1908, 
the words “the date of the decree” mean 
the date of the effectiveness of the; 
decree. The application for execution 
was not time barred. This appeal would 
have failed on the merits, even had the 
plea been open to the appellant. We 
dismiss this appeal with costs. 

J,v * Appeal dismissed. 
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Wazir Hasan and Gokaran Nath. 

Misra, JJ. 

Mt. Menda Kuar —Plaintiff—Appel¬ 
lant. 

v. 

Mirtunjai Bux Singh and others — 
Defendants—Respondents. 

F. A. No. 127 of 1926, Decided on 14th 
September 1927, from the decree of the 
Addl. Sub-Judge Barabanki, D/- 3lst 
May 1926. 

(a) Hindu Late—Partition—Mitalcshara law 
—Partition can be effected even if some members 
are minors—Separation of shares by metes and 
bounds 'Is not necessary—Members continuing 
joint after partition hold as tenants-ln-common. 

Partition or separation, which means the 
severance of the status of jointness, is a matter 


45 = 40 
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of “individual volition” : A. I. R. 1916 P. C„ 
101, Foil. [P 494 C 2] 

But when the members of an undivided 
family agree among themselves with regard to 
particular property, that it shall thenceforth be 
the subject of rownership, in certain defined 
shares, then the character of undivided property 
aud joint enjoyment is taken away from the 
subject-matter so agreed to be dealt with ; and 
iu the estate each member has thenceforth a 
definite and certain share, although the property 
itself has not been actually severed and divided : 
Such members may elect either to have a 
partition of their shares by metes and bounds, 
or to continue to live together and enjoy their 
property in common as before. Whether they 
do oDe or the other will affect the mode of 
enjoyment, but not the tenure of the property or 
their interest in it. Their interest is determined 
by the allotment to them of defined shares 
which converts them from joint holders into 
tenants-in-common. The fact that one mem¬ 
ber is a minor does not prevent a partition from 
taking place : 30 Cal. 738, Foil. ; 11 M. I. A. 75, 
Foil. CP 495 C 1] 

(5) Hindu Raw — Partition—Mltakshara school 
—One co-parcener alone separating from others 
—Presumption as to .jointness ceases to exist — 
Reunion or continuation of co-parcenary ynust 
be proved—Minor co-parcener cannot enter into 
such a reunion. 

In a case where only one co-parcener separates 
from the others : (1) the presumption of Hindu 
law as to jointness ceases to : apply to the re¬ 
maining co-parceners ; (2) the ascertainment 

and the fixing cf the share of every co-parcener 
may amount to a separation of all, and (3) an 
agreement amongst the members other than the 
outgoing membor to continue as between them¬ 
selves the status of co-parceoers or to form a 
new joint family consisting of themselves must 
be proved. But a member who is a minor is in¬ 
competent to enter into such an agreement ; 30 

Cal. 725 (P. C.) ; A. I. R. 1923 P. C. 13G, Foil. 

[P 49G C 1] 

(c) Hindu Law — Partition — Mitakshara 
school—Reunion need not be express. 

The agreement to remain united or to re¬ 
unite need not be express and special, but may 
be inferred from the conduct of the parties and 
the surrounding circumstances : A. I. R. 1925 
P. C. 126, Foil. [P 49G C 2] 

Alt Zaheer and Salig Ram —for Ap¬ 
pellant;. 

A. P. Sen and Bishambhar Nath —for 
Respondents. 

Judgment.— This is the plaintiff's ap¬ 
peal from the decree of the Additional 
Subordinate Judge of Barabanki, dated 
the 31st May 192G. The plaintiff, 
Mt. Menda Kunwar, widow of Sheo 
Partap Singh, claims in the suit, out of 
which this appeal arises, possession of a 
one-third share in the immovable pro¬ 
perty entered in list A and of moveable 
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properties mentioned in lists C and I> 
attached to the plaint. The claim is' 
founded on the title of inheritance to the 
estate of her husband, Sheo Partap 
Singh. Defendants 1 and 2, Mirtunjai 
Bakhsh Singh and Ghandar Sekhar Singh, 
respectively, are brothers of Sheo Partap 
Singh, and Mt.Chabraj Kuar, defendant 3,. 
is the mother of Mirtunjai Bakhsh Singh* 
Ghandar Sekhar Singh an3 Sheo Partap 
Singh, the deceased husband of the plain¬ 
tiff, were born of one mother who died 
some years ago. Mirtunjai Bakhsh Singh, 
defendant 1, was born of Chabraj Kuar, 
defendant 3. Sheo Partap Singh, Mirfcun- 
jai Bakhsh Singh and Ghandar Sekbar 
Singh are sons of Sant Bakhsh Singh, 
resident and zamindar of Sonepur, in- 
the district of Barabanki. Sant Bakhsh 
Singh died on the 31st July 1920 and 
the plaintiff's husband, Sheo Partab- 
Singh, died on the llth June 1922. Hie 
age at the time of his death is said to bo 
16 or 17 years. 

The defence raised by Mirtunjai 
Bakhsh Singh is that Sheo Partap Singh 
died in a state of union with his brothers* 
The defence put forward by Ghandar 
Sekhar Singh is that he and Sheo Par- 
tap Singh lived as members of a joinfn 
Hindu family governed by the Mitak- 
shara school and that Sheo Partab Singh 
died while living in that state of joint¬ 
ness : vide para. 15 of his written state¬ 
ment : and further that in the event of a 
separation of Mirtunjai Bakhsh Singh 
being proved Ghandar Sekhar Singh and 
Sheo Partap Singh did not ‘separate bub 
continued to live joint. The effect of 
these defences clearly was the denial of 
the plaintiff’s right to inherit the estate 
of her deceased husband. On these 
pleadings the broad issue which arose for 
decision was as to whether or not Sheo 
Partap Singh died as a separated mem¬ 
ber of the family. 

The plaintiff produced evidence, oral 1 
and documentary, to establish the case 
that on the morning of the daswan cere¬ 
mony of Sant Bakhsh Singh partition of 
the family estate was effected into three 
shares. One of such shares was allotted 
to her deceased husband, Sheo Partap 
Singh, and the remaining two shares were 
allotted to the other ‘two brothers, one 
share each. The work of partition occu¬ 
pied three or four days. Mirtunjai Bakhsh 
Singh, defendant 1, produced witnesses to 
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support the defence that there was no 
partition and that there has never been 
one of any nature at any time. Chandar 
Sekhar Singh, defendant 2, produced no 
evidence whatsoever, oral or documentary, 
and thus the case that there was a 
partition on the 11th day after the death 
ofjSant Bakhsh Singh as between Mirtun- 
jai Bakhsh Singh on one side and Chandar 
Sekhar Singh and Sheo Partap Singh on 
the other remained unsupported by any 
evidence on behalf of the defendant, who 
had set up this case in defence as laid 
out in the written statement. 

The Additional Subordinate Judge 
mainly on the evidence produced by the 
plaintiff, has found, however, that the 
partition effected after the death of Sant 
Bakhsh Singh was merely a separation of 
Mirtunjai Bakhsh Singh and not of Sheo 
Partap Singh from Chandar Sekhar 
Singh. This is a finding which has been 
challenged in appeal before us. 

In support of the decree under appeal 
the respondents' learned counsel has ad¬ 
vanced arguments : (l) that there was no 
intention of breaking up the joint family 
in spite of the division of moveables into 
three lots at the partition ; (2) that the 
division of moveables between Chandar 
Sekhar Singh and Sheo Partap Singh 
was not intended to effect a separation 
between them as to immovable property • 
and (3) that Chandar Sekhar Singh and 
Sheo Partap Singh reunited after the 
said partition, besides the argument in 
support of the defencb raised by Mirtun- 
jai Bakhsh Singh that there has been no 
partition of any kind at all. 

Ifc appears to us that the first three 
arguments raise a new case altogether 
and must not be entertained at this 
stage. These arguments evidently in¬ 
volve important questions of fact 3 which 
were not put forward before the trial 
J^oart even for decision much less for 
ria * The plaintiff on the pleadings a 3 
a whole was called upon to establish the 
broad case that her husband had separa¬ 
ted before his death from his two 
brothers and not the case oitber that the 
division of the moveables into three 
shares was intended as a matter of fact 

status of jointnoss or 
fch ®. divi9ion between Chandar 
^ekhar Singh and Shoo Partap Singh 
was not intended as a matter of fact to 
euect a separation between thorn as re- 
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gards immovable property or that there 
was no reunion. 

We are of opinion that it would be 
highly unjust to the plaintiff to permit 
these new cases to be raised in appeal. 
The main and the only question, there¬ 
fore, for decision is as to whether there 
was a partition amongst the three 
brothers on or about the 11th August 
1920. As already stated, the decision 
would almost exclusively rest on tho 
evidence produced by the plaintiff and 
on that evidence alone the learned Addi¬ 
tional Subordinate Judge has found 

that there was a partition among the sons of 
bant Bakhsh »Singh in August 1920 in whioh 
the entire moveable property of the family was 
divided into three shares, one share being sepa¬ 
rated and given to defendant 1 and the remain¬ 
ing two given jointly 'to defendant 2 and 
their shares were defined in the immovable 
property also. 

With a part of this finding we gene¬ 
rally agree, but we do not agree with the 
further finding • that this partition was 
not intended to or had not the effect of 
separating Sheo Partap Singh from his 
other two brothers, but was only limited 
to the separation of Mirtunjai Bakhsh 
Singh. We are of opinion tfhat the 
proved partition establishes the breaking 
up of the joint family and the separation 
of the three brothers inter se. We may 
mention that the finding of 'the Court 
below that there was a partition was 
not seriously contested on behalf of 
Mirtunjai Bakhsh Singh before us. Having 
regard, therefore, to our agreement 
with tho learned Additional Suhordi- 
nate Judge on this part of the case we 
do not feel that we should detain 
ourselves any longer on this point. 

Tho finding of the Court below tha6 
Chandar Sekhar Singh and his brother, 
Sheo Partap Singh, did not separate on the 
occasion when Mirtunjai Bakhsh Singh 
separated rests on certain statements of 
the plaintiff's witnesses produced in 
support of her case. These statements 
certainly lend colour to the plea of 
Chandar Sekhar Singh that he and his 
brother Sheo Partap Singh did not 
soparate ; but this is so when those state¬ 
ments aro road as detached from the con¬ 
text and made dovoid of tho true purpose 
of the evidence as given by the witnesses. 

On the whole, the learned Additional 
Subordinate Judge has accepted the 
plaintiff’s evidence as true. Ho ob¬ 
serves ; 
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Thus, these witnesses (that is, plaintiffs 
witnesses) are not only highly respectable but 
also most likely to be present at the partition, 
being relations of the'parties. Their testimony 
cannot be rejected on the ground of enmity or 
relationship but is deserving of weight. 

The substance of the evidence given 

by the plaintiff's witnesses, according 

to the learned Subordinate Judge, is 
that on the 11th day of Sant Bakhsh Singh’s 
death, i. e., 11th August 1920, cash, orna¬ 
ments of ladies, ornaments used on ceremonial 
occasions for display, and ornaments of horses 
were divided in three equal shares (one share for 
each son) after defendant 3 was awarded 
Rs. 2,500, 30 bighas odd and ornaments be¬ 
longing to the wives of Sant Bakhsh, after 
Rs. 1,000 was set apart for funeral ceremonies 
of Sant Bakhsh, and Rs, 100 was set apart for 
being given to a Benares panda, that each son 
got about Rs. 11,403 cash and certain orna¬ 
ments, that each son’s wife was allowed to have 
the ornaments which were in her possession, 
the next day clothes, pots and pans were divi¬ 
ded similarly into three equal* shares, that the 
third day being the 13th day of Sant Bakhsh’s 
death no division was made, that the fourth 
day corn and furniture were divided in the same 
way and the fifth day the oattle and houses 
were divided similarly, and that defendant 
1, i, e , Mirtunjai Bakhsh Singh, took away his 
share of the above property, but th9 shares of 
defendant 2 (that is, Chandar Sekhar Singh) 
and Sheo Partap were jointly given to defen¬ 
dant 2, i. e.', Chandar Sekhar Singh. 

To this summary of the evidence we 
will add whab the learned Additional 
Subordinate Judge has omitted bo notice: 
Budra Partap Singh (P. W, 11), the mo3b 
respectable of the plaintiff’s witnesses 
also stated that 

the istr plots were also divided after the parti¬ 
tion, defendant l*s str was separated from 
that of his two brothers which remained joint. 

I did not divide sir plot-', nor were they divided 
in my presence. No land was divided by me or 
iu iny presence. Tbo only talk that was made 
iu my presence was that oach brother should 
have a third share in the landed property. 

Thus it is clear that the partition was 
intended to bo complete in all respects 
and nob restricted to any particular 
class of property. (The judgment then 
described the evidence of the witnesses 
about partition and proceeded.) According 
to our judgment bhe cumulative effect of 
the oral evidence reviewed by us is that 
there was a separation, full and complete, 
amongst all the three brothers and their 
separate shares in all the joint property 
wore ascertained and defined and so far 
as the tangible moveable property was 
concerned it was physically handed over 
to every one of the three brothers in 
oqual portions. Sheo Partap Singh be- 
ing at the time of the partition a mere 
boy lived with and under the protection 
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of his own brother, Chandar Sekhar, and 
the moveable property which fell to the 
share of Sheo Partap Singh was also re¬ 
tained by Chandar Sekhar in the capacity 
of a guardian. Having regard to the 
entire merits of the case we are unable 
to place any other construction on the 
evidence reviewed above. (The judg¬ 
ment then discussed other evidence and 
came to the following conclusion.) The 
evidence which we have discussed in re¬ 
lation to the four cardinal circumstances 
mentioned above unmistakably discloses 
this state of things : that in the lifetime 
of* Sheo Partap Singh and immediately 
after his death Chandar Sekhar and 
Mirtunjai Bakhsh Singh admitted and 
acted on the footing that there was a 
partition soon after the death of Sant 
Bakhsh Singh and in this partition all 
the three brothers had separated. This 
entirely negatives the case now put for¬ 
ward in defence that there was no parti¬ 
tion at all and that if there was any, 
Chandar Sekhar and Sheo Partap Singh 
continued as co-parceners in status even 
after that partition. 

The change of front both on the part 
of Mirtunjai Bakhsh Singh and Chandar 
Sekhar was a later development and wa3 
impelled by and arose out of the claim 
made by the widow of Sheo Partap Singh 
as to his estate. On the 30fch June 
1922 Mt. Balraj Kuar, mother of the 
plaintiff, made an application, through 
Chabbarpal Singh, general agent, to the 
sub-divisional officer concerned. Chafc- 
tarpal Singh was the cousin of Sheo 
Partap Singh’s widow (Ex. 1). In this 
application it was stated that the widow 
was the 

rightful claimant of the property left by Sheo 
Partap Singh deceased. 

It was alleged that a major portion of 
the moveables owned and possessed by 
Sheo Partap Singh, deceased, had dis¬ 
honestly been removed by Chandar 
Sekhar and that he was ill-treating her. 

In answer to this Chandar Sekhar for 
bhe first time made a claim to the estate 
of Sheo Partap Siogh in the right of 
survivorship by his application of the 
5th July 1922 and prayed for mutation 
of names in his favour alone (Ex. A6). 
The Tahsildar again visited the village 

and before him Chandar Sekhar stated 
It is more than two years that mv father 
Bint Bakhsh died, and ton days after his death 
the entire property was divided amongst tne 
three brothers, that is Mirtunjai, Sheo Partap 
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and myself in equal shares. No list of the 
articles was drawn. Shiv Pratap and myself 
got all the articles, except cash jointly, while 
Mirtunjai got his share separately. 

He then proceeded to give a list of 
certain articles which he said he had 
got at the partition jointly with Sheo 
Partap Singh (Ex. 2). 

We think that the exception as to 
cash in the above statement of Chandar 
Sekhar is significant and the allegation 
that he got other articles jointly with 
Sheo Partap Singh read with the state¬ 
ment that the entire property was 
divided amongst the three brothers in 
equal shares can only mean that each, 
Sheo Partap Singh and Chandar Sekhar, 
were allotted a one-half; share in those 
articles though the articles were not 
physically divided into two halves. 
Chandar Sekhar had attempted to make 
out a false case of survivorship, but the 
truth was too strong to be suppressed. 
Some time between the 5th and 8th 
July 1922 an application was made by 
the plaintiff's mother that there had 
been^a partition between the brothers 
and,.therefore, Sheo Partap Singh's 
widow, that is the plaintiff was entitled 
to the property left by her deceased 
husband. 'She asked for mutation of 
names in her ‘favour. The application 
is not on the record, but its substance 
is given in para. 4 of the order of the 
mutation Court dated the 8th August 
1923 (Ex. A2). It may be noted that 
the date of the application, as given in 
the said paragraph, is incorrect. It fur¬ 
ther appears that in pursuance of this 
application the Tahsildar was again 
asked to make a report. He again visited 
the village where the parties lived and 

m the discharge of his official duties 

?S 1 rP/ made a re P° rfc on the 8th July 
922 (Ex, 6). This report is very signi¬ 
ficant. Ifc states : 


3 or fifteen da ys after the death of Sai 
iiakhsh h»9 entire property had been dividt 
into three shares. Mirtuujai Bakhsh Sine 

Ch" / teP c b ^ th °v r of Sho ° Parta P Singh an 
Ghandar Sekhar) got one share and the othi 

rYui, share ? ™ero jointly given to Chand; 
Hekhar and Sheo Partap Singh, real brothers. 

. 1110 fcnnor of the report affirms th 

V j? w , fc here was a partition among.- 

* csl fc * iree t> r °thers though the share 
of bheo Partap Singh and Chanda 

i i*" were n °t physically separato 
and that most of the articles comprisin 
the two shares were handed over t 
Chandar Sekhar alone. This, as wo hav 


said before, was natural in the circum¬ 
stances of the case. There are two more 
matters in the Tahsildar's report which 
we desire to emphasize. His conclu¬ 
sion was that Chandar Sekhar had 
deceived Sheo Partap Singh’s widow by 
inducing a false belief into her that he 
would apply for mutation of names in 
her favour, and further that a secret 
arrangement had been made between 
Chandar Sekhar and Mirtunjai Bakhsh 
Singh. We will presently show that 
there is good deal of truth in this. 

Some time in August 1922 Mirtunjai 
Bakhsh Singh filed a suit in the Court 
of the Subordinate Judge of Barabanki 
against Chandar Sekhar. The prayer in 
the suit was that an agreement to refer 
to arbitration bo filed and be referred 
to the arbitiator appointed in ac¬ 
cordance with the provisions of the 
agreement. The application by means 
of which the suit wa3 initiated has been 
suppressed by both the parties and is 
not on the record of this case, but we 
have gathered all what we have just 
now said from the decree made in that 
suit (Ex. A 1). It shows that tho ap¬ 
plication which was registered as a 
regular suit of 97, of 1922, was in accor¬ 
dance with the provisions of R. 17, Sell. 
2, Civil P. C. The first date forbearing 
fixed was the 10th October 1922, but on 
the 9th October 1922 a compromise 
between Mirtunjai Bakhsh Singh and 
Chandar Sekhar was filed. We havo a 
strong impression—almost a conviction 
—that this suit was a collusive and 
fictitious suit. There is little doubt 
that some time about the end of July 
1922 Mirtunjai Bakhsh Singh and 
Chandar Sekhar had completely rnado 
up their differences and joined their 
force to defeat the rights of Sheo Par- 
tap Singh s widow. The statements 
contained in the compromise signed by 
Mirtucijai Bakhsh Singh and Chandar 
Sekhar both aro very significant. Ac¬ 
cording to para. 1 there never was a 
partition of any kind and that all tho 
three brothers lived as members of a 
joint Hindu family and wore joint in 
all respects. This is against tho now 
admitted or the conclusively establi¬ 
shed fact that there was a partition and 
it also holies the defence now raised by 
Chandar Sekhar that at tho said parti¬ 
tion Mirtunjai Bakhsh Singh had sepa¬ 
rated, but he and Sheo Partap Singh 
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confcinued to maintain the status of a 
joint family between themselves, Para 2 
leaves no room for doubt that the object 
of the combination between Mirtunjai 
Baksh and Chandar Sekbar was to de¬ 
feat the claim of Sheo Partap Singh’s 
widow. In para. 3 the two brothers 
affirm their position as members of 
joint family. The motive and the false¬ 
hood of the allegations contained in 
this compromise are so apparent that 
we do not think that any comment is 
needed. This compromise produced the 
desired effect, and an order for mutation 
of names wa3 obtained in favour of 
Mirtunjai Bakhsh Singh and Chandar 
Sekhar as survivors of a joint Hindu 
family excluding Sheo Partap Singh’s 
widow altogether (Ex. A-2 dated the 8th 
August 1923). 

Our finding, therefore, is that the 
plaintiff has succeeded in establishing 
her case that her husband, Sheo Partap 
Singh, was a separated Hindu at the 
time of his death governed by the law 
of the Mitakshara and it follows that 
she is entitled to his estate. 

Having regard to the finding of fact 
just now recorded little room is left for 
any legal discussion as to what “parti¬ 
tion” means and as to the effect of the 
separation of one member of a joint 
family on the status of the other mem¬ 
bers of the same family. In the argu¬ 
ments before us the law on the subject 
was much pressed on us from both sides. 
We think that in its legal aspect also 
the plaintiff's claim stands again on a 
'firm ground. 

In tho first place what i3 the true 
conception of the Hindu law on the 
subject of partition ? Yajnavttlkya in 
the Mitakshara defines “partition” as 
follows : 

Partition (vibhaga) is the adjustment of divers 
rights regarding the whole by distributing 
them in particular portions of the aggregate. 
Colebrookc’s Mitakshara, chap. I, verse 4. 

In the annotations the words “parti¬ 
tion is tho adjustment of diver3 rights” 
are thus explained and in support of 
the explanation Subodhini and Balam- 
bhatta aro referred to : 

The adjustment, or special allotment sever¬ 
ally, of two or more rights vested in sons or 
other'rolatives, to the whole undivided estate, 
by referring or applying those rights to parcels 
or particular pcrtitions of tho aggregate, is 
what the word “partition” signifies. , 

In discussing the text of Gautama, 
namely: 
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An owner is by inheritance, purohase, parti¬ 
tion, seizure or finding acceptance is an addi¬ 
tional mode for a Brahmana ; conquest for. 
a Kskatriya ; gain for a Vaisya and a Sudra. 

Mitra Misra says in Viramifcrodaya as 
follows : ’ 

The meaning of the above text is as follows ; 
“Inheritance” is heritage; “ purchase ” iawell* 
known ; “partition” is the division of heritage 
whereby the right to specific portions is indi¬ 
cated . . , (Golapchahdra Sarkar Sastri’s 

Translation of the Virainitrodaya, Chapter 1, 
S. 13.) Again in S. 36 “Partition” is explained 
Indeed what i3 effected by partition is oaly the 
adjustment (of the proprietary right) into 
specific portions. 

Section 23, Chap. 2, Part I of the 

same book is as follows : 1 

23. Here again, partition at the desire of 
the sons, whether in the life time of the father 
or after his demise, may take place by the 
choice of a single co-parcener, since there is 
no distinction. Hence what, after premising 
partition, is said by Katyayaua, in the text ; 
“The wealth of those who have not attained to 
maturity aud likewise of those who are absent 
in a distant place, shall be deposited, free from 
disbursement, with relatives and friends” is 
also in support of this view. Otherwise if 
partition could not take place without their 
cousent, the declaration of the deposit of their 
wealth with relatives and friends would be un¬ 
reasonable. So also Vishnu says ; “Likewise 
the wealth of a minor shall be preserved till 
he attains to majority.” 

The last-mentioned texts and the text 
in the Mitakshara are referred to in the 
judgment in their Lordships of the Judi¬ 
cial Committee in the case of Girjo, Bai 
v. Sadashiv Dhundiraj (l), and the fol¬ 
lowing observation is made : 

In fact later writers leave no room for doubt 
that “ separation,” which means the severanao 
of the status of jointness, is a matter of indivi¬ 
dual volition. 

According to these texts, therefore, the 
allotment of one-third share to Sheo 
Partap Singh, and similarly to his two 
brothers in household articles, cash, 
houses and lands which constituted the 
undivided estate, was a partition amongst 
all the three brothers in this particular 
case. On the evidence already discussed 
it is clear that the aggregates of cash and 
corn in the house were physically divi¬ 
ded into three equal portions, one por¬ 
tion being actually given to each brother. 
Most of the other articles were similarly 
dealt with. Some of the articles were 
in their entirety given to Chandar Se¬ 
khar and ’Shoo Partap Singh jointly, 
that is to say, as representing two shares, 
one share belonging to each in the aggra- 
gato This, as we have said more than 

(1) A. I. R. 1916 P. C. 101=13 Cal. 1031=13 
I. A. 151 (P. C.). 
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once, was natural in the circumstances 
of the case, bub it does not alter the 
nature of the parties effected by the 
adjustment of the rights of all the three 
coparceners, nor was the minority of 
Sheo Partap Singh a bar to complete 
and effective partition amongst the three 
brothers. The fact that Sheo Partap 
Singh and Ghandar Sekhar lived to¬ 
gether and enjoyed their property in 
common makes no difference in the sta¬ 
tus of each as separated members. This 
state of facts is entirely covered by the 
judgment of their Lordships of the Judi¬ 
cial Committee in Balkishen Das v. Ram 
Narain Sahu (2). In delivering the 
judgment of the Judicial Committee Lord 
Davey said : 

^hey might elect either to bave.a partition of 
their shares by metes and bounds, or to conti- 
nue to live together and enjoy their property in 
common as before. Whether they did one or 

other would affect the mode of enjoyment, but 

not the tenure of the property or their interest 
in it. Consistently with the broad principle 
/o\ la Appovier v. Ramasubba Aiyar 

(dj, this was determined by the allotment to 
them of defined shares which, to use Lord West- 
bury s illustration converted them from joint 
holders into tenants-in-common. 

It make no difference in principle that 
the partition in the present case is not 
evidenced by any written agreement 
as it was in the case before their Lord- 
ships of the Judicial Committee. 

Appoyier v. Ramasubba Aiyar (3) is 
the leading case as to what constitutes a 
partition in Hindu law. In delivering 
judgment of their Lordships of Judicial 
Committee in that case Lord Westburv 

aoS« t ^ heU V? 6 meI ? ber s of an undivided family 
Ur °. Dg ^ emseIves with r0 S ard to par tic u- 

subWnf^’ fchafc u . lfc . sha11 thenceforth bo the 
ui ^ f ? wner3h 'P. ,Q certain defined shares, 
character of undivided property and 

maUer in ymeU ^\ S away from fcho sub Ject- 

u 8 reed u° be doalt with ; aud i* the 
m * mber haa thenceforth a definite 

has no? h™ 9hare * altbou gh the property itself 
s not been actually severed and divided. 

-*-he view that Lord Westbury's ex¬ 
pression implies that the severance of 

status can take place only by agreement 
was clearly negatived in the case of 
Ba S v - Shdashiv Dhundiraj (l), 

f^ifiTfh 0 ! rr ! d , fc ?; The facfc3 of fchis caso 
bury thQ fcQSfc laid down by Ij0rd West- 

-Nowwe como_tq^ the question of the 
( ^ N o al * 738 — 30 I. A. 139=7 C. W. 

(3) H. P.ai-1 

Suther. G57=2 Sar. 213 (P. C.). 
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legal effect of the separation of Mir¬ 
tunjai Bakhsh Singh on the status of the 
other two brothers, Chandar Sekhar and 
Sheo Partap Singh. In this connexion the 
first case to which reference may be made 
is Balabux Ladhuram v. RuTchmabai (4). 
The facts necessary for our pur¬ 
poses are that three brothers Girdhari 
Lai, Kanyaram and Ladhuram lived to¬ 
gether as an undivided family possessed 
of an estate at Elliehpur. At some time 
in 1869 or 1870 Kanyaram separated 
from his other two brothers, took away 
his share amounting to about Rs. 11,000 
and started a shop of his own. There 
was no evidence that Ladhuram drew 
out his share of the family property or 
any part of it and the inference drawn 
.from the evidence was that*he left it in 
the family shop which continued to 
be carried on by Girdhari Lai under 
the name of Amarchand Girdhari Lai. 
Ladhuram had a son Balabux, the plain¬ 
tiff-appellant, before their Lordships 
of the Judicial Committee. About the 
time of the partition Ladhuram sent his 
wife and the son who was an infant then 
to reside in a different place, and a few 
months afterwards he joined them there 
and then they all went together on a pil¬ 
grimage to Prayag, where Ladhuram died 
in the year 1873. Thereupon Girdhari 
Lai brought the appellant's mother, and 
the appellant then 13 or 14 years old, to 
his residence at Elliehpur where they 
all lived together until Girdhari Lai’s 
death in 1S82. Girdhari Lai loft no 
male issue, but he left a daughter and a 
widow Rukhmabai who was the defond¬ 
ant-respondent in that case. 

The plaintiff, Balabux, claimedtitle to 
the family shop and business as the sur¬ 
vivor of a joint family consisting of his 
uncle, Girdhari Lai and himself. The 
defence was that there was a complete 
partition between the brothers in 1869. 

As to the transaction of the year 1S69." 
the trial Court found that there was a 
partition between Girdhari Lai and his 
two brothers, but that there was reunion 
between the plaintiff Balabux and his 
mother and Girdhari Lai some years be¬ 
fore the latter died, so the effect of this 
reunion must be taken as cancelling the 
partition of 1869. The trial Court made a 
decree in the appellant’s favour. The 
■Judicial Coinmissioner on appeal affirmed 

[lyOJj 30 Cal. 725=30 I, A. 130=7 C W~ 

N. G42=8 Sar. 470 (P. C.j. * W * 
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the finding of the trial Court, that Gir- 
dhari Lai and Ladhuram had separated 
in 1869. The opinion of the Judicial 
Commissioner was based on the legal 
inference drawn from the evidence and 
their Lordships of the Judicial Committee 
dealt with that inference. The direct 
evidence was too slight either way to form 
satisfactory basis for decision. This be¬ 
ing so, their Lordships put before them¬ 
selves the question : “ What, then, is 

the result ?” for decision and the deci¬ 
sion is given in the following words : 

It, appears to their Lordships that there ia no 
presumption, when one oo-paroener separates 
from the others, that the latter remain united. 
In many cases it may be necessary, iu order to 
ascertain the share of tho outgoing member, to 
fix the shares which the other co-parceners are 
or would bo entitled to, and in this sense the 
separation of one is said to be a virtual separa- 
of all. And their Lordships think that an 
agreement amongst the remaining members of 
a joint family to remain united or to reunite 
must bo proved like any other fact. 

This statement; of law seems to us, if we 
may respectfully say so, absolutely clear. 
According to it in a case where only one 
co-parcener separates from the others : 
(1) the presumption of Hindu law as to 
jointness ceases to apply to the remain¬ 
ing co-parceners ; (2) the ascertainment 
and the fixing of the share of every co¬ 
parcener may amount to a separation of 
all ; and (3) an agreement amongst the 
members other than the outgoing mem¬ 
ber to continue as between themselves 
tho status of co-parceners or to form a 
new joint family consisting of themselves 
must be proved. As regards the reunion 
of a minor member of the family their 
Lordship say : 

A reuuiou iu estate properly so called can 
only take place between the persons who were 
parties to the original partition. This appears 
to be the meaning placed ou the well-known 
text of Virhaspati (Mitakshara, Ch. 2, S. 9) ; he 
who being once separated dwells again through 
affection with his father, brother, or paterual 
uncle is termed reunited. It is difficult, also, 
to see how an agreement for that purpose could 
have been made by or on behalf of the appellant 
during his minority. 

It seems fco us to follow that either 
for the purpose of maintaining the pre¬ 
viously existing status of co-parcenary 
or tho re-formation of a new joint 
family there must !be an agreement to 
that effect amongst the remaining mem¬ 
bers of the family. It further follows 
that a member who is a minor is incom¬ 
petent to enter into such an agreement. 
Wo think that the ground of the deci- 
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sion of their Lordships of the Judicial 
Committee in this case has not in any 
manner been shaken or modified by any 
subsequent decision of the same tribunal 
as it was contended at the Bar. Indeed 
it was affirmed and applied in the case 
of Jatti v. Banwari Lai (5). This was 
a case of separation of four brothers. 
The widow of one of the brothers 
claimed title by inheritance to the estate 
of her deceased husband. The defence 
was that only one of the brothers, Ishar 
Das, who was not the husband of the 
plaintiff, had separated. The finding of 
the trial Court was 

that on the separation of Ishar Das the family 
of the parties ceased to be a joint Hindu family 
in the strictest sense of the term, or in other 
words, its members ceased to be oo-parceners. 

Their Lordships of the Judicial Com¬ 
mittee held that this view of law was 
well settled by Balabux Ladhuram v, 
Bukhmabai (4) and Balkishen Das v. 
Ram Narain Sahu (2). 

The other decisions, to which wo shall 
presently refer, only establish the two 
following propositions : (1) that tho 

agreement to remain united or to re¬ 
unite need not be express and special 
but may be inferred from, the conduct of 
the parties and the surrounding circum¬ 
stances and (2) that tho fact of a sepa¬ 
ration having been effected between 
brothers who constituted a joint Hindu 
family governed by the Mitakshara 
raises no presumption that there was a 
separation of the joint family constituted 
of one of the brothers and his descen¬ 
dants. 

The second proposition is laid down in 
the case of Sari Bakhsh v. Babu Lai (6). 
In this case.nobicingSthe decision in Jatti 
v. Banwari Lai (5), Sir John Edge 
quoted the finding of the trial Court 
which was approved of and adopted in 
that case by their Lordships of the Judi¬ 
cial Committee and said : 

Tho members ceased to be oo-parceners of 
each other, but it i9 not suggested that if one of 
those members happened to have had sons who 
were co-parceuers when Ishar Das separated 
from his brothers, such sons and their father 
would cease to be co-parceners, constituting to¬ 
gether a joint and undivided family. 

It appears to us that this was a re¬ 
affirmation of the view that on a sepa¬ 
ration of one co-parcener there was a 

(5) A. I. R. 1923 P. C. 13G=1 Lah. 350=50 
I. A. 192. 

(G) A. I. R. 1921 P. C. 126=5 Lah. 92=51 
I. A. 1G3. 
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virtual separation of all and the further 
proposition laid down was that that 
view was nob applicable to a case where 
the question was of separation between 
one member and his descendants. 

The first proposition rests on the case 
°f Palani Amrnal v. MuthitveuJcatacharia, 
Rloniagar (7) and this case was put for¬ 
ward at the Bar as having modified the 
view expressed in the case of Balabux 
Badhuram v. Buklimabai (4). We do 
not think that that is the effect of this 
case. On the contrary Balabux's case (4) 
is -described in the judgment as the 
leading authority for the proposition 
relating to re-union. We think that it 
is necessary to quote from the judgment 
of their Lordships at some length. Sir 

John Edge in delivering the judgment, 
said : 

In coining to a conclusion that the members 
of a Mitakshara joint famiLy hive or have not 
separated, Chore are some principles of law 
which should be borne in miud when the fact of 
a separation is denied. A Mitakshara family is 
presumed in law to be a joint family until it is 
proved that the members have separated. That 
the oo-parceners in a joint family can by agree¬ 
ment amongst themselves separate and cease to 
be a joint family, and on separation are entitled 
to partition the joint property amongst them- 
selves is now well-established law. An autho- 
rity for that proposition is the judgment of the 
Board in Appov&er v. Rama Subba Alyan (1SG6) 

n ° a 'm A ' whi ° h applied to joint families 
such as the joiut family which descended from 

aharA^f°?t!' U3 ' BUt th<3 mere £aofc that tho 
the co-parceners have been ascertained 

that “ft ? -I n0c ? ssarily to an inference 
r^IoL- * am,1 r had s °Parated. There may be 

separation /nr n ? . co . n tom plated immediate 
separation for ascertaining what the shares of 

co-parceners on a separation would be. It is 

flSnv bey ° Ild d ° Ubt that a member of a joint 
family can separate himself from the other 

Z Q tTtleTA th ° a “d » oa separation 

ioint f d to .. have hls share in the property of the 
him a ? Certaiued and partitioned off by 

oi?;^ d o ^ i hQ remaiQi °g co-parceners, vfith- 
may con?p e .°/ a J a g reomeDt amongst themselves, 
memhpr^r 0 ° co-parcenors and to enjov as 
auo^i « 5 o£ .f. J° mfc family what remained J a'ftor 
fch« 1 pa r tl . tl on of the family property. That 

continued P to be joint 
TOWwu P ^ ted ’ be lnferr ed from the way in 
fcheir h nr h ° lr famiIy harness was carried ou ^ftor 
them It I?*, , co ‘ par ?° lier had separated from 

H?ndu famll 30 qu,t ° Clear that if a joint 

mimbarc S0 Parates, the family or any 

HlSuSmili 1 ?*? aS u° t0 r °' uaito as a joint 
Quo family but such a re-uniting is. for obvi- 

T 9 ’, Whi ° ( h r° Uld ap P ,y m many cases 

occurr p tbQ law of the Mitakshara, of very rare 

striStl^ r. a i nd when ifc happens it must bo 
leading aS any ofc hcr fact is proved. The 

—f?—authority for that last proposition is 

A. I. R. 1925 P. C 
I. A. 83 (P. O.). 
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In the pregenfc case our conclusion as 
to the separation of all the three bro¬ 
thers is not founded on the mere fact 
that the shares of the co-parceners wero 
ascertained and defined. There are 
many other facts on the cumulative 
effect of which our conclusion rests. In 
these series of facts the most striking 
fact is that there was a physical division 
and allotment into three shares of most 
of the household articles : the cash, the 
corn, the house and the lands appertain¬ 
ing to the houses. Other facts are stated 
in sufficient details in our judgment and 
it will serve no useful purpose to repeat 
them again. As to the agreement bet¬ 
ween Chandar Sekhar and Sheo Partap 
omgh to continue to be co-parconers or 
to re-unite as a joint Hindu family we 
have sufficiently well realized in the 
preceding portion of this judgment that 
the agreement need not be express or 
special and that it may be inferred from 
the conduct of the parties. In the case 
before us no agreement to re-unite was 
pleaded and then we have the further 
difficulty that Sheo Partap Singh was a 
minor. As to the agreement to continue 
as co-parceners the facts from such an 
agreement could be inferred are in the 
light of the entire evidence and the cir¬ 
cumstances of the case more consistent 
with the theory that Chandar Sekhar 
and Shoo Partap Singh became tenants- 
ln-common, each possessed of a defined 
and ascertained share in such of the pro¬ 
perties as wore not actually divided at 
the separation in question. 

At the outost of this judgment we 
have noticed certain arguments advanced 
on behalf of the respondents in support 
of the decroo under appeal and wo have 
held that the arguments raise a now 
caso which should not be permitted at 
this stage, but it will bo seen that the 
merits of tho points involved in those 
arguments have also been considered by 
us and decided against tho respondent. 

Under issuo 2 tho trial Court has 
found that tho sum of Ks. 8,000 and 

three silver articles fell to Shoo Partap 
Singh s share at tho partition and they 

were in the possession of Chandar Sekhar 
Under issue 3 (a) tho trial Court has 
f urfch°r found that tho plaintiff is en¬ 
titled to certain articles of jewellery as 
her stridhan. A decree in favour of the 
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plaintiff, in respect of some of these 
articles and for Rs. 302 as the money- 
equivalent of other articles, has been 
made by the trial Court against Cbandar 
Sekhar. The Court has also granted a 
decree for maintenance at the rate of 
Rs. 600 a year in favour of the plaintiff. 
A sum of Rs. 1,400 has also been decreed 
to her as arrears of maintenance. The 
plaintiff’s suit as to the one-third share 
in the immovable property set out in 
list A attached to the plaint correspond¬ 
ing with list A attached to the decree 
of the Court below has been dismissed. 

In accordance with our finding that 
Slieo Partap Singh, the plaintiff's hus¬ 
band, died as a separated Hindu the 
plaintiff is entitled to a decree for a one- 
third share in the immovable property 
entered in list A also and she is entitled 
to mesne profits in respect of the one- 
third share for the three years preceding 
the date of the institution of the suit 
and since then till the recovery of pos¬ 
session. The amount of the mesne pro¬ 
fits will be ascertained hereafter. The 
decree of the trial Court a3 to mainten¬ 
ance must in the circumstances be dis¬ 
charged. 

We accordingly allow this appeal, set 
aside the decree of the Court below and 
decree the plaintiff's suit for possession 
of a one-third share in the immovable 
property mentioned in list A attached 
to the plaint and also for the articles 
which the lower Court has held under 
issue 2 to have belonged to Sheo Partap 
Singh and also for the articles for which 
that Court has granted a decree to the 
plaintiff and for Rs. 302 iu lieu of cer¬ 
tain other articles. The plaintiff will 
be entitled to recover her costs in both 
the Courts from the dofendants-respon- 
dents, who will berr their own costs in 
the same Courts. The plaintiff will be 
entitled to mesne profits as directed 
above. 

j.v. Appeal allowed . 
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Wazir Hasan and Gokaran Nath 

Misra, JJ. 

Kazim Ilusai n and others Plaintiffs 
Appellants. 

v. 

Ali Raza Khati —Defendant—Res¬ 

pondent. 

S. A. No. 57 of 1927, Decided on 23rd 
September 1927. 
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(а) Civil P. C., O. 2. R, 2—‘ Suit •—Meaning, 

Proceedings for partition in revenue Ccurt 

cannot be oonstrued as a suit for the purposes 
of R. 2, O. 2. [P 499,0 1] 

(б) Civil P. C., O. 2, R, 2— Suit on a cause 
of action subsequently arising is not barred. 

The rule does not bar a suit on a cause of ac¬ 
tion arising subsequently to tho prior suit and 
where the subject-matter is different. [P 499 0 1] 

Ali Zaheer and M. Wasim —for Ap¬ 
pellant. 

A. P. Sen, Ishri Prasad and Mohan 
Lai —for Respondent. 

Judgment. —This is the plaintiffs’ 
appeal from the decree of the District 
Judge of Sitapur, dated the 18th Octo¬ 
ber 1926, affirming the decree of the 
Subordinate Judge of Kheri, dated the 
23rd September 1925. 

Between the parties to the suit, out of 
which this appeal arises, proceedings for 
partition of a village called Barwar are 
being taken in the Court of revenue in 
the district of Kheri. The defendant is 
the party, who has asked for partition. 
The plaintiffs are objectors and in tho 
appeal before us we are concerned only 
with that part of their objection, which 
relates to certain plots of land situate in 
the village of Barwar. The objection is 
that the claim for partition of those 
plots, which are set forth in the plaint 
of this suit, is barred by the provisions 
of R. 2, O. 2. Civil P. C. This plea in 
bar is founded on a previous litigation 
betweeen the parties of the year 1890. 
The revenue Court refused to decide the 
objection thus raised and referred the 
objectors to the civil Court for obtaining 
a decision thereon. The appellants’ case, 
therefore, in the civil Court is that the 
claim for the partition of the plots in 
suit before the Court of revenue is- bar¬ 
red by R. 2, O. 2, Civil P. C. 

The plaint of the previous litigation 
i3 before us. It is Ex, 18. In list A 
attached to that plaint there is an item 
No. 20. Under that item certain specific 
plots of land with reference to their 
survey numbers are given and according 
to the allegations in the body of the 
plaint a half-share in those plots was 
claimed and a decree was obtained by 
the defendant of the present suit. It is 
admitted that the plots now in suit were 
not included in that claim and this omis¬ 
sion is relied upon as attracting the pro- 
sions of R. 2, O. 2, Civil P. C. 

We are of opinion that the plea in 
bar raised to the defendant's claim in 
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partition proceedings and based on the 
provisions of O. 2, R. 2, Civil P. C., has 
no substance whatsoever. As to whe¬ 
ther that rule is applicable or not to the 
defendant’s claim before the Court of 
revenue is a question which must be 
decided by that Court. Obviously the 
rule relied upon -is a rule of procedure 
aud has no reference whatsoever to a 
question of proprietary title on the exis¬ 
tence of which alone a party to the 
partition proceedings may be required to 
institute a suit in the civil Court for the 
determination of sucb question. This is 
clear from the provisions of S. Ill, sub- 
S. (1), and particularly of Cl. (b) of the 
same sub-section of the U. P. Land Re¬ 
venue Act, 1901. 

Further it appears to us that R. 2, 
O. 2 of the Code is wholly inapplicable 
to the partition proceedings in the Court 
of revenue. By the effect of sub-R. 2 of 
the said rule a plaintiff is debarred from 
suing in respect of that portion of his 
claim which he has omitted to sue in a 
previous suit based on the same cause of 
action as the second suit. In the first 
place, the proceedings for partition in 
the Court of revenue cannot be construed 
as a “ suit ” for the purposes of this rule. 
In the second place, in spite of the omis¬ 
sion in the previous suit of a claim in 
respect of the plots now in suit the de¬ 
fendant and his predecessor-in-intere3t 
have all along been in possession of those 
plots and have obtained the entry of 
their names in the revenue records. This 
leads to the inference that the defendant 
was in possession of tho plots now in suit 
on the date of the previous suit and 
therefore ho had no cause of action to 
ask for any relief in respect of those 
plots in that suit. This was the only 
point which was argued in support of the 
appeal. Tho appeal fails aud is dis¬ 
missed with costs. 

N,D - Appeal dismissed. 
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Wazir Hasan and Raza, JJ. 

Sarjoo Prashad and others —Defon- 
nants Appellants. 

v. 

Deodat Dal and others —Plaintiffs — 
Reipcndents. 

_S. A. No. 115 of 1927, Decided on 
loth Sapfcember 1927, from tho decree 
of the Addl. Sub-Judge, Fyazabad, 
•" December 1926. 


(a) Evidence Act S. 101— No rule as to onus 
is fixed —It depends on nature of pleadings in 
a case. 

Question as to the onus depends on tho plead¬ 
ings in a particular case. Onus ig not an in¬ 
variable obligation resting on a party to a suit 
by fixed aad pre-dofcormined rules of ovideuce. 
It not only changes according to the nature 
of the pleadings but it also frequently changes 
according to progress of evidence. [P 501, C 1] 

( b) Hindu Law—Partition —Suit for declara¬ 
tion of title to half-share of sped tic property — 
Separation admitted to have taken place long 
before institution of suit—Plaintiff must prove 
the time of partition and that suit was brought 
within twelve years from such partition—Limi¬ 
tation Act, Art . 127. 


In a suit by a Hiadu for a declaration of his 
title to a one half-share in certain property, it 
w is common ground between the parties that 
there was no joint family on the date of the 
suit. It was also admitted by both parties that 
for the last eight or nine years they had bean 
living and messing separately. According to 
the plaintiff every joint family property had been 
divided between them except the property in 
dispute. Bar of limitation was pleaded in de¬ 
fence. 

Held i that the onus lay on the plaintiff to 
prove the point of time at which the status of 
the joint family broke and that the alleged 
partition by which his one half-share to the 
property was determined did take place within 
twelve years immediately preceding tho institu¬ 
tion of the suit : A. I. R 1925 P O. 132 and 
A. I. R. 1926 All. 453, Expl. aud Rel. on. 


~ * 


(c) Civil P C. O. 41, R. 25— Issue wrongly 
remitted for trial—Order can be challenged in 
appeal from appellate decree. 

An order wrongly remitting an issue to the 
Court of first instance for trial though not 
appealable can be challenged and reversed if 
necessary when appeal from the decree of the 
lower appellate Court is heard and determined. 

[P 501, C 2 ; P 502f> C 1] 
Ali Zahecr for Dishesluuar Nath —for 
Appellants. 

II. II. Qidwai for A. P. Sen and 5. M. 
Ahmad —for Ro3pondent3. 


Judgment. —This is the defendants’ 
appeal from the decree of tho Additional 
Subordinate Judge of Fyzabad, dated 
the 17th December 1926, revers¬ 
ing tho decree of tho Additional Munsif 
of Akbarpur, dated tho 19fch April 1926. 
Tho suit out of which this appeal arisos 
prays for a docroo of declaration of title 
as to the plaintiffs’ one half-share in 
certain properties specified at the foot 
of tho -plaint. In ‘the alternative a 
docroo for joiut possession was asked for. 

Tho question for decision in the ap- 
peil, a3 it will appear hereafter, depends 
on a proper appreciation of the plain¬ 
tiffs’ -ease as set forth in tho plaint. 
One Ganga Dass had two sons, Mool- 
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chand and Earn Khelawan. The . plain¬ 
tiffs are the sons of Moolchand. Sarju 
Prasad, defendant 1, is the son of 
Ham Khelawan. Sarju Prasad had two 
brothers Mata Badal and Narain 

Bakhsh, Mb. Bhartha, defendant 2, 

is the widow of Mata Badal and 
Mt. Sundra, defendant 3, is the 
widow of Narain Bakhsh. This relation¬ 
ship is set forth in the pedigree attached 
to the plaint and is not in controversy. 
In para. 2 of the plaint it was stated 
that Ganga Dass and his two sons had 
formed a joint Hindu family and that 
after the death of Ganga Dass his two 
sons and their male issues continued the 
joint family and while the family was 
in that state of jointness, the property 
in suit was acquired under two deeds 
of sale in the name of Mata Badal with 
the joint funds and was in the enjoy¬ 
ment of the members of the family 
jointly, though mutation of names in 
the revenue records was made in the 
name of Mata Badal alone and though 
after the death of Mata Badal the name 
of his widow was substituted in the 
revenue papers. In para. 3 of the plaint 
it was stated that Narain Bakhsh had 
predeceased Mata Badal and that Mata 
Badal had died eight years ago. So 
long as Mata Badal was alive the family 
continued to be joint. After the death 
of Mata Badal the defendants separated 
in mess from the plaintiffs and that 
except the property in suit in which the 
plaintiffs have a one half-share, the rest 
of the family property was also parti¬ 
tioned. Paras. 4 and 5 state the facts 
on which the cause of action for the suit 
was based. 

The dofence was the denial of the 
partition alleged in para. 3 of the plaint 
to have taken place after the death of 
Mata Badal. Further allegation was 
made in defence that the partition had 
taken place after the death of Ganga 
Dass between Moolchand and Ram 
Khelawan about 55 or 56 years ago and 
the plaintiffs’s case that the property in 
suit was joint family property which 
had remained undivided at the partition 
after Mata Badal’s death was denied. 
The only other material defence, which 
has a bearing on the question which we 
havo to decide in this appeal at present, 
was one of bar of limitation. On these 
pleadings the trial Court framed the 
following issues : 


(1) Is the property in suit the joint family 
property as alleged ? 

(2) If so to what share are plaintiffs entitled? 

(3) Is the claim within time ? 

(4) To what relief, if any are plaintiffs en¬ 
titled ? 

Under issue 1 the ferial Court; set; be¬ 
fore ifeself the following two matters 
for decision : 

(1) Whether the parties’ family was joint at 
the time when the property in suit was pur¬ 
chased because the separation being admitted 
by the plaintiffs, no presumption can be made 
as to the exact period when the disruption took 
place and (2) if so, whether the property was- 
purchased with the joint funds of the family. 

On consideration of the evidece in the- 
case it came to the conclusion that the 
plaintiffs have failed to prove that when 
the property in suit was purchased the 
family was a joint family. On that; 
finding he dismissed the suit. On ap~ 
peal by the plaintiffs the learned Addi¬ 
tional Subordinate Judge disagreed with 
the view of law taken by the Court of 
first instance that this was a case in 
which no presumption of joinfcness could 1 
be made. For this opinion he relied 
upon a decision of their Lordships of the 
Judicial Committee in the case of Bhag m 
wani Kunwar v. Mohan Singh (l). He 
therefore remitted the following issue- 
to the Court of first instance for trial ; 

Were Moolchand and Ram Khelawan and 
their sons respectively separated as alleged by 
the defendants at the time of the purchases of 
1887 and 1894. 

He allowed parties fco produce addi¬ 
tional evidence in relation to the 
remitted issue. When >tbe case went 
back to the Court of first instance 
further evidence was admitted and on 
consideration of that evidence the trial 
Court decided the issue which the Court 
of appeal had remitted for decision in 
the negative. When the appeal was 
taken up on the second occasion for 
hearing, the attention of the learned 
Additional Subordinate Judge was drawn 
to the decision of the Allahabad High 
Court *in the case of IPartap Narain 
Singh v. Ba?n Kumar Singh (2). He 
however adhered to his former view on 
the question of onus of proof and finally 
recorded the finding that the reoord does 
not show the separation in the family 
to have taken place before the deeds in 
suit. The result was that he allowed 
the appeal and decreed the plaintiffs 
suit. ___ 

(1) A. I. R. 1925 P. C. 132.. 

(2) A. I. R. 1926 All. 453. 
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In second appeal before us the main 
argument addressed on behalf of the 
appellants is that the Gourt of appeal 
was wrong in its opinion as to the onus 
of proof in this case. If this argument 
is accepted it ‘follows, we think, that, 
it must be held that the order remitting 
the issue for trial was improper and it 
.■further follows that the proceedings 
taken in the Oourt of first instance 
after the order of remand must be 
quashed. The question as to the onus 
clearly depends on the pleadings of this 
particular case. Onus is not an invari¬ 
able obligation resting on a party to a 
suit by fixed and pre-determined rules of 
evidence. It not only changes according 
to the nature of tbe pleadings, but it 
also frequently changes according to the 
progress of evidence. It is true that 
the normal condition of a Hindu family 
is joint and that in law there is a pre¬ 
sumption to that effect, but suoh a pre¬ 
sumption may vanish altogether in 
certain circumstances, in other circum¬ 
stances it may become very weak and, 
again, it may shift at one stage of the 
trial from the shoulders of one party and 
be fixed on the shoulders of another. In 
this particular case the question is not 
as to whether the parties formed a joint 
Hindu family on the date of the -suit or 
had separated some time before. If that 
were the simple nature of the case, there 
would be no room for doubt that the 
party alleging jointness will start with a 
l^[® 3ui:Q Pfci o n to that effect in his favour. 
The broad issue in this case, having 
legard to the pleadings, is as to whether 
there was a joint family at the time 
when tbe acquisitions in dispute were 
rnade. It is common ground botweon 
the parties that there was no joint family 
on the date of the suit. It is also com¬ 
mon ground between them that there 
has been no such family in existence for 
tho last eight or nine years, that for the 
same period they have been living and 
meting separately and that at the 
beginning of that period of time ovory 
joint family proporty had been divided, 
uxcopt the one in dispute, .according to 
the plaintiffs. The point of time, there¬ 
fore, at which tho status of tho joint 
family broke and the members becamo 
separated is very material and it is also 
material for the reason of the plea in 
defence of the bar of limitation. Obvi¬ 
ously the plaintiffs must take and sus¬ 


tain the burden of showing that their 
suit is within time and inasmuch as the 
relief which they seek is for a divided 
one-half share in the property which 
they allege as joint property which 
remained undivided at the partition of 
nine years ago, the suit would seem 
to be governed by Art. 127, Sch. 1, 
Indian Limitation Act, 1908. It follows 
that they have the onus of showing that 
the partition at which their share to the 
extent of one-half was determined and 
in consequence of which they became 
entitled to the possession of that share 
did take place within 12 years imme¬ 
diately preceding the institution of the 
suit. 

As we have said before the learned 
Additional Subordinate Judge's opinion 
on the question of burden of proof is 
mainly based on his interpretation of the 

decision of their Lordships of the Judi¬ 
cial Committee in the case of Bhagwani 
Kunwar v. Mohan Singh (1). We are of 
opinion that the learned Additional Sub¬ 
ordinate Judge has erred in interpreting 
that decision. Wo cannot construe that 
decision to mean that tho well settled 
principle of onus enunciated by their 
Lordships of the Judicial Committee in 
tho case of Bannoo v. Kaslicc Ram (3), 
and other decisious-of a subsequent period 
were unsettled by that decision. Indeed 
in this decision, their Lordships of the 
Judicial Committoe did not profess to lay 
down any inflexible rule as to tho burden 
ot proof in cases whore there is a 
controversy as to tho particular time at 
which a joint family broke and the 
mombors separated. It appears to us 
that tho docision of their Lordships was 
rightly construed, if wo may say so, by 
a Division Bench of the High Court of 
Allahabad in the case of Partap Marain 
Singh v. Rim Kumar Singh (2), and wo 
adopt tho same interpretation in tho 
prosont case. 

Having takon the above stated view 
as to tho onus of proof, we must hold 
that tho order of tho learned Additional 
Subordinate Judge, remitting tho issue 
which wo have noted before for trial to 
tho Court of first instance was not a 
valid order and must he set asido. It is 
not disputed that wo have power to sot 
it aside at this stage of the case. That 
order was not open to appeal, but it 
could certain l y he challonged and re- 
[1876] 3 Gal. 315=3 Sar. 7S1 (P. O.f. ’ 
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versed if necessary when appeal from the 
decree of the lower appellate Court is 
ibeard and determined. 

We accordingly allow this appeal and 
set aside the order of the lower appel¬ 
late Court, dated the 13th July 1926, 
by which the issue noted above was 
remitted to the Court of first instance. 
We also set aside all proceedings in the 
Court of first instance taken after the 
order mentioned just now and we also 
set aside the decree of the lower appel¬ 
late Court, dated the»l7bh December 1926, 
and remand the case under O. 41, R. 23, 
Civil P. C„ to that Court with directions 
that the appeal be re-admitted to its 
original number in the register of appeals 
and bo beard and decided according to 
lawand in the light of this judgment. 
The appellants’ costs of this Court in¬ 
curred in this appeal will be paid by the 
respondents in all circumstances. Other 
costs hereafter and hitherto incurred 
will abide the event. 

J.v, Appeal allowed. 
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Wazir Hasan and Gokaran Nath 

Misra, JJ. 

Khanna Singh and others —Plaintiffs 
—Appellants. 

v. 

Gulzar Singh and others —Defendants 
—Respondents. 

S. A. No. 18 of 1927, Decided on 20th 
September 1927, from the decree of the 
Additional Sub-Judge, Unao, D/- 8th 
August 1926. 

Jicngnl Rand Redemption and Foreclosu r & 
Regulation (17 of ISCO). S. 8—Notice of demand 
on the mortgagor must be proved — No presump- 
ion as to that arises from mortgagee'e applica¬ 
tion an l consequent proceedings—mortgage of 
18(jS -Foredosure proceedings in 1879— Redemp- 
ion suit in, 1*J24 — Application and parwana by 
Deputy Commissioner served on mortgagor — 
mortgagor not protesting—Nature of demand 
was held proved . 

Tko making of a demand for repayment of 
tlio mortg igo-money previous to the filing of an 
application for foreclosure is .an act to bo per¬ 
formed by the mortgagees. Thcro can be no pre¬ 
sumption from the fact of the application .having 
been made and the consequent proceedings taken 
thereon that such a demand was made by the 
mortgagee. But whero a mortgage was executed 
in lbGS, and foreclosure proceedings taken in 
1879, direct evidence as to the demand cannot 
be reasonably expected so I;ito us in 1924. But 
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from the faot that a copy of the application 
made by the mortgagee together with the par¬ 
wana issued by the Deputy Commissioner, was 
handed over to the mortgagor personally, and that 
he did personally appear before the Deputy Com¬ 
missioner and accepted delivery of papers relating 
to the foreclosure proceedings without protest,, 
it was hold that the necessary demand had 
been proved; 3 All. 408; 5 All. 9; 3 Cal. 397 
(P. C.) ; and 11 Cal. Ill, <P. C.) relied on. 

[P 503, C 2, P 504, C l] 

G. N. Mukerji and Murli Manohar — 
for Appellants. 

Ali Mohammad —for Respondents 1 
and 2. 

Judgment. —This is the plaintiffs' 
appeal from the decree of the Additional 
Subordinate Judge of Unao, dated the 
8th August 1926, reversing the decree 
of the Munsif, North Unao, dated the 
21st November 1924. 

The suit is for redemption of a usu¬ 
fructuary mortgage in respect of a 6- 
pies share belonging to one Gurdin in 
village Shahpur, pargana Jhalota Ajgain, 
district Unao. The mortgage was ex¬ 
ecuted on the 28th July 1868 in lieu of 
a sum of Rs. by 350 by Zabar Singh and 
Gurdin. The original mortgage related 
to a 1-anna zamindari share in mort¬ 
gagee rights and another 1-anna zamin- 
dari share in the right of owners posses¬ 
sed by the mortgagors. In the present 
suit we are concerned with the 6-pie» 
share of Gurdin in the latter property, 
the proportionate amount of the mort¬ 
gage-money being Rs. 87-8-0. It is 
agreed that the: plaintiffs are the repre- 
sontatives-in-interost of Gurdin and the 
defendants represent the interest of the 
mortgagees. 

The only defence, with which we are 
concerned in this appeal, is that th& 
right to redeem was foreclosed by procee¬ 
dings taken for that purpose in the year 
1879. The Courts below have differed 
as to the effect of those proceedings. 
The trial Court is of opinion that the 
proceedings were not valid in law to 
have had the effect of extinguishing the 
equity of redemption. The lower appel¬ 
late Court is of opinion that they were 
valid and had that effect, and this is the 
only point which we have to decide in 
the appeal. 

The foreclosure proceedings are evi¬ 
denced on the record of this case by 
Exs. A4, A5, A6 and A7. Ex. A5 shows 
that on the 31st January 1879, a pre¬ 
liminary notice was issued ta Gurdin in 
CDnsequence of an application made by 
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Mohkam Singh and Lalchand, the mort¬ 
gagees, for an order of foreclosure in 
respect of the mortgage in question. By 
this notice the 4th March 1879 was fixed 
for the purpose of appearance of Gurdin. 
The endorsement on Ex. A5 shows that 
the notice was ‘served on Gurdin on 
the 20bh February 1879 personally. 
Whether Gurdin then appeared in pur¬ 
suance of the notice in the Court of the 
Deputy Commissioner of Unao, from 
whose Court the notice was issued, we 
are not in a position to say. Ex. A4 
shows that on the 28th August 1879 
the Deputy Commissioner issued a par- 
wan a to Gurdin required by the provi¬ 
sions of Cl. 8, Regn. 17, 1806. This 
parwana recites the facts that the 
mortgagees had made an application 
for foreclosure of the mortgage of 
the 28th July 1868. It also states 
that the parwana is being issued to 
the mortgagor under the provisions of 
Cl 8, R9gn. 17, 1806, prescribing the 
period of one year from the date of this 
issue for redemption. It further states 
that, in the event of default in payment 
of the mortgage-money, principal and 
interest, the mortgagees shall become 
the absolute owners of the mortgaged 
property. The parwana was again serv¬ 
ed on Gurdin personally, as appears from 
the endorsement in Ex. A6, on the 19th 
September 1879. The endorsement re¬ 
cites the fact that the parwana together 
with the copy of the application was 
delivered to Gurdin on the 18th Septem¬ 
ber 1879 at 2 o’clock in the afternoon. 
On the 8ch October 1879, as Ex. A-7 
shows, the Deputy Commissioner wrote 
the order: 

Papers etc. made over to Gurdin. Consign to 
record. 

In support of the appeal two points 
were urged : 

1. That the proceedings were inelfec- 
tual for the reason that no demand for 
Pay men t of the mortgage-money from 
the borrower previous bo the application 
for foreclosure is proved. 

2. That the service of notice on the 
mortgagor*Gurdin*is also not proved. 

, The learned pleader for the appellants 
oitod the following cases in support of 
his arguments : 

Norender N drain Sinjh v. D'oarha 
I*al Miindur (1) ; Dehari Dal v. Deni Dal 

(1) [187G] 3 Cal. 397=5 I. A. 18=3 Sir. 771 
(P. C.). 
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(2) ; Karan Singh v. Mohan Dal (3); and 
Madhopersad v. Gajadhar (4). 

There i3 little doubt that the above 
cases establish the two propositions : (1) 
that the demand must be proved before 
the foreclosure can take place in law ; 
and (2) that service of notice on the 
mortgagor must also b9 proved to give 
the same effect to the proceedings. 
Obviously both these matters involve the 
determination of questions of fact. 

As to the notice the evidence is per¬ 
fectly clear. It was served on Gurdin 
not only once but twice and more point¬ 
edly in relation to the parwana of the 
28th August 1879. Ex. A7, the final 
order passed by the Deputy Commis¬ 
sioner, also proves beyond any reason¬ 
able doubt that Gurdin did appear in 
compliance with the notice before the 
Deputy Commissioner and received the 
papers relating to the foreclosure pro¬ 
ceedings. The argument based on the 
absence of service of notice has, there¬ 
fore, no substance whatsoever. 

As regards the proof of the previous 
demand : the first observation which falls 
to be made is that at this distance of 
time it is impossible that the mortgagees’ 
representatives should be able to produce 
any direct evidence in respect thereof, 
and the rules of law do not impose an 
obligation on a litigant to prove the im¬ 
possible. The question, therefore, must 
be decided by presumptions and infer¬ 
ences arising from the evidence already 
referred to. The lower appellate Court 
is of opinion that there is proof of a pre¬ 
vious demand having been made arising 
out of the presumption 

that the necessary formalities were gouo through 
before the entertaining of the application. It 
should be presumed that all the official acts 
necessary for the proceedings in question were 
duly and properly done. 

We are of opinion that the presump¬ 
tion on which the lower appellate Court 
relies is somewhat far-fetched in the cir¬ 
cumstances of the case. There is no 
doubt that a presumption in favour of 
the regularity of oilicial acts exists, but 
the making of a demand for repayment 
of the mortgage-money previous to the 
tiling of the application for foreclosure 
was an act bo be performed by the mort¬ 
gagees. There can bo no presumption 

2) [1881] 3 All. 108. 

3) [18S2] 5 All. 9=(1882) A. W. N. 149. 

(1) [1372] 11 Gil. 111 = 11 1. a. 180 = 1 Sac. 

571 (P. G.). 
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from the fact of the application having 
been made and the consequent proceedings 
taken thereon that such a demand was 
made by the mortgagee. But where a 
mortgage is executed in 1868 and fore¬ 
closure proceedings taken in 1879, direct 
evidence as to the demand cannot be rea¬ 
sonably expected so late as in 1924, but 
as we have said before, we cannot-reason¬ 
ably expect the mortgagee to produce 
at this period of time any direct evidence 
as to the demand in question having 
been made previous to the making of the 
application for foreclosure. We think 
that from the facts proved there arises 
a reasonable inference that such a de¬ 
mand was made. A copy of the applica¬ 
tion made by the mortgagees together 
with the parwana issued by the Deputy 
Commissioner was handed over to Gurdin 
personally. We also know that Gurdin 
did personally appear before the Deputy 
Commissioner and accepted delivery of 
papers relating to the foreclosure pro¬ 
ceedings. In the circumstances we are 
led to infer that had there been no pre¬ 
vious demand Gurdin would have made 
a protest against the foreclosure proceed¬ 
ings. He did not make any such pro¬ 
test. On the other hand, he accepted 
them without any objection because, we 
think, in the circumstances, there was 
no objection to raise. Wo, therefore, hold 
that the necessary demand has been 
proved. It is agreed that on those find¬ 
ings it must bo hold that the equity 
of redemption was extinguished by the 
effect of the foreclosure proceedings of 
1879. The right to redeem, therefore, 
does not subsist and the claim for re¬ 
demption must fail. 

We accordingly dismiss this appeal 
with costs. 

R-K. Appeal dismissed. 
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Wazir Hasan, J. 

Balkaran Dube —Defendant — Appel¬ 
lant. 

v. 

Har Bilas and others —Plaintiffs—Res¬ 
pondents. 

Second Rent Appeal No. 22 of 1927, 
Decided on 16th September 1927, from 
the decree of the Dist. Judge, Gonda 
D/- 2nd May 1927. 


Oudh Rent Act (1886), S. 108 {15)—Usufructu¬ 
ary mortgage—Mortgagee obtaining decree and 
formal possession—-Jdis name not entered in 
revenue records and he not getting actual pos¬ 
session—Mortgagor can sue for his share of 
profits. 

A usufructuary mortgagor can sue for the re¬ 
covery of his share of profits under S. 108, 
Cl. (15), where the-mortgagee, in spite of a civil 
Court decree in his favour and formal delivery 
of possession in pursuance thereof never obtains 
an order of entry of his name in the revenue 
records and is not in possession of the share. 

[P 504 0 2] 

S. N. Boy —for Appellant. 

Bctdha Krishna —for Respondent 1. 

Judgment.—This is the defendant’s 
appeal from the decree of the District 
Judge of Gonda, dated the 2nd May 1927, 
affirming the 'decree of an Assistant 
Collector of the First Glass of the same 
place, dated the 30th September 1926. 
The suit, out of which this appeal arises, 
was for the recovery of a share of profits 
under S. 108, Cl (15), Oudh Rent Act, 
1886. 

In support of the appeal two points 
were urged : (l);that the plaintiffs had no 
title to recover the profits in suit be¬ 
cause about 15 years ago they made a 
usufructuary mortgage of their share in 
favour of one Bhagwat Shukul and (2) 
that there is no evidence in proof of the 
collections made by the appellant having 
been in excess of his own share in the 
joint estate. 

As to the first point : the Courts below 
have found that the mortgagee in ques¬ 
tion, in spite of a civil Court decree in 
his favour about 15 years ago and for¬ 
mal delivery of possession in pursuance 
thereof, never obtained an order of entry 
of his name in the revenue records and 
is not in possession of the share in ques* 
tion. This being so, the plaintiffs’ title 
remains where it was. 

* As to the second point : the chief evi¬ 
dence on which the finding of the Courts 
below as regards the amount of collec¬ 
tions rests is the statement of the village 
patwari. According to the lower Courts 
this patwari is not a very reliable 
witness, but the Courts below have ac¬ 
cepted his evidenee as enough for the 
roason that there is no evidence to the 
contrary. The second ground of attack 
also fails. The appeal is dismissed .with 
costs. 

Appeal dis?nissed . 
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&ft. Jaggi and others —Defendants— 
Appellants. 

V. 

Sheo Partap Singh— Plaintiff—Res- 
Jpondent. 

Second Rent Appeal No. 20 of 1927 
Decided on 14th September 1927, from 

TV of -“' e 0< 5 i3t - Jud se. Fyzabad, 

D/- 13th April 1927. 

o/ozl C ji 5’ — Just afnetl d*nents 

alU >™* d -Claitn for arrears can be 
amended to one under Oudh Rent Act, S. 127 . 

«f^ifi. 0 # ri8in ^L pl . ainfc ioT fche reo °very of arrears 
tn rSnt r T tho , t ® nants 08n be so amended as 
Ar.f^£ e c ! aimUD< ^er S. 127. Oudh Rent 

h .. re there 18 f° allegation in the plaint as 
igmally presented that defendants were liable 

nartS? rent under an agreement between the 
(t>) Oudh Rent Act, S. 127 (2 )—Th<F relief of 

'urreZTo/ S rent mSe,1Uentlal ™ ef *° “ d ‘ cr “ 

Under 8.127 (2) a decree of ejectment is a 

rent e w U h^l! al u 9 !l ef *. to a deoree for arrears of 
®°;. }l lch shall be granted on a separate 
application of the plaintiff-deoree-holder. 

O ,_ , CP 505 C 2] 

<o. M. Ahmad for Appellant. 

Radha Krishna for Respondent: 
Judgment.—This is the defendant s 

appeal from the decree of the District 

iSol 0 °i F ? zabad ’ dafced the April 

1927, affirming the deoree of an Assistant 

Coliector of the First Class of Sultanpur, 
dafced fche 16fch February 1927. 

The oniy argument advanced in sup¬ 
port of the appeal is that the original 
plaint for fche recovery of arrears of rent 
was improperly amended into a plaint of 

?fiftA lm T UnderS . 127 ’ ° udh Renfc Act, 

xoon. in certain circumstances an am¬ 
endment for fche purpose of converting 
a simple claim for fche recovery of arrears 
oi rent infco a claim for rent under the 
provisions of S. 127, Oudh Rent; Act, may 

Sfu ^ an lc oProper amendment 
which the Courts will not permit. The 

reason for refusing such permission will 

that the amendment will not be 

an this is a particular basis 

amendm °nfc3 are founded as 

R 17 o aP r P ^ r fche provisions of 

amenri 6 : GlV1 . 1 , P * G * * D ofcber cases the 
amendment might be permitted. This 

13 a case of the latter description. 

fchQ plainfc * ag originally presented, 
d ® ^ ras J no , -allegation that fche defen- 

n fu 10 ^ fcbe land and were liable to 
y o rent claimed under an agreement 


between fche parties. The plainfc simply 
alleged that fche defendants were tenants 
of a certain area of land which carried 
rent of Rs. 25 a year. The case thus 
presented is not inconsistent with the 
case that the defendants could be treated 
as tenants within fche provisions of S. 127, 
Oudh Rent Act, and in that capacity 
would be liable to pay such amount of 
rent as might be determined to be fair 
and equitable which in fche present case 
was stated to be fche sum of Rs. 25 a year. 
Had there been any allegation of fche 
tenancy under an agreement between fche 
parties an amendment to bring fche case 
in line with fche provisions of S. 127 
would have had fche effect of introducing 
a new and inconsistent case. 

Another argument advanced in sup¬ 
port of fche contention that amendment 
was improper is that there was no relief 
of ejectment in fche plainfc as originally 
filed, while by the amendment such a 
relief was added. The relief of ejectment 
was really not introduced infco fche plaint 
by way of any amendment. The relief 
was fche subject-matter of a separate 
prayer which might be granted to fche 
plaintiff as a sequel to a decree for rent 
By sub-S. (2) °£ £3. 127, Oudh Kent Act,' 
lcob, a decree for ejectment is a con- 
sequential relief to a decree for arrears of 
rent which shall be granted on a separate 
application of fche 'plainfciff-decree-holder 
and this appears to have been done in fche 
present case. The substance of fche suit 
was one for the recovery of fche arrears of 
rent and it remained the same all 
through. 

The appeal therefore fails and is dis¬ 
missed with costs. 

N,D * Appeal dismissed. 


A. I. R. 1927 Oudh 505 (2) 

Wazir Hasan, J. 

Mohammad Akbar and another —De¬ 
fendants—A ppellanfcs. 

v. 

Lachhman Prasad — Plaintiff—Res¬ 
pondent. 

S. A. No. 18-1 of 1927, Decided on 28fch 
September 1927, from fche decree of fche 
Sub-.T., Sultanpur, D/- 8th February 1927 

Landlord and Tenant—Sale of trees by tenant 
—I urchaser acquires only rights in the ‘timber . 

Where a tenant has no other rights other than 
rights in the trees themselves, a purchaser of 
such trees from the tenant gets only rights iu the 
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timber of the trees and no more. Any other 
rights as to the enjoyment of friuts must be 
treated as destroyed by the sale and on the ex¬ 
tinction or abandonment of these rights, the 
owner of the land is clearly entitled to recover 
possession of his land and the purchaser is en¬ 
titled to remove the timber : A. I. R. 1925 Oudh 
262, Foil. CP 506, C 2] 

AH Zaheey —for Appellants. 

Rad ha Krishna —for Respondent. 

Judgment. —This is the defendants 
appeal from the decree of the Subor¬ 
dinate .Judge of Sul tan pur. dated the 
8th February 1927, reversing the decree 
of the Munsif of the same place, dated 
the 6th December 1926. 

One Mb. Jurao Kuar held possession 
in the status of a tenant of a certain 
number of trees situate on plot 1894 
in village Hasanpur in the district of 
Sultanpur. The trees were ten in num¬ 
ber and they are now the subject-matter 
of the suit out of which this appeal 
arises. In execution of a decree against 
Mb. Jurao Kuar the trees in question 
were sold by public auction and pur¬ 
chased by the plaintiff on the 1st 
June 1926. Defendant 1, the Raja of 
Hasanpur, is the zamindar of the village 
and the defendant 2 is his servant. It 
is agreed that the Raja is the owner 
of the land on which the trees stand and 
it is also agreed that Mt. Jurao Kuar 
had no rights in the trees except that of 
a riyaya in the village. The question 
in the case is : What rights in the trees 
in suit have passed to the plaintiff under 
his purchase of the 1st June 1926 ? 

The Courts below decidod the case on 
the lino as to whether Mb. Jurao Kuar 
had or had nob alienable rights in the 
trees in question. 

The Court of first instance recorded 
the finding that she had not such rights. 
The lowor appellate Court, on the con¬ 
trary, has hold that she had the right 
of alienation. 

It seems to me that in deciding the 
question involved in the appeal care 
must he taken not to confuse the present 
case with a case of rights in a grove. 
The last-mentioned rights stand on a 
different footing altogether and the law 
in relation to thorn is similarly different. 
Further, in the arguments presented on 
behalf of the parties to me at the hear¬ 
ing of the appeal no reliance was placed 
on any usago or custom either in proof 
of the disability of alienating the trees 
in question. These trees are stray or 
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scattered trees on a plot of land the- 
area of which is 8 bighas and 12 biswas 
and it is nob known who had planted 
them originally. All that is known is 
that the last holder was Mt. Jurao Kuar k . 
The owner of the land on which the 
trees stand is the zamindar. Mt. Jurao 
Kuar, therefore, had no rights other than 
rights in the trees themselves. For the 
purposes of this appeal it may be assumed 
that whatever rights she possessed they 
were alienable, but in the circumstances 
of the case the problem is what those 
rights come to in law of which an aliena¬ 
tion could be made. To my mind the 
rights which would vest in the purchaser 
on a sale would be rights in the timber 
of the trees and no more. Any other 
right as to the enjoyment of the fruits 
of the trees must be treated to have 
been destroyed or abandoned by the sale 
in favour of the plaintiff. This will bo 
so according to the principle of the case 
of Azmal-un-nisa v. Ganesh Prasad (1). 
On the extinction or abandonment of 
those rights the owner of the land is 
clearly entitled to recover possession of 
his land and the plaintiff is entitled to 
remove the timber. 

I accordingly allow this appeal, set 
aside the decrees of the Courts below 
and grant a decree to the plaintiff for 
possession of the timber of the trees i Q 
suit by removing them within three 
months of this date. In the event of 
default his suit shall stand dismissed 
altogether. In the circumstances I order 
that the parties shall bear their own 
costs in all the three Courts in any 
event. 

N.D. A nnea l allowed. _ 

(1 ) A. I. R. 1925 Oudh 262=26 O. C. 119. 
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Stuart, C. J., and Raza, J. 

Amjad All —Applicant. 

v. 

3 fohamm id AH —Opposite Party. 

Civ. Rev. Apln. No. 24 of 1927, De¬ 
cided on 30th September 1927, from the 
order of the Dist. Judge, Lucknow, D/" 
19th July 1927. 

Provincial Insolvency Act, Ss. 41 and 43 (l) 
—Provisions of S . 43 (1) are mandatory . 

The debtor has complete discretion to . apply, 
when he likes, providol he applies within the 
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period specified by the Court. The word 
snail m 6. 41 imposes a duty upon the 
insolvent, the breach of which involves con¬ 
sequences pointed out in S 43; A. 1. R. 1925 
■Paf. 3o5, Foil.: A. I. R. 1924, Cal. 777, Diss. 
_ [P. 507, C. 1] 

Jdzshambhar Nath Srivastava —for 
Applicant. 

Nazir Uddin for Hakim Uddin —for 
Opposite Party. 

Judgment.—The question in this 
application is whether the provisions of 
S. 43 (1) , Act 5*, '1920, are or are not 
mandatory. In 1923 a Bench of the 
Calcutta High Court decided in A. J. 
JJj. Abraham v. II. B. Sookias (1) that 
0 provisions of this section were not 
mandatory. A Bench of the Patna High 
Court decided in 1924, in Ram Krishna 
Misra, Ex-parte (2) that the provisions 
were mandatory. We take the view 
which was taken in Patna. To quote 
the decision of Mr. Justice Dass : 

It is obvious to my mind that the debtor has 
complete discretion to apply when he likes 
provided he applies within the period specified 
^ ?V? OUrt ‘ T - he Word “ s fcall” in S 41 of 

inRotvpV> m Fu Se K’ in opinion, a duty upon the 
insolvent, the breach of which insolves the con¬ 
sequences pointed out in S. 43. 

The operation of the' law involves 
no real hardship, for under the provi¬ 
sions of S. 10 of the same Act a debtor, 
in respect of whom an order of adjudi¬ 
cation has been annulled owing to his 
failure to present or prosecute an ap¬ 
plication for his discharge, will ordi¬ 
narily be granted leave to present a 

fresh insolvency application, if he can 

show that he was prevented by any 
reasonable cause from presenting or 
prosecuting his application for dis- 
charge We, therefore, uphold the order 

of the learned District Judge and dis¬ 
miss this application with costs. 

—__ Application dismissed. 

foi 5’ 1924 Cal. 777=51 Cal. 33 i. 

(2) A. I. R. 1925 Patna 355=4 Pat. 51. 
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Gokaran Natit Misra and Wazir 

Hasan, JJ. 

Kamalchya Dat Ram— Plaintiff— hr 

pellant. 1 


v. 


Defendants 


Shyam Dal and others — 

Respondents. 

9nd^cf C ’ '^■ 0 ‘ 1^27, Decided on 

^nd September 1927, from an order of 

ary i 9 o 7 Judg0 ’ F y z abad, D/- 25th Janu- 


(a) Practice — Procedure . 

an ^ r * Ule ^ °J P rocedure regulating their 
conduct are intended for facilitating justice and 
not for its impediment. [p # 507 , O. 2J 

( b ) Civil P. C. t S. 149— Delay of one day was 

Refusal to take the deficit Court-fee for delay 
by one day was held to be an abuse of the powers 

of the Court. [P. 507 ^ G . 2J 

H. Husazn and A. C. Mukerji —for 
Appellant. 

R- D. Rastogi for Kespondents. 
Judgment. — This is the plaintiffs 

appeal from the decree of the Subordi¬ 
nate Judge of Fyzabad, dated the 25th 
anuary 1927, rejecting the plaint of the 
plaintiff s suit pending in his Court. The 

5 o C o« *1* fch o S ? *' ° n fche 20fch December 
the Subordinate Judge passed an 

order to the effect that the Court-fee of 
-Rs. 10 paid by the plaintiff on his plaint 
was insufficient, and that the proper 
amount of Court-fee was Rs. 435. By 
the same order the plaintiff was directed 
to make good the deficiency on or before 
the 24th January 1927. 

. .„9 n x fcho ia-st-mentioned date the plain- 

tifl offered a sum of Rs. 200 towards the 
deficit in the Court-fee ; for the balance 
of the money, he prayed for an extension 
of time within which the balance would 
be made good by him. The offer and the 
application were both rejected, and on 
the following day, that is, on the 25th 
January the case was again taken up by 
the leaimed Subordinate Judge for fur- 
ther consideration. On that date the 
plaintiff again applied that he had with 
great difficulty managed to secure the 
entire amount of Court-fee due and 
prayed that the said amount may be 
accepted. The learned Subordinate Judge 
for the second time refused to grant the 
prayer which, according to our judgment, 
was obviously reasonable and proper. 

The amount of the Court-fee which the 
plaiutiff was called upon to deposit was 
a large sum of money, aud we think that 
the plaintiff, in making the offer to depo¬ 
sit the entire amount of Court-fee due 
on the 25th January 1927, was acting 
fairly expeditiously. It should bo re¬ 
membered that Courts and the rules of 
procedure rogulating their conduct are 
intended for the broad purpose of faci¬ 
litating justice and not for impeding it. 

N\ o think that in this particular case 
the learned Subordinate Judge lias made 
an abuse of his powers. No conduct of 
the plaintiff in relation to the prosocu- 
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fcion of his suit has been shown to justify 
the Court in closing its doors to him. 

We accordingly set aside the order 
under appeal and direct that the plain¬ 
tiff's suit shall be restored to its original 
number in the register of suits pending 
in the Court of the Subordinate Judge of 
Fyzabad, and tried according to law, pro¬ 
vided the plaintiff-appellant makes good 
the deficiency in Court-fee in that Court 
on or before Monday, the 12th Septem¬ 
ber 1927. In the event of default this 
appeal shall stand dismissed with costs, 
and if the Court-fee is made good in ac¬ 
cordance with our order, the costs in this 
Court and in the Court below hitherto 
incurrred will abide the event. 

N.D. Appeal dismissed. 
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Baza, J. 

Mahabir —Defendant—Appellant. 

v. 

Khargi —Plaintiff—Respondent. 

S. A. No. 271 of 1927, Decided on 29th 
September 1927, from the decree of the 
1st Sub-Judge, Bahraich, D/- 5th May 
1927. 

Oudh Rout Act (1S36), S. 103— Suit by the 
ejected tenant to recover possession is cognisable 
by a civil Court. 

Where a tenant i3 wrongfully dispossassed by 
a person who obtains a lease from the landlord 
on the ground of tho alleged roliuquishiaont of 
the holding by the former, the ejected tenant 
can bring a suit ia tho civil Court against the 
lessee. [P 503 C 2] 

II. K. Ghosh —for Appollant. 

Ghulam Ilascin —for Respondent. 

Judgment.—This is an appeal from a 
decree of tho first Subordinate Judge, 
Bahraich, dated the 5th May 1927, affirm¬ 
ing a decree of tho Munsif, Qaisarganj, 
at Bahraich, dated the lith February 
1927. The dispute in this case relates 
to some tenancy land in village Paras- 
rampur in the district of Bahraich. The 
plaintiff alleged that he was the tenant 
of the land in suit, but the defendant 
dispossessed him wrongfully from the 
land in Juno 192G. 

Tho dofondaut admitted that the 
plaintiff wa 3 the tenant of the land in 
suit before 1323 Fasli, but he resisted 
the claim on tho ground that the plain¬ 
tiff relinquished the holding in favour of 


the village thekadar, who then let out 
the land to the defendant as a tenant 
under a patta dated the 25th June 1925. 
It was further contended at a late stage 
of the suit in the first Court that the 
suit was not cognizable by the civil 
Court. The first Court rejected the de¬ 
fence and decreed the plaintiff's suit for 
possession of the land in dispute. The 
defendant appealed, but his appeal was 
dismissed by the learned Subordinate 
Judge on the 5th May 1927. The defen¬ 
dant has now come to this Court in 
second appeal. 

I think there is no substance in this 
appeal. In my opinion this appeal is 
concluded by findings of fact. It has 
been found that the plaintiff is the 
rightful tenant of the land in suit and 
that he never relinquished the holding 
as alleged by the defendant. The patta 
set up by the defendant was not proved. 
The present suit was taken to be a suit 
between rival tenants and it was rightly 
held that the suit wa3 cognizable by the 
civil Court. The fact is that the defen¬ 
dant ha3 no right to hold the land in 
dispute as against the plaintiff who is 
the rightful tenant of the land. The 
plaintiff has rightly brought the suit 
against the defendant as a trespasser- 
The defendant was wrong in dispossessing 
the plaintiff from the land in suit and 
I see no reason why the civil Court 
should not take coguizance of the suit. 

The appellant's learned counsel has 
attempted to question the ^ findings of 
facts in this case, but there is no juris¬ 
diction to entertain a second appeal on 
the ground of even an erroneous finding 
of fact, however, gross or inexcusable 
tho error may seem to>be. So far as I see, 
the question of mortgage does not affect 
the case and should be left out of con¬ 
sideration. It was properly left out of 
consideration by the learned Subordinate 
Judge. In my opinion no case has been 
made out'to disturb the judgment of the 
learned Subordinate Judge. The result 
is that the appeal fails and must be 
dismissed. I dismiss the appeal with 
costs. 

n.d. Appeal disviissed. 
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Stuart, O. J., and Raza, J. 

Mansur Ali and another —Plaintiffs— 
Appellants. 

v. 

Sultan and another — Defendants— 
Respondents. 

S. A. No. 404 of 1927, Decided on 12th 
September 1927, from the decree of the 
Sub* J., Barabanki, D/- 24th August 1926. 

Oudh Laws Act (1876), S. 13 —Sale benami —- 
Suit /or 'pre-emption will lie against purchaser 
as mentioned in the deed. 

A suit to enforce a right of pre-emption was 
brought against persons who were found to be 
only- benamidars. In the sale-deed they were 
mentioned as vendees from whom sale con¬ 
sideration was reoeived. The names of vendees 
were also entered in the revenue registers. 

Held : that the Court should only look as to 
who is the transferee according to proper con¬ 
struction of the deed and the suit for pre-emp¬ 
tion would lie against such transferee : A. J. R. 
1918 P. C. 140, Ref. [P 509, C 2 ; P 510, C 1] 

Ali Zaheer —for Appellants. 

Hyder Husein and Naim TJllah —for 
Respondents. 

Judgment. —The facts of the suit out 
of which this second appeal arises, as 
found by the learned Subordinate Judge, 
who heard the appeal, are as follows : 
Moharram Ali and Farzind Ali are bro¬ 
thers holding jointly a small under¬ 
proprietary share in a certain village. 
On the 10th May 1924 Moharram Ali 
sold the moiety which belonged to him 
to Sultan Ali and Mohammad Wahab 
sons of his brother Farzind Ali, for 
Rs. 368. It has been found by the lower 
appellate Court that Farzind Ali himself 
supplied the money with which the pur¬ 
chase was made and that the transaction 
was a benami transaction under which 
Farzind Ali was to become the real 
owner of the property. It, therefore, 
decided that Mansur Ali and Newazish 
Ali, who would have had a right of 
pre-emption as against Sultan Ali and 
Mohammad Wahab, had no right to 
exercise the right of pre-emption in 
respect of this transaction inasmuch as 
they had no right to pre-emption against 
Farzind Ali. We do not agree with the 
learned Subordinate Judge in the view 
which he has taken. It is necessary to 
go back to the provisions of Chapter 2, 
Act 18, 1876. When Moharram Ali 

proposed to sell the property ostensibly 
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to Sultan Ali and Mohammad Wahab he 
was under the obligation, in accordance 
with the provisions of S. 10 of the Act, to 
give notice to Mansur Ali and Newazish 
Ali. He did not do so. Thus, after the 
sale had been completed, Mansur Ali and 
Newazish Ali became entitled to bring a 
suit to enforce a right of pre-emption 
under the provisions of S. 13. We find 
that not only were Sultan Ali and 
Mohammad Wahab mentioned as the 
vendees in the deed but that the vendor 
has stated that he had received the sale 
consideration from them and their names 
were entered in the revenue registers as 
the persons entitled to engage for the 
revenue of the property. In our opinion, 
in these circumstances, Mansur Ali and 
Newazish Ali had a right to exercise the 
right of pre-emption in respect of the 
property. Their right of pre-emption 
is against the persons who are the 
transferees mentioned in the deed. 
The principles, which should govern the 
rights and liabilities of parties tc a 
benami transaction, are laid down ta 
some extent in the decision of their 
Lordships of the Judicial Committee in 
Gur Narayan v. Sheo Lai Singh (1). 
The benamidar may have no beneficial 
interest in the property or business 
standing in his name, but he represents 
in fact the real owner, and is in the 
legal position of such representative. If 
the sale had been made to Farzind Ali 
as ostensible vendee no right of pre¬ 
emption may have arisen, but when the 
deed of sale was executed at his own 
will and with his own connivance in 
favour of his sons, a right of pre-emption 
did come into existence. The plea of 
Sultan Ali and Mohammad Wahab is 
something of this nature : 

In order to docoivo tho world our father con¬ 
cealed his share in the transaction and we were 
falsely stated to be tho actual vendees 'when, as 
a matter of fact, wo were not so ; but r now that 
wo havo discovered that this act of deception 
on our part has created a right of pre-emption 
in favour of a third party we demand that we 
should bo allowed to state tho truth to defeat 
tho right of pro-omption, but wo do not proposo 
to givo up possession of tho property. 

Wo do nob say that they are estopped 

from taking this plea but we do say that 

they must fail on it. In our opinion in 

a case such as this, the Court has only to 

look as t<p who is the transferee according 

to the pronor construc tion of tho deed 

(1) A. I. R. 1918 P. C. 140=46 Gal. 566=46 
I. A. 1 (P. C.). ° 
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and the suit for pre-emption lia3 accord' 
ingly. Wo, therefore, set aside the deci¬ 
sion of the lower appellate Court and 
restore the decision of the learned 
Munsif. Under that decision the plain- 
tiffs-appellanfcs were directed to deposit 
the full amount, Rs. 368, within one 
month. We are informed that they 
have already deposited this amount. 
They will now be given a decree for 
possession of the property. The defen- 
dants-respondents, Sultan Ali and Mo¬ 
hammad Wahab will pay their own costs 
and those of the plaintiffs-appellants in 
.all three Courts. 

. Appeal allowed , 
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Stuart, C. J., and Raza, J. 

Tjt. 1 Bahadur Singh —-Plaintiff—Ap¬ 
pellant. 

v. 

Rameshwar Prasad and anothei —De¬ 
fendants—Respondents. 

P. A. No. 26 of 1927, Decided on 
22nd September 1927, from the decree 
of the Sub-Judge, Rii Bareily, D/- 11th 
November 1926. 

(a) Transfer of Property Act, S. 59— Signa¬ 
tures of attesting witnesses affixed by another 
■with their consent—Attestation is valid . 

Another person cau affix signatures of wit¬ 
nesses to a mortgage bond, who witness the 
execution of the deed, with their consent. 

[P 511 G 1] 

(5) Evidence Act, S. 90— Presumption. 

Where all the executants are dead, the 
scribo is dead, the persons who purport to have 
been the attesting witnesses are dead, the 
registrar before whom the deed was registered 
is also dead, there is a strong case for applying 
the presumption under S. 90. [P 510 C 21 

(c) Mortgage — ‘Construction. 

Where a deed provided “ We shall pay the 
aforesaid amount with Rs. 2 per cent, per 
month as interest within one year, in oase of 
default we shall pay the above amouut with 
interest, in a lump sum, at the time of redeem¬ 
ing the sir land and groves, etc., which have 
been mortgaged by moans of a separate mort¬ 
gage-deed with possession, and the s£r lands,etc., 
will not be reioemed without the paymeut of 
the aforesaid amouut with interest. 

Held : that fcho deod did create a charge on 
tho properties mentioned therein. [P 511 C lj 

Ram Bharose Bal —for Appellant. 

J. N. Misra —for Respondents. 

Judgment. —There are a large num¬ 
ber of pleas taken in the grounds of ap- 
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peal but the learned counsel for the ap - 
pellant has confined himself to argu¬ 
ments on only a certain number of these 
pleas. We state, first of all, the points 
upon which he has argued the appeal. 

He has argued that the deed Ex. 
A-12 is bad for want of attestation, that 
it does not create a charge upon the 
mortgaged property and that post diem 
interest cannot be allowed upon it. 

He has argued that no interest should 
be awarded except for seven and a half 
months on the'sum of Rs. 5,315-10-0 less 
Rs. 750 in respect of Ex. A-6. 

He has argued that his client is en¬ 
titled to compensation in respect of 
green tress cut. These are the whole of 
the poinfcs upon which the 'appeal has 
been argued. Other points were aban¬ 
doned. 

Our decisson is as follows : 

Exhibit A-12 was executed on the 
5th December 1885. All the executants 
are dead. The scribe is dead. The per¬ 
sons who purport to have been the at¬ 
testing witnesses are dead. The deed 
was registered. The executants ad¬ 
mitted execution and receipt of con* 
sideration according to the endorse¬ 
ment of the sub-registrar, who is also 
dead. There is thus a very stong case 
for applying the presumption permitted 
by S. 90, Indian Evidence Act. The 
learned counsel’s objection on the 
question as to attestation is based upon 
an allegation that one of the attesting 
witnesses, Drigpai Singh, did not sign 
the deed. But this allegation is not 
correct. An examination of the original 
deed written in the handwriting of the 
scribe Dwarka Prasad in Urdu shows : 

Drigpai Singh, caste Bais, resident of village 
Omipur- pargana Surehi. fcah9il Dalmau, 
district Rae Bareili by the pen of Dwarka 
Prasad, 

and underneath is written in Urdu the 
word “alamat” which signifies his mark, 
and this is followed by two scrawled 
Hindi letters P and D. Unfortunately 
in the translation in the paper-book the 
translator has omitted to translate the 
word “alamat” and has omitted to record 
the two scrawled letters P and L. The 
construction which we place on this 
portion of the document is that P and 
L, which would be the nearest approach 
as we take it, to a signature that Drig¬ 
pai Singh was capable of making, were 
attached to signify his signature and we 
find that the attestation is perfectly 
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good. We are in agreement with the 
view taken by a Bench of the Calcutta 
High Court in Sasi Bhushan Pal v. 
Chandra PeshJcar (1). It waj held by 
the Bench which decided that case 
that where the signatures of witnesses 
to a mortgage-bond, who had witnessed 
the execution of the deed, were affixed 
for them to the deed by another person 
with their consent the deed was pro¬ 
perty attested within the meaning of 
S. 59, Act 4, 1882. 

In respect to the deed creating a 
charge upon the property we find that 
it did create a charge on the projjerty. 
A similar question was discussed in a 
decision of a Bench of this Court in Mt. 
Rais-un-nisa v. Zorawav Sah (2) in 
which the view of the Full Bench deci¬ 
sion of the Allahabad High Court in 
Har Prasad v. Ram Chandra (3) was 
accepted as the correct view upon the 
point. 

In respect of the question of post 
diem interest it is sufficient to quote a 
translation of the passage of the deed 
in question : 

It is stipulat3cl thit wa shall pay the afore¬ 
said amount, with R), 2 per cent per month as 
interest, within one year ; in case of default we 
shall pay the above amouat with interest in a 
lump sum at the tirno of raedeemiag the sir 
land and groves, etc., detailed balow, situate in 
villages Sulakhiapur and Bala Bhela known as 
Utter Para, pergana, tahsil and district Rae 
Bareili which have been mortgaged in lieu 
of Rs. 6,700 to the said Pandey by meaus 
of a separate mortgage-deed with possession, 
dated 12th November 1877, and the sir lands 
eto. situate in villages Sulakhiapur aud Bela 
'Bhela known as Utter Para, pargana, tahsil 
ind district Rae Bareili will not be redeemed 
without the payment of the aforesaid amount 
With interest. 

The plaintiff’s plea in respect of the 
portion of the decree, which allows in¬ 
interest by way of damages against him 
in respect of Rs. 5,315-10-0, less Rs. 750, 
for a period longer than the period be¬ 
tween the 12th November 1877 and the 
15th June 1878, must bo accepted. 
The factsffiere are as follows : The deed 
Kx. I-A-6 was for a consideration of 
Rs. G.700. It was executed on the 12tli 
November, 1877. Certain sir lands, etc., 
and groves wore mortgaged with posses¬ 
sion. Possession was given immediately 
over everything except the groves in 

(1) [1906] 33 Cal. 861 = 4 C. L. J. 41~ 

(2) A. I, R. 1926 Oudh 228=29 O. C. 118 = 1 
Luck. 92. 

(3) A. I. R. 1922 All. 171=44 All. 37 (F. B.). 
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lieu of Rs. 1,384-6-0. Possession was not 
given over the groves until the 15th 
June 1878, and the. mortgagors agreed 
that in lieu of the profits of the groves 
between the 12th November 1877 and 
15th June, 1878 interest at 2 per-cent per 
month would be calculated on 
Rs. 5,315-10-0 for that period and that 
that interest would be paid by the mort¬ 
gagors at the time of redemption. The 
learned trial Judge having reduced the 
consideration by Rs. 750 has deducted 
Rs, 750 from Rs. 5,315-10-0 It is to be 
noted that no cross-objection or cross¬ 
appeal has been filed by the mortgagees. 
He has calculated the interest at 2 per 
cent per month on Rs. 4,565-10-0 for 7£ 
months at Rs. 684-12-0. No objection is 
taken to this calculation. So far we ac¬ 
cept his finding. But in addition he 
has allowed to the mortgagees interest 
at 12 per cent by way of damages on 
Rs. 684-12*0 from the 28bh June 1878 
to the 9bh November 1926. This 
amount comes to Rs. 3,984-6-6. We 
can find no justification for this charge. 

The last plea argued by the learned 
counsel was in respect of the trees. We 
agree with the finding of the learned trial 
Judge that there is no satisfactory evi¬ 
dence to prove that the mortgagees cub 
and appropriated any green tres 3 or that 
they did anything more than appropriate 
trees, which had fallen down and trees 
which had withered, as they were en¬ 
titled under the terms of the mortgage- 
deed. The result is that the decree of 
the learned trial Judge will be slightly 
varied. The plaintiff-appellant will 
obtain possession of the mortgaged pro¬ 
perty by way of redemption against the 
defendants, if he pays to the defendants 
Rs. 56,234*4-6 up to the 9th November 
1926, and future interest on Rs.5,403-8-0 
at 2 per cent per month from the 11th No¬ 
vember 1926, to a period of six months 
from that date with 3/4ths costs of the 
suit. There will be no increase of this 
amount. The period within which it 
may be paid will he extended to six 
months from the date of this docree. 

If the amount is not paid within a 
period of six months from date of this 
docree the plaintiff will he debarred 
from all rights to redeem. It is to be 
noted that the mortgage was a mortgage 
by conditional sale. As the plaintiff 
has failed almost entirely we direct 
that he pay his own costs and the costs 
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of the respondents in this appeal. These 
costs will, however, not form a portion 
of the main decree, but will form a 
portion of an additional decree. 

N.D. Decree varied. 
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Wazir Hasan, J. 

Nand Ham —Appellant. 

v. 

Chhedi Lai and another — Respon¬ 
dents. 

Execution of Decree Appeal No. 33 of 
1927, Decided on 14th September 1927, 
from the order of the 1st Sub-Judge, 
Kheri, D/- 17th January 1927. 

(а) Oudh Rent Act (22 of 1883), S. 7- A—Exe¬ 
cution sale does not toicch ex-proprietary rights 
— Auction-purchaser is not entitled to actual 
possession — Ex-proprietary rights extend to trees 
also. 

A Court sale oannot wipe ofl the ex-pro¬ 
prietary rights which the law creates -in favour 
of tho owner of the land and the auction- 
purchaser is not entitled to actual possession. 
Such ex-proprietary rights are not confined to the 
land only but extend to trees on the land as 
well : A. I.R . 1926 Oudh 177, Foil. [P 513. C 1] 

(б) Oudh Rent Act (22 of 188G), Ss. 20 and 
21— Relinquishment of tenancy rights can be 
made only by observing procedure laid down in 
these sections — Compromise recognizing pro¬ 
prietary title does not amount to relinquishment. 

A compromise of suit merely recognizing a 
pre-existing proprietary title does not amount 
to a relinquishment of ex-proprietary rights by 
the tenant as the Oudh R3nt Act prescribes a 
special procedure for tho relinquishment of a 
tenancy. [P 513, C l] 

Putta Lai —for Appellant. 

B. B. Lai and Mahadeo Prasad —for 
Respondent. 

Judgment.— This is the judgment- 
debtor’s appeal from the order of the 
First Subordinate Judge of Kheri, dated 
the 17th January 1927, modifying the 
order of the Munsif of the same place, 
dated the 4th November 1926. 

Tho facts are as follows : Previous to 
July 1914 the appellant and some of his 
predecessors-in-interest were proprietors 
of*an 18± biswas • share in village Bahera 
Multan, hamlet of Unchgaon, pargana 
Haiderabad, in the district of Kheri. One 
Kedar Nath held a decree against them 
and in execution thereof the share just 
now mentioned was sold on the 20th 
July 1914 and purchased by Kedar Nath. 


Uuder a decision of the Court of revenue' 
dated the 23rd March 1915, the appel¬ 
lant was declared ex-proprietary tenant 
of certain plots of land in consequence 
of the sale of the 20th July 1914. 
Amongst these plots are plots 71& 
and 717 now in dispute. It appears that 
on the plots in question there are also 
some trees and they are generally treated 
as groves. 

On the 19th November 1917, Kedar 
Nath sold the property which he had 
purchased at the auction-sale of the 
20th July 1914, to the respondents 
Chhedi Lai and Bahadur Lai. On the 
3rd September 1924, the respondents 
brought a suit against the appellant and 
others for the recovery of possession of 
plots 716 and 717, together with the 
trees thereon and of a kachcha house. 
In the plaint of that suit the title on 
which the relief was based was stated to 
be the sale of the 20th July 1914 and 
it was alleged that the defendants were 
in wrongful possession of the two plots 
and the house then in question. Written 
defence on behalf of the defendants 
was filed. The plea taken in the 
defence amongst others was that the 
two plots and the house were 
neither sold nor the purchaser had ever 
acquired possession over the same. 
Eventually the claim was settled ami¬ 
cably by means of a compromise. The 
terms of the compromise were entered 
in a petition, dated the 22nd December 
1924, and on the same date a decree in. 
the suit was accordingly made. Accord¬ 
ing to that settlement the present res¬ 
pondents became entitled to the two 
plots in suit and the appellant was al¬ 
lowed to retain the house. 

The respondents now desire to execute 
the decree of the 22nd December 1924 
by actual ejectment of the appellant 
from plots 716 and 717. Tho ap¬ 
pellant contends that he holds . ex-pro¬ 
prietary rights in the plots in suit and 
therefore the respondents are not enti¬ 
tled to actual possession of the same. 

The Court of first instance upheld the 
contention of the appellant, refused to 
give actual possession and made an 
order for formal and proprietary posses¬ 
sion in favour of the respondents. On 
appeal by the respondents the learned 
Subordinate Judge has modified the order 
of the Court of first instance by award¬ 
ing actual possession to the respondents 
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over the trees which are situated on the 
two plots in question. The appellant 
challenges the propriety of the modifi¬ 
cation made by the lower appellate 
Court and the respondents attack the 
correctness of the decision of the Courts 
below as to their refusal to grant to them 
actual possession of the plots in question. 

There is little doubt that if the ap¬ 
pellant is ex-proprietary tenant of the 
plots in question then within the same 
rights must fall the trees on the plots a 3 
well. The learned pleader for the res¬ 
pondents did not seriously contest thi 3 
conclusion. The lower appellate Court 
seems to have laboured under the notion 
that there could be no ex-proprietary 
rights in groves as such. This is'ob¬ 
viously an incorrect view of the law. I 
had had an opportunity of deciding this 
question on a previous occasion in the 
case of Chandra Sen Singh v. Bhagwan 
Singh (1). The appeal, therefore, must 
be allowed by setting aside the order of 
the Court below and restoring the order 
of the Court of first instance. 

The objection raised by the res¬ 
pondents is that the appellant must be 
taken to have relinquished his rights of 
ex-proprietary tenancy in the lands in 
suit by the compromise of the 22nd 
December 1924. I am unable to take 
this view of the compromise. In the 
suit in which that compromise was made 
there was no question of any subordinate 
or ex-proprietary rights in the property 
then in suit. The plaintiffs’ claim in 
that suit was based on their title to the 
whole share under the auction sale of 
the 20th July 1914 and that title was 
denied by the defendants. The compro¬ 
mise merely recognized this pre existing 
title which was proprietary in favour of 
the plaintiffs in the plots in suit. 
It may further bo pointed out that the 
law proscribes a special procedure for 
i ellnquishmeat of tenancy rights : see 
the provisions of Ss. 20 and 2L 
Oudh Kent Act. 188G. It follows that 
there could be no effective relinquish¬ 
ment unless the procedure laid down by 
law is goni through. T accordingly dis¬ 
miss the cross-object ion. The appeal is 
allowed according to what has boon 
stated above with costs in all Courts and 
the cross-objection is dismissed with co.sbs. 

J,v * Appeal allowed. 


(1J A. I. R. 1926 Oudb 177 = 29 O. C. 12:j. 
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Wazir Hasan, J. 

Nabi Bakhsh and another —Plaintiffs— 
Appellants. 

v. 

Angney —Defendant—Kesponden t. 

S. A. No. 270 of 1927, Decided on 27th 
September 1927, from the decree of the 
Sub-Judge, Sitapur, D/- 7bh May 1927. 

Civil P. C., O. 6. R. 17— Suit for possession of 
certain plots and in j unction in respect of other 
plots—Amendment of the plaint praying for 
possession of the latter should be allowed. 

. Where the plaintiff besides a general relief on 
the facts proved asked for two substantial reliefs, 
viz. one for possession of certaiu plots and the 
ocher for injunction in respect of so.ue other 
plots. 

Held an amendment of the plaint iu the 
sense that plaintiff may be granted a decree for 
possession of even those plots in respect of which 
he had asked for a decree for injunction in the 
event of the Court finding that he was out of 
possession of those plots, should be allowed. 

[P 514,*C 1] 

Sailendranath Boy —for Appellants. 

AH' Mohammad —for Respondent. 

Judgment. —This is the plaintiff’s 
appeal. In the suit, out of which this 
appeal arises, the plaintiffs asked for two 
substantial reliefs besides the general 
relief on the proved facts of the case. 
The first relief was for a decree of pos¬ 
session in respect of a certain number of 
plots. The second relief was for a decree 
of injunction in respect of some other 
plots. The title as to both the sets of 
the plots was alleged and has now been 
found to be the same and the defendant's 
act of trespass is also found to be the 
same iu respect of both classes of the 
plot3. 

The Court of first instance granted a 
decree in respect of both the reliefs. The 
lower appellate Court has found that 
the plaintiffs were out of possession of 
the plots in respect of which the relief 
of injunction was prayed and on that 
finding has modified tho decree of the 
Court of first instanco and dismissed the 
suit in tho inattor of tho relief relating 
to injunction. This last-mentioned act 
of tho lower appellate Court is tho ground 
of grievance in tho appeal before me. 

It appears tbat after tho parties bad 
dosed their case the plaintiffs made an 
application to the trial Court in which 
they asked for the amendment of the 
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plaint in the sense that they might be 
granted a decree for possession of even 
those plots in respect of which they had 
asked for a decree for injunction in the 
event of the Court finding that they 
were out of possession of those plots. 
The amendment was objected to by the 
defendant. The Munsif, who tried the 
case in the first instance, did not give 
sufficient consideration to the application 
for amendment. He thought rather in a 
cursory manner that the amendment 
would have the effect of changing the 
nature of the suit. 

This was clearly an erroneous view of 
the pleadings of the case, nor could the 
amendment, having regard to the stage 
at which it wa3 prayed for, prejudice the 
defendant. The trial of the question of 
title and of the pleas in defence covered 
the subject-matter of both the reliefs 
and, therefore, no party would have been 
prejudiced if the amendment had been 
permitted. The Munsif’s refusal pro¬ 
duced the disastrous effect for the plain¬ 
tiffs in the Court of appeal. The last- 
mentioned Court altogether overlooked 
the application for amendment and it 
also overlooked the prayer for a general 
relief which was embodied in the plaint 
as it was originally presented. As I am 
of opinion that the amendment should 
have been allowed, I will treat the 
case as if it has been allowed. This 
being so, the decree of the lower Court 
must be modified and I accordingly do 
so by granting a decree for possession in 
respect of the two sets of plots mentioned 
in list A attached to the plaint. 

Now remains the question of costs. 
This is a fit case, in my opinion, in 
which the plaintiffs should not only bear 
their own costs in all the three Courts 
but should also pay the costs of the 
defendant-respondent in the same Courts. 
I accordingly make that order as to 
costs. 

N.D. Decree modified. 

A I. R. 1927 Oudh 514 

Stuart, C. J., and Ra/.a, J. 

Bachchu Dal and another Defendants 
—Appellants. 

v. 

Chhanqa Plainti ff—Respondent. 

S. A. No. 127 of 1927. Decided on 28th 
September 1927, from the decree of the 
1st Sub-Judge, Kheri, D/- 23rd Decem¬ 
ber 1926. 


Ou-dh haws Act (1876), S. 9—“ Cosharer 

In order to determine whether a person is a 
co-sharer or not, the test is the liability to pay 
Government revenue : 26 All. 574 (P. C .) and 

23 All. 246, Foil. : 10 O.C. 86, Dlss. from. : 10 O. 
C. 225 ; 16 All. 412 and ; 10 O.C. 257, Discussed. 

[P 515 C 2] 

G. Jackson —for Appellants. 

M. Wasim —for Respondent. 

Judgment. —The question for decision 
in this appeal is whether Chhanga Dal 
is entitled to set aside the sale executed 
in favour of Bachchu Lai by exercise of 
a right of pre-emption. The facts are 
clear. Chhanga Lai owns a grove in the 
sub-division in which the lands sold are 
situate. Bachchu Lai is a co-sharer in 
the mahal, but not in the sub-division. 
If Chhanga Lai is considered a co-sharer 
in the sub-division he has a right of pre¬ 
emption over Bachchu Lai, but if 
Chhanga Lai is not a co-sharer in the 
sub-division be can lay claim to no 
higher position than that of a member 
of the village community and has nm 
right of pre-emption over Bachchu Lai. 
who is a co-sharer in the ma.hal. The 
learned Judge of the lower appellate 
Court held, by an order which was not a 
final order, that Chhanga Lai was a co¬ 
sharer in the sub-division. The case was 
then sent back for determination of the 
amount payable on the exercise of the 
right of pre-emption. That point having 
been decided, Bachchu Lai, as he is en¬ 
titled to do, has raised before us in 
second appeal on a point of law the 
question whether Chhanga Lai is or is 
not a co-sharer in the sub-division. The 
facts are these : Chhanga Lai un¬ 

doubtedly purchased a grove in the soil 
as well as in the trees. The grove in 
question is about one-quarter of an acre 
in area. The sub-division consists of 
some 43 acres and land revenue is as¬ 
sessed upon it to the extent of Rs. 25. 
We find that this grove was purchased 
in the year 1906. It was not until 1923 
that Chhanga Lai applied to the revenue 
authorities to have his name entered in 
the register of proprietors. By an order 
of the 21st August 1923 his name was 
entered not in the register of proprietors, 
but in the remarks column of the register 
of proprietors as the proprietor of this 
grove. The proprietors of the sub-divi¬ 
sion are entered in a separate place and 
the amount of land revenue payable by 
each one of them is noted against bis 
name. Chhanga Lai is not liable to pay 



1927 


Bachchu Lal v. Ohhanga L AH* 


aay land revenue. Hia name ia not 
entered further in the column showing 
the names of the co-sharer3. The ques¬ 
tion is whether he ia a co-sharer within 
the meaning of S. 9, Act 18, 1876. 

There has been considerable difference 
of opinion in the Allahabad* High Court 
and the late Court of the Judicial Com¬ 
missioner of Oudh as to whether a person 
osvning an isolated grove as proprietor, 
is or is not a co-sharer. Allahabad cases 
have of course not purported to interpret 
Act 18, 1876 ; but the question had 

arisen before them in deciding matters 
of pre-emption based upon custom. We 
find that the main authoritative decision 
upon the subject is the decision in Munnu 
Lal v. Muhammd Ismail (l). This is a 
•decision of their Lordships of the Privy 
Council and it is concerned with the in¬ 
terpretation of the word “co-sharer’* in 
Act 18, 1876. Their Lordships in this 
■case, have discussed the rights and liabi¬ 
lities of proprietors of property paying 
menue to the Government of Oudh and 
they have noted that in many ways a 
-co-sharer within the meaning of S. 9 is 
identical with a proprietor under what 
■was then the Lind Rjvenue Act. They 
summarized their conclusions in the 
following words : 

If the various sesbious of this “chapter” of 
£hat Aofc ba read together, it is plain tint every 
■“proprietor” liable for the revenue of the mahal 
ia a “co-sharer.” 

Now it is to be noted that Chhanga 
Lal is not liable for the payment of the 
land revenue of the mahal and that no 
one would think of asking him to pay 
any share of it as the register at present 
stands. There is no assessment of land 
revenue upon his grove. It is true that 
JSIr. Scott in Ram Kishun v. Nadir 
Husain (2), was of opinion that a person 
who owned a plot of land on which 
tevenue is not assessed might be a co¬ 
sharer for the purpose of the Act. He, 
however, did not appear to have observed 
■the exact words used by their Lordships. 
While referring to the desision in Munnu 
Lal v. Muhammad Ismail (l), Mr. Scott 
says their Lordships held that a person 
who paid revenue on account of any land 
in any mahal is a co-sharer in that 
mahal in the sense of S. 9. Oudh Laws 
Act, 1876, but that their decision is not 
« n authority for holding that a person 

(U Cl904j 26 A l 1. o74=3LT7 A. 212 = 2 A. L. J 
1C,0=3 Bar. G70 (P. C ). 

(2) [1907] 10 O. C. 3G. 
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who owns a plot of land on which re¬ 
venue is not assessed, temporarily or 
permanently, is not a co-sharer for the 
purpose of that Act. He added that if 
it were an authority for this contention 
then in a muafii village .where no revenue 
is assessed there could be no right of pre¬ 
emption. Mr. Scott, however, overlooked 
the fact that the view of their Lordships 
did not depend upon the actual payment 
of the revenue, but on the liability to 
pay land revenue. The proprietor of a 
muafi village would be liable to pay land 
revenue, but would be excused from so 
doing by favour of Government. 

The next decision on the point is a 
decision of a Bench of the late Court of 
the Judicial Commissioner in Aulad Hu¬ 
sain v. Mt. Zainab-un-nissa (3), in which 
a member of the Bench was of opinion 
that a person was to be considered a co¬ 
sharer in all cases in which he was holder 
of the land that was liable to be sold for 
arrears of land revenue. This opinion 
was founded upon a decision of the 
Allahabad High Court in Dakhni Din v. 
Rah im-un-nissa (4), which was passed 
many years before the decision of their 
Lordships of the Judicial Committee in 
Munnu Lal v. Muhammad Ismail (I). 
The question was considr red again to 
some extent in a decision of a Bench of 
the late Court of the Judicial Commis¬ 
sioner of Oudh in Bank of Upper India 
v. Munshi Alopi Prasad (5). 

A somowhat similar case to the present 
came before a Bonch of the Allahabad 
High Court in Muhammad Ali. v. Hukam 
Kuuwar (G). Then a Bench of the Alla¬ 
habad High Court decided that the pro¬ 
prietor of a grove, who was not liable to 
payment of Government revenue was not 
a co-sharer. We consider this to be the 
correct view. The test is the liability J 
to pay Government revenue. Hero 
Chhanga Lal not only does not pay 
Government revonue, but he is not liable 
to pay Government revenue. It is not 
the case that Government could exact 
land revenue from him and does not 
exact it. Tho land which he owns is 
not liable to Government revenno. In 
these circumstances he is not a co-sharer. 
As bo is not a co-sharer, he is clearly not 

(3) [1907] 10 O. C. 225. 

(1) (1894] 1G All. 41*2=(1894) A. W N 131 

(5) [1907] 10 O. C. 257. ’ 

(G ) [1905] 28 All. 246=2 A. D. J. 788=(1905) 

A, W. N* 264, 
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a co-sharer in the sub-division and as a 
member of the village community his 
right is inferior to the right of Bachchu 
Lai, who is a co-sharer in the mahal, 
though he is not a co-sharer in the sub¬ 
division. As a result this appeal succeeds. 
The suit of Ghhanga Lai stands dismissed. 
He will pay his own costs and those of 
the appellants in all the Courts. 

D.D, Appeal allowed. 
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Stuart, C. J., and Baza, J. 

uhammadi Begum and another —Ap¬ 
plicants—Appellants. 

v. 

Mehdi Ali Khan —Opposite Party— 
Respondent, 

Misc. Civ. A. No. 21 of 1927, Decided 
on 3rd August 1927, from an order of the 
3rd Addl. Dist. Judge, Lucknow, D/- 7th 
April 1927. 

Guardians and Wards Act, Ss. 7 and 39— Fai¬ 
lure to obtain an order tender S. 39 is no bar to 
the appointment of a new guardian. 

A parson can apply for the appointment of 
another guardian under S. 7, though an order of 
removal uudar S. 39 is not obtained. [P 510 C 2] 

Ali Zaheer and Habib Ali Khan —for 
Appellants. 

Gulam Hasan and All Baza —for Res¬ 
pondent. 

Judgment. —Nawab Saiyid Muham¬ 
mad Abid Khan was the father of the 
minors, Mt. Askari Begam. Saiyid Razi 
Hasan and Saiyid Muhammad Askari. 
He appointed his friend Mehdi Ali Khan 
guardian of his minor children, by a 
registered deed, dated 23rd December 

1921. The deed shows that the execu¬ 
tant intended to leave India for Arabia 
and so ho thought of appointing a guardian 
for his minor children. Mehdi Ali Khan 
applied to the Court of the District Judge, 
Lucknow, for his appointment as guardian 
for the minors, and ho was appointed 
guardian of the minors on the 4bh March 

1922. The present application was made 
by Mt. Muhammad i Begam (paternal 
aunt of the minors) and Mt. Fatima Be¬ 
gam (stepsister of the minors) on the 
27th January 1927. The application 
shows that the applicants want: -(1) that 
Mehdi Ali Khan should be removed as 
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he has abused his trust, has failed to per¬ 
form the duties of his trust, has wasted 
the minor’s property and is not a fit 
person to act as guardian of the minors : 
and (2) that they may be appointed guar¬ 
dians of the minors in place of Mehdi Ali 
Khan. 

This application was, of course, opposed 
by Mehdi Ali Khan. 

The learned District Judge of Lucknow 
(Mr. J. »R. W. Bennett) framed several 
issues on the 4th March 1927, and fixed 
the case for evidence for 7bh April 1927. 
The case was, however, transferred- to 
the 'Third Additional District Judge, 
Lucknow, for disposal on the 28bh March 
1927. The learned Additional Judge 
took up the case on the 7th April 1927, 
and dismissed the application on the 
preliminary ‘objection that it was not 
maintainable. He did not try the issues 
framed by the learned District Judge. 
The applicants have appealed to this 
Court. 

We think this appeal should be allowed. 
The learned Additional Judge was under 
the wrong impression that no mention 
was made in the petition of the appli¬ 
cants of the appointment of Mehdi Ali 
Khan as the guardian of the minors either 
by the deceased father of the minors or 
by the Court. We find that these facts 
were clearly stated *in the application 
under consideration. He was of opinion 
that sub-S. (3), S. 7, Guardians and 
Wards Act (8, 1890) is an absolute 
bar to the maintainability of the present 
application. In his opinion it is only 
after obtaining an order of removal un¬ 
der S. 39 of the Act that a person can 
apply for the appointment of another 
guardian under S, 7 of the Act. We are 
nob prepared to agree with the view of 
the learned Additional Judge, and we 
think there is nothing in S. 7, which bars 
the present application. The applicants 
want that Mehdi Ali Khan should be re¬ 
moved (under S. 39), and then they may 
be appointed guardians in place of Mehdi 
Ali Khan. This application is not open 
to any objection and should have been 
disposed of on the merits. We think the 
learned District Judge was perfectly 
right in framing issues in the case. The 
issues framed by him should have been 
tried by the learned Additional District 
Judge. He should not have dismissed 
the application on the preliminary grounds 
mentioned above. 
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We allow the appeal, and,setting aside 
the order of the learned Additional Dis¬ 
trict Judge, remand the case to the lower 
Court with directions to re-admit it un¬ 
der its original number and proceed to 
determine ^the case according to law. 
Costs will’abide the result. 

We should like to note that an appli¬ 
cation has been filed on behalf of Mt. 
Askari Begam, one of the three minors 
named above. It appears that she has 
been married to one Khadim Ali Khan 
and has gone to live with her husband. 
We pass no orders as this applicant and 
her 'husband Khadim 'Ali «Khan have 
already applied to the District Judge, 
Lucknow, to appoint Khadim Ali Khan 
guardian of the person and property of 
the applicant, and the learned District 
Judge has postponed further proceedings 
in the matter till the disposal of this ap¬ 
peal. The District Judge will now pass 
orders on that application as he thinks 
proper. 

N.d. Appeal allowed. 


A. I. R. 1927 Oudh 517 

Stuart, C. J., and Baza, J. 

Mt. Pathraj Kuer —Defendant—Ap¬ 
pellant. 

v. 

Jadunath Bakhsh Singh —Plaintiff— 
Respondent. 

First Rent Appeals Nos. 1 and 2 of 
1927, Decided on 31st August 1927, from 
the decree of the 1st Cl. Asst. Collr., 
Bahraich, D/- 30th September 1926. 

Oudh Rent Act, S. 108 (10)^— Lambardar, 

though sicbsequenily ceasing to be so, can recover 
rent from thekedar. 

A lambardar has a right to collect as lam' 
bara.ir the reuts duo during his teuuro though 
he subsequently ceases to bo so and he holds tho 
rents thus realised to be distributed amongst 
the persons entitled in law to receive them. 

CP 513 C ll 

Ghulam Hasan —for Appellant. 

BishesInvar Nath and Ali Mohammad 
—for Respondent. 

Judgment. The facts are a3 follows ; 
A lady called Bhagwant Kuer was in 
possession of an estate in the Bahraich 
District which she held as a Hindu 
widow. She died on 22nd November 
1921. During her lifetime she had given 
a theka of lands in seven villages to 


Thakur Bisheshar Bakhsh Singh. On 
her death Thakur Bisheshar Bakhsh 
Singh, Thakur Jadunath Bakhsh Singh 
and other persons applied to the 
revenue authorities for entry of their 
names to engage for the revenue in place 
of Bhagwant Kuar deceased. Their ap¬ 
plications were granted, and in 1921 or 

1922 Thakur Jadunath Bakhsh Singh 
was appointed lambardar of the seven 
villages in which the lands held in theka 
by Thakur Bisheshar Bakhsh Singh were 
situated. Accordingly, under the provi¬ 
sions of S. 126, Local Act 22, 1886, 
Thakur Jadunath Bakhsh Singh, as lam¬ 
bardar, became entitled to recover the 
rents of the lands in question from 
Thakur Bisheshar Bakhsh Singh, Thakur 
Bisheshar Bakhsh Singh holding the 
lands in question as thekadar. Of course 
it was open to Thakur Bisheshar Bakhsh 
Singh, once he had obtained possession 
of shares in the villages in question as 
proprietor, to abandon the theka, but 
while he held the theka he was liable to 
pay rent to the lambardar. Such rent 
would form a portion of the assets of the 
proprietors and be divided amongst them. 

The title of Thakur Jadunath Bakhsh 
Singh, Thakur Bisheshar Bakhsh Singh 
and other persons to be successors of 
Bhagwant Kuar was challenged by 
Sheo Nare9li Singh, Jagannath Bakhsh 
Singh and Randip Singh and these per¬ 
sons instituted a suit in the Court of the 
Subordinate Judge which was decreed in 
their favour on the 26th February 1926. 
Thakur Bisheshar Bakhsh Singh had 
died before this suit was decided. He is 
now represented by his widow Thakurain 
Pathraj Kuar. As a result of this deci¬ 
sion Thakur Jadunath Bakhsh Singh, 
Thakurain Pathraj Kuar and the other 
persons, whose claims had been recog¬ 
nized by the revenue authorities lost 
all interest in the estate. Thakur Jadu¬ 
nath Bakhsh Singh, 'however, remained 
lambardar in the villages in question and 
instituted the suits'out of which the 
present appeals arise, for the recovery of 
arrears of rent from tho 14th September 

1923 to tho 21st September 1926, 
against Thakurain Pathraj Kuar in res¬ 
pect of tho property held in theka first 
by her deceased husband and then by 
her. The learned Assistant Collector 
having decided those suits in his favour, 
Thakurain Pathraj Kuar has filed the two 
present appeals. The case put forward 
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by her learned counsel is that the rents 
in question are the property of Sheo 
Narash Singh, Jagannath Bakhsh Singh 
and Randip Singh. 

We are not certain that the rents in 
question are the sole property of these 
three persons for the record does not 
show whether they alone are the sharers 
in the villages in question ; but this much 
may be said that under the decision of 
the civil Court Sheo Naresh Singh, Jagan¬ 
nath Bakhsh Singh and Randip Singh 
have an interest in the rents in question. 

The appellant’s case is that the suit 
should be dismissed because Thakur Jadu- 
nath Bakhsh Singh has no longer any 
proprietary interest in the village. Here 
again we are not in a position to say 
whether her case is completely correct, 
for we do not know whether he has or 
does not have a proprietary interest in 
the villages other than the interest which 
he claimed on the death of Bhagwant 
Kuar ; but it is immaterial whether he 
has ‘or has not proprietary interest in 
the village. He instituted the suit as 
lambardar. The lady’s counsel replies 
that he is lambardar no longer. We 
have no evidence on this point, but it is 
clear that he was lambardar from the 
14th September 1923 to 21st September 
192G, the period in suit. He thus had a 
irightJ to collect the rents as lambardar. 
‘But it is to be noticed that the decrees 
are passed in his favour as lambardar and 
inot in his personal capacity and that he 
'will realize the amounts in execution as 
lambardar and that he will hold the rents 
to be distributed amongst the persons 
entitled in law to receive them. 
Amongst these persons are Sheo Naresh 
Singh, Jagannath Bakhsh Singh and 
Randip Singh. They may be the only 
persons or they may not be the only per¬ 
sons, we do not know. We, however, 
emphasize the fact that any proceeds 
from this decree will be held for the 
benefit of the coparcenary body owning 
the villages. We accordingly dismiss 
these appeals with costs. 


N.D. 


Appezl dimissed. 
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Wazir Hasan and Gokaran Nathl 

Misra, JJ. 

Kallu Kam ,—Defendant — Appellant- 

v. 

Bhagwan Din and others —Plaintiff and 
Defendants—Respondents. 

S. A. No. 38 of 1927, Decided on 10th 
October 1927, from the decree of the 
Addl. Sub-Judge, Sitapore, D/- 30th. 

October 1926. 

Compromise—When there is a doubt whether a' 
certain property form ? part of the alleged com¬ 
promise or not . restoring the parties to their pre¬ 
vious position is the best course . 

When it is doubtful whether a certain pro¬ 
perty forms part of the alleged compromise in¬ 
respect of a criminal complaint or Dot, the best 
course is to restore the parties to the position 
which they occupied previous to the alleged 
compromise in the matter of the rights in the 
property. [P 519 0 ll 

Akhlaque Husain —for Appellant;. 

M. Lt. Saksena —for Respondent; No. 1. 

Judgment. — This is the appeal by 
Kallu Ram, defendant 1, from the decree 
of the Additional Subordinate Judge of 
Sitapur, dated the 30th October 1926, 
affirming the decree of the Munsif of 
the same place, dated the 19th March 
1926. 

The Courts below have granted a de¬ 
cree to the plaintiff-respondent for pos¬ 
session of a £bhs share in a certain 
grove. The title to that share is found 
to be in favour of the plaintiff. The 
main defence was that the plaintiff relin* 
quished all his rights in the grove in 
question under a compromise in respect 
of a criminal complaint filed by the 
plaintiff against defendant 1, the ap¬ 
pellant, and others. This defence was 
not admitted as valid on facb3 by the 
plaintiff. The result was that the 
following issue was framed for trial: 

Did tho plaintiff relinquish all the rights in 
the grove in question as alleged in para. 12 of 
Kallu’s written statement ? 

The Courts below have not given a de¬ 
finite finding on the question of fact 
raised in the issue stated above, but have 
assumed the fact alleged in the defence 
and proceeded to discuss two questions of 
law which arose thereupon. The one 
was as to whether the relinquishment 
not having been evidenced by a regis¬ 
tered deed of transfer was valid in law ; 
and the second was as to whether the 
plaintiff was estopped from raising the 
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plea of invalidity on account of the ab¬ 
sence of a registered deed of transfer. 
Both these questions of law were decided 
in favour of the plaintiff and the suit 
decreed. 

We desire to emphasize our sense of 
disapproval of this method of trial ad¬ 
opted by the Courts below. They should 
have decided the simple issue of fact one 
way or the other and then proceeded to 
decide the question of law. In the cir¬ 
cumstances .stated above, we were com¬ 
pelled to consider the evidence on the 
question of fact already mentioned, but 
have come to the conclusion that there 
is no satisfactory evidence one way or 
the other in resp9ct of that question. We 
cannot with certainty hold that the 
grove in question formed part of the 
alleged compromise nor can wo, on the 
lother hand, hold, with any reasonable 
jamount of certainty, that it did not. In 
the circumstances we think that the best 
'course will be to restore the parties to 
;the position which they occupied previ- 
jous to the alleged compromise in the 
matter of the rights in the grove. It is 
admitted that the withdrawal of the 
criminal complaint was followed by a 
grant of four bighas odd of kaclicha land 
by the defendant-appellant to the plain¬ 
tiff-respondent. If the plaintiff i3 enti¬ 
tled, as he is entitled in law, to a decree 
for the *ths share in 'the grove he is 
clearly under an equitable obligation to 
restore that four bighas odd land to the 
defendant appellant. 

We accordingly allow this appeal in 
the following manner and discharge the 
decrees of the Courts below and grant a 
decree to the plaintiff respondent for 
possession of the -fths share in the 


grove in suit provided he delivers posses¬ 
sion of the four bighas odd of kachcha 
land to the appellant within one month 
from to-day. If this is done the plaintiff 
will further be entitled to Rs. 100 more 
by way of damages which he has suffered 
by the action of Kallu Ram and Muhmud 
Khan, defendants, from them. If the ap¬ 
pellant Kallu Ram has deposited any 
money or paid anything to the plaintiff 
in pursuance of the decrees of the Courts 
below he shall be entitled to recover the 
same from the plaintiff. We make no 
order as to costs. If the four bighas odd 
are not restored to the appellant by the 
plaintiff within the period of one month 
from to-day the plaintiff's suit shall 


stand dismissed with costs in all the 
Courts. 

N.D. Appeal allowed. 
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Wazir Hasan, J. 

Bh agio an. BaJchsh Singh and others — 
Plaintiffs—Appellants. 

v. 

Bejaipal Singh and others —Defen¬ 
dants—Respondents. 

S. A. No. 100 of 1927, Decided on 11th 
October 1927, from the decree of the 
Sub-Judge, Sultanpur, D/- 3rd February 
1927. 

Alluvion and diluvion—Proprietors are not 
entitled to claim the land which remained long 
under water and appeared again in another 
village and was taken by the proprietors of the 
other village as theirs for 30 years. 

The lands o! a village remained submerged 
long and again re-appeared as an accretion 
to the lands of a village of the opposite 
side of the river, and since their re-appearance 
they had been measure) as apart of the village 
during the last settlement and possessed by 
the owners of that village and this exercise of 
the proprietary title by the owner of the village 
over the land in suit was continued at least for 
thirty years before the river again began to 
change i ts course and threw out the laud iu 
suit on the site of the village. 

Held : that the proprietors of the village lose 
every semblance of title to it and the fact that 
it belonged to them 30 years ago was of no con¬ 
sequence on the question of their subsisting 
title : A. I. R 1027 P. C. 80 and A. I. R. 1927 
Oudh, 3G3 Ref. [P 520 C 2] 

Hijder Husain —for Appellants. 

B. N. Srivastava and Bishamhharnath 
—for Respondents. 

Judgment. —This is the plaintiffs’ 
appeal from the decree of the Subordinate 
Judge of Sultanpur, dated the 3rd 
February 1927, reversing the decree of 
the Munsif of the same place, dated the 
25th August 192G. 

The matter in controversy is the title 
to a plot of land No. 207, measuring 3 
bighas 8 biswas now hold in possession 
by the defendants svho are the owners 
of village Maing in the district of Sultan¬ 
pur. The plaintiffs claim title to this 
land on two alternative grounds. The 
first is that the land has by gradual 
change in the course of the river Gomti 
become an accession to their village Soti 
and this state of fact creates title in 
them both according to law and the 
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custom of the village. The second ground 
of claim is that at the first regular settle¬ 
ment of the village Soti the land in suit 
formed part of village Sobi and that on 
its re-emergence now after it had been 
under water for long it has retained its 
identity as land appertaining to the 
village Sobi. 

As to the first ground of claim, the 
trial Court held that having regard to 
the geographical situation of the land in 
suit it is an accession exclusively neither 
to the oue village nor to the other, but 
to both. On the second ground of claim 
the same Court held that it was well 
founded and decreed the suit. 

On appeal by the defendants the learned 
Subordinate Judge of Saltanpur formed 
the opinion that the land in suit must 
be held to have accreted to the defen¬ 
dants’ village Maing by gradual change 
in the course of the river. With this 
finding I concur. As to the second ground 
on which the plaintiffs claim title to the 
land in question the learned Subordinate 
Judge does not appear to have fully 
appreciated the bearing of the fact that 
the land in suit is identifiable with the 
land of the village Sobi belonging bo the 
plaintiffs as it lay with regard bo its 
geographical situation in relation to the 
river at the time of the first regular 
settlement. He, however, accepts the 
finding of the Court of first instance as 
to the identity of the land in suit with 
the land which appertained to the 
plaintiffs’ village at the first regular 
settlement. 

If the facts had stood there, there is 
no doubt the plaintiffs would be entitled 
to a decree in spite of the finding against 
them on the first ground of their claim" 
This will be so by the rule of law as 
recently explained by their Ijordship 3 
of the Judicial Committee in the case 
of Kcshava Prasad Singh v. Secy, of 
State (1), followed by a Bench of this 
Court in the case of Sher Bahadur Singh 
v. Malik Tafazul Husain (2). 

Now the intervening facts, which to 
my mind have the effect of fully support¬ 
ing the decree under appeal, are that 
after the land in suit had remained 
submerged it re-appeared in the year 
1892, if not earlier as an accretion to the 
lands of a village called Madhopur on 

( L ) A. I. R. 1927 P. G. 89=3 Pat. 481=54 I. A. 

156 (P.C.). 

(2) A. I. R. 1927 Oudh 363. 


the opposite side of the river and since 
its re-appearance it has been measured 
as a part of the village of Madhopur 
during the last settlement and possessed 
by the owners of that village. Thi3 
exercise of proprietary title by the 
zamindars of the village of Madhopur 
over the land in suit was continued for 
at least a period of 30 years before the 
river again began to change its course 
and threw out the land in suit on the 
side of the defendants’ village. The 
learned Subordinate Judge has fully 
considered the effect of these facts and 
is of opinion that : 

Soti people had thus lost every semblance of 
title to it so long ago as the date of the last 
settlement. 

I am unable to interfere with this 
finding of the learned Subordinate Judge. 
This being so, the fact that the land in 
suit belonged 30 years ago to the pro^ 
prietors of the village Sobi is of no con¬ 
sequence od the question of subsisting! 
title of the plaiubiffs. 

I accordingly dismiss this appeal with 
costs. 

N.D. - Appeal dismissed. 

A. I. R. 1927 Oudh 520 

Stuart, C. J., and Baza, J. 

Shiam Bahadur and others — Opposite 
Party— ippellanbs. 

v. 

Nageshur Sahai — Objector— Respon¬ 
dent. 

Execution of Decree Appeal No. 37 of 
1927, Decided on 23rd September 1927, 
from the decree of the Sub-Judge, Hardoi, 
D/- 1st March 1927. 

Hindu Law — Widow—Widow declaring - the 
decree in favour of the estate as satisfied and ab¬ 
solving the jtidgvient-debtor from further liabi¬ 
lity—Reversioners arc bound in the absence of 
fraud and collusion. 

A lady holding the estate of a Hindu widow 
represents the estate, and her action is bindiug 
ou the reversioners. Whan such a lady declares 
the decree in favour of the estate satisfied and 
absolves the judgment-debtor from further liabi¬ 
lity, her action is biudiug upon the reversiouers 
in the absence of fraud and collusion : A. I. R. 
1927 Oudh 305, Ref. [P 521, C lj 

Hyder Husei?i, Ganga Dayal and A. C. 
Mukerji —for Appellants. 

A. P. Sen —for Respondent. 

Judgment. — The circumstances in 
which this appeal has arisen are as fol- 
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lows : Kunwar Narendra Bahadur, a 
wealthy, landed proprietor of the Hardoi 
District, executed, on the 21sb October 
1904, a will by which he devised to his 
wife Rani Jagrani Kuar full proprietary 
title in his Hardoi landed estate and a 
Hindu widow's estate ia his Kheri landed 
estate and his other property in Hardoi. 
He died on the 18th June 1905. Amongst 
the other property in Hardoi were cer¬ 
tain mortgagee rights. It is clear that 
the lady obtained a Hindu widow’s estate 
in the mortgagee rights in question. On 
the 28th August 1909 Rani Jagrani Kuar 
obtained a decree on the basis of those 
mortgagee rights against a certain Rani 
Ghandra Kuar. In a subsequent suit the 
present appellants obtained against the 
present respondent a relief inter alia for 
a declaration that the decree-holder’s 
rights in that decree had descended to 
them after the death of Rani Jagrani 
Kuar. The words of the judgment upon 
which this portion of the decree is based 
are as follows ; 

The fourth item is a decree dated 29th 
August 1909. With regard to this decree the 
defeudant does not dispute the plaintiff's right 
to obtain a declaration ; but whether such a de¬ 
claration will be of any avail to the plaintiffs, 
as the decree is now more than 12 years old, is 
at least doubtful: Kageshar Sahai v. Shiam 
Bahadur (1). 

The appellants have endeavoured to 
execute the decree by an application, 
dated 14th September 1926, made seven¬ 
teen years after the decree wa3 passed. 
This is the first application which they 
have made for execution. The lower 
Court has dismissed this application 
•without entering into the question of 
limitation on the ground that the decree 
was satisfied in Rani Jagrani Kuar's 
lifetime by an amicable arrangement 
dated 15th January 1917. We have gone 
into, the facts and we are satisfied that 
Rani Jagrani Ivuar did declare the decree 
satisfied and absolved the judgment- 
debtor from further liability by an appli¬ 
cation of that date. We agree with the 
learned trial Judge that the lady who 
we find was holding the estate of a Hindu 
widow represented the estate and that 
her action is binding on the reversioners. 
The appellants are clearly reversioners in 
(this respect. We need only refer to our 
decision in Gan pat Pandey v. Bindeshari 
Pariah Bahadur Shiah (2). There was 

(1) A. I. R. 19*2 Oudh 231. ~~~ 

(2) A. I. R. 1927 Oudh 305 = 2 Luck. 133. 


no fraud and there was no collusion. 
The learned counsel for the appellants 
has argued that his clients are nob bound 
by this action of the lady on the ground 
that they obtained their decree declaring 
them entitled to the rights of the decree- 
holder in the decree of the 28bh August 
1909 on the 2nd March 1922, whereas the 
compromise had been made in 1917. 
Nageshar Sahai was a party to this 
decree. We do nob, however, consider 
that the decree of 1922 could operate to 
revive the decree of 1909 as against 
Nageshar Sahai. We read the order of 
the Court, which we have already quoted 
to mean this, and to mean this only, 
namely, that the appellants were to 
obtain the same rights under the decree 
of the 28bh August 1909 as had been 
held by Rani Jagrani Kuar as represent¬ 
ing the estate up to the time of her death. 
On our finding Rani Jagrani Kuar as re¬ 
presenting the estate had no rights at 
the time of her death and they thus 
obtained nothing. The question of limi¬ 
tation was nob discussed by the Court 
below. We see no reason to discuss it as 
we are dismissing the appeal on another 
ground. Bub the learned counsel for the 
respondent was ready to argue that, apart 
from anything else, this application was 
barred by limitation. We dismiss thi3 
appeal with costs. 

n.d. Appeal dismissed. 

A. I. R. 1927 Oudh 521 

Wazir Hasan and Goicaran Nath 

Misra, JJ. 

Gajraj Singh and others —Defendants 
—A ppellants. 

v. 

Mt. Mulan Kuar and others —Plain¬ 
tiffs—Respondents. 

B. A. No. 153 of 1926, Decided on 26th 
September 1927, from the decree of the 
Addl. Sub-Judge, Sitapur, D/- 14th 
September 1926. 

( a ) Hindu Juan Joint family—Transaction 
by manager can be maintained cither on the 
ground of necessity - or of benefit . 

A transaction by a manager of a joint Hindu 
family can bo maintained on two grounds, 
either : (I) that ofmecessity or (2); that of benefit! 
If the transaction is beneficial to the family, to 
establish that there existed a pressure on the 
family estate and that there was need for the 
transaction is unnecessary, [P, 523, C. 1, 2] 
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Where the family is in danger of losing the 
entire property and the manager pays ofl the 
mortgage by executing another mortgage, his 
action is justifiable on the ground of legal neces¬ 
sity : G M. I. A. 393 and A. I. R. 1925 Oudh 
459, Foil. [P 524, G lj 

(6) Hindu Law — Debts—Rate of interest 
higher than ordinary rate—Lender must prove 
necessity for such rate. 

The necessity for a manager to borrow money 
confers upon him authority to borrow upon 
reasonable commercial terms and no further. 
If the rate does appear to be high, that is in 
excess of ordiuary commercial rates, the lender 
will have to prove the necessity for such a rate. 
If the rate does not appear to be high and no 
evideuce has beeu led on behalf of the borrower 
to show that it was not justified by legal neces¬ 
sity, according to the circumstances that pre¬ 
vailed at the time wheu the money was bor¬ 
rowed, there would be no occasion for interfer¬ 
ence by the Court : 41 All. 571 ; A. I. R. 1923 
P. C. 37 and A. I. R. 1924 P. C. 184, Foil. 

[P 624, C 2 ; P 525, G 1] 

(c) Interest—Rate of interest in Oudh. 

In the Province of Oudh the rate of 9 per 
cent, per annum is a very fair and reasonable 
commercial rate of interest : 13 O. L. J. 338, 

List. [P 525, C 1J 

Rajeshivari Prasad —for Appellants. 

Bishambhar Nath Khanna and 
Mahesh Prasad —for Respondents. 

Gokaran Nath Misra, J.— -This is 
an appeal arising out of a suit for re¬ 
covery of money by sale of the property 
mortgaged. The suit is based on a mort¬ 
gage-deed, dated 17th October 1911, 
executed by one Raghubar Singh, father 
of defendants 1. 2 and 3, in favour of 
one Jangu Singh, deceased, who is now 
represented in the present suit by the 
plaintiffs-respondents, for a sum of 
Rs. 5,500 carrying interest at 12 annas 
per cent, per mensem with annual rests. 
The mortgaged property consists of a 
half-share in village Rampur Nawagaon, 
district Sitapur ; and the entire amount 
claimed on account of principal and 
interest is Rs. 15,000. 

The defendants-appellants contended, 
inter alia, that a partition among 
Raghubar Singh and his sons had taken 
place iu or about the year 1890 and that 
the family was, therefore, separate in 
1911 when Raghubar Singh had no right 
to mortgage the entire property in suit. 
It was also contended that if the family 
be found to be joint at the time of the 
execution of the mortgage-deed in suit, 
the mortgage was not binding on the 
appellants inasmuch as it was not exe¬ 
cuted for any legal necessity or for the 
benefit of the family. It was further 
contended that out of the consideration 


of the mortgage-deed in suit the sum on- 
account of the two unregistered deeds 
dated 7th August 1905 and the 12th 
April 1906 was a fictitious sum ; and the 
plaintiffs should not be given a decree 
for the said sum. The rate of interest 
was also alleged to be excessive and 
not justified by legal necessity. The 
last contention urged was that a sum of 
Rs. 142-13-6 had been paid by the mort- 
pagor Raghubar Singh and one other- 
person Pohap Singh to the mortgagee on 
the latter’3 representation that there- 
was a deficiency in the amount stated in 
the mortgage-deed as payable to one. 
Mangal 3ah on account of his mortgage- 
dated the 24th July 1908. The amount 
payable to Mangal Sah was stated in tha 
mortgage-deed to be Rs. 1,725. It was 
contended that the amount paid to Man¬ 
gal Sah was only Eg. 1,717 and that the 
defendants were entitled to a credit of 
Rs. 8 on that account and also to a cre¬ 
dit of Raghubar's half-share out of 
Rs. 142-13-6 which the mortgagee had 
not had to pay to Mangal Sah. 

The principal points, therefore, for 
decision among others before the learned 
Additional Subordinate Judge, who tried 
the case were : (1) whether the mort¬ 
gage-deed in suit was executed when 
the family was joint ; (2) whether the 
two unregistered deeds dated 7th 
August 1905 and 12th April 1906, 
which formed part of the consideration 
of the mortgage-deed in suit did actually 
exist ; (3) whether the rate of interest 
provided in the mortgage deed in suit 
was justified by legal necessity ; and, 
(i) whether the defendants were en¬ 
titled to a credit of Rs. 8 and Rs. 71-6-9. 

The learned Subordinate Judge de¬ 
cided all these points in favour of the 
plaintiffs and on those findings gave a 
decree for the amount claimed by the 
plaintiffs after deducting certain pay¬ 
ments ordering recovery of the decretal 
money by sale of the mortgaged pro¬ 
perty. 

The defendants have come up in ap¬ 
peal to this Court, and the same points 
have been urged before us in appeal. 
We no .v proceed to decide each of these 
points seriatim : 

Regarding the first point : it appears 
bo us that the evidence on the record 
fully justified the finding of the trial 
Court that at the time of the execution 
of the mortgage-deed in suit the family 
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was joint and that Raghubar Singh was 
the head thereof. The evidence of 
Mathra Prasad (P. W. 3), Jabbar (P. W. 
5), Hazari Singh (P. W. 6), Kanchan 
Singh (P. W. 10), and of Baldeo Singh 
(P. W. 11), sutliciently establishes the 
point, and we consider it needless to dis¬ 
cuss the matter further. We, therefore, 
have no hesitation in overruling the plea 
of the defendants-appellants on this 
point. 

Regarding the second point, we have 
heard the learned pleader for the appel¬ 
lants at great length. In our opinion 
the conclusion arrived at by the trial 
Court is justified by the evidence on the 
record. (The -judgment here discussed 
the evidence relating to the two bonds 
and proceeded.) On all these con¬ 
siderations we are of opinion that the 
existence of these two unregistered bonds 
has been sufficiently established, and 
there is no force in the contention raised 
on that point on behalf of the appellants. 

Regarding the third point : we are also 
of opinion that it has no force. It was 
strenuously contended before us that the 
rate of interest provided in the deed in 
suit was not justified by legal necessity, 
nor was it in any way beneficial to the 
joint family since the rate of interest 
provided in the mortgage-deed, dated the 
12th February 1Q03, was eight annas and 
three pies per cent per mensem. It was 
argued that the term fixed in the pre¬ 
vious mortgage-deed of 1903 had not 
expired, and consequently there was no 
pressure on the family estate and Raghu¬ 
bar Singh was not, therefore, justified 
in executing the deed in suit for a higher 
rate of interest. 

Wo now proceed to examine how far 
the contention can be maintained. It 
seems to us to be clear that a trans¬ 
action by a manager of a joint Hindu 
family can bo maintained on two grounds: 
leither 

(1) that of necessity ; or 

(2) that of benefit. 

This proposition was laid down clearly 
by their Lordships of the Privy Council 
in Hunooman Pcrsaud Pandey v. Mt. 
Babooee M unraj Koomverec (1). This 
matter was made clear by one of us in 
a decision by him as a Judge of the late 
Court of the Judicial Commissioner of 
Oudh in the case of Chandrika Prasad 

(1) [1856] G M. I. A. 893 = 18 W. R. 81 = 2 
Suther. 23=1 Sar. 552 (P. C.). 


v. Ram Sagar (2). If the transaction is 
beneficial to the family it appears to us 
to be unnecessary for the mortgagee to 
establish that there existed a pressure 
on the family estate and that there was 
need for the transaction. Whether a 
particular transaction was beneficial to 
the family estate must of course be 
decided on the circumstances of each 
case. We, therefore, have to examine 
whether the transaction embodied in the 
mortgage-deed in suit was beneficial to 
the family estate. On examining the 
deed of mortgage in suit it appears to 
us that, besides the two unregistered 
bonds for Rs. 200, the two deeds forming 
the main part of the consideration con¬ 
sisted of the deed of mortgage in favour 
of the mortgagee, dated 12th February 
1903, and the mortgage in favour of 
Mangal Sab, dated the 24th July 1908. 
The rate of interest provided in the first 
deed was, as stated above, a rate of eight 
annas three pies per cent per men¬ 
sem compoundable with yearly rests ; and 
the rate of interest payable under the 
deed of Mangal Sah was Re. 1-8-0 per 
cent per mensem compoundable half- 
yearly. The sum due to the mortgagee 
under his deed, dated the 12th February 
1903, and the two unregistered deeds, 
consisted of Rs. 3,700 approximately ; 
and,-if we calculate interest on that sum 
at eight annas and three pies per cent 
per mensem, it comes to about Rs. 19 per 
month. The sum due to Mangal Sah 
under his mortgage-deed, dated the 24th 
July 1908, was at the time of execution 
of the mortgage-doed in suit approxi¬ 
mately Rs. 1,700. If we calculate in¬ 
terest on that sum at Rs. 1-8-0 per cent 
per mensem, it comes to Rs. 25-8-0. The 
total amount of interest which Raghubar 
Singh would have had to pay on the 
money due under these deeds every 
month comes to about Rs. 44-8-0. The 
interest on the sum borrowod under the 
deed in suit at the rato of 12 annas per¬ 
cent per monsen comes to Rs. 41. It is, 
therefore, clear that the interest payable 
by the family under the deed in suit is 
less than the interest which would have 
had to bo paid under the two previous 
mortgages at rates specified therein. The 
benefit to tho family is, therefore, evi¬ 
dent from the said transaction. 

As to the 'question of legal neces¬ 
sity : the learned pleader for the appel- 
"(2) A.' L. R. 1925 Oudh 459. “ 
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lants had to admit; that; money due under 
the deed of Mangal Sah had fallen due, 
and consequently the necessity to pay 
ib off was evident and could nob be 
-questioned by him. He only contended 
that the money due under the deed in 
favour of Jungu Singh, dated the 12th 
February 1903, bad nob then fallen due 
and consequently the- payment of that 
sum could not be considered to be any 
necessity binding on the family. We 
have examined the deed in suit, and 
it appears to us to be clear from 
its terms that the mortgagee would 
have been entitled to take possession 
•of the property mortgaged on the 
12th February 1912. Raghubar Singh 
had not paid a single pie on account of 
interest on that mortgage and it is only 
reasonable bo suppose that he would nob 
have been able to pay off the money due 
under the mortgage on the date men¬ 
tioned above. The result would have 
been that the mortgagee would have 
taken possession of the property and 
would have been entitled to appropriate 
the entire profits towards the interest 
of the money due. The family was, 
therefore, in danger of losing the entire 
prop9rby. This circumstance, in our 
opinion, shows that the action on the 
part of Raghubar Singh to pay off the 
mortgage of 1903 by executing the mort¬ 
gage-deed in suit was fully justified. 
The deed in suit was executed in October 
1911 and hardly four months were left 
for the mortgagee to enter into the 
possession of the property mortgaged. 
We are, therefore, of opinion that the 
transaction was fully justified by legal 
•necessity. 

We have now to examino the conten¬ 
tion urged by the learned pleader for 
the appellants that the rate of interest 
provided in tho mortgage-doed in suit is 
not justified by legal necessity. We have 
already stated that the interest provided 
in the deed was 12 annas per cent ]ier 
mensem compoundablo with yeai'ly rests. 
The contention was that tho rate was a 
high one and nob justified by legal neces¬ 
sity, especially when we look to the 
interest provided for in the previous deed 
■executed in favour of the same mort¬ 
gagee, dated the 12bh February 1903. 

The law on the subject has been laid 
down recently in several cases by their 
Lordships of the Privy Council : vide 
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Nazir Begam v. Raghunath Singh (3); 
Ram Bujhawan Prosad Singh v. Nathu 
Ram (4) ; and Radha Kishun v. Jag 
Sahu (5). 

In Nazir Begam s case the deed car¬ 
ried interest at the rate of Rs. 2-8-0 per 
cent per month with half-yearly rests. 
Their .Lordships observed in that case 
that ib was incumbent on those who 
support a mortgage made by the manager 
of a joint Hindu family to show nob only 
that there was necessity to borrow, bub 
that it was nob unreasonable to borrow, 
at some such high rate and upon some 
such terms and if ib was not shown there 
was necessity to borrow at the rate and 
upon the terms contained in the mort¬ 
gage, that rate and those terms could nob 
stand. Their Lordships also observed 
that although no evidence was given 
on either side to show whether the rate 
was justified or not, yet the thing spoke 
for itself. They further observed that 
the necessity for a manager bo borrow 
money conferred upon him authority to 
borrow upon reasonably commercial 
terms, and no further; and what parti¬ 
cular rate of interest should be con¬ 
sidered to bo covered by the said terms, 
whether simple or compound, was a 
matter of detail upon which the High 
Court, with its local knowledge, could 
well be left to decide. * 

In Ram Bujhawan v. Nathu Ram (4), 
their Lordships laid down that the effecr 
of the decision in the case of Nazib 
Begam was that the members of the 
family of a mortgagor should always bo 
permitted to prove that a particular rate 
of interest was excessive, and if they led 
such evidence the mortgagee would then 
have to prove that the rate of interest 
provided in the deed was not excessive, 
having regard to all the circumstances 
which prevailed when the loan was 
made. 

In Radka Kishun v. Jag Sahu (5) the 
rate of interest was 2 per cent per 
mensem, compoundable with half-yearly 
rests, and their Lordships of the Privy 
Council, after referring to all the cases 
mentioned above, observed as follows 
( P. 281) r 

(3) A. I. R. 1019 P. C. 12 = 41 All. 571 = 46 
I. A. 145 (P. CJ. 

(4) A. I. R. 1923 P. C. 37 = 2 Pat. 235=50 
I. A. 14 (P. C.). 

(5) A. 1. R. 1924 P. C. 134=4 Pat. 19=51 
I. A. 273. 
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In view of these authorities their Lordships 
cannot consider the questiou as still open. A 
plea in general terms as here raises the question, 
and, the question being raised, the onus is on the 
lender to prove that the necessity included 
borrowing on such terms. As in all questions of 
onus, a certain amount of evidence may cause 
the onus to shift, and evidence on the lender’s 
part that the money could not, in the circum¬ 
stances, have been raised at less interest would 
suffice to shift the onus so that, if the defend¬ 
ant led no evidence to controvert that state¬ 
ment, the lender would prevail. But when 
there is no evidence and it is evident on the 
face of the document that tha interest charged 
is far in excess of commercial rates, then un¬ 
doubtedly the lender has not discharged his 
task. 

Ib will thus appear from the three 
Privy Council cases quoted above that 
jif fche rate of interest provided in the 
deed on the face of ib appears to be high 
that is in excess of ordinary commercial 
rates, the lender will have to prove the 
necessity for such a rate. If the rate 
does not appear to be high and no evi¬ 
dence has been led on behalf of fche bor¬ 
rower to show that; ifc was nob justified 
by legal necessity, according fco fche cir¬ 
cumstances fchafc prevailed afc fche time 
when fche money was borrowed, there 
would be no occasion for interference 
by fche Court. We find in fche present 
case fchafc fche rate of interest provided in 
fche deed of mortgage is 12 annas per cent 
per mensem compoundable wifch yearly 
rests that is 9 per cent, per annum and 
no evidence has been led on behalf of the 
defendants-appellants to prove that 
money could have been borrowed at a 
lesser rate and that it was nob, therefore, 
justified by legal necessity. We also 
know from our local knowledge of fche 
(province of Oudh fchafc fche rate of 9 per 
icenfc per annum is a very fair and reason¬ 
able commercial rate of interest. Wo 
are nob, therefore, prepared fco hold fchafc 
fche rate of interest provided in fche deed 
in suit, in fche absence of any evidence 
fco the contrary, is a high one and not 
justified by legal necessity. Reference 
was made fco a case decided by a Bench 
of this Court fco which one of us was a 
party, and which is reported in Kcdar 
Nath v. Bhikham Sinf/h (0). We find 
that fche interest, provided in the morfc- 
gage deed in dispute in fchafc case was 
12 per cent per annum compoundable 
half-yearly, and it was held fchafc-fche in¬ 
terest under the circumstances proved in 
that case was excessive and a case for 

~ (G) 11926J 13 O. L7J. 333 . “ 


interference by fche Court had been made 
out. That case, ifc appears fco us, can be 
no guide for determining fche present 
case. Each case must be decided in ac¬ 
cordance wifch fche circumstances of fchafc 
case. No particular rate of interest; can 
be definitely fixed as one which must in 
every case be enforced. Ifc is always open 
fco fche sons of a mortgagor fco show fchafc 
fchafc rate was not justified by legal neces¬ 
sity ; similarly fco fche mortgagee fco show 
fco fche contrary ; and fche Court must b© 
guided by fche circumstances of each case 
and by fche evidence led by fche parties 
in fchafc case. We only wish fco indicate 
fchafc if no such evidence has been led in 
a particular case, and if fche rafce pro¬ 
vided in fche deed appears fco be not; high 
but an ordinary reasonable commercial 
rafce, such rafce must bo enforced. On 
these grounds we maintain fche decree of 
fche learned Additional Subordinate 
Judge on this point;. 

There remains for us fco deal wifch fche 
last contention urged by fche learned 
pleader for fche appellants. We .may afc 
once state fchafc we are unable fco follow 
fche reasoning of the learned Subordinate 
Judge on this part; of the case. He held 
fchafc fche payment of Rs. 142-13-0 was a 
separate transaction altogether and that 
fche defendants could not; therefore claim 
a credit for that; sum in fche present; case. 
We regret wo are unable fco take fchafc 
view. Ifc appears fco us fchafc a certain 
sum of money was paid by fche mortgagor 
fco fche mortgages for payment fco Mangal 
Sah over and above what was left with 
fche mortgagee as clehanid fco him. If, on 
accounting, money due fco Mangal Sah 
was found fco be less than what was made 
payable under fche morfcgage-deed, it is 
clear fchafc fche defendants would bo en- 
fcifcled fco got; a credit for fchafc sum. The 
payment; was obviously not a ^separate 
transaction but in connexion with the 
transaction of tho mortgage-deed in suit. 
It is obvious that if fche mortgagee bad 
paid the monoy to pay off a prior en¬ 
cumbrance in excoss of what; was made 
payablo under the mortgage-deed, be 
would bo entitled fco include such excess 
payment in his claim and fco obtain a 
decree for ifc also. Similarly if the mort¬ 
gagee paid loss than what was provided 
for in fche deed and if ho realised some 
money from fche mortgagor for fche pur¬ 
pose but was not; required fco pay, and 
fche money remained in his hands, he 
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must give credit for it at the time when 
be sues for his mortgage money. It is 
admitted before us that the share of 
Raghubar Singh in the sum of Rs. 142-13-6 
was half, that is the money which he 
paid was Rs. 71-6-9. It is also admitted 

that according to the calculation made 
by the learned Subordinate Judge Rs. 8 
remained in the hands of the mortgagee 
out of the sum of Rs. 1,725 which was 
made payable to Mangal Sah under the 
deed in suit, the money due to him being 
only Rs. 1,717. We, therefore, hold that 
the defendants-appellants should get 
credit for a sum of Rs. 79-6-9 on the 7th 
February 19L2 when the mortgage in 
favour of Mangal Sah was redeemed. 

We, therefore, allow the appeal to the 
extent indicated above. A fresh account 
will be prepared by the office. The 
parties will receive and pay their costs 
in this Court in proportion to their suc¬ 
cess and failure in appeal. As regards 
the costs of the lower Court our order 
•is that plaintiff will get proportionate 
•costs of the suit on the amount which 
will now be found due to him after cal¬ 
culation made by the office in accordance 
with the directions given above. A fresh 
decree in terms of O. 34, R. 4 Civil P. C. 
shall be prepared and 6 months time 
from the date of the decree shall be 
allowed to the appellants for payment of 
mortgage money. 

Wazir Hasan. J. — I 'concur in the 
order proposed by my learned brother. 

N.n. Appeal alloived. 
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Raza and Puldan, JJ. 

Hanuman Prasad —Plai ntiff—Appel¬ 
lant. 

v. 

I/shad A/i and another —Defendants 
Respondents. 

S. A. No. 33 of 1927, Decided on 19th 
October 1927, from the decree of the 
District Judge, Fyzabad, D/- 2 2nd 

October 1926. 

United Provinces Land Revenue Act, S. 118 — 
Civil Court has no right to interfere with fiyial 
allotments at a partition made by the revenue 
Court. 

A civil Court has no jurisdiction to go behind 
the ultimate allotment of lands at a partition 
made by the revenue Court. A house is not 
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inseparable from the site and it cannot be argued 
that because the revenue Court cannot divide the 
buildings, it cannot divide the site on which the 
buildings stand. All that civil Court can give 
is a share in the buildings whioh make up a 
house : 14 O. C. 153 and 1 O. Jj. J. 38, Poll. 

[P 526 C 2 & P 527 C 1 & 2] 

Mohamed Ayah —for Appellant. 

Ghulam Hasan —for Respondent 1. 

Riza, J. —This is an appeal from a 
decree of the District Judge of Fyzabad, 
dated 22nd October 1926, setting aside a 
decree of the Additional Subordinate 
Judge of Sultanpur, dated 20bh May 1926. 
The dispute in this case relates to the 
partition of certain plots in village 
Barsanda in the district of Sultanpur. 
The partition was made by the revenue 
Court and the plaintiff has brought the 
present suit in the civil Court question¬ 
ing the jurisdiction of the revenue Court 
in making the partition. 

It is admitted by the parties that the 
partition officer did allot the land in 
suit, which is the subject-matter of the 
present suit, to defendant 1 (Mir Irshad 
Ali) and that the partition proceedings 
in revenue Court were confirmed in 
June 1925. Id is difficult to understand 
what do3s the plaintiff mean by con¬ 
tending that the revenue Court had no 
jurisdiction to make the partition. The 
civil Court has no jurisdiction to go 
behind the ultimate allotment of lands 
at a partition made by the revenue 
Courts. The civil Court cannot ques¬ 
tion the final allotment made at the 
partition simply because some inter¬ 
mediate orders made in the course of 
partition have nob been properly carried 
out : see Jagan Nath Prasad v. Ram 
Dutt (1). As pointed out in the case of 
Sanwal Singh v. Bhikhari (2), a suit for 
possession by a declaration that the 
plaintiff is entitled to a portion of the 
land wrongly allotted to the defendants 
in partition by the revenue Court, does 
nob lie in the civil Court in view of the 
exclusive provisions of S. 233 (k) of the 
U. P. Land Revenue Act. It is clearly a 
matter relating to the partition of a 
mahal, for the plaintiff’s claim cannot 
be decreed without affecting the parti¬ 
tion come to by the revenue Court. 

So far as the orders in question are 
concerned they were properly passed by 
the revenue Court which had full juris¬ 
diction to pass these orders under Ss. 118 

. (1) T1911] 14 O. C. 153-=11 I. O. 531. 

(2) [1914] 1 O. D. J. 38=23 I. O. 8G0. 
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and 119, Oudh Land Revenue Act 
'(Act 3 of 1901). The civil Court has no 
jurisdiction. The plaintiff’s suit for a 
partition of his one-fourth share in the 
building standing on plot 143 is of course 
cognizable by the civil Court as held by 
the learned District Judge. The learned 
Judge has passed proper orders about 
the partition of the building. No case 
has been made out to disturb the judg¬ 
ment of the learned District Judge. The 
result is that the appeal fails and must 
*be dismissed. We dismiss the appeal 
with costs. 

Pullan, J • —I agree with the order 
proposed. It is remarkable that the 
appellant has sought to rely in this 
Court on Ss. 118 and 119 of the Land 
Revenue Act. These sections are really 
fatal to his claim. He seeks actual pos¬ 
session of a one fourth share of a house, 
which has never been in his possession, 
hut has always been in the possession of 
the opposite party, and similarly he 
seeks actual possession of a one-fourth 
share in certain orchards which are 
attached to the house. It is to meet 
such a case that Ss. 118 and 119 were 
enacted. Under S. 118 the Court is 
bound to permit the co*sharer, who is 
actually in possession of a dwelling 
house, to retain it on the condition that 
he pays a reasonable ground rent and 
under S. 119 the Court may apply the 
same principle to an orchard. These 
sections clearly contemplate that the 
Court, that is the revenue Court, actu¬ 
ally makes the partition both of the land 
on which houses are situated and of 
orchards, and the civil Court has, there¬ 
fore, no right to interfere with a parti¬ 
tion made by the revenue Court in 
accordance with these sections. When 
the Court of first instance criticized the 
action of the learned Commissioner he 
seems to have been unaware that the 
learned Commissioner was exactly follow¬ 
ing the law as laid down in S. 118 of the 
Act and the criticism is entirely beside 
the mark. It is impossible to agree with 
the learned counsel for the appellant in 
his contention that a house is inseparable 
from the site and that because the 
irevenue Court cannot divide the buil- 
'dings. it, therefore, cannot divide the 
'site on which the buildings s|^,nd. That 
the contrary is the case is dear both 
from the Act itself and from numerous 
rulings of the Judicial Commissioner’s 


Court to which it is not necessary to 
refer. The lower Court has already 
given the appellant all that a civil Court 
can give, that is a share in the buildings 
which make up the house in dispute, and 
the learned District Judge has very pro¬ 
perly left the decision of the amount to 
be paid as compensation to the Court 
below preparing the final decree. On 
these grounds I agree with the proposed 
order. 

N.D. Appeal dismissed. 
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Stcjart, C. J., and Raza, J. 

Deni Madho — Appellant. 

v. 

Ram Bharose and others — Respon¬ 
dents. 

S. A. No. 453 of 1926, Decided on 12th 
September 1927, from the decree of the 
Sub - Judge, Partabgarh, D/- 22nd Sep¬ 
tember 1926. 

Transfer of Property Act, S. 74— A sub¬ 
sequent mortgagee has a right to enforce his 
mortgage though he has not paid prior mort¬ 
gagee. 

Although a subsequent mortgagee fails to pay 
off the amount due on a prior mortgage, he has 
still the right to enforce his mortgage and to 
obtain relief in respect of the amounts which he 
has paid : 34 All. 273, Poll. [P 527 C 2] 

Ali Zaheer -for Appellant. 

Radha Krishna —for Respondents. 

Judgment. —The decision in Rashik 
Dal v. Ram N arayan (1) states, in our opi¬ 
nion, correctly the law which governs the 
decision of this second appeal. We refer 
in particular,to the decisionof Chamier.J., 
from pp.279 to 281 [34 All.-Ed.]. Every 
point which should arise in this appeal 
is covered by the statement of the law 
contained in this decision by that, 
learned Judgo. Although the mortgagee* 
failed to pay off the amount due on the 1 
prior mortgages he has still the right to 
enforce his mortgage and to obtain re¬ 
lief in respect of the amounts which he 
has paid. His claim was not only for a 
simple money relief and it was not 
barred by limitation, the amount being 
a charge on the property. In this suit 
it was not possible for the Court to con¬ 
sider any claim for damages by the ap¬ 
pellant. We. therefore, dismiss this ap¬ 
peal with costs. 

ND * Appeal dismissed. 
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Stuart, G. J„ and Baza, J. 

Raghubar Singh —Defendant—Appel¬ 
lant. 


v. 

Nanak Chand and others —Plaintiff— 
Defendants—Respondents. 

S. A. No. 84 of 1927, Decided on 23th 
September 1927, from the decree of the 
1st Sub-Judge., Kheri, D/- 15th Novem¬ 
ber 1926. 

Promissory note—Joint family — Pro-note exe¬ 
cuted by one member—Creditor can sue all mem¬ 
bers •.upon pro-note and alternatively on (lie 
original consideration. 

One of three brothers forming a joiat Hindu 
f.i nily executed a promissory note in consider¬ 
ation of thj amount due to the creditor in 
respoct of joint business and the creditor sued 
all the threa brothers uot only upon the instru¬ 
ment but also upon tho original consideration, 

Held : that all tho three brothers were liable : 
A. I. 21. 1918 P. C. 14G, Pel. on ; A. I. R. 1922 
All. 11C, Dlst. [P 528 C 2] 

Ali Zahcer and G.mga Prasad —for 
Appellant. 

Zahar Ahmad for Niamatullah —for 
Respondent 1. 

Judgment.— The point for decision in 
this appeal is whether a decree has boen 
passed rightly against Raghubar Singh, 
appellant. The suit was brought against 
three brothers, Ranjit Singh. Raghubar 
Singh and Maharaj Singh by the plain¬ 
tiff-respondent, Nanak Chand. Nanak 
Ghand alleged that Ranjit Singh, Raghu- 
bar Singh and Maharaj Singh were mem¬ 
bers of a joint Hindu family and that 
joint Hindu family carried on a business 
as cloth sellers which was managed by 
Ranjit Singh. He alleged further that 
Rs. 1,400 was due to him in respect of 
debts duo from the family in connexion 
with tho business in cloth and that Ran¬ 
jit Singh had executed on the 5th Febru¬ 
ary 1923 a promissory note in his 
favour. The Courts below have arrived 
at the findings that Ranjit Singh, 
Raghubar Singh and Maharaj Singh 
were members of a joint Hindu 
family, that the family did carry on a 
business in selling cloth and that 
the consideration of tho promissory 
note in question was in respect of 
amounts duo to tho plaintiff from the 


joint family in connexion with the cloth 
business. The promissory note was 
admittedly executed by Ranjit Singh. 
It was not executed by either of the two 
brothers. The findings of fact of the 
lower Courts are conclusive as to the 
execution of the promissory note—the 
fact that it; was executed for considera¬ 
tion, the fact that the consideration was 
the amount . due to the plaintiff in 
respect of the business in cloth, and as 
to the facts that; Ranjib SiDgh, Raghubar 
Singh and Maharaj Singh were members 
of a joint Hindu family and that the 
family carried on the business in selling 
cloth. The appeal is by Raghubar Singh. 
He asks that the suit against him should 
be dismissed. His learned counsel has 
referred us to the decision of their Lord- 
ships of the Judicial Committee in Sada - 
silk Janki Das v. Kishan Pershad (1). 
We note that this decision of their 
Lordships has been the subject of com¬ 
ments by a Bench of the High Court 
of Allahabad in Krishnanand Nath 
Khare v. Raja Ram Singh (2). Bub 
we are nob concerned here with the 
comments, as on tho facts of this 
case there is nothing in the pra- 
nouncement of their Lordships of the 
Judicial Committee which can support 
the appellant’s case. Their Lordships, 
whilo laying down that no person is 
liable upon a hundi or bill of exchange 
(and the same principle would apply 
to a promissory note) unless his name 
appears upon the instrument in a manner 
which upon a fair interpretation of 
its -terms, shows that the name 
is the name of tho person really liable, 
havo noted that in order to render an 
undisclosed principal liablo it is sufficient 
to sue both on the instrument and alter¬ 
natively upon the consideration. Upon 1 
an examination of the pleadings in this 
suit we are satisfied that the plaintiff 
sued nob only upon the instrument, but 
also upon the consideration. The appel¬ 
lant is clearly liable upon the findings 
of fact on the consideration of the in¬ 
strument. His appeal, therefore, fails and 
is dismissed with cosb9. 

_N.p^__ Appeal dismissed . 

(lj A. 1. R. 1918 p. c. 140=40 Cal. 663 = 46 
I. A. 33 (P. C.). 

(2) A. I. R. 1922 All. 116=44 All. 393. 
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Nageshwar Sahai v. Mohan 


A. I. R. 1927 Oudh 358 

Stuart, C J., and Eaza, J. 

Nageshwar Sahai -Appellant. 

v. 

Mohan and others —Respondents. 

First Appeal No. 100 of 1926, Decided 
on 26bh August 1927. 

Oudh Rent Act, S. G8 —Landholder ejecting 
tenants and leasing to his manager — Manager , 
on substantial benefit to himself in lieu of salary 
restoring those tena \ts to cultivatory possession — 
Manager is assignee of rent—Ejected tenants are 
not sub-tenants of manager but tenants-In-chief 
of landholder Suit by landholder that he was 
not landholder is cognizable by civil Court — 
Jurisdiction . 

A landholder ejected certain tenants from 
their holdings aud granted a lease of the hold- 
mgs to the manager of his estate on payment of 
a fixed rent and the manager restored the ejected 
tenants to cultivatory possession of the area on 
their paying him a higher amount as rent plus 
a small grain reutil. the maoager receiving 
this substantial benefit in lieu of his salary as 
manager : 

Held : that the manager was a person to 
whom the collection of rents in a portion of the 
village had b 3 en leased by the landlord and thus 

was technically a thektdar but actually an as¬ 
signee of rent and that the tenants were not 
sub-tenants of the mauager but tenants-in-chief 
of the landlord and that a suit by the landlord 

Zzfr'trv h ° was not tho la ndIord was 

co 0 nizable by the civil Court. [P. 530 C. 1] 

j' P ' and K P. Misra —for Appifj. 
Is. £>eth for Respondent; 1. 

r * acfcs in the suit out 

ol which this appeal arises are as follows : 

The plaintief Kunwar Nageshwar Sahai 

succeeded to the taluqs, of Baragaon in 

o 0 f£ r f 0 l r dlSt X?i SOme time Previous 
to .1917. In 1917, when he had just 

. h,S ma J° rifc y. he ejected 
twenty-six tenants from holdings of an 

aggregate area of 155 bighas 7 biswas in 

the village of Manjhgaon which is a por- 

f»ranf° f | th0 t , al ? qa - He proceeded to 

the qoii. ea ? e ,° th n whol ° of this area on 
the 30th July 1917, in favour of his 

Keshn al ci £ h fcher3 bro ther Kesho Sahae. 
Kesho Sahae was the manager of the 

th0 P'aintiff's behaff. Out of 

Kesho Sah ^i bighas 7 biswas- 

tion 11 k T re , t ! med ,n hia own cultiva- 
tion 11 bighas 1 biswa. The ejected ten- 

ants were restored to cultivatory peg- 

session of the remaining 144 k; 0 u 

6 biswas. The rent payable by Kesho 

Sahae for the total 155 bighas 7 hi<f*o 

was Rs. 350 a year and the rent 
by these tenants for the 144 J«has 
6 biswas was Rs. 1,110 plus a small 
giain rental a year. Kesho Sahae issued 

notice of ejectment on all these tenants 
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for the fasli year 1331, that is to say, 
the year which commenced in September 
1923. One of these tenants, Mohan, son 
of Bhawani Lonia, contested the validity 
of this notice up to the Board of Rev¬ 
enue. He cultivates a holding of 6 bighas 
8 biswas for which he pays a rent of 
Rs. 53. Mohan Lomas case was that 
he was not the sub-tenant of Kesho 
Sahae but the tenant-in-chief of the 
plaintiff and that Kesho Sahae had no 
light to eject him. This contention suc¬ 
ceeded before the Board of Revenue. In 
their order in final appeal they set aside 
the notice of ejectment issued by Kesho 
Sahae on Mohan Lonia and in a separate 
order directed that Kesho Sahae should 
be recorded as thekadar of Mohan Lonia’s 
holding and that Mohan Lonia should be 
recorded as tenant-in-chief. It is to be 
noticed that the plaintiff was no party 
to these proceedings. He subsequently 
instituted in September 1925, the suit 
out of which this appeal arises, in the 
Court of the Subordinate Judge of 
Hardoi. This suit is against Kesho 
Sahae and thirty six of the persons who 
had been reinstated. The suit was for 
a declaration that these thirty-six per¬ 
sons were not his tenants and that no 
relationship of landlord and tenant 
existed between him and them. Kesho 
Sahae did not contest the suit. Fifteen 
of these thirty-six persons did not dis¬ 
pute the plaintiff's claim. Twenty did 
not appear. Mohan Lonia alone con¬ 
tested the suit. The learned Subordi¬ 
nate Judge has found that in this tran- 
saction Kesho Sahae had acted as the 
plaintiff s manager and agent, that he 
was not the tenant-in-chief of the area 
in question and that the thirty-six de¬ 
fendants other than Ke-ho Sahae wore 
all tenants-in-chief of the plaintiff. He 
therefore, dismissed the suit The plain¬ 
tiff appeals. 

There are three matters in tho learned 
trial Judge’s docision which cannot he- 
uphsld. In the first place it appears 
that Kesho Sahae was tenant-in-chief of 
11 bighas 1 biswa. In the second place 
the suit could not he dismissed against 
tho fifteen persons who admitted the 
plaintiff s claim. In the third place the 

S ^, I9 ^ t0 SOme exfconfc cognizable bv a 
civil Court. Tho importance of the 

question, as far as Mohan Lonia and the 

persons who did not put in an appo ai ! 

ance are concerned, is this. If they 'are 
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considered to be the sub-tenants of Kesho 
Sahae they have no statutory right of 
occupancy and can be ejected at will 
through the revenue authorities. If they 
are considered to bo the tenants-in-chief 
of the plaintiff they have certain statut¬ 
ory rights, and their ejectment can only 
take place under certain conditions. 
The important questions are whether 
Khesho Sahae was actually the tenant- 
in-chief of the plots within the cultiva¬ 
tion of these twenty-one persons and 
whether ho actually sub-let to them those 
plots. Our finding of fact is that, in 
respect of I if bigbas 6 biswas- which 
purported to bo let to Kesho Sahae by 
the lease, which is filed in this suit as 
fix. W2, dated 30th July 1917, and which 
were cultivated by those parsons, the 
transfer in so far ai those plots are con¬ 
cerned was fictitious. We base our find¬ 
ing upon the following evidence. 

It is proved to our satisfaction that 
Kesho Sahae was the manager of the 
estate. The plaintiff is an absentee who 
takes no active part in the management 
of his talviqa. Kesho Sahae has admitted 
under cross-examination in this case that 
he does all kinds of management, that he 
issues leases, that he files suits indepen¬ 
dently and that he usually does not in¬ 
form the plaintiff of the action which he 
is taking. It is clear that after paying 
his rental at Rs. 350 he retains for him¬ 
self a profit of Rs. 760 plus the grain 
rent of 6 bighas 5 biswas, and cultivates 
11 bighas 1 biswa free of rent. Ho ad¬ 
mits °tbat ho receives this substantial 
benefit in lieu of his salary as manager. 
A perusal of the lease itself taken in 
connexion with Koiho Sahae’s own ad¬ 
missions and the proved facts of the case 
shows that the lease was not genuine, 
for the lease contains as a condition that 
Kesho Sahae was nob to sub-lot any por¬ 
tion of the 155 bigbas 7 biswas. Ho was 
clearly thus a person to whom the col¬ 
lection of rents in a portion of the village 
had been leased by the laudlord. Thus 
he was technically a thekadar hub he 
was actually an assiguee of rent in res¬ 
pect of 14 1 bighas 6 biswas. Who then 
was the actual landholder? The land¬ 
holder was clearly the plaintifi himself 
and Mohan and the twenty other persons 
ho havQ not put in an app 0 tU'anc 0 ,^ 1110 , 
ion the evidence, the tenants-in-chief of 
cfiie plaintiff. Wo consider that a civil 
3 ourt had jurisdiction to determine the 


suit inasmuch as the plaintiff was not a 
party to the proceedings before the rev¬ 
enue Court. We find that these persons 
probably did execute the counterparts, 
which, however, in no way affects* the 
case. We have examined these counter¬ 
parts carefully. They are written in 
Urdu, a language with which all these 
persons are unacquainted. Mohan and 
the other twenty persons, who have not 
put in an appearance, are illiterate and 
are stated to have affixed their thumb 
impressions on them. There is only one 
word in these documents which can be 
used to support the argument that the 
persons signing the counterparts accepted 
the position of sub-tenants of Kesho 
Sahae. In each counterpart the execu¬ 
tant is described as a shikrai or sub¬ 
tenant, but it i 3 no; established to our 
satisfaction that this word shikmi was 
read out to any of these persons. 

The view which we take is that Kesho 
Sahae as manager placed these persons 
in possession of the plots which they 
cultivated and that he acted in so doing 
a 9 manager of the plaintiff. The lessor 
was the plaintiff, not Kesho Sahae. The 
fifteen persons who have chosen to con¬ 
fess judgment must he bound by their 
own actions. By confessing judgment 
they have chosen deliberately to accept 
the position that Kesho Sahae is tenant- 
in-chief and that they are his sub¬ 
tenants. We, therefore, allow the appeal 
to this extent. The declaration which 
the plaintiff desires will bo granted 
against Raban, son of Ganeshi, Baldeo^ son 
of MunDey Lobar, Bhaggu, son of Nihal 
Teli, Dhandbari, Suraj Narain, son of 
Ram Prasal Brabman, Pragi, son of 
Gunga Arakh, Dulam, son of Behari Lonia, 
Bhagwao, son of Gulal, Mula Garariya, 
Bhagga, son of Parana Lodb, Laltu, son of 
Bhup Lodh, Behari. son of Ganga Brah¬ 
man, Puttu, son of Jawahir Brijbasi, Bal- 
dao, son of Ghaudhri Teli, and Baldco, 
son of Laltu Ahir. 

The appellant will pay his own costs 
in respect of these persons. They have 
incurred no costs in this appeal. We 
dismiss this appeal in respect of Mohan 
Lonia. The appellant will pay his own 
costs of this appeal and those of Mohan 
Lonia. We dismiss this appeal in regard 
to the remaining persons. The appel" 
lanb will pay his own costs. They have 
incurred no costs. 

R.D. Appeal partly allowed. 
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Stuart, C. J., and Raza, J. 

Surat Singh and others —Defendants— 

Appellants. 
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v. 

Alt. Bittan TK.uer Plaintiff—Respon- 
dent. 

First Appeal No. 57 of 1926, Decided 
on 21st March 1927, from decree of Addl. 
Sub-J., Hardoi, D/- 27th January 1926. 

Hindu Law — Maintcnance—Appellate Court 
should interfere with amount fixed by lower 
Court rn exceptional cases only. 

When determining the amount of mainten¬ 
ance payable to a Hindu widow an appellate 
Court should be extremely reluctant to inter¬ 
fere with the decision of a Court below and 
should hesitate to do so unless there are some 
special circumstances which indicate that there 
has been a miscarriage in the way in which the 
amount of maintenance has been arrived at* 
L.R. 5 J. A. 55 (P. C.), Foil. [P 531 0 2] 

Where the lower Court took into considera¬ 
tion in fixing the amount of maintenance the 
value of^ the estate, the position and status of 
the lady’s deceased husband, her position and 
status and the expenses which she must be 
expected to meet in her state of widowhood; 

Held: that the question was considered in a 
practical and reasonable manner and there was 
no ground for interference. [p 531 q *>J 

Niamat Ullah and Naim ULlah —for 
Appellants. 

Bhagivati Nath for Respondent. 

Judgment. This is an appeal of the 
defendants against the decree of the 
learned Additional Subordinate Judge of 
Mardoi directing them to pay mainten¬ 
ance at a certain rate, to the widow of 
Darshan Singh. Darshan Singh was a 
member of a joint Hindu family. All the 
male members of this family having died 
and there being no persons remaining in 
the except the plaintiff-respondent 

Mt. Bittan Kuer, the defendants, who 
lave become entitled to succeed to the 
property, are under the liability to pay 
maintenance to the lady. The defendants 
took various objections in the Court 
below, but in this Court have merely 
questioned the amount which the learned 

lid H° na ? ub ° rdlnafce J udge has direc¬ 
ted them to pay to the lady both in 

respect of her maintenance and in respect 
of certain sums towards the marriage 
■expenses of her daughters. The appel¬ 
lants do not deny their liability to pay 
sums undo,- these heads, but ass > rt 

they have been ordered to pay too much. 

The learned Additional Subordinate 
Judge has approached the question of the 


amount payable from a right point of 
view. He has taken into account the 
value of the estate, the position and 
status of the lady’s deceased husband, 
her position and status and the expenses 
which she must be expected to meet in 
her state of widowhood. The learned 
Additional Subordinate Judge is himself 
a Hindu and is in a good position to 
appreciate the amount that should be 
payable in this family, which is a family 
of high class Rajputs, towards the lady. 
There are some very valuable observa¬ 
tions in a decision of their Lordships 
of the Judicial Committee: Sreemutty 
Nittokissoree Dossee v. Jogendro Nath 
Al ill lick (l), which can be invoked to 
guide us in this matter. Their Lord- 
ships have laid down that when deter¬ 
mining the amount of maintenance pay¬ 
able to a Hindu widow in these circum¬ 
stances, an appellate Court should be 
extremely reluctant to interfere with the 
decision of a Court below upon such a 
question, and should hesitate to do so 
unless there are some special circum¬ 
stances which indicate that there has 
been a miscarriage in the way in which 
the amount of maintenance has been 
arrived at. We do not consider that in 
this case there has been any miscarriage 
or that there *are any special circum¬ 
stances which would justify our inter¬ 
ference. The learned trial Judge appears 
to us to have considered the question in 
an eminently practical and reasonable 
manner and we see no reason to reduce 
the figure at which lie has arrived. We, 
therefore, dismiss this appeal with costs. 

Appeal dismissed. 

(1) flS7Mj .0 I. A. 55 = 3 Suther. 505=3 SaV. 

79 2 (P.C.). 
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Wazir Hasan, J. 

Aloham mad Alohsin —Plaintiff—Appel¬ 
lant. 

v. 

Alohatn mad Ah id and others —Defen¬ 
dant s—Respondents. 

Second Appeal No. 330 of 1926, Deci¬ 
ded on 2Lst March 1927, from decree of 
Sub-Judge, Hardoi, D - 1st June 1926. 

C ivil 1 ‘. C., O. -11 , 11. I Legal representative. 

The introduction of a plaintiff or a defendant 
for one stage of a suit is an introduction for all 
stages : A. 1. ll. 1917 1'. C. 156, Foil. 

[P 532 C 21 
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Mohammad Ayub and Mohammad 
Khalil —for Appellant. 

K. P. Misra —for Respondents. 

Judgment. —This is the plaintiff’s 
appeal from the decree of the Subordinate 
Judge of Hardoi, dated the 1st June 
1926, affirming the decree of the Munsif 
of Bilgram, dated the 26th August 1922. 
The facts are few and simple in so far as 
they bear on the question for decision in 
this appeal. 

The original plaintiff in the suit, out 
of which this appeal arises, was one 
Mohammad Mohsin. Mohammad Mohsin 
died while the appeal, now being decided, 
was pending in this Court. He is repre- 
sented by Ghulam Masum, his son, and 
Taiyyaba Begam, his widow. There were 
a large number of persons in the array of 
defendants who had interest in the pro¬ 
perty in respect of which the claim for 
jodemption was made by the deceased 
plaintiff. Amongst them was one Din 
Dayal. During the pendency of the appeal 
in the lower appellate Court Din Dayal 
died. The learned Subordinate Judge 
ordered abatement of the appeal in its 
entirety on the 26th May 1924. There 
was an application by the plaintiff pray¬ 
ing for an order setting aside the abate¬ 
ment. This application was rejected. 
The plaintiff then preferred au appeal to 
the late Court of the Judicial Commis¬ 
sioner of Oudh. The appeal was decided 
on the 7th October 1925. The appeal 
was allowed and the order of abatement 
was set aside. The result was that the 
lower Court was called upon to decide the 
appeal on merits. 

One of the legal representatives of Din 
. Dayal was one Ilori Lai. Hori Lai died 
on the 21st November 1924. On the 6tli 
December 1924. an application was mado 
by the plaintiff informing the lower ap¬ 
pellate Court of the death of Hori Lai 
and asking for time to make inquiries as 
to who were the legal representatives of 
the deceased Hori Lai. The application 
was simjdy ordered to be filed. When 
the case went back on remand under the 
order of the Judicial Commissioner, dated 
the 7th October 1925, to which reference 
has already been made, another applica¬ 
tion was made by the plaintiff for bring¬ 
ing on the record of the appeal the 
representatives of the deceased Hori Lai. 
That application was rejected on the 
ground that it was barred by time and 
again an order of abatement of the entire 
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appeal was made by the decree now under 
appeal. 

I am of opinion that the appeal must 
be allowed and the order of the lower 
appellate Court set aside. While the 
appeal in the Court of the Judicial Com¬ 
missioner was pending, the representative 
of Hori Lai, that is, his son Sohan Lai, 
was introduced into the memorandum of 
appeal as a party-respondent and was 
accepted as such by that Court for the 
purposes of the case. No objection seems 
to have been taken to that course by any¬ 
body. The order of the 7th October 1925 
was passed by the Judicial Commissioner’s 
Court against Sohan Lai, as against the 
other respondents. The introduction of 
Sohan Lai, therefore, into the proceedings 
of the case in the Court of the Judicial 
Commissioner must hold good for the 
purposes of the whole case. * The plain¬ 
tiff's application to the lower appellate 
Court, after the order of remand was 
made by the Judicial Commissioner’s 
Court, for the representative of the 
deceased Hori Lai being brought on the 
record of the case, was wholly superfluous 
and of no effect. As observed by their 
Lordships of the Judicial Committee in 
the case of Brij Indar Singh v. Kanshi 
Ram (1): 

The plaintiff, as representative of the original 
pluiutiff, and the defendants, representatives of 
Joti Lai, had been introduced in the Chief 
Court. No doubt that was only done in the 
course of an interlocutory application as to the 
production of books. But the introduction of a 
plaintiff or a defendant for ono stage of a suit 
is au introduction foe all stages, and the prayer, 
which seems to have been made ob majorevi 
cautclam, by the plaintiff, in his application to 
the District Judge Prenter under S. 365, was 
superfluous aud of no effect. 

I, therefore, allow the appeal, set aside 
the order of the lower Court, dated the 
1st June 1926, aud as the appeal in the 
lower appellate Court had been disposed 
of uj)on a preliminary point, and that 
decision is now reversed by me, under 
O. 41, R. 2d, I remand the case to the 
lower appellate Court and direct that the 
appeal in that Court be restored to its 
original number in the register of appeals 
of that Court and decided according to 
law. All costs hitherto incurred will 
abide the event. 

ci.13. Case remanded. 


(1) A. l. R. 1917 P. C. 156 =45 Cal. 94=44. 
I. A. 218 (P.C.). 
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Gajodhar Singh v. Barmha Datt Singh 


A. I. R 1927 Oudh 533 

Stuart, C. J., and Baza, J. 

Gajodhar Singh — Defendant—Appel¬ 
lant. 

v. 

Barmha Datt Singh and others — 
Plaintiffs and Defendants—Respondents. 

Rent Appeal No. 3i of 1926, Decided 
on 13th April 1927, from decree of Second 
Addl. Dist. Judge, TJuao, D/- 23rd Febru¬ 
ary 1926. 

Oudh Rent Act (1886), S- 108 (15)— Suit for 
share of profits against lamhardar—Lambardar 
unable to produce accounts — In the absence of 
fratid decree should be passed on basis of collec¬ 
tion. 

It is open to the Courts, iu awarding a share 
of the profits of an estate in favour of a sharer 
as against a lambardar to find upon the facts 
that the lambardar has collected more than 
what he admits, and to give a share of profits 
based upon such a finding. Merely bocause a 
lambardar has been unable to produce accounts, 
he cannot be held to be liable on the basis of 
demands rather than of realizations and in the 
absence of proof of negligence and misconduct a 
proper decree to bo passed in such a case is on 
the basis of collections. But where ^negligence 
and misconduct have been proved, it is open to 
the Court to pass a decree on the basis of de¬ 
mands : A. I. It. 1926 Oudh 593, Foil. 

[P 533 C 2] 

li. D. Sinha and Gopal Chandra Sinha 
— for Appellant. 

Anand Narain Bahadut —for Respon¬ 
dents. 

Judgment. —The facts of the rent 
suit, out of which this second appeal 
arises, require to be stated at some little 
length. The plaintiffs are the owners of 
a shai'e in the village of Malawan. The 
defendant-appellant Gajodhar v Singh was 
the lambardar of that village. Gajodhar 
Singh has died since the institution of 
this second appeal The plaintiff's sued 
Gajodhar Singh for their share of profits 
assorting that as lambardar he made col¬ 
lections on their behalf. Gajodhar Singh 
admitted that it was his duty to make 
collections on their behalf as lambardar, 
but stated that they were asking for more 
profits than were due to them. He agreed 
in his written statement that he was 
liable to pay such profits as were duo to 
them. It subsequently came out in the 
course of the hearing that in this villago 
certain cosharers made collections on 
their own behalf. This circumstance 
could not of course affect the position of 
the plaintiffs with Gajodhar Singh, for 
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they had asserted and Gajodhar Singh 
had admitted that he made collections on 
behalf of the plaintiffs, but when the 
decision turned upon Gajodhar Singh’s 
negligence the lower appellate Court con¬ 
sidered it necessary to arrive at a finding 
of fact as to whether the negligence in 
collecting the plaintiff’s share of the 
profits was not due to cosharers other 
than Gajodhar Singh collecting more than 
the share which was due to them. On a 
final finding of fact, however, it has been 
decided that no cosharer other than Gajo¬ 
dhar Singh collected more than was due 
to himself and the case as it now stands 
is this. Gajodhar Singh admittedly made 
collections on behalf of the plaintiffs. The 
plaintiffs made no collections on their 
own behalf Nothing was collected on 
behalf of the plaintiffs. Gajodhar Singh 
has given no explanation as to why he 
did not collect the plaintiffs' share and 
upon the finding of the learned Assistant 
Collector has made no effort to collect 
that share. 

The law upon the subject in Oudh has 
been recently stated by a Bench of this 
Court in Fateh Narain Dass v. Abdul 
Rahman (l). This is the law. It is 
open to the Courts in awarding a share of 
the profits of an estate in favour of a 
sharer as against a lambardar to find upon 
the facts that the lambardar has collected 
more than what he admits, and to give a 
share of profits based upon such a finding. 
The decision continues that it cannot be 
affirmed that, merely because a lambardar 
has been unable to produce accounts, he 
must, therefore, be held to be liable on the 
basis of demands rather than of realiza¬ 
tions and in the absonce of proof of negli¬ 
gence and misconduct a proper decree to 
be passed in such a case is on the basis of 
collections. The converse is also true. 
Where negligence and misconduct has 
been proved it is open to the Courts to 
pass a decree on the basis of demands. 
Now in this particular case we see no 
reason to suppose that the learned Assist¬ 
ant Collector was incorrect in his finding 
to the effect that Gajodhar Singh had 
collcctod or had had an opportunity of 
collecting the total amount of demands 
in full and we think that ho was justified 
in these circumstances in passing the de¬ 
cree which ho did. We dismiss this ap¬ 
peal with costs. We note that Gajodhar 
Sing h is now dead. The decree can only 
( 1 ) A.I.R. 1926 Oudh 593. 
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be executed as against the assets which 
are ill the hands of his heirs. 

G Appeal dismissed. 


A I R. 1927 Oudh 534 

Stuart, C. J., and Wazir Hasan, J. 

Sajjad Ali Khan —Defendant—Appel¬ 
lant. 

1 v. 

Jagmohan Das —Plaintiff—Respondent. 

Second Appeal No. 134 of 1926, Decid¬ 
ed on 20th January 1927, from decree 
of Dist. Judge, Lucknow, D - 30th 
November 1925. 

(rt) Mahomcdan Laic —11'a7.*/ may be created 
by user. 

That a waqf may be established by the evi¬ 
dence of user is a well-uuderstood principle of 
the Mahomedan Law ; 40 Cal. 297 (P. C.J. 

Foil. [P 535 Cl] 

(6) Mahomcdan T.aw — Walcf — Whole place 
dotted with graves—Celebration of majlises in 
imambara—Quran Khuman living there—Place 
never used as residential house—Property is 
wa 7c f. 

Where the whole place, in so far as its physi¬ 
cal appearance was concerned was dotted with 
graves and the inscriptions on some of the 
graves showed that they were more than SO years 
old and the graves were not only of the relations 
of the original owner of the house but also of 
friends, and further the building was uot oulv 
an imambara in name, but that it had all along 
been used as such by the cerebration of Maj¬ 
lises, and a Quran Ivhuwuu had generally lived 
there and had occasionally been reciting the 
holy book and it had never been used as a resi¬ 
dential house : 

Held : that the house was wakf property. 

[P 531 0 2] 

M. Wasiui —for Appellant. 

Ryder Husein — for Rcspondont 

Judgment. —This is the appeal by 
defendant 3, from the decree of the Dis¬ 
trict Judge of Lucknow, dated the 30th 
November 1925, affirming the decroo of 
the Additional Subordinate Judge of 
Malihubad, dated the 3lst March 1924. 
The property in suit is a house situato 
at Raja Bazar in the city of Luckuuw. 
There are also shops which are described 
as appurtenances to the house in ques¬ 
tion. The plaintiff ’s title rests on a pur¬ 
chase of a 24 share of the house at an auc¬ 
tion-sale in execution of a money decree 
against the heirs of one Mt. Poti Begam 
and a further purchase of a |th share 
under a deed of sale from a lady called 
Mt. Kuiiz Fatima Begam, one of the 
heirs of Mt. Poti Begam. The rolief 
claimed is ono of possession. 

These were several defences to chis 


claim, but we are concerned in this appeal 
with one defence only, which was raised 
by tho present appellant, Sajjad Ali 
Khan. His case is that the property in 
suit is wakf property and consequently 
inalienable. If this defence is establish¬ 
ed it would seem to follow that the plaia- 
tifl s suit must fail. The Courts below 
arc of opinion that the defence raised is 
not established. We agree with the 
Courts below that it is not established in 
so far as the shops are concerned. The 
physical situation of these shops in rela¬ 
tion to the house i.g such that it is impos¬ 
sible to predicate of them the character¬ 
istic of an appurtenance nor is there any 
evidence in support of the case of wakf 
in respect of these shops. 

On tho question as to whether the 
house is or is not wakf property, we are of 
opinion that it is. In the plaint and 
throughout the pleadings, and in the evi¬ 
dence on both sides, the house in suit is 
described as an imambara. The evidence 
further establishes that the house has 
borne this description for over 50 years. 
In the rooms and in the opening spaces of 
tho house there are graves, 23 of which 
have been definitely traced. Indeed the 
whole place, in so far as its physical ap¬ 
pearance is concerned, as shown by the 
commissioner’s report, is dotted with 
graves. The inscriptions on some of the 
graves show that they are more than 
80 years old, and on the evidence accepted 
by the Courts below it is further estab¬ 
lished that the graves are not only of the 
relations of original owner of the house 
but also of friends. Tho further fact 
proved is that the building is not only an 
imambara in name but that it has all 
along been used as such by the celebra¬ 
tion of Majlises ; that a Quran Khuwan 
has generally lived there and had occa¬ 
sionally been reciting the holy book and 
that lastly it has never been used as a 
residential house. In the circumstances 
tho criticism that tho holding of Majlises 
in a residential house does not make it 
wakf property is wholly irrelevant. 

Having regard to the fact that a long 
period of time has rolled by since the 
origin of the wakf tho only evidence iu 
proof of animus dcdicandi is available 
from user. In tho case of Court of 
T Yards v. Ilahi fcaksh (I) their Lordships 
of the Judicial Committee held that the 

(1 > [L913r40 G,iL 297 = 17 l7c7T44=40 I. A. 
is (P. C.). 
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Basdeo Upadhya v. Raj Behari Singh 


land in dispute in that case was wakf by 
proof of user. That a wakf may be estab¬ 
lished by the evidence of user is a well- 
understood principle of the Mahomedan 
law. Mr. Ameer Ali, in his book on 
Mahomedan law, 4th edition Volume 1, 
Chapter 15, at p. 474, gives a translation 
of a passage from Radd*ul-Muhtar, Vol. 3, 
p. 645, as follows : 

A waqf, says the liadd-ul-Muhtar, may be 
established without any evidence of the waqif’s 
declaration. This is the doctrine laid down by 
Abu Yusuf, and the jurists of Balkh, such as 
Abu Jaffar and others, follow the view : Khas- 
saf also has adopted it. In the Khairiyeh, it is 
stated that where there is an old waqf, known 
by reputation to be waqf and the waqif is un¬ 
known, should a wrongdoer get possession of it, 
the mutawalli can establish his claim accord¬ 
ing to the approved doctrine, by the testimony 
of'two witnesses : and the Jam-aa-Fusulain 
has followed this view. 

At the same page the learned author 
also makes reference to Fatawai Kazi 
Khan and says that waqf can be establish¬ 
ed by the evidence of user for the purposes 
of dedication. The present case is one by a 
Shia Muhammadan but the principles are 
the same. 

In the preceding portion of this judg¬ 
ment we have referred to the evidonco of 
user in this cise. Accordingly we hold 
that it has been proved that the house 
but not the shops is a wakf property. 

We allow this appeal, modify the de¬ 
crees of the Courts below and dismiss the 
plaintiff’s suit with proportionate costs 
in all the Courts iu so far as the house is 
concerned. The defendant-appellant will 
get his proportionate costs in all the three 
Courts from the plaintiff-respondent. 

RP- Decrees modified. 
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Stuart, C. J., and Raza, J. 

Bishunath Kuar and another -Defen¬ 

dants—Applicants. 

v. 

Sheo Bahadur Singh —Plaintiff—Op¬ 
posite Party 

Privy Council Appeal No. 7 of 1927, 
Decided on 22nd April 1927, from judg¬ 
ment of Stuart, C. J., and Wazir Ha¬ 
san, J., in First Appeal iNo. 33 of 1923: 
reported as A. /. R. 1927 Oudh 265. 

Civil P. S. L 10 —Affirmance of lower 

Court’s decree is affirmance of Its decision. 

In order to affirm tho decision of tbo Court 

below withiu tho me ming of the section it is 
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sufficient for the appellate Court to affirm the 
decree: 25 All. 109 (P. C.), Poll. [P 535 C 2] 

Bisheshtuar Nath —for Applicants. 

Niamat Ullah —for Opposite Party. 

Judgment. —This is an application by 
the defendants who have lost both in the 
trial Court and in the Chief Court for 
leave to appeal to His Majesty in Council 
against the decision passed by a Bench of 
this Court on 5th January 1927. The 
subject-matter of the suit in the Court of 
first instance is considerably above 
Rs. 10,000, and the value of the subject- 
matter in appeal is of the same amount 
but the decree of the lower Court was 
upheld in entirety by this Court which 
dismissed the two appeals brought 
against the decree. We are, therefore, of 
opinion that our decree has affirmed the 
decision of the Court immediately below. 
We need not discuss this point any fur¬ 
ther inasmuch as it appears to us that 
their Lordships of the Judicial Committee 
of the Privy Council laid down that in 
order to alfirm the decision of the Court) 
below within the meaning of the section' 
it is sufficient for the appellate Court to 
affirm tho decree. They laid this down 
in Tassadaq Rasul Khan v. Kashi Ram 
(l). Thus before permission can be 
granted it is necessary for the apjfficants 
to show that the appeal involves some 
substantial question of law. The subs¬ 
tantial questions of law are put forward in 
the 12th and 13th grounds of appeal. We 
do not consider either question of law as 
substantial question of law and we there¬ 
fore reject this application with costs. 

G.B. Application rejected. 

(1) [1903J 25 All7 T09nr=30 I. A. 35 = 5 Bonn 
L. R. 100 (P. C.). 
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Pull an, J. 

Basdeo U padhtja —Defendant — Appel¬ 
lant. 

v. 

Raj Behari Singh and others — Plain* 
tiffs—Respondents. 

Second Appeals Nos. 209 and 210 of 
1927, Decided on 3rd August 1927, from 
decree of Sub-Judge, Sultanpore, D/- 5th 
March 1927. 

Evidence Act, S. 08 (rts amended by Act 31 of 
1920 )—Execution ad mil ted—At testing witness 
need not be called. 

Under the law, as it now stands, it is not 
necessary to call an attesting witness in proot 
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of the executiou'of any documjnt not being a 
will which has been registered in accordance 
with the provisions of the Indian Registration 
Act unless its execution by the person by whom 
it purports to have been executed is specifically 
denied. [P 536 C 2] 

JEl. D. Sinha —for Appellant. 

Hadha Krishna —for Respondents. 

Judgment. —These two appeals deal 
with the same suit and have been heard 
together. The facts are very simple. 
The defendant obtained in his favour a 
duly registered deed of gift, executed by 
one Daulat Singh, of certain specific 
numbers in the year 1914. He was al¬ 
ready in possession of three numbers and 
the deed of gift confirmed him in the pos¬ 
session of seven more. In 1917 Daulat 
Singh made a second deed of gift of all 
■his property to one Bijai Raj Singh who 
is now represented by the present plain¬ 
tiffs. This gift was dated 11th June 1917, 
and on 19th July 1917 Daulat Singh 
brought a suit against the present plain¬ 
tiffs for cancellation of the deed of gift 
and possession. This case was never de¬ 
cided in a legal manner. It was heard 
by a probationary Munsif and he was con¬ 
fused by the fact that both the plaintiff 
Daulat Singh and the present plaintiffs’ 
predecessor Bijai Raj Singh made appli¬ 
cations showing that Daulat Singh had 
no right to any part of the property as he 
had disposed of it by a deed of gift in 
favour of Bijai Raj Singh. The Munsif 
would neither allow Bijai Raj Singh to 
be made a party nor would he dismiss 
the suit, but he passed an indeterminate 
order and decided to keep the file of the 
suit in the record room. Nothing was 
done for the next nine years so the de¬ 
fendant remained in peaceful possession. 

Near the close of the period of limita¬ 
tion, when the plaintiffs found that Daulat 
Singh would not die, they filed this suit 
relying chiefly on the allegation that the 
gift in the present appellant’s favour was 
oxecutod in fraud and also specifically 
pleading that it was invalid for want of 
proper attestation. The plaintiff stated 
in his plaint that these facts were within 
his personal knowledge, but when he ap¬ 
peared in tlie witness-box lie admitted 
that he knew nothing about them. The 
fact is simply this that he had been able 
to win over two of the surviving wit¬ 
nesses who were apparently men of straw 
and induced them to say that their attes¬ 
tation of the document did not conform 
with the requirements laid down by their 
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Lordships of the Privy Council in the 
case of Shamu Patter v. Abdul Kadir 
JEtavuthan (I). The plaintiffs were not 
aware that the legislature had intervened 
in this matter and enacted Act 31 of 1926 
in order to prevent dishonest witnesses 
from destroying the effect of their own 
attestation on genuine documents. There 
is no question that the attesting witness 
examined in this case is a liar and the 
lower Courts in their judgment have 
clearly enough shown that this is the 
case. There is now no case of fraud but 
the plaintiffs still seek to support the 
judgment of the Court below simply on 
this technical objection to the attestation 
of the original deed of gift. Under the 
law as it now stands, it is not necessary 
to call an attesting witness in proof of 
the execution of any document not being 
a will which has been registered in ac¬ 
cordance with the provisions of the Indian 
Registration Act, unless its execution by 
the person by whom it purports to have 
been executed is specifically denied. 

In this case the deed was duly regis¬ 
tered and Daulat Singh, who is a witness 
for the plaintiff, has never denied its exe¬ 
cution. He even in 1917, when he brought 
his suit, admitted its execution and in his 
deposition in this case he has stated that 
ho is a literate man. He even admits 
that he intended to make a deed of gift ; 
only he wished to give a single field of 16 
biswas and not 10 fields of 6 bighas. Thus 
execution of the document is clearly 
proved, and as to the attestation there can 
be no reason to doubt that the witnesses- 
whose signatures appear thereon attested 
it in proper form merely because the per¬ 
jured witness who was examined chose to 
make a false statement about it. It is 
not the law that a person who has re¬ 
ceived a gift in good faith by virtue of a 
duly registered document which has never 
beon specifically denied by the executant 
can be ousted from the property which he 
has received merely because a dishonest 
person has been found who, while admit¬ 
ting his signature on the document, denies 
that he signed it in the manner required 
by law. Such a witness can always be 
rebutted by any other evidence that the 
document has been properly witnessed 
and attested. In my opinion the plain¬ 
tiffs in this suit failed to establish any 
claim against the defendant and it is 

(1) [1912] 35 Mad. 607=16 I. C. 250=39 I. A. 

218 (P. C.). 
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■therefore not necessary for me to consider 
whether they are entitled to any sum by 
way of mesne profits or whether the de¬ 
fendant himself is entitled to any sum on 
account of certain mortgages which he 
paid off. I, therefore, allow the appeal 
309 with costs and order that the suit be 
dismissed with costs. As to appeal 210 
I find that the appellant had a good 
■case had it been necessary to pass any 
order on the points raised therein, and 
though I must dismiss the appeal I pass 
no order as to costs. 

Appeal 209 allowed; 

Appeal 210 dismissed. 
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Raza, J. 

Durga Prasad Singh —Plaintiff 


pellant. 


Ap- 


v. 


Mmntaz All and others —Defendants— 
Respondents. 

■ Second Appeal No. 168 of 1927, Decided 
on 5th September 1927, from decree of 
Sub-Judge, Gonda, D/- 21st March 1927. 
Landlord and tenant — Grove. 

There is no objection if a grove-holder culti’ 
■vates the grove land, so long as the grove re¬ 
tains the character of grove and no trees are 
cut down to make room for cultivation • -I T r> 
1926 Oudh 549, Foil. [P 537 C 2 ] 

A. P. Se7i and S. C. Das —for Ap¬ 
pellant. 

Mahomed Beg —for Respondents. 

Judgment. This is an appeal from a 
decree of the Subordinate Judge, Gonda, 
dated 21st March 1927, setting aside a 
decree of the Munsif, Utraula, dated 5th 
January 1927. The dispute in fch is case 
relates to grove No. 1195, old/-(2564 re- 
ceng in village Jeori Kooiyan, in the 
district of Gonda. 

plaintiff’s allegation was that the 
defendants had wrongfully planted nine 

»Tl‘ r r S , l? fc ! e 8rove and cultivated 

Jn fh , h ° plot , ln 192 4. It was also 

alleged that the defendants could not 

of n 1 T V T 5 V cultiva te any portion 
of the grove land without the plaintiff’s 

permission The plaintiff, therefore, 
brought the suit to get the new trees 
uprooted and fora perpetual injunction 
to lest rain the defendants from culti va- 
tmg the grove land. The suit was con¬ 
tested by the defendants. They denied 
that they had planted any new trees. 


Their defence was that the plot retained 
the character of a grove and no injunc¬ 
tion should, therefore, be granted. 

The learned Munsif found that no new 
trees stood on the plot and the new trees 
which had been planted were uprooted 
by the defendants. He found also that 
under the village custom the defendants 
had no right to cultivate any portion of 
the grove land. He, therefore, granted 
the perpetual injunction sued for. The 
defendants appealed and their appeal was 
allowed by the learned Subordinate Judge 
of Gonda. The plaintiff has now come 
to this Court in second appeal. I think 
there is do substance in this appeal. 

The plaintiff’s case is not based on any 
contract. It is based on custom only. 
The question of license also does not 
arise in this case. There is no evidence 
to show what were the conditions of 
the license or the terms of contract 
(if any). 

The plaintiff relies on the village 
wajib-ul-arz (Ex. 4) ; but there is noth¬ 
ing in the wajib-ul-arz to show that 
the grove-holders had no right to culti¬ 
vate portions of their grove land. It is 
clear that the plaintiff cannot eject the 
defendants so long as the plot retains the 
character of a grove. The grove-holders 
cannot plant new trees of course ; but 
there is no reason why they should not 
be allowed to enjoy the grove (land and 
trees), so long as the plot retains the 
character of a grove. I have examined 
the wajib-ul-arz carefully. In my opi¬ 
nion the wajib-ul-arz does not help the 
plaintiff in this case. I should like to 
note that the expression paidawar-i- 
bagh,” in the wajib-ul-arz is very signifi¬ 
cant and comprehensive. I am inclined 
to think that that expression rather helps 
the defendant’s case. There is no evi¬ 
dence to show that the defendants have 
not got the right in question under the 
village custom. The evidence on which 
the plaintiff relies is the wajib-ul-arz, 
but the wajib-ul-arz does not help the 
plaintiff’s case, as already observed. The 
learned Subordinate Judge has rightly 
found that cultivation of a portion of 
the grove land does not in any way affect 
the plaintiff’s title or decrease the value 
of the property. It is neither alleged 1 
nor shown that any trees have been cut 
down to make room for cultivation. The 
plot is still a grove and any cultivation 
that takes place in it is auxiliary to itsj 
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use as a grove. I think the ruling in 
Suraj Bakhsh v. Ramanand (1) helps 
the defendants in this case. 

In my opinion the learned Subordinate 
Judge was perfectly right in rejecting the 
plaintiff’s claim for the injunction in 
question. The plaintiff is not entitled 
to any relief. The suit was rightly dis¬ 
missed. No case has been made out to 
disturb the judgment of the learned Sub¬ 
ordinate Judge. I dismiss the appeal 
with costs. 

L>.d. Appeal dismissed. 

(I) A. I. R71926 Oudh 5497 
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Stuart, C. J., and Wazir Hasan, J. 

Jhagoo Singh and others —Defendants 
—Appellants. 

v. 

Deputy Commissioner of Partabgarh 
Plaintiff—Respondent. 

Second Appeal No. 221 of 1926, De¬ 
cided on 16th February 1927, from 
decree of Dist. Judge, Rae Bareli, 
D/- 10th March 1926. 

(a) Landlord and Tenant — Under-proprie¬ 
tary rights cannot be created merely by long 
possession—Adverse possession. 

Long possession, the origin of which is not 
traced to have begun in under-proprietary 
rights, cannot create title by adverse posses¬ 
sion : A. I. R.-1923 P. C. 118, Foil. 

[P 538 C 2] 

(b) Fridcncc Act, S. 113— Description by 
Deputy Commissioner as under-prop7 ictor or 
accepting rents from mortgagee cannot create 
title by estoppel. 

Act of the Deputy Commissioner, holding 
a persons’s esttte as manager on behalf of the 
Court of Wards, in describing persons in pos¬ 
session as under-proprietors or in accepting 
rents from their mortgagees cannot create a 
title as under proprietor by estoppel iu favour 
of them : A. I. It. 1921 1\ C. 213, Foil. 

[P 538 C 2, P 53) C 2] 

11. D. Chandra —for Appellants. 

G. H. Thomas and //. K. Ghosh —for 
Respondent. 

Judgment.—This is the defendants' 
appeal from the decree of the District 
Judge of Rao Bareli, dated 10th March 
L926, affirming the decree of the Sub¬ 
ordinate Judge of Partabgarh dated 20th 
April L925. The village of Pachchauri 
Ivhurd is held by the defendants oa a 
tenure of payment of rent to the plain¬ 
tiff-respondent. The question in the 
ease is whether the defendants held the 
village in the right of under-proprietary 
temiro or not. The plaintiff's caso is 


that the defendants possessed no under¬ 
proprietary rights in village Pachchauri 
Khurd. The defence is that they do pos¬ 
sess such rights. On consideration of 
the evidence both the Courts below nave 
come to the conclusion that the defen¬ 
dants have failed to establish under¬ 
proprietary rights in respect of their 
possession of the village in suit. 

Apart from the merits of the case 
there appears to have been raised three 
other points in the case by way of de¬ 
fence. One was that the plaintiff’s claim 
was barred by limitation. The point 
has been ‘decided by the Courts below 
against the defendants and we agree with 
the decision of those Courts in that be- * 
half. Under the cover of this point it 
was argued that the defendants had ac¬ 
quired under-proprietary title to the 
village in suit by exercise of adverse pos¬ 
session for a long period of time. That 
the defendants have held*the village for 
long is not disputed. It is also not dis¬ 
puted that they are under .an obligation 
to pay rent to the plaintiff;respondent in 
consideration of their possession of the 
village. Those being the outstanding 
facts we see no ground on which the pos¬ 
session of the defendants, the origin of^ 
which is not traced to have begun m 
under-proprietary rights, can create title 
of that nature in their favour by adverse 
possession. It seems to us that the mat¬ 
ter is concluded by the recent decision 
of their Lordships of the Privy Council 
in the case of Maham?nad Muvitaz Alt 
Khan v Mohan Singh (l). 

The second point taken in defence was 
that the plaintiff was estopped from 
denying lhe defendants' under-proprie¬ 
tary title in respect of the village in 
suit. In support of the plea of estoppel 
two facts were relied upon : series *of 
alienations by way of mortgages made by 
the defendants and (2) description of the 
defendants as under-proprietors on re¬ 
ceipt of rents. 

As regards the first point, there is no 
evidence that the plaintiff ever accepted 
these mortgages as effective in their 
character. All that is proved is that the 
Deputy Commissioner, who held the 
plaintiff’s estate as manager on behalf 
of the Court of Wards for some time real¬ 
ized rents from the morgagees ; but the 
acts of the Deputy Commissioner in this 

“(D A. I. R. 1923 P. C7“ 118=15 All. 419=50 
I. A. 202=26 O. C. 231 (P. C.). 
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behalf are not binding on the proprietor, 
the plaintiff. 

As regards the second point, here 
again the rents were realized from the 
mortgagees by the Deputy Commissioner. 
The act of the Deputy Commissioner 
either in describing the defendants as 
under-proprietors or in accepting rents 
from their mortgagees cannot create a 
title by estoppel in favour of the defen¬ 
dants where no such title "really existed. 
In support of this proposition we may 
refer to a recent decision of their Lord- 
ships of the Privy Council in the case of 
Mitra Sen Singh v. Janki ~Kuar (2). 
There is no other point in the case. 

The appeal fails and is dismissed with 
costs. 

_ R -J ) l_ . Appeal dismissed. 

(2) A. I. R. 1924 P. C. 213=16 AU. 72fc=5l 
I. A. 326 (P. C.). 
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Stuart, C. J., and Wazir Hasan, J. 

Mt. Ciaura Defendant —Appellant. 

v. 

ttam Oharan Plaintiff—Respondent. 

Second Appeal No. 165 of 1926, Deci- 
tied on 19tli January 1927, from decree of 
Sub-Judge, Hardoi, D/- 25th Jan. 1926. 

Limitation Act, Arts. 74 and lb—Repayment 

of principal under a bond within fixed period 

I'rtnclpal divided in instalments payable 

with interest annually—Bond is an instalment 
oona . 

Where it was stipulated in a bond that the 
principal sum borrowed thereunder would be 
paid back within a period of certain rears and 
tne entire principal amount was divided into a 
number of instalments, each instalment to be 
payable annually and interest at a particular 
rate was also provided for, 

ifc is Jl bond payable bv instal- 

ments and the proper artieic appUcable' to it is 

502,* FoS “ 0t Alt * <5: 

Niam Ullah for Ilydcr IlLcin-lol 
Appellant. 

Ilahim-ud'din — iov Respondent 
Judgment. --This is a defendant’s ap¬ 
peal from the decree of the Subordinate 

fSo n Hard ,° l 1 ' tlatcd 25th January 
1J26, afhrmmg the decree of the Munsif 

?Lr S Sr plaC0 . dated i8fc h September 
IJZ-J. The appeal arises out of a suit for 

recovery of Rs. 566 odd on the basis of a 

bond dated 22ud September 1905. It was 

executed by the deceased husband of the 

defondant-appellant in favour of the 


plaintiff. The principal sum borrowed 
thereunder was Rs. 99, and it was agreed 
that it would be paid back within a period 
of 18 years. The entire principal amount 
was divided into 18 instalments, each 
instalment to be payable annually and 
interest at the rate of 2 per cent, per 
mensem was also provided for. The claim 
has been decreed by the Courts bel ow in* 
its entirety. The sole point in second 
appeal is as to whether any portion of it 
is or is not barred by the rule of limi¬ 
tation. 

On the construction of the bond we 
are clearly of opinion that it is a bond 
payable by instalments, and the proper 
article applicable to it is Art..74, Sch. 1, 
Indian Limitation Act, 1908. Under 
that article the plaintiff-respondent would 
be entitled to recover last thiee instal¬ 
ments with interest thereon at the stipu¬ 
lated rate. It was, however, argued on 
behalf of the respondent that the article 
applicable to the case was Art. 75, and 
that under the bond ii\ question the cre¬ 
ditor had an option to waive the right to 
sue as each successive default in payment 
of the annual instalment was made and 
was given the right to sue for the whole 
amount at the expiry of the entire period 
of 18 years. We are unable to accept this 
argument. We think that the decision 
in Pherai v. Pndai Ham (1), decided by 
a Bench of the late Court of the Judicial 
Commissioner is correct and is applicable 
to the facts of this case. 

Before we take leave of this case we 
may mention that their Lordships of the 
Judicial Committee in the case of Pan- 
cham v. Ansar Husain (2), seein to have 
thrown some doubt on the point of view 
which was taken in the Oudh decision 
mentioned above, but they distinctly say- 
in the judgment that they do not decido 
the point. We, therefore, think that the 
decision in the Oudli case should be fol¬ 
lowed so long as it is not expressly over¬ 
ruled by their Lordships of the Judicial 
Committee. We accordingly allow this 
appeal and modify the decree of the 
Courts below by giving the plaintiff a 
decree for a sum of Rs. 16-8*0 and inte¬ 
rest thereon at the rate of 2 per cent. 
l»er mensem for three years up to the 
date of the suit, and the plaintiff will 
furt her be enti tled to interest at the rate 

(L) A. f. R. 1925 <>uclh 502=27 f>. Q m qj^ 

('-) A. I. R. 19-26 1*. C. .'*5 — IS All. 457 = vi 1 » 
1*7(1*. (•.). A 
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of 6 per cent, per annum till the date of 
l'ealization. The parties will pay and 
receive costs according to their success 
and failure in all Courts. 

R.D. Appeal allowed. 
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Stuart, C. J., and Raza, J. 

Madari Singh —Plaintiff—Appellant. 

v. 

Nazim Ali and others^ Defendants— 
Respondents. 

First Appeal No. 148 of 1926, Decided 
on 5th September 1927, from decree of 
Sub-Judge!, Unao, D/- 28th August 1926. 

Wajib-ul-arz — Statements In wajib-ul-arz 
relating .to families of persons other than those 
■making the statements arc not very valuable. 

It is not safe to accept the statements in 
wajib-ul-arz as sufficient to establish certain 
facts. A wajib-ul-arz is a village administra¬ 
tion paper, prepared by a village official, in 
which are recorded the statements of persons 
possessing interests* in the village relative to 
•existing rights and customs. As such they are 
of considerable value in the determination of 
such rights and customs. But statements 
which merely narrate traditions and purport to 
give the history of devolution in certain fami¬ 
lies, not even that of the narrators, stand in no 
better position than any other tradition: A.I.R. 
191G P. C. 89, Foil. [P 541 C 2] 

A. P. Sen and M. II. Kidzvai —for Ap¬ 
pellant. 

Manohar Lai for P. Jazval Sahai , D. 
K. Seth and Radha Krishna for B. Sri 
Narain —for Respondents. 

Judgment. —This is an appeal by 
Madari Singh against the dismissal of the 
suit which he brought to succeed to 14- 
annas and 6-pies out of 16-annas of the 
property left by Gur Baksh Singh in 
village Bakauli and other villages in the 
Unao District. The circumstances in 
which the suit came into being were that 
Gur Bakhsh Singh died in 1906, and was 
succeeded by his widow Sheo Nath Kuar. 
Shoo Nath Kuar died on 14th November 
1918. According to the case for Madari 
Singh, a,'certain Narain Singh then succee¬ 
ded to the property of Gur Bakhsh Singh 
as the nearest sapinda to Gur Bakhsh 
Singh. Narain Singh sold 14-annas and 
6-pies out of this property to Madari 
Singh on 7th June 1920. Neither Madari 
Singh nor Narain Singh succeeded in ob¬ 
taining an entry of their names in the 
revenue papers. No suit was, however, 
brought for possession of the property 


until the 25th November 1925, niue 
months after the death of Narain Singh. 
The learned trial Judge has tried the suit 
very carefully and written a well-reasoned 
and well-thought-out judgment. It is only 
necessary for us to deal with one ground 
of fact. 

In order to succeed it was essential for 
the plaintiff to prove that Narain Singh 
was a lineal descendant of Badli Singh 
and that Badli Singh and Jajhar Singh 
were the sons of Jamuni Singh and own 
brothers. Gur Bakhsh Singh was ad¬ 
mittedly a male lineal descendant of Ja¬ 
jhar Singh. If the plaintiff was unable 
to prove as a matter of fact that Badli 
Singh and Jajhar Singh were own 
brothers, and the sons of the same father, 
his suit failed. It was unnecessary to 
go into any other point. In order to 
prove the relationship, which he had to 
prove in order to succeed, he propounded 
certain oral evidence. That evidence 
consisted of the evidence of witnesses all 
of whom professed to be relatives of Gur 
Bakhsh Singh and Narain Singh and most 
of whom were Mahror Thakurs. The 
learned trial Judge has considered this 
evidence and has disbelieved it. He has 
given reasons for disbelieving it which we 
find to be sufficient reasons. The learned 
counsel for the appellant has taken us 
through this evidence, and after having 
heard the evidence, and having heard his 
arguments in support of the evidence, we 
arrive at the same finding as that of 
the learned trial Judge. We consider 
this evidence to bo false, tutored and 
fabricated. In addition to this oral evi¬ 
dence the plaintiff-appellant relied upon 
the evidence afforded by statements in 
certain wajib-ul-arz. Ex. K-17 is the 
wajib-ul-arz of a village called Jargaon 
in the Unao District. According to this 
wajib-ul-arz, two Mahror Thakurs, Ja¬ 
muni Singh and Man Singh, came from a 
village exiled Bhurajmau to Jargaon 
where they forcibly expelled the Kurmis 
who had previously possessed the village 
and took the village for themselves. This 
wajib-ul-arz continues with the state¬ 
ment that the sons of Jamuni Singh 
populated two villages, Badli Khera and 
Dakauli. It continues later on that Bhat- 
khirwa was populated by Bais Thakurs, 
the relations of the Mahrors, with the 
permission of the latter. 

Exhibit 2 is wajib-ul-arz of Badli 
Khera. This was prepared about 1863. 
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It states that a hundred years before it 
was prepared, that is to say, about 1763, 
Badli Singh, a Mahror Thakur, settled the 
village aud introduced inhabitants. Ex. 
K-14 is the wajib-ul-arz of Dakauli. 
This states that Jajhir Singh, a Mahror 
Thakur, cut down the jungle in Dakauli, 
constructed a homestead and introduced 
people to live in that village a hundred 
years before the wajib-ul-arz was pre¬ 
pared, that is to say, about 1763. The 
entries in these three wajib _ ul _ araez are 
relied on by the learned counsel for the 
appellant to prove that Badli Singh and 
Jajhir Singh were brothers and the sons 
of Jamuni Singh, and, unless the entries 
in the wajib-ul-araez are accepted as 
sufficient evidence those facts are not 
proved. 

It is clear that the incidents in ques¬ 
tion stated in the wajib-ul-araez were in¬ 
cidents not within the memory of men 
living at the time that they were pre¬ 
pared. We have to note first that the 
settlement of the villages of Badli Khera 
and Dakauli, according to the wajib-ul- 
araez, had taken place in 1763, and the 
capture of Jargaon from the Kurrnis was 
clearly considerably earlier. The tradi¬ 
tion was evidently that settlers of Badli 
Khera and Dakauli were the sons of 
Jamuni Singh. But is the tradition 
sufficient to establish the fact ? The en¬ 
tries in these particular wajib-ul-araez 
cannot be considered of accuracy even as 
to tradition. It will be noticed that, ac¬ 
cording to Ex. K-17, Mahror Thakurs are 
related to the Bais. This is the com¬ 
ment in the recent Gazetteer of the Unao 
^strict upon that statement (p. 55): 

In addition to the true Rajputs, we find one 
or two clans who are said to have been raised 
to this dignity by the great Tilok Chand of 
Baibwara. Such are the Jlahrors, who hold a 
° f Harlla " Their own storv goes 

She ° ra i Singh, came to 
this part of the country in consequence of his 

seitled n in iP H; Vlth Til ° k Ch and and that ho 

ajmaU and colonized the ad¬ 
jacent territory; on the other hand the tradi¬ 
tion current in the district is that ’when Tilok 
Chand was defeated by the Patkans of Maliha- 

to h?s fata a °^b hi \ fOlIOW0rS ,,0d 1-ft him 

to nis fate. The bearers of his litter 

ever bet off his pursuers and carried him in 

safety from the field; for their brave"v he 

umde them Rajputs on the spot, changing their 

name from Mahra or Kahar to Mahror The 

change has been accepted and they now inter 

marry with the smaller clans. * inter 

We agree with the learned trial Judge 

that it would not be safe to accept the 
statements in those wajib-ul-araez as 


evidence sufficient* to establish that Badli 
Singh and Jajhar Singh were own 
brothers. The method in which such 
statements should be considered in evi¬ 
dence is indicated in a decision of their 
Lordships of the Judicial Committee: 
Murtaza Husain Khan v. Mahomed 
Yasin Ali Khan (1). 

A wajib-ul-arz -is a village administration, 
paper, prepared by a village official, in which 
are recorded the statome its of persons possess¬ 
ing interest in the village relative to existing 
rights and customs. As such they are of con¬ 
siderable value in the determination of such 
rights and customs. But statements which 
merely narrate traditions and purport to give 
the history of devolution in certain families 
not even of the narrators, stand in no better) 
position than any other traditions. 

The statements here merely narrate 
tradition. They do not for the most part 
purport to give the history of devolution 
though it is true that they were ap¬ 
parently prepared on the statements of 
Mahror Thakurs After a careful con¬ 
sideration on this point we are of opinion 
that it would not be safe to accept this 
evidence as sufficient to establish the 
plaintiff-appellant’s case. 

We agree with the learned trial Judge 
that the plaintiff-appellant has been un¬ 
able, upon the evidence, to establish that 
Badli Singh and Jajhir Singh were own 
brothers. He has, therefore, failed to 
connect Narain Singh with Gur Bakhsh 
Singh and his suit has been rightly dis¬ 
missed for this reason alone. We, there¬ 
fore, dismiss this appeal with costs. 

N -K. _ Appeal dismissed. 

(1J A. I. R. 101(3 P. C. 69 = 38 All. 552=43 I. 

A. 269 (P. C.). 
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Stuart, C. J., and Raza, J. 

Badri Singh —Defendant—Appellant. 

v. 

Bam Bahadur Singh —-Plaintiff—Res¬ 
pondent. 

Second Appeal No. 206 of 1926, De¬ 
cided on 27th January 1927, from decree 
of Addl. Sub-Judge, Gonda, D/- 29th 
March 1926. 

Civil 1‘. C\, S. 100 — Inferences drawn from 
documentary evidence cannot -be questioned. 

Findings bused upon the construction of or 
inferences drawn from documentary evidence 
cannot be questioned in second appeal : Chat- 
nay v. The Brazilian Submarine Telegraph 
Company Ltd. (1691) 1 y. JJ. 79 and A. I. 11 
1923 1\C. 167. Foil. [P:542 C II 
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St. George Jackson and H. D. Chandra 
— for* Appellant. 

S. M. Ahmad —for Respondent. 

Judgment. —This second appeal is 
based upon a plea that there is no right 
of pre-emption in Mahal Azmat Singh in 
village Ram pur Kharahta in the Gonda 
district. In order to establish that there 
is no l ight of pre-emption in any village 
•community in Oudh, it is necessary under 
the provisions of S. 7, Act 18, 1876, to 

rebut the presumption that such a right 
does exist, and it was therefore unneces¬ 
sary for the plaintiff who was asserting a 
right of pre-emption to do more than 
rely upon the presumption, in order to 
establish that the right of pre-emption 
existed in the village of Rampur Kha¬ 
rahta. Upon facts the appellant suc¬ 
ceeded in showing from the 'wajib-ul-arz 
of the adjoining village Kheriya Khas, 
that no right of pre-emption exists in the 
village of Kheriya Khas and he was also 
able to show that in the village of Ram* 
pur Kharahta there is a inahal known as 
Mahal Khareya, in which, as in Kheriya 
Khas, there is no right of pre-emption. 
We thus have it established at the com¬ 
mencement that under the provisions of 
S. 7, Act 18, 1876 a right of pre-emp¬ 
tion must be presumed to exist in the 
village of Rampur Kharahta with the ex¬ 
ception of that portion of the village 
which is known as Mahal Khareya, and 
this narrows down the question for our 
decision to a determination as to whether 
Mahal Azmat Singh is or is not identical 
with or a portion of Mahal Khareya. 

The Courts below have decided that 
Mahal Azmat Singh is not a portion of 
or identical with -Mahal Khareya. This 
decision of the Courts below is a decision 
of fact. It is based upon the lower Courts’ 
construction of certain documents, but it 
is not in any sense based upon the legal 
.effect of those documents. The docu¬ 
ments were here pieces of evidence which 
were considered in determining the ques¬ 
tion of fact. Findings, therefore, based 
upon the construction of or inferences 
drawn from such documentary evidence 
cannot be questioned by us in second ap¬ 
peal. This principle, which is the same 
principle that was enunciated in 1891 in 
Chatcnay v. Brazilian Submarine Tele¬ 
graph Co. Ltd. (l), has been enunciated 
again by their Lordships of the Judicial 

(1) Ll"yiJ 1 Q-B. TU—UU D.J. Q.B. i95=7>3" - L. 

T. 73‘J — 3*J W.R. 05. 
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Committee in Midnapur Zemindary Co., 
Ltd , v. Uma Char an Mandal (2). We 
are thus precluded from entering into the 
point at all. So far as this Court is con¬ 
cerned we arrive at no finding as to whe¬ 
ther Mahal Azmat Singh is a part of or 
identical with Mahal Khareya in village 
Rampur Kharahta. Our decision upon 
this point is that we are precluded under 
the law from disturbing the finding of'the 
Courts below upon this point. As a result 
we dismiss this appeal with costs. 

R-D. Appeal dismissed. 

(•2) A.I.r7"1923 P.C. 187. 
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Stuart, C. J., and Wazir Hasan, J. 

Balgobind —Plaint ilT—Appellant. 

v. 

Bankateshar R avail Bahadur Pal 
Singh and others —Defendants—Respon¬ 
dents. 

First Appeal No. 19 of 1926, Decided 
on 17th January 1927, from the judg¬ 
ment of Sub-Judge, Partabgarh, D/- 12th 
January 1926. 

(a) Transfer of Property Act, S. 60 — Partial 
redemption. 

The integrity of a mortgage cannot be 
broken without the consent of the mortgagee. 
A person interested in a portion only of the 
mortgaged property is ‘not entitled to redeem 
that portion alone. [P 543 C 2] 

(b) Transfer of Property Act , <S. 32— Ratea¬ 
ble contribution. 

Whore several properties, whether of one or 
several owners, are mortgaged to secure one 
debt, such properties are, iu the .absence of a 
contract to the contrary, liable to contribute 
rateablv to the debts secured by the mortgage. 

' . [P 513 C 2] 

A. P. Sen for Bislieshar Nath Srivas- 
tava —for Appellant. 

Cr. H. Thomas and AH Muhammad —for 
Respondents. 

Judgment. —This is the plaintiff’s 
appeal from the decree of the Subordi¬ 
nate Judge of Partabgarh, dated 12th 
January 1926. The material facts of the 
case are no longer in controversy. They 
are as follows : 

On 22nd December 1916, Babu Ban¬ 
kateshar Ravan Bahadur Pal Singh, de¬ 
fendant 1, effected a mortgage with pos¬ 
session by a deed ot that date in respect 
of the village of Fatehpur in favour of 
Balgcvind, the plaintiff. The mortgagee 
had a right of foreclosure. 
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On the 20th February 1918, the same 
mortgagor made another mortgage in res¬ 
pect of the same village and a ^four-annas 
share of another village called Antu in 
favour of one B hag wand in Misra. This 
was a simple mortgage and is evidenced 
by the deed of the same date (Ex-l). 

On 12th June 1920, the mortgagor 
effected a third mortgage in respect of the 
■entire village of Antu in favour of Sukh¬ 
deo Singh, defendant 5 (Ex. 5). This was 
also a simple mortgage. 4 Under this mort¬ 
gage part of the consideration was direc¬ 
ted to be paid by Sukhdeo Singh for the 
entire satisfaction of the mortgage of 
20th February 1918. 

On 14th July 1920, Sukhdeo Singh paid 
a sum of Rs. 4,000 to Bhagwandin and 
again on iOth July 1920 he paid another 
sum of Rs. 6,000 to the same Bhagwandin 
but inasmuch as the two payments were 
■enough to cover the entire mortgage debt 
due on the mortgage of 20th February 
1918, these payments must be regarded 
as payments in part only of that debt. 

On 20th June 1922, Babu Bankateshar 
Ravan Bahadur Pal Singh borrowed more 
money from the plaintiff and further 
hypothecated the village of Fatehpur as 
a security for the loan. 

Some time in the year 1924 the plain¬ 
tiff brought a suit against the mortgagor 
for the recovery of the mortgage money 
due on the mortgages of 22nd December 
1916 and 20th June 1922. The result of 
the suit was that the plaintiff obtained 
an absolute decree of foreclosure in res¬ 
pect of the entire village of Fatehpur. 

On 31st October 1924, the plaintiff 
purchased the rights of Bhagwandin in 
the mortgage of 20th February 1918, 
from the representatives of Bhagwandin, 
who had died. These representives are 
Kalka Prasad and Gayadin, defendants 1 
and 2 respectively. 

The present suit is brought to recover 
Ks. 11,341-16-6 on the basis of the mort¬ 
gage of 20th February 1918, by sale of 
the four-annas share of the village of 
Antu. It may he mentioned here that in 
tne plaint prayer is made for a decree of 
sale of the village of Fatehpur also hut 
this prayer has dropped out and is no 
longer of any consequence. 

Tho learned Subordinate Judge has dis¬ 
missed the plaintiff’s suit altogether on 
a ground which it is not easy to under¬ 
stand but it appears to us that he is of 
opinion that the payment .of Rs. 10,000 


made by Sukhdeo Singh effected in law a 
complete redemption -of the four-annas 
share of village of Antu. 

With this opinion we cannot agree. 

On the date of the payments the in¬ 
tegrity of the mortgage of 20th February 
1918 was not broken and it could not 
be broken without the consent of the 
mortgagee, of which there is no proof. 
Sukhdeo Singh was a person interested' 
in a portion only of the mortgaged pro¬ 
perty and as such he was not entitled to 
redeem that portion alone. This is clear 
from the last provision of S. 60, T. P. 
Act, 1882. Therefore the payments wore 
of no consequence except that tbey 
reduced the mortgage money to the ex¬ 
tent of the amount of the money paid. 
In the schedule of the accounts attached 
to the plaint the plaintiff has given 
credit for the two sums of money received 
from Sukhdeo Singh. 

In the year 1924, however, the plain¬ 
tiff became the owner of one of the 
mortgaged properties, that is the village 
of Fatehpur, by the effect of the fore¬ 
closure decree. The integrity of the 
mortgage of 20th February 1918 was 
only then aud thereby broken. In con¬ 
sequence of it the defendants acquired 
the right to redeem the 'four-annas share 
of village of Antu alone on payment of 
proportionate part of the amount re¬ 
maining due on the mortgage. This is 
also clear from tho same provision of S. 
GO, T. P. Act, 1882, to which reference 
has just now been made.‘This right shall 
be now accorded to them by the decree 
which we propose to pass in this suit. 

Now according to para. 1, S. 82, T. 

P. Act, LS82, where several properties, 
whether of one or several owners, are 
mortgaged to secure one debt, such 
properties are, in tho absence of a : 
contract to the contrary, liable to 
contribute ratcably to tho debts secured 
by the mortgage. It follows that the 
entire village of Fetehpur and the 
four-annas share of the village of Antu 
are liable to contribute rateably to the 
dobt due under the mortgage of the 20th 
February 1918 now in suit : see the de¬ 
cision *of the Full Bench of the High 
Court at Allahabad in the case of JJishc- 
sUar DUa v. Ham Sarup (1). It is agreed 
that the ratio of tho proportion of liabi¬ 
lity^ the the two properties is ono- 


(1) flOOOJ 22 All. 2*4 =(1900) A. \V. N. 

* ^ 


00 




544 Oudh 


Mi). Sayid v. ZahiR'UD'DIN Ahmad (Wazir Hasan, J.) 


third and two-thirds respectively. The 
entire sum of money claimed by the 
plaintiff after deducting the amount of 
Us. 10,000, paid by Sukhdeo Singh, is Rs. 
11,342. The quota of the liability of the 
village of Fatehpur, therefore, amounts 
to Rs. 3,780-10-8 and of the four-annas 
share of the village of Antu to Rs. 
7,561-5-4. The plaintiff is entitled to 
a decree for the sale of the four-annas 
share of village Antu for the purpose of 
realizing the last-mentioned amount of 
the mortgage-money. 

We accordingly allow this appeal, set 
aside the decree of the lower Court and 
grant a decree to the plaintiff in terms of 
O. 34, R. 7, Civil P. C., for the recovery 
of Rs. 7,561-5-4, together with future in¬ 
terest at the rate provided for in the docu¬ 
ment of 20th February 1918. The principal 
and the interest aforesaid shall be paid 
within six months of the date of this de¬ 
cree and in the event of default the four- 
atinus share of the village of Antu will be 
sold. After the expiry of six months the 
plaintiff will be entitled to interest at 6 
per cent, per annum till the date of rea¬ 
lization. 

As to costs : we are of opinion that 
parties should bear their own costs all 
through. The plaintiff did not offer to 
reduce the proportionate liability and the 
contesting defendants raised pleas which 
have proved unsuccessful. 

n.D. Appeal allowed. 
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Wazir Hasan, J. 

Mohammad Sayid and another —Plain¬ 
tiffs— Appellants. 

v. 

Zahivud-din Ahmad — Defendant— 
Respondent. 

Second Appeal No. 26 of 1926, Decided 
on 17th November 1926, from decree of 
Addl. Sub-Judge, Hardoi, D/- 15th Octo¬ 
ber 1925. 

[a) Evidence Act, S. 11G — Tenant cannot 
deny landlord's title until he surrenders 2 )OS ' 
session. 

A tenant who has been let into possession 
cannot deny his landlord’s title however defec¬ 
tive it may be so long as he has not openly res¬ 
tored possession by surrender to his landlord: 
A. 1. li. 1915 P. C. 93, Poll. [P 545 C 1J 

(b) T. P. Act, S. ILL, Cl. (g) (2)— Mere setting 
up title in third person does not amount to 
forfeiture . 

Where no act on the part of the landlord is 
pointed out, showing his intention to determine 
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the lease, mere denial by setting up title in 
third person by tenant of his title will nob 
determine the lease. [P 545 C 2} 

H. Husain —for Appellants. 

H. D. Chandra —for Respondent. 

Judgment. —This is the plaintiffs' 
appeal from the decree of the Additional 
Subordinate Judge of Hardoi, dated 15th 
October 1925, affirming the decree of the 
Munsif of Bilgram, dated 2lst August 
1924. 

The plaintiffs claimed in the suit, out 
of which this appeal arises, relief for the 
recovery of possession of land No. 1906- 
1643, situate in Mohalla Sulehra in the 
town of Bilgram as against the defendant. 
The claim was founded on two grounds. 
In para. 1 of the plaint, title in the land 
in question was set forth. In para. 2 it 
was stated that the defendant held the 
land in question under a lease of 17th 
June 1894, executed by him in favour of 
the plaintiffs’ ancestors. The lease re¬ 
served a nominal monthly rent. The 
defendant denied the plaintiffs’ title and 
the lease. To this the plaintiffs’ rejoin¬ 
der was that the defendant was estopped 
from denying the plaintiffs’ title by reason 
of the lease. 

On the question of lease the trial Court 
found that it was a genuine document 
and that the land in suit was ’leased out 
to the defendant.” That Court also 
found that the lease (Ex. 1) was void 
under S. 20, Indian Contract Act. It 
further found that the lease was deter¬ 
mined within the meaning of S. lilt 
Cl. (g), T. P. Act, 1882, by reason of 
certain facts to which reference will be 
made hereafter. It, therefore, held that 
there was no estoppel. The lower appel¬ 
late Court has agreed with the trial 
Court in the finding mentioned above. 

Now, if the question of estoppel can be 
decided in favour of the plaintiffs it 
would obviously be inadvisable to give a 
finding on the question of the plaintiffs’ 
title. That matter must be left for deter¬ 
mination when proper opportunity arises 
in future. It may be mentioned in this 
connexion that the question as to the 
applicability of S. 20, Indian Contract 
Act, is also a question bearing on the title. 

Before proceeding to decide the issue 
of estoppel with reference to which the 
appeal was argued the finding of the 
lower appellate Court on the remand 
made by me under my order of 27th Sep¬ 
tember 1926, may be mentioned here. 
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Th*e Court finds that the plea of estoppel 
by acquiescence raised in defence can 
only succeed in the event of its being 
held that the lease of 17th June 1894, is 
not binding on the defendant. Apart 
from the question of title, which I do not 
propose to decide, there is no ground for 
holding that the lease is 'not binding on 
the defendant. 

I am of opinion that the title by estop¬ 
pel put forward by the plaintiffs is estab¬ 
lished and, therefore, the suit succeeds. 
The relationship of landlord and tenant 
between the plaintiffs and the defendant 
commenced under the lease on 17th June 
1894, and according to the finding of the 
trial Court, which ha* been affirmed by 
the lower appellate Court, the land which 
is the subject matter of the lease and of 
the suit, out of which this appeal arises, 
came into the defendant’s possession by 
virtue of the lease. As between these 
two persons, therefore, the rule of law 
enacted in S. 1L6, Indian Evidence Act, 
1872, applies. That section is as follows: 

No tenant of immovable property, or person 
claiming through such tenant, shall, during the 
continuance of the tenancy, be permitted to 
deny that the landlord of such tenant had, at 
the beginning of the tenancy, a title to such 
immovable property. 

As observed by their Lordships of the 
Privy Council in the case of Bilas Kunwar 
v. Desraj Ranjit Singh (1) the principle 
on which the section rests is a well- 
established principle in English Law that 
a tenant who has been let into possession 
cannot deny his landlord’s title however 
defective it may be so long as he has not 
openly restored possession by surrender 
to his landlord. In the present case the 
defendant has admittedly not done this. 
The plaintiffs, therefore, have title by 
estoppel. The Courts below have refused 
to give effect to this title on the ground 
that the lease of 17th June 1894, was 
determined in the year 1910 by forfeiture. 
If this finding is correct then the plain¬ 
tiffs’ >uit was rightly dismissed but I am 
of opinion that it is not correct. 

The only fact relied upon in support of 
the forfeiture is that in a claim brought 
by the defendant-respondent on a mort¬ 
gage executed by the plaintiffs in his 
favour and which mortgage included the 
land in suit the defendant-respondent 
alleged in his plaint that the land in suit 
was erroneously included in the mort¬ 
al A. I. R. 1015 P. G. 9G—i7 All. 557—42 
I. A. 202 (P. C.). 
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gage and that it belonged to the mort¬ 
gagee’s wife. The plaint of that suit ex¬ 
cluded the land in question from the 
operation of the mortgage-deci'ee which 
might be passed in that claim. I am of 
opinion that that fact alone is not suffi¬ 
cient to determine the lease by forfeiture. 
The rule of law is stated in S. Ill, 
Cl. (g), sub-Cl. (2), T. P. Act, 1882. Ac¬ 
cording to that rule a lease of immov¬ 
able property determines by forfeiture 
in case the lessee renounces his character 
as such by setting up a title in a third 
person and the lessor or his transferee 
does some act showing bis intention to 
determine the lease. In the case before 
me all that the defendant did was that 
he set up a title in a third person in res¬ 
pect of the land in question but that was 
done in a mortgage-suit in which he was 
the plaintiff. This being the state of 
things, I am unable to draw the inference 
that the defendant thereby renounced his 
character as the lessee under the lease 
of 17th June 1894. It is equally clear 
that the second element of forfeiture is 
wholly wanting in the present case. No 
act of the plaintiffs is pointed out as 
showing their intention to determine the 
lease. 

The appeal, therefore, succeeds. The 
decrees of the Courts below are set aside 
and the plaintiffs’ suit is decreed with 
costs in all the three Courts. 

R.D. Appeal alio iced. 
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Stuart, C. J., and Raza, J. 


Mt. 

lant. 


Patraj Kuer — Plaintiff—Appel - 


v. 


Sheoraj Singh — Defendant — Respon¬ 
dent. 

First Appeal No. 117 of 192G, Decided 
on 8th August 1927, from decree of Sub- 
Judge, Bihraich, D - 27th May 1926. 

l'a rd anashin I^ady—Kxecutiny a deed which 
provides for compound interest — Term s ex- 
plained to and tinder stood by her — Transaction 
reasonable in other respects — Compound in* 
tcrest was allowed . 

A mortgage deed executed by a pardanasliin 
lady provided for compound interest with half- 
ye.irly rests. 'There was evidence to show that 
the terms of the transaction were explained to 
her, that she understood that she was to pay 
compound interest, and that she had indepen¬ 
dent advisers. Also the transaction was enii- 
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neatly a reasonable one on the part of the 
creditor. 

Held', that in these circumstances compound 
interest should not be refused to the creditor. 

[P 517 C 2] 

Niamat O’11ah and Naim Ollah —for 
Appellant. 

Bisheswar ' Nath, Bhagivati Nath and 
Bishambhar Nath —for Respondent. 

Judgment. —This is a plaintiff’s ap¬ 
peal. The facts of the suit out of which 
this appeal arises are as follows: On 
the 3rd December 1903, Rani Durga 
Kuar, widow of Raja Jot Singh, deceased, 
executed a registered deed of simple 
mortgage in favour of Thakur Bisheshar 
Rakhsh Singh by which in lieu of 
Rs. 7,000 paid in cash at the time of 
execution she hypothecated the village of 
Mallawan to the mortgagee. Both Rani 
Durga Kuar and Thakur Bisheshar 
Bakhsh ‘Singh are now dead. Rani 
Durga Kuar died before the institution of 
the suit. This suit was instituted on 
the basis of the simple mortgage in ques¬ 
tion by Thakur Bisheshar Bakhsh against 
Thakur Sheoraj Singh, who has succeeded 
to the rights and interests of Rani Durga 
Kuar. Thakur Bisheshar Bakhsh Singh 
dying during the pendency of the suit, 
the proceedings were continued by his 
widow Mt. Patraj Kuar the present ap¬ 
pellant. The learned trial Judge passed a 
decree in favour of Mt. ‘Patraj Kuar but 
refused to allow compound interest as 
provided in the terms of the deed. She 
has appealed againt the refusal to award 
her compound interest. Thakur Sheoraj 
Singh filed cross-objections in which he 
challenges her right to any relief. For 
the sake of convenience we shall con¬ 
sider the cross-objections first as they go 
to the root of the case. The' learned 
counsel for Thakur Sheoraj Singh com¬ 
menced by arguing that on the evidence 
Raja Jot Singh had no transferable in¬ 
terest in the village Mallawan. This 
plea, if accepted, would be sufficient for 
his purpose. (The judgment after ex¬ 
amining the evidence proceeded). We agree 
with the learned trial Judge that on the 
evidence, full proprietary lights over 
Mallawan wore conferred by the Crown 
on Raja Jot Singh and that he had full 
power of transfer. It is clear that he 
executed the registered deed of gift to 
which reference has already been made, 
on the 18th January 1873, and it *is 
further clear that the mutation of names 
was effected under this deed of gift in 


favour of the wife and daughter. A half¬ 
hearted attempt was made on behalf of 
the respondent to show that the deed of 
gift was ineffective and that title never 
passed from Raja Jot Singh. This at¬ 
tempt has failed completely. It is 
established that Raja Jot Singh did make 
the transfer in question. We accept the 
finding »that Mt. Gurdat Kuar predeceas¬ 
ed R.ani Durga Kuar before 1903 and that 
Rani Durga Kuar became full proprietor 
of village Mallawan. With regard to the 
deed in suit the respondent has argued 
that it is not proved that Rani Durga 
Kuar executed the deed with an intel¬ 
ligent comprehension of its contents. We 
agree with the learned trial Judge that 
the evidence 1 to the effect that she exe¬ 
cuted the deed intelligently comprehen¬ 
ding its contents is credible and should 
bo accepted. It is further argued that 
there is no evidence of attestation. It is 
sufficient for us to say that we are satis¬ 
fied that the witness Ram Prasad is 
telling the truth and that on his evi¬ 
dence it is clearly proved that the mort¬ 
gage-deed was properly attested. It has 
further been argued that the learned trial 
Judge incorrectly believed the evidence 
to the effect that Rs. 1,500 were paid by 
Rani Durga Kuar on the 20th January 
1917, to Thakur Bisheshar Bakhsh Singh 
on account of arrears of interest. We 
find that this evidence is credible evi¬ 
dence. We agree with him in this con¬ 
clusion. This disposes of all cross-ob¬ 
jections which have been argued before 
us. The cross-objections are dismissed. 
We now come to consider the appeal. 

We have first to consider the terms of 
this deed and who were the parties to it. 
Rani Durga Kuar is proved on credible 
evidence to have been a personal friend of 
Thakur Bisheshar Bakhsh Singh’s family. 
She was a pardanashin lady. She visited 
the ladies of the household of Thakur 
Bisheshar Bakhsh Singh and when she 
borrowed money from him she was bor¬ 
rowing money from a landed proprietor of 
equal standing as her husband and a per¬ 
sonal friend. The rate of interest al¬ 
lowed under the terms of the deed in suit 
was a very low rate. It amounted only 
to 7j per cent per annum. No bank 
would have been likely to have advanced 
the money at a lower rate. It is true 
that under the forms of the deed interest 
accumulated at compound rates with six- 
monthly rests if it were not paid at due 


1927 


Kamyab Khan v. Nazir Begam 


date; but this was a very reasonable 

stipulation to protect the borrower. The 

lady could have without difficulty paid 

the interest as it fell due had she so 
• 

wished. We have evidence which we be¬ 
lieve to the effect that the terms of the 
transaction were explained by Thakur 
Bisheshar Bakhsh Singh to the lady and 
that Bisheshar Bakhsh Singh then in¬ 
structed Lilta Prasad as to the con ents 
of the draft of the deed. Lalta Prasad 
prepared the draft and handed it to 
Thakur Bisheshar Bakhsh Singh who sent 
it to Mallawan to Rani Durga Kuar. The 
draft was returned as satisfactory to 
Lalta Prasad by Kalidat Singh, Rani 
Durga Kuar’s brother. Lalta Prasad 
then read the draft out to Rani Durga 
Kuar. She stated that she agreed to the 
contents. Then the draft was faired out 
and it was then read out again to Rani 
Durga Kuar by Lalta Prasad after the 
Sub-Registrar had arrived. Kalidat Singh, 
the brother of Rani Durga Kuar, Bauidat 
Singh, the nephew of Rani Durga Kuar, 
and her agent Deota Din were present at 
the time that the contents of the deed 
were communicated to her and at the 
time that she executed the deed. Ram 
Prasad the attesting witness has sworn 
that the lady undersood thoroughly that 
she was under the obligation to pay com¬ 
pound interest. We see no reason to 
disbelieve him. 

The learned trial Judge has in our 
opinion arrived on insufficient grounds 
at the conclusion that the lady -did not 
understand the provision to pay com¬ 
pound interest. He does not seem to 
have disbelieved the evidence, which we 
believe, to the effect that the contents of 
the deed were read out to her. The con¬ 
tents of the deed could leave no doubt in 
the mind of any person of the intelligence 
of the lady that there was a liability to 
pay compound interest. The fact is 
stated in more than one place an! c)n- 
sidering the low rate of interest the 
debtor could hardly have expected that 
there would not be a liability to pay 
compound interest. The learned trial 
Judge has been affected in the main upon 
this point by the circumstance that the 
lady wrote with her own hand in Hindi 
that sho had executod the deed and that 
she had received Rs. 7,000 in c ish and 
was liable to pay interest at the rate of 
10 annas per cent. From this he infers 
that she understood that she was liable 
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to pay simple interest at 10 annas per 
cent per mensem but that she was not 
liable to pay compound interest. We do 
nob consider that this is a correct in¬ 
ference to draw from the words and in 
view of the evidence that she thoroughly 
understood what she was doing, that she 
had with her independent advisers and in 
view also of the circumstance that we 
consider the transaction eminently a rea¬ 
sonable one on the part of ’the cre¬ 
ditor, we do not agree with the learned 
trial Judge in his decision refusing to 
award the compound interest which the 
terms of the deed provide. We, therefore, 
allow this appeal and direct that the' 
decree be amended so as to award to the 
plaintiff compound interest according to 
the terms of the deed. The necessary al¬ 
terations will be made in the costs. The 
respondent will pay his own costs both in 
respect of the appeal and cross-objections 
and the costs of the appellant in this 
Court. The time allowed for payment of 
the decretal amount will be extended to a 
elate six months from the date of this 
decree. 

J - v - Appeal allowed. 


A I. R. 1927 Oudh 547 

Wazir Hasan and King, JJ. 

Kamxjab Khan —Defendant—Appellant. 

v. 

Narir Begam and another —Plaintiffs 
—Respondents. 

Rent Appeal No. 24 of 1926, Decided 
on 4th February 1927, against decree 
of Dist. Judge, Lucknow, D/- 12th 
March 1926. 

Cosharers—TjambarJars not producing ac¬ 
count of collections docs not make him liable on 
basis of demand. 

Merely because a lambardar has been unable 
to produce accounts, he cannot be held to bo 
liable on the basis of demands rather than on 
realizations : A. I. It. 19 20 Oudh 59 5, Foil. 

[P 513 C 1] 

Hakimiiddin — for Appellant. 

Ghulam Hasan — for Respondents. 

Judgment.—This appeal arises out of 
a suit by cosharers against a lambardar 
for their share of profits for the years 
1329 to 1332 faslis. 

The Courts below have decreod the 
plaintiffs’ share of profits on the rental 
demand and not on the collections. The 
reason for doing so was that the defen- 


54S Oudh 


Kamyab Khan v. Nazir Begam 


dant lambardar did not produce any 
regular accounts and did not go into the 
witness-box to explain why he» did not 
collect the rental demand in full, and why 
he did not file suits against defaulters. 

As a matter of fact the collections were 
about 92 per cent, of the demand, so 
prima facie the lambardar was not negli¬ 
gent in making collections and there was 
no necessity for him to explain why he 
had not made the collections in full and 
why he had not filed any suits for arrears 
of rent 

It appears from the patwari's evidence 
that, although the crops during the years 
in suit were good, nevertheless, they were 
not altogether satisfactory in 1331 fasli; 
and in 1332 fasli also there was some 
trouble owing to rain. The patwari sta¬ 
ted that the tenants were “average” and 
paid their rents. In the circumstances 
wo think that the fact that the collection 
amounted to no more than 92 per cent, of 
the rental demand raises no presumption 
of negligence. The mere fact that the 
lambardar has not produced any regular 
accounts and has not gone into the 
witness-box himself is not sufficient 
to satisfy us that in fact he has col¬ 
lected the whole rental demand in full. 
In the case of Fateh Na rain Das v. Ab¬ 
dul Rahman (L), it was held that it can- 
jnot be affirmed that, merely because a 
lambardar has been unable to produce 
accounts, he must, therefore, be held to 
be liable on the basis of demands rather 
than on realizations. Following this 
principle we find that in the present case 
the lambardar is only liable on the basis 
of realizations. 

The next point taken by the counsel 
for the appellant was that an error has 
been made in the accounts. Exhibit 8 is 
a receipt for Rs. 599-LO-O sent by money 
order by the defendant to the plaintiff. 
The plaintiffs admitted Rs. 300 out of 
this, but stated that the receipt of the 
rent was irrelevant which apparently 
means that the balance was on account of 
some other mahal. In the plaint the 
plaintiffs only admitted receipt of Rs. 2‘2G 
on this account : so the appellant now 
claims that a further sum of Rs. 74 should 
be deducted from the amount which has 
been decreed in the respondents' favour. 
This objection does not appear to have 
been raised in the lower appellate Court 
and we think that it would not be justifi¬ 
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able for us to alter the decree of the 
Court below merely on the facts stated. 
It may be that the plaintiffs were able to 
explain in what manner the Rs. 300 were 
accounted for. As the matter has not 
been discussed by the lower appellate 
Court we are unable to say that its decree 
was wrong in this particular. 

Another point urged by the counsel for 
the appellant was that the lower appel¬ 
late Court allowed the lambardar only f> 
per cent, on the land revenue as expenses 
of collection. This allowance certainly 
seems to be too low. The appellant 
claims that expenses of collection should 
be allowed at the rate of 10 per cent, on 
collections. Considering that 5 per cent, 
is allowed on the revenue for lambardari 
dues and 2 per cent, more for village ex¬ 
penses it seems that a further allowance 
of 10 per cent, on collections, on account 
of expenses of collections, would be rather 
too high. We think that the Court below 
was wrong in allowing 5 per cent, on 
revenue as the expenses of collection, but 
5 per cent, on the collection would in the 
circumstances, be a reasonable figure, and 
we accordingly allow this rate. 

The trial Court has allowed interest at 
12 per cent, per annum on the sum de¬ 
creed from the date of decree until the 
date of realization and the Court below 
has affirmed this decision. The appellant 
objects that this rate is too high since 6 
per cent, per annum is the ordinary rate 
of interest allowed. Without expressing 
any opinion as to the propriety of the rate 
decreed we decline to vary the order of 
the Court below in this respect, since no 
objection on this score was raised in that 
Court and we think that the appellant 
is precluded from raising this point for 
the first time in second appeal. 

We accordingly vary the decree of the 
Court below to this extent, that the plain¬ 
tiffs’ share will be decreed on the basis of 
collections or realizations instead of on 
the basis of the rental demand, 5 per cent 
on the collections will be allowed as the 
expenses of collection instead of 5 per 
cent, on the land revenue. In other res¬ 
pects the decree of the Court below is 
affirmed. We make no order regarding 
costs in this Court. The parties will 
receive and pay costs in the Courts be¬ 
low in proportion to their success and 
failure. 

D.n. 


(1) A. 1. K. lOj(j Oudh 5‘J3. 
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A. I. R 1927 Oudh 549(1) 

Stuart, C. J. 

Bab ban and another -Accused—Appel¬ 

lants. 

v. 

Emperor -Opposite Party. 

Criminal Appeal No. 420 of 1927, 
Decided on 1st September 1927, from 
judgment of Sess. Judge, Lucknow, 
D - 28th July 1927. 

Criminal P. C., S. 297— Charge to jury fair 
and accurate — Jury's verdict reasonable — Con¬ 
viction is proper—Criminal P. C., S. 423 (2). 

W here a Judge complied with all the requi¬ 
sitions of the law. i. e., where he stated the law 
correctly and placed the case before the jury 
both as it stood against as well as in favour of 
the prisoners, and left the jury to decide upon 
evidence which was admissible and relevant 
and where the jury arrived at a verdict which 
was very reasonable. 

Held: that there was no justification for 
interfering with the conviction based upon such 
verdict. [p 549 C 1] 

S. M. Raza —for Appellants. 

H. K. Ghosh —for the Crown. 

Judgment. —The learned counsel has 
placed every argument that could be 
placed before me in support of the appeal. 
.But he has been unable to satisfy me 
that there was not evidence on the record 
which justified the jury’s verdict or that 
there is anything in the charge to which 
I can take exception. Nor has he been 
able to satisfy me that there is any legal 
defect in the convictions. I find the 
charge to be fair and accurate. The 
jlearned Sessions Judge complied with all 
the requisitions of the law. He stated 
the law correctly and he placed the case 
{ before the jury both as it stood against 
the prisoners and as it stood in their 
favour. He left the jury to decide upon 
evidence which was admissible and re¬ 
levant. Tho jury arrived at a conclusion 
on the facts which was an eminently 
reasonable conclusion and a conclusion 
which, if anything, was too much in 
favour of the prisoners. So far from the 
appellants having any cause for com¬ 
plaint against the Judge’s charge or the 
juiy s finding they ought to consider 
themselves very fortunate that they were 
not found guilty of another offence. I 
do not consider the sentence in any way 
•excessive. The two appellants are Mo- 
ham madans who are proved to have 
kidnapped deliberately two minor Hindu 
girls from the custody of their lawful 
guardians with the clear intention of 
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seducing them to illicit intercourse, and 
I do not propose to reduce their sen¬ 
tences. Their appeal is dismissed. 1 

J.V. Appeal dismissed. 


A. I. R. 1927 Oudh 549 (2) 

Stuart, C. J.; and Wazir Hasan, J. 

Badri Prasad Singh and others — De¬ 
fendants—Appellants. 

v. 

Jagannatli and others —Plaintiffs— 
Respondents. 

Second Appeals Nos. 293 and 294 of 
1926, Decided on 15th February 1927, 
from decree of Dist. Judge, Fyzabad,* 
D/- 29th April 1926. 

Civil P. C., O. 6, R. 17— Discretion will be 
interfered with if exercised on wrong principle. 

The High Court, in second appeal, would be 
justified in interfering with discretion of first 
appellate Court in allowing amendment of 
plaint if it is convinced that the discretion was 
exercised upon a wrong principle: A. I. R. 
1921 P. C. 50, Foil. [P 550 C 2] 

Radha Krishna —for Appellants. 

H. Husein —for Respondents. 

Judgment. —These are the defend¬ 
ant’s appeals from two decrees respec- 
tively-of the District Judge of Fyzabad, 
dated 29th April 1926, modifying the 
decree of the Subordinate Judge of Sul- 
tanpur, dated 5th December 1925. 

Both parties were dissatisfied with the 
decree of the Court of first instance and 
consequently they appealed to the Court 
of the District Judge of Fyzabad. The 
learned District Judge dismissed the 
defendant’s appeal and modified the decreo 
of the Court of first instance in the 
plaintiffs’ appeal. Hence the two appeals 
before us. 

The appeals arise out of a suit for pre¬ 
emption in respect of a sale of a 5 annas 
4 pies share in village Sungdeha for an 
ostensible consideration of Rs. 7,000. 
The plaintiffs’ light to pre-emjit was 
nover questioned. Tho Court of first 
instance granted a decree for a half-share 
of the property sold, that is for a 2 annas 
8 pies share, on payment of Rs. 1,000. 
The circumstances in which that Court 
confined the decree only to a 2 annas 
8 pies share are these. 

In the plaint of the suit, out of which 
these appeals arise, the plaintiffs claimed 
title in themselves in respect of a moiety 
of the 5 annas 4 pies share and also 
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asked relief of declaration of title in 
their favour in respect of that moiety. 

As regards the remaining 2 annas 
8 pies share they claimed the right of 
pre-emption. Finally they prayed for 
the relief of a decree for pre-emption in 
respect of the entire 5 annas .4 pies 
share. 

The Court of first instance held on 
consideration of the merits of the case 
that the plaintiffs’ claim of title in res¬ 
pect of one-half of the share sold ■was 
false and that the entire 5 annas 4 pies 
share belonged to the vendors. And 
having regard to the fact that the plain¬ 
tiffs had denied the vendors’ title in 
respect of a moiety of the share sold 
that Court granted a decree for pre¬ 
emption in respect of a 2 annas 8 pies 
share only. As already stated, both 
parties went in appeal to the Court of 
the District Judge of Fyzabad; hut 
before the appeals were heard the plain¬ 
tiffs asked for amendment of their plaint 
by striking off such of the allegations in 
the plaint as related to their title to a 
moiety of the share sold and also by 
striking off the relief in relation to the 
same share. The prayer for amendment 
was contested by the defendants. But 
finally on a consideration of the circum¬ 
stances of the case the learned District 
Judge came to the conclusion that the 
amendment was reasonable and should 
be accepted. He accoidingly allowed the 
plaint to he amended. The result was 
that the suit acquired a simple foim of a 
claim for pre emption in respect of the 
entire property sold. The claim was 
decreed by the learned District Judge 
and the plaintiffs were held liable to pay 
a sum of Rs. 3,500 within two months 
from the date of the decree of the learned 
Judge. 

In the two appeals before us objection 
is taken to the amendment allowed by 
the lcaincd Judge and to the amount of 
the price for which the plaintiffs pre- 
emptors have been held liable. 

On the second question, we have no 
hesitation in affirming the judgment of 
the lower appellate Court. In agree¬ 
ment with the Court of fiist instance 
that Court lias found that the entire 
5 annas 4 pics share was sold for a sum 
of Rs. 5,000 hut inasmuch as the plain¬ 
tiffs held a mortgage of the share in suit 
for a sum of Rs. 1,500, they are entitled 
to deduct the sum from the total price 


of Rs. 5,000. Accordingly the plaintiffs 
were directed to pay the sum of Rs. 3,500 
as already stated. With these grounds 
of the judgment we entirely concur. 

Now remains to consider the first ques¬ 
tion as to the propriety of amendment 
allowed by the lower appellate Court. It 
is not disputed that the lower appellate 
Court had the power to allow the amend¬ 
ment. The general principles upon which 
Courts act in this behalf are crystallized 
in R. 17, O. 6, Civil P. C. The said rule 
is as follows: 

The Ccurt may at any stage cf the proceed¬ 
ings allow either party to alter or amend his 
pleadings in such manner and cn such terms 
as may te just, and all such amendments shall 
be made as may be necessary for the purpose 
of deiermining the real questions in controversy 
between the parties. 

In the particular circumstances 'of 
this case it is moie than likely that, had 
we been sitting either as a Court of first 
instance or a Court of first appeal, we 
would not have allowed the amendment. 
The question, therefore, arises: should we 
in second appeal interfere with the dis¬ 
cretion which the lower appellate Court 
has exercised in this behalf. We would 
be justified in doing so were we convirr 
ced that his discretion was exercised 
upon a wrong principle,” vide /T.eremarks 
of Lord Buckmastcrin the case of Charan 
Das v. Amir Khan (1). But we are not 
so convinced. It does not appear to us 
that the learned Judge has gone contrary 
to any well-established principle of law 
relating to amendment. We are, there¬ 
fore, not prepared to reverse his decree on 
the ground that he should not have 
exercised a discretion which he has exer¬ 
cised in this case. We accordingly dis¬ 
miss both these appeals. 

In the matter of costs the plaintiffs 
are certainly not entitled to any costs in 
any of the Cour's. They came with a 
false case in respect of their claim of 
title to a moiety of the share in dispute. 
Then they remedied the evil at a late 
stage of the proceedings, that is -in the 
lower appellate Court, by seeking an 
amendment of the pleading; but for 
which amendment they would not have 
been entitled to a decree in the case. V\ © 
accordingly direct that the plaintiffs 
shall bear their own costs in all the 
three Courts and pay the appellants’ 


(1) A. I. R. 11)21 p. C. 50=48 Cal. 110=47 
1. A. 255. 
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costs in the two Courts below. The 
appellants shall bear their own costs in 
this Court. 

D.D. Appeals dismissed. 


A I R. 1927 Oudh 551 

Raza, J. 


Imdad Husain 
Appellant. 


Khan — Defendant— 
v. 


Mt. Haidari Khanam and another — 
Plaintiffs—Respondents. 

Second Appeal No. 411 of 1924, Decided 
on 30th March 1927, from a decree of 
Sub-Judge, Sultanpur, in Regular Civil 
Appeal No. 27 of 1926. 

Adverse Possession—Some acts of possession 
are not enough to constitute adverse possession. 

To prove title to land by adverse possession 
for the statutory period, it is not sufficient to 
show that some acts of possession have been 
done ; the possession required must be ade¬ 
quate, in continuity, in publicity and in extent, 
to show that it is posseesion adverse to the 
competitor, in other words, the possession must 
be actual, visible, exclusive, hostile and con¬ 
tinued during the time necessary to create a bar 
under the statute . of limitation: 35 Cal. 961 
Foil. [P 551 C 2] 

-27- D. Chandra for M. T V asim —for 
Appellant. 

Niamat Ullah —for Respondents. 

Judgment. This is an appeal from 
a decree of the Subordinate Judge, Sultan¬ 
pur, dated 16th August 1926, affirming a 
decree of the Munsif, Sultanpur, dated 
17th April 1926. 

The dispute in this case relates to the 
abadi called Maniari in village Daudpur 
in the District of Sultanpur. The plain¬ 
tiffs sued for possession of a portion of 
the abadi land by demolition of two 

houses. They prayed for some other 
reliefs also. 

The claim was resisted by the defen¬ 
dants on various grounds. 

The first Court gave the plaintiffs a 
decree for possession of one of the two 
houses in dispute. They were also given 
a declaratory decree to the effect that the 
abadi Maniari No. 289 in village Daudpur 
is owned and possessed by them in which 
the defendants are living merely as their 
ryots and have got no higher rights than 
that of a ryot ;* nor have they got any 
rights to the trees situated within the 
said abadi. 

Defendant 2 (Imdad Husain) appealed, 


but his appeal was dismissed by *the 
learned Subordinate Judge who agreed 
with the findings of the learned Munsif 
on almost all the important points in¬ 
volved in the case. He has now come to 
this Court in second appeal. 

So far'as I see there is no substance in 
this appeal; I think this appeal is conclu¬ 
ded by findings of facts. It has been 
found that the area in dispute forms part 
of the plaintiff’s village Daudpur. It has 
also been found that the defendants have 
failed to establish the adverse possession 
alleged by them. These findings are based 
upon admissible evidence which has been 
duly considered by both the Courts below. 
It is satisfactorily established that the 
area in dispute belongs to the plaintiff’s 
village Daudpur and that they are en¬ 
titled to it as against the defendants. 
The plaintiffs’ title is satisfactorily made 
out. I have carefully examined the 
plaint in this case. In my opinion the 
suit is governed by Art. 144 and not by 
Art. 142, Lim. Act. It was for the de¬ 
fendants to establish their adverse pos¬ 
session, but they have failed t :> do so. 
The evidence which was produced by the 
defendants to prove their adverse posses¬ 
sion appears to have been manufactured 
and was rightly rejected by the lower 
Courts. To prove title to land by adverse 
possession for the statutory period, it is 
not sufficient to show that some acts of 
possession have been done ; the posses¬ 
sion required must be adequate, in con¬ 
tinuity, in publicity and in extent to 
show that it is possession adverse to the 
competitor ; in other words, the posses¬ 
sion must be actual, visible, exclusive, 
hostile and continued during the time 
necessary to create a bar under the 
statute of .limitation : see Jogendra 
Nath Hai v. Baldeo Das (l). The evi¬ 
dence produced by the defendants in this 
case is insufficient and unreliable and 
does not establish the essential elements 
of adverse possession. The plaintiffs be¬ 
ing the zemindars of the village, the pre¬ 
sumption of title was naturally in their 
favour and the ordinary presumption is 
that possession goes with the title. 

I find that the learned Munsif and also 
the learned Subordinate Judge have care¬ 
fully considered the whole evidence on 
record. They have given good reasons 
for their findings which mu st be accepted 

(1) tltOiJ 35 Gal. 9ol=G C. L. J. *i 35 — 12 G 
W. N. 127. 
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in second appeal. In my opinion no case 
has been made out to disturb the judg¬ 
ment of the learned Subordinats Judge. 
Hence I dismiss the appeal with costs. 
The decree of the lower appellate Court 
is confirmed in all respects. 

D.D. Appeal dismissed. 


A I. R. 1927 Oudh 552 

Stuart, C. J., and Gokaran Nath 

Misra, J. 

Rameshicar —Defendant — Appellant. 

v. 

Mt. Sheorani and others —Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 414 of 1926, De¬ 
cided on 25th Augutt 1927, from the de¬ 
cree of 2nd Addl, Dist. Judge, Lucknow. 
D - 21st August 1926. 

(a) Transfer of Property Act, S, 95— Co- 
mortgagor redeeming entire property is a 
charge-holder and not a mortgagee. 

The position of the co-moitgaRor redeeming 
the entire property is not that of the mortgagee 
but of a mere charge-holder : 14 All. 1, Dtss. 

from ; 9 0. C. 91 and *1. I. R. 1927 Oudh 3-17, 
Poll. CP 552 C *2J 

(5) Limitation .let. Art. 132— Co- mortgagor 
redeeming entire property—Suit to enforce 
Jits charge on the share of others — Period 
begins from date of actual payment and not 
from any earlier period. 

The money paid by a co-mortgagor in redeem¬ 
ing the entire property mortgaged cannot be 
considered to have become due before it has 
been actually paid by the said co-mortgagor, 
and the period of limitation should be consi¬ 
dered to commence from the date when he ac¬ 
tually makes the payment and not from any 
earlier period : A. I. R. 1923 Oudh 013, Poll ; 
31 All. 10G, Dist. : A. 1. li. 1921 Cal. 106, Diss. 
from. [1* 5 .>3 C 1.1 

Bhagicati Nath — for Appellant. 

Rad ha Krishna for Risheshwar Nath 
for Respondent 1. 

Judgment.—This is a second appeal 
arising out of a suit to enforce a charge. 
The facts are that one Sheogovind mort¬ 
gaged his property to one Dwarlca Pra¬ 
sad now represented by defeudants-respon- 
dents 2 and 3. After the death of Sheo¬ 
govind, who died issueless, the defendant 
L, Rameshwar, who is now the appellant 
before us, and another person, called 
Gajadhar, succeeded to his property. Gaja- 
dhar and Rameshwar brought a suit for 
redemption of the mortgage and obtained 
a decree. Gajadhar deposited the entire 
decretal amount and thus succeeded in 
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redeeming the entire propery mortgaged. 
Gajadhar died and his widow, Mt. Sheo¬ 
rani, plaintiff-respondent, brought a suit 
against Rameshwar, the appellant, to re¬ 
cover half the mortgage money together 
with interest by sale of Rameshwar’s half 
share in the mortgaged property. 

The defence put forward by Rame¬ 
shwar was to the effect that the suit 
brought by the plaintiff-respondent was 
barred by limitation, since it has been 
brought after twelve years from the date 
when the cause of action had accrued for 
money in favour of the original mort¬ 
gagee. Both the Courts below have re¬ 
jected the appellant's plea and have 
granted to the plaintiff a decree for the 
sum claimed by her. He now comes to 
this Court in second appeal and the only 
point, which has been argued before us 
on his behalf, is the point of limitation. 

It is contended’on behalf of the defen¬ 
dant-appellant that when Gajadhar re¬ 
deemed the property by paying the entire 
mortgage money, he must be deemed to 
have been subrogated to the position of 
the original mortgagee, and if that is the 
correct position, which is to be assigned 
to him, the period of limitation in his 
case should not be considered to be diffe¬ 
rent from that applicable to the case of 
the original mortgagee. 

We regret we are unable to accede to 
this contention. Under S 95, T. P. Act 
(4 of 1882) where one of several mort¬ 
gagors redeems the mortgaged property 
and obtains possession thereof, he has a 
charge on the share of each of the other 
co-mortgagors in the property for his 
proportion of the expenses properly in¬ 
curred in so redeeming and obtaining pos¬ 
session. In is, therefore, clear that under 
the law, as it stands, the position of the 
co-mortgagor redeeming the entire pro¬ 
perty is not that of the mortgagee, but of 
a mere charge-holder. The learned counsel 
for the appellant contended for the op¬ 
posite view and in support thereof cited 
the case decided by the Full Bench of the 
Allahabad High Court reported in Ashfaq 
Ahmad v. Wazir Ali (l). This view was 
dissented from in a decision by a Bench 
of the late Court of the Judicial Com¬ 
missioner of Oudh reported in Makhdum 
Khan v. Mt. Jadi (2), and this decision 
has been consistently followed in O udh. 

(1) [1891] 14 All. . 1 = (1S9.) A. \V. N. 211 
(F. B.). 

(2) [19JO] 9 3. C. 91. 
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Other High Courts in India, excepting 
the Allahabad High Court, have also 
taken the same view. It is only recently 
that one of us sitting singly has decided 
that a co*mortgagor redeeming the mort¬ 
gaged property must be deemed to be a 
charge-holder and cannot be considered to 
be in the position of the original mort¬ 
gagee. The case will be found reported 
in Waj ihuddin As hr a f v. Ahmad Ashraf 
■(3). We entirely agree with the view 
taken in that decision. Indeed no other 
view of law would be permissible in view 
of the clear wording of S. 95, T. P. Act 
<4 of 1882). 

We have now to determine what pe¬ 
riod of limitation would be applicable to 
a suit brought to enforce a charge. It 
is clear that Art. 132j Dim. Act (9 of 
1903) would be applicable in such a case: 
vide Bhagwan Das v. Har Dei (4). The 
said article runs as follows : 

Art. 132 : 

To enforce payment Twelve When the money 
of money charged years, sued for becomes 
upon immovable due. 

property. 

The only point we have, therefore, to 
determine is when the money sued for 
became due. We have no doubt in our 
mind that the money paid by a co-mort¬ 
gagor in redeeming ‘the entire property 
mortgaged cannot be considered to have 
become due before it has been actually 
paid by the said co-mortgagor. Any other 
view, in our opinion, would lead to ab¬ 
surd results. 

The learned counsel for the defendant 
appellant contended that the period of 
limitation should be considered to com¬ 
mence from the date, when the money 
became due under the original mortgage. 
This position, in our opinion, cannot be 
maintained. The cause of action of the 
charge-holder can only be considered to 

have arisen from the date, when he ac¬ 
tually makes the payment and not from 
any earlier period. This view was taken 
by the late Court of the Judicial Com¬ 
missioner of Oudh in a case reported in 
yarnar Jahan Degam v. M unite y Mirza 
lo) and we entirely agree with that de¬ 
cision. The learned counsel for appel¬ 
lant relied upon two cases one reported in 
Jiarp ras ad v. R aghunandan Prasad (6) 

(3) A. I. R. 10-27 Oudh 317. 

(4) C L0O4 J 2G All. 227. 

A. L. R. 1027 Oudh 013 —28 O. C 107 

/(>) [1909] 31 All. LOG—L 1. (J. 8*J5=G \ I J 
07. 
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and the other in S. Raj Kumari Deli 
v. Mukundi Lai Bandopadhyay (7). In 
our opinion the first case has no bearing 
upon the facts of the present case. It was 
held in that case that if a mortgagor dis¬ 
charges the whole mortgage debt and 
thereby obtains a charge on .his co-mort¬ 
gagor’s share of the mortgaged property 
in respect of the amount paid by him in 
excess of his own share, such charge 
would take priority .over a subsequent 
mortgage created on the same property 
by one of the other co-mortgagors. We 
have no such case before us here. Regard¬ 
ing the second case'we must state res¬ 
pectfully that we are unable to agree 
with the rule of law laid down by the 
Bench of the Calcutta High Court in 
that case. --It is strange that the learned 
Judges have not referred to Art. 132, 
Lim. Act, which is the only article ap¬ 
plicable to suits brought to enforce a 
charge. The learned Judges held in that 
case that a co-mortgagor paying off the 
entire mortgage money was in the posi¬ 
tion of a mortgagee and Art. 148 would 
be applicable in his case. We regret we 
cannot accept that view, since the weight 
of authority in this country is now 
clearly against that view. Any decision 
on the question of limitation based on 
that view and which overlooks Art. 132, 
which in our opinion is the only article 
applicable in a case where the plaintiff 
seeks to enforce his charge, cannot he 
considered to be laying down a correct 
rule of law. 

We are, therefore, of opinion that the 
suit brought by the plaintiff-respondent 
is amply within limitation and there is 
no force in the appeal. We, therefore, 
dismiss this appeal with costs. 

R.D. Appeal dismissed. 

(7) A. I. R. 1921 Cal. 1G<>. 
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Raza, J. 

Mir Waj hi A! i —Defendant—Appellant- 

v. 

Mohammad lhrah im and others —Plain- 
t ills—Respondents. 

Second Appeal No. 55 of L927, Decided 
on 29th March 1927, from decree of 
Sub-Judge, llae Bareli, D - 9th Dccem- 
bei 192b. 
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U. P. Land Revenue Act (1901), S. 233 K — 
Partition—Question of title not raised—Suit 
for declaration of plaintiff's title to patti 
jointly recorded in the name of parties is not 
barred. 

Where, in the partition, proceedings, no ques" 
tion of title as between the parties is raised, and 
in his suit the plaintiff does not seek to alter 
the constitution of the mahal as found by the 
revenue authorities, the object of the suit being 
not to take out of a mahal any land which has 
been allotted to that mahal or to interfere with 
the share of Government revenue which has 
been declared to be payable by each mahal, but 
simply to seek a declaration that tile plaintiff is 
the owner of the patti or mahals jointly re¬ 
corded in the name of the parties, the suit is 
not barred by the provisions of S. 233 (k): A. I . 
R. 1926 Oudh 338, Foil. [P 555 C 1] 

Ali Muhammad —for Appellant. 

Mohammad Ayub —for Respondents. 

Judgment.— This is an appeal from 
a decree of the Subordinate Judge, Rae 
Bareli, dated 9th December 1926, setting 
aside a decree of the Munsif, Rai Bareli, 
dated 7th October 1926. 

The appeal arises out of a redemption 
suit. The plaintiffs, who are tho sons of 
one Mohammad Yakub, sued to redeem 
certain plots in village Chak Bahadurpur 
in the district of Rae Bareli. Moham¬ 
mad Yakub mortgaged the plots in 
suit (Nos. 58, 77, .and one-fourth of 72) 
to one Kallu for Rs. 50 on 3rd July 1894. 
It was a possessory mortgage. One San- 
kata sold certain plots, including No. 72, 
in execution of his decree against Moham¬ 
mad Yakub. The property was purchased 
by defendant 1 (Mr. Wajid Ali) at the 
auction sale in December 1896. He got 
possession of the property as auction- 
purchaser in April 1897. Thus he be¬ 
came the owner of plot 72, one-fourth of 
which had been held by Kallu mortgagee 
along with Nos. 58 and 77 in suit. He 
redeemed the mortgage of 1894 from 
Kallu in December 1897, and -got posses¬ 
sion of the entire property comprised in 
tho mortgage. Tho village Chak Baha¬ 
durpur was partitioned in 1900 and tho 
plots which had been purchased by de¬ 
fendant 1 at the auction sale (along with 
Nos. 58 and 77) whore entered in his 
name in a chitthi which was decribed as 
the chitthi appertaining to the 4-annas 
share of Mohammad Yakub, The words 

bazar iye rehan ” were noted against 
Nos. 58 and 77 in the column of remarks 
in the said chitthi. In the chitthi which 
was prepared in the name of Mohammad 
Yakub it was expressly stated that it was 
tho chitthi of Mohammad Yakub’s 4- 


annas share excluding the land which had 
been sold away at the auction sale. 

The plaintiffs brought the present suit 
for redemption of Nos. 58 and 77 com¬ 
prised in the mortgage of 1894, alleging 
that the mortgage was satisfied as defen¬ 
dant 1 had cut down certain trees and 
appropriated the entire produce of grove 
No. 72. 

The claim was resisted by defendant 1 
on various grounds. 

The first Court dismissed the suit on 
the ground that defendant l’s title had 
become perfect by partition. The plain¬ 
tiff's appeal was, however, allowed by the 
learned Subordinate Judge of Rae Bareli. 
Defendant 1 has now come to this Court 
in second appeal. 

I think there is no substance in this 
appeal. I have carefully examined the 
tarz taqsim ” (Ex. A-6) and the parti- 
tition “ chitthis ” (Exs. A-3 to A-5). 
These documents show that Mohammad 
Yakub was owner of all the plots relating 
to the 4-annas share whether men¬ 
tioned in his chitthi (Ex. 4-A) or in Mir 
Wajid Ali’s chitthi (Ex. A-3) with the 
exception of the land sold at auction sale 
and that Nos. 58 and 77 which had not 
been purchased by Mir Wajid Ali at auc¬ 
tion sale were held by him simply as a 
mortgagee and not as a proprietor. The 
chitthi of Mir Wajid Ali (defendant 1) 
comprises tho plots possessed by him 
partly as an auction-purchaser and partly 
as a mortgagee. I agree with the findings 
of tho learned Subordinate Judge on thesd 
points. Mir Wajid Ali, defendant 1, was 
not a recorded cosharer. He had pur¬ 
chased certain plots at auction sale and 
no separate chitthi should have been pre¬ 
pared in his name; but it appears that 
the chitthi was prepared according to the 
special provisions in the tarz 'taqsim, 
by which it was provided that a separate 
chitthi would be prepared in the name 
of Mir Wajid Ali for the land in posses¬ 
sion. There is nothing to show that Mir 
Wajid Ali was any party to the partition 
case. There was no partition between 
Mohammad Yakub and Mir Wajid Ali 
inter se. In ray opinion the learned 
Subordinate Judge was perfectly right in 
holding that the prrtition of 1900 does 
not confer proprietary title upon Mir 
Wajid Ali in respect of Nos. 68 and 77 
and that Mir Wajid Ali was holding the 
said plots comprised in the mortgage of 
1894, as a mortgagee in place of Kallu 
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from whom he had redeemed the mort¬ 
gage. S. 233 (k), Land Revenue Act, does 
not bar the present suit. As pointed out 
in the case of Phuljhari V- Mar Prasad 
( 1 ): 

Where, in the partition proceedings no ques¬ 
tion of title as between the parties is raised and 
in his suit the plaintiff does not seek to alter 
the constitution of the mahal as found by the 
revenue authorities, the object of the suit being 
not to take out of a mahal any land which has 
been allotted to that mahal or to interfere with 
the share of Government revenue which has 
been declared tote payable by each mahal, but 
simply to seek a declaration that the plaintiff 
is the owner of the patti or mahals jointly re¬ 
corded in the name of the parties, the suit is 
not barred by the provisions of S. 233 (k). Land 
(Revenue Act. 

The principle of that decision applies 
to the present suit. The representatives 
of Mohammad Yakub do not want to dis¬ 
turb the partition of 1900. The learned 
Subordinate Judge was perfectly right in 
holding that the mortgage of 1894 is still 
redeemable, so far as Nos. 58 and 77 are 
concerned. 

The onus lay upon the appellant to 
show affirmatively that the decision of 
the lower appellate Court was wrong. So 
far as I see no case has been made out to 
disturb the judgment of the learned Sub¬ 
ordinate Judge. Hence I dismiss the ap¬ 
peal with costs. The decree of the lower 
appellate Court is confirmed in all res¬ 
pects, so far as Nos. 58 and 77 are con¬ 
cerned . 

R - D - _ Appeal dismissed. 

(1J A. I. R. 1926 Oudh 338=1 Luck. 318. 
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Pullan, J. 

Mohan and others —Appellants. 


v. 

King-Empcroi —Opposite Party. 
Criminal Appeal No. 311 of 1927 De- 
cidecl on 28th June 1927, against order 
of Hist, and Sess. Judge, Sitapur, D/- 18th 
May 1927. 


one injury on 


Criminal trial—More than 
head — 1'rcsutnpti on. 

When a man receives three injuries only on 
the head it is mo*t improbable that he was at¬ 
tacked by more than two persons. The tradition 
that there could be one accused person for every 
injury is unsound. [p 555 2 j 

liyder lluscin and K. II. Ash ra f —for 
Appellants. 

II. K. Ghosh —for the Crown. 


Judgment. —This is an appeal in a 
case in which the learned Sessions Judge 
of Sitapur has convicted three persons of 
an offence under S. 304, I. P. C. If I 
were only to read the last page of the 
judgment of the learned Sessions Judge 
I would find it difficult to understand 
how this was a case under S. 304. The 
learned Judge appears to have thought 
that Ishuri came towards the village 
where the accused lived and they, fearing 
that he had come to help a relation 
named Sheodin, who had been injured 
two days previously in a fight with 
Mohan, one of the accused, “wanted to 
put an end to his life or at least to 
disable him for any assault,” and ap¬ 
parently in pursuance o'f this object they 
assaulted Ishuri who was alone and had 
no chance against the three assailants, 
and as the Judge says : 

They caused fatal injuries to a man without 
any provocation and cannot, therefore, claim to 
have any ‘mitigating circumstance in their 
favour. 

On this view the Judge should have 
held that the case was one of murder. 
But apparently the Judge has not quite 
correctly stated what he really believes 
to have happened. What he thinks is 
that there was a sudden fight, and be¬ 
cause he does not know who began it he 
Has given the accused the benefit of the 
doubt. This is the best view that I can 
take of the judgment, but I admit that 
I am only prepared to uphold the deci¬ 
sion that the case is one under S. 304, 
because I take an entirely different view 
of the case from the learned Judge. 

Ishuri had threo injuries on the head 
and no more. At this point the Judge is 
wrong because he did not understand the 
medical evidence. When a man receives 
three injuries only on the head it is most 
improbable that ho was attacked by more 
than two persons. The tradition of this 
country that there could he one accused 
person for every injury is unsound. In 
this particular case I find, and the learnedi 
Judge noticed the fact, that at first there 
were five accused persons, hut when the 
medical evidence showed that there were 
only three injuries two of these were 
turned into spectators. The witnesses 
were quite as ready to accuse all five as 
they were to accuse three, but they modi¬ 
fied their evidence in accordance with the 
medical report. The case has been run 
by Tika who is an enemy of Mohan ac- 
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cused, and the two persons, whom he 
had left along with Mohan are his 
brother B.indhu and his close relation 
Jagannath. The Judge has acquitted the 
two on-lookers Mata Din and Gaya Din, 
but he has convicted the other three 
because, owing to his misunderstanding 
•of the medical evidence, he thinks that as 
there were so many injuries there must 
have been more than one assailant. He 
•does not believe any of the oral evidence 
or at least he gives reasons for me to dis¬ 
believe it. On the other hand he gives a 
very strange reason for disbelieving the 
defence evidence. Mohan, accused, said 
th it he had a fight with Ishuri, that 
Ishuri knocked him down and that three 
friends of Ishuri came up and hit Ishuri 
by mistake for Mohan. The Judge dis¬ 
believes the evidence of Mohan’s defence 
witnesses because, instead of supporting 
this ridiculous story, they say that the 
fight was between Mohan and Ishuri 
•only. This, in my opinion, is exactly 
what happened. Ishuri had a lathi and 
Mohan had a lathi. They had a fight 
possibly for the reason stated by the 
lower Court. In the course of that fight 
Ishuri was completely worsted and he 
died from his injuries. Mohan went 
back to the police station where he dis¬ 
played the injuries which he had re¬ 
ceived two days before, so that he might 
at worst put up a idea of self-defence 

T, therefore, hold that this was a case 
of a sudden fight and that it does fall 
under S. 304 and not under S. 302, but 
I do not believe that anybody except 
Mohan assaulted Ishuri. I, therefore, 
uphold the decision of the lower Court 
as to Mohan alone whose sentenco of 
seven years’ rigorous imprisonment is 
not excessive, but I allow the appeals of 
Band hu and Jagannath and set aside 
itheir convictions and sentences. 

G.B. Order modi tied. 

A. I R 1927 Oudh 556 

Stuart, C. J., and Raza, J. 

Gaya line Singh and others — Plaintiffs 
— Appellants. 

v. 

Jlimmat Balladttr SingJi and another - 

Defendants — Respondents. 

Second Appeal No. 405 of 1926, Deci¬ 
ded on 15th March 1927, from decree 
of Dist. Judge, Rai Bareli, D - 16th 
August 1926. 
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Landlord and Tenant—Thekadars lender set¬ 
tlement Court decree treated as under-propria - 
tors for more than tu'elve years—They cannot be 
refused that status. 

Even where persons had obtained nothing 
more than a right as tbekadars under the set¬ 
tlement Court decree yet where they have been 
treated as under-proprietors for a consecutive 
period of more than 12 years it is not open to 
the Courts to refuse them recognition as under¬ 
proprietors : A. I. R. 1922 2\G\, 3 ->3, Foil. 

[P 557 C 1] 

Zahur Ahmed — for Appellants. 

Bisheshar Nath Srivastava —for Res¬ 
pondents. 

Judgment. —This appeal raise? a ques¬ 
tion as to how far the Courts will recog¬ 
nize a title to under-proprietary rights 
in Oudh based upon continued recognition. 
The predecessor-in-interest of the plain- 
tiffs-appellaDts was the superior proprie¬ 
tor of the village. The predece9sors-in- 
interest of the defendants attempted to 
obtain under-proprietary rights at the 
time of the First Regular Settlement. 
They did not succeed in obtaining a decree 
for those rights. They did obtain by con¬ 
sent a decree to be considered holders of a 
theka for the term of that settlement and 
that settlement only. That settlement 
expired in 1896. As has not infrequently 
happened in Oudh, although their legal 
title was to nothing more than a theka, 
which expired in 1896 they proceeded to 
exercise rights over the property to which 
they were not entitled under that theka. 
We have it that they made transfers of 
the property without objection ; and, 
what is more surprising, we find that the 
predecessor-in-interest of the plaintiffs* 
appellants, that is to say, 1 he superior 
proprietor himself recognized their right 
to transfer, for he brought to sale that 
right of transfer in execution of a decree. 
When the settlement expired in 1896 the 
Settlement Officer, who, on the basis of 
the former decree should have decided 
that the defen:lants-respondents had no 
rights of any kind remaining in the vil¬ 
lage, proceeded to treat them not only as 
tbekadars but as under-proprietors. He 
undoubtedly was not justified in doing 
this but be did this. His recognition of 
their rights might not have got for very 
much, but we have a very important fact 
that in the preparation of the Dasture 
Dehi, or the record of custom of the vil¬ 
lage Ex. A-4, the predecessor-in-interest 
of the defendants-respondents asserted 
that they had under-proprietary rights 
and the predecessor-in-interest of the 
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plaintiffs-appellants, as superior proprie¬ 
tor, admitted that fact. From 1896 on¬ 
wards there had not been any disturbance 
of that situation. The plaintiffs-appel- 
lants’ predecessor-in-interest has given 
rjeeipts for rent recognizing them as under¬ 
proprietors. There are several of these 
receipts upon the record. When the 
p l aintitfs-appellants’ predecessors-in-in- 
terest sought to eject the other side as 
ordinary tenants through the revenue 
Courts he was not permitted to do so. 
This is clear .from the judgment Ex. A*8 
of the Commissioner of Lucknow, dated 
the 23rd July 1918. Great stress has 
been laid in appeal upon the fact that in 
a case arising between the predecessor-in 
interest of the plaintiffs-appellants and a 
third party, the late Court of the Judicial 
Commissioner found that in that case 
under-proprietary rights had not been ac¬ 
quired by adverse possession. But the 
Court did not hold that such rights could 
not be acquired by adverse possession ; it 
held only that in the circumstances of 
that particular case the period of con¬ 
secutive possession had not been sufficient. 
Now here we have it that from 1896 on¬ 
wards these people are holding as under¬ 
proprietors -against the superior proprie¬ 
tors .and the superior proprietors have 
recognized that title. In these circum¬ 
stances it may not be that the title is ac¬ 
tually created by adverse possession, but 
those words sufficiently describe the situa¬ 
tion. What appears to us is this. In 
the deciston of their Lordships of the 
Judicial Committee in Pirthipal Singh v. 
Oanesh Din Singh »(1) it was laid down 
that even where persons had obtained 
nothing more than a right as thekadars 
under the settlement Court decree yet 
where they had been t rex ted as under- 
proprietors for a consecutive period of 
more than 12 years it was not open to the 
■ Courts to -refuse them recognition as 
under-proprietors. This is exactly what 
we propose to do here. The plaintiffs ap- 
pellants have apphed f ora declaration 
that the defendants have no under-proprie- 
ai y rights and that declaration has 
been rightly refused them* by the Courts 

below. We, therefore, dismissthis appeal 
with costs. * 1 

D D - Appeal dismissed. 


(1; A. 1. K. 1922 P. O. 3S3=*5 O.C. 396 (P.C.j. 
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Stuart, C. J., and Raza, J. 

Chedilal —Defendant— Appellant. 

v. 

Deputy Commissioner, Kheri, and an¬ 
other — Plaintiff “and Defendant—Respon¬ 
dents. 

Second Appeal No. 112 of 1927, Deci¬ 
ded on 13th September 1927, from 
decree of 1st Sub-Judge, Kheri, D - 25th 
February 1927. 

Words — Haq-i-chaharum. 

A vendee as well as a vendor is liable to tlio 
payment of haq*i-chaharam : A. I. B. 19*7 
Oudh 316, Foil. [ 1 * 557 q 

N. C. Dutt —for Appellant. 

R. G. Thomas —for Respondents. 

Judgment. The learned counsel for- 
the appellant has stated that he is unable 
to argue in suppoit of the plea that the 
transaction in question did not amount to 
a sale and that he is, therefore, unable to 
argue that the Oel Estate is not eutitled 
under the custom to exact haq-i-chaharum 
in respect of this transaction. In view 
of a recent decision of the Bench of this 
Court in 13hagai v. Deputy Commissioner, 
Gonda (1) he accepts the position that a 
vendee as well as a vendor is liable to the, 
payment of haq-i-chaharum. He has onlyj 
argued the remaining point. His case is 
that, on the evidence, tiie value of the 
groves was Rs. 700 only and that in these 
circumstances the decretal amount should 
be reduced to Rs. 175. According to -his 
view this question was not decided by 
the lower appellate Court. In the judg¬ 
ment of the lower appellate Court it is 
said : 

It is not disputed by the defendant-respondent 
that the amount due on the deed of mortgage 
and the two decrees came on calculation on the 
date of the compromise to Rs. ‘2.023. 

The learned counsel argues that this is 
not a finding as to the market value. We 
have gone through the record and we find 
that case was put forward by the plain¬ 
tiff-respondent that, inasmuch as the con¬ 
sideration for t he sile was Rs. 2,023, the 
market value of the groves must also he 
taken to ho Rs. 2,023. Having proved 
that the consideration for the transaction 
was Rs. 2,023 he did nothing more. Wo 
consider that proof of the consideration 
of the transaction is pritna facie proof 
that the market value of the groves was 
Rs. 2/123. It was for the appellant to 
(1) A. 1. Ii. 1927 Oudh 316. 
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rebut this evidence. He called two wit¬ 
nesses whose evidence, if believed, would 
show that the value of the grove was only 
Rs. 700. The learned Subordinate Judge 
who heard the appeal did not determine 
the question of fact as to whether the evi¬ 
dence of these witnesses? should be ac¬ 
cepted aud it is open to us either to return 
the case for a finding upon this point or 
to take action under the provisions of 
S. 103, Civil P. C. The evidence on the 
record is sufficient for us to decide the 
matter, and we do not consider that the 
parties have any right to produce further 
evidence. We find that the evidence of 
the witnesses produced by the appellant 
was vague and unconvincing. It would 
seem almost incredible if the vendee, who 
was clearly entitled to recover Rs. 2,023 
in cash, would be satisfied in accepting in 
lieu groves worth Rs. 700 only, and we 
accept the evidence adduced by the plain¬ 
tiff-respondent as sufficient to prove that 
the value of the groves was Rs. 2,023. 
We, therefore, dismiss this appeal with 
costs. 

D O, Appeal dismissed. 


Plain- 
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Stuart, C. J., and Raza, J. 

Gaya Din Singh and others 
tiff's — AppeU ants - 

v. 

Madho Singh — Defendant - 
dent. 

Second Appeal No. 227 of 
cided on 71la November 1927, 
creo of Dist. Judge, Fyzabad, 

March 1927. 

Hindu Law — H'idoto — ‘Alienation with the 
consent of reversioner is valid. 

Where not only did the ucirest reversioner 
•consent to the .alienation by a Hindu widow, 
but he actually joined in the execution of the 
de^d of gift. 

J[eld : th it the deed of gift cannot be sot 


— Respon- 
1927, De- 

frotn de- 
D - 15th 


aside bv the consenting reversioner 


A. I. It. 


19'7 Oudh i 139, and .1. I. It. 10^7 P- C. 227, 
Foil. CP 5^3 C 2] 

Liam Prasad and Moti Dal Saksena 
for Appellants. 

JJish eshiear Nath Srivastava — for 
Respondent. 

Judgment.—In this appeal we are 
concerned with the validity (if a deed of 
gift executed jointly by a Hindu widow, 
with the estate of a Hindu widow 


under the Mitakshara law, and Jaskaran 
Singh, who was at the time the nearest 
reversioner to the estate. Not only did 
Jaskaran Singh join in th% execution of 
that deed of gift but he subsequently 
confirmed his action. On the death of 
the lady, Jaskaran Singh was the person 
who under the Mitakshara law was en¬ 
titled to inherit the estate. The vali¬ 
dity of the deed of gift is now disputed 
by Jaskaran Singh himself and by three 
persons to whom he has transferred his 
rights in the estate. The three persons 
in question are reversioners standing 
more remote than Jaskaran Singh. They 
had no claim to succession under the 
Mitakshara law on the death of the 
widow. The point of law might have 
necessitated a more or less lengthy dis¬ 
cussion, had it not been decided by this 
Bench on 13th September 1927, after the 
present appoal was admitted. It was 
decided by this Bench in Jumna Kuar 
v. Madari Singh (l). Before this Bench 
arrived at that decision their Lordships 
of the Judicial Committee had considered 
the point once more. They considered 
the point in Hamgowda Annagwada 
Patil v. Bhansaheb (2) on 11th July 
1927. but at the time of the previous 
decision of this Bench, that decision had 
not reached India. The decision of this 
Bench is in accord with the authority of 
their Lordships. In the decision of 
their Lordships of the Judicial Com¬ 
mittee, to which we have just referred, 
a deed of gift executed by a Hindu widow 
with the consent of her husband’s near¬ 
est heir ‘was held to be an alienation , 
justified by the law. Our decision stated 
the same principle in the following 
words of the head note : 

A gift by a Hindu widow, which she is 
not ordinarily competent to m:iko o.in bscome 
a valid alienation if made with the consent of 
her husband’s kindred, subject to the quali¬ 
fication that if her husband has no kindred 
or the kindred have failed before they have 
had an etlective opportunity of objecting, the 
abstention to object cannot be regarded as a 

consent. 

In the present appeal, as has already 
been noted, not only did the noirest 
reversioner consent to tho alienation 
but ho actually joined in the execution 
of the deed. For these reasons wo dis¬ 
miss this appeal with costs. 

N.K. Appeal dismissed. 

~~ (1) A I. R. 1927 Oudh -ltilb 

(2; A. I. R. 1927 P. C. 227. 
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A. I. R. 1927 Oudh S59 (1) circumstances or i 

Stuart, C. J., and Wazir Hasan, J. before them. Th< 

n , ,- t-w c j * ,, will be found in i 

Dal Chand Defendant Appellant. sions of hhfl , n . 4 -.„ j 
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Mt. Darn Piari and another —Plaintiffs 
—Respondents. 

Second -Rent Appeal No. 21 of 1926, 
Decided on 12th January 1927, from the 
decision of Offg. Dist. Judge, Hardoi, D/- 
24th February 1926. 

Co-sharer—Suit by cosharer against lambar¬ 
dar for profits—Court can grant profits on the 
basis of demand . 

A Court is certainly competent to award a 
share of the profits of an estate in favour of a 
sharer as against a lambardar on the basis of a 
demand when there is a finding to the effect 
that the lambardar has collected more than he 
admits that he has collected: A. I. R. 1926 
Oudh 591, Foil. [P 559 q 

Tulsi Prasad —for Appellant. 

J. K. Tondon —for Respondents. 

Judgment. This second appeal arises 
out of a suit for profits brought by two 
ladies plaintiffs-respondents, who are 
sharers in the village, against the defen¬ 
dant-appellant, who is lambardar of the 
village. The suit was brought in a re¬ 
venue Court under the provisions of 
S. 108, Cl. 15. Act 22, 1886. The de¬ 
fence set up by -the defendant-appellant 
was in the main that the plaintiffs had 
collected their full share of the profits. 
The trial Court found upon the evidence 
that the plaintiffs had collected nothing, 
that the defendant-appellant had collected 
the rents in respect of the plaintiff’s share, 
that he had deliberately recorded in the 
village papers collections less than the 
collections which he had actually made, 
that he was in the habit of recording in 
the village papers collections less than he 
had actually made, that he kept books of 
account which he had not produced and 

haC l fU 1 °PP° rfc unity of collect- 
in the rents in full. The trial Court, 
therefore, gave the plaintiffs-respondents 
a decree upon the basis of demands and 
not upon the basis of the collections re¬ 
corded m the village papers. The learned 

Jnnn'n W,, . lle the decree 

upon a minor point, accepted all theso 
findings as correct. “ ° 

The main point which we have to de¬ 
cide in the appeal before us is whether in 
cecond appeal wo should disturb the decree 
on the ground that under the law the 
Courts below had no right to pass a 
decree upon the basis of demands in any 


circumstances or at any rate on the facts 
before them. The law upon the subject 
will be found in a large number of deci¬ 
sions of the late Judicial Commissioner’s 
Court. These decisions have been re¬ 
considered to a certain extent by a Bench 
of this Court in Fateh Narain Das v. 
Abdul Rahman (1). At p. 778 of 3 O. W. 
N. this decision laid down the following 
principle: 

It is certainly open to the Courts in awarding 
a share of the profits of an estate in favour of a 
sharer as against a lambardar to arrive at a 
conclusion upon the facts, that the lambardar 
has collected more than he admits that he has 
collected, and to give a share of profits based 
upon such a finding. 

This is what the Courts below have 
done here. They have fcund on the facts 
that the lambardar has collected more 
than he admits that he has collected and 
have found further upon the facts that he 
has collected the full demand. These 
findings are legal findings based upon ad¬ 
missible evidence. 

We do not find that the Honorary As¬ 
sistant Collector, who tried the original 
suit, committed any error of procedure 
and we consider that he neither excluded 
any evidence improperly or admitted any 
evidence that he should not have<admitted. 
We find that the decree has not awarded 
the plaintiffs-respondents anything more 
than the amount which they claimed in 
their plaint. We, therefore, dismiss this 
appeal with costs. 

j Yj__ Ap peal dismissed. 

(l) A. I. R. 192(5 Uudh 593=3 0. W.iM. 7 < 6 . 


A I R. 1927 Oudh 559 (2) 

Stuart, C. J., and Raza, J. 

Mt. Raj Kunwari and others —Plaintiffs 
—Appellants. 

v. 

Uma Prasad and others —Defendants— 
Respondents. 

Second Appeal No. 388 of 1926, Deci¬ 
ded on 30th August 1927, from judgment 
of Sub-Judge. Gonda, D/- 21st August 

Alluvion and Diluvion—Rand formed in a 
river tohtch is identifiable remains the nro- 
2 >crtrj of the original owner. 

Where land which is formed in a river is 
identifiable and has been identified, it remains 
the property of the original owner and cannot 
bo claimed by a neighbour as land formed bv 

Tc kT Foil • 703 (P - C '> and A - *.-1927 

J. G. 89. Loll. [P 560 Cl] 
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Ji. T Vasim and Moti Lai Saksena — for 
Appellants. 

H. Husein and Gurcharan Lai —for 
Respondents. 

Judgment —-We are of opinion that 
the findings of fact of the lower appellate 
Court conclude the matter and that no 
second appeal lies. The lower appellate 
Court has found that the land in question 
is identifiable and that it has not been 
formed by gradual accretion. It has gone 
out of its way to add that it has not been 
formed by slow and imperceptible accre¬ 
tion, but the finding that it has not been 
formed by gradual accretion is indepen¬ 
dent of the finding that it has not been 
formed by slow and imperceptible accre¬ 
tion. In any circumstances the finding 
that the land is capable of identification 
would settle the question. To quote the 
words of Lord Robertson in the case of 
Jaggot Singh v. Brij Nath Kunwar (1), 
which were repetted in the case of 
Keshaca Prosad Singh v. Seiretarg of 
State (2) : , . 

Neither the specific provision of the first sub¬ 
section nor the gener.il principles of equity and 
justice lend the slightest support to the preten¬ 
sion of the appellant, which is to land that 
would be gained not from the river but from a 
neighbour. 

The land is ideatifitble and has been 
identified as the resdondents’ land. We, 
therefore, dismiss thisappetl with costs. 

N.K. Appeal dismissed. 

(1) [i90j]r"27 Gal. 76-t^27 I.a7*81 —1 C. w7N. 

555=7 Sir. GOO (P. C.). 

( >) A. I. R. 1927 P. C. 89 = 3 Pat. 431=54 I. A. 

150 (P. C.). 


A. I R. 1927 Oadh 560 

Raza, J. 

Sarju Singh— Plaintiff—Appellant. 

v. 

Dliani Ham — Defendant—Respondent. 

Second Appeal No. 179 of 1927, De' 
cided on 25th August 1927, from decree of 
1st Addl. Sub-Judge, Lucknow, D/- 8th 
February 1927. 

Civil F. c., O. 32. B. 4 (3) — Suit a,ja’nst 
minor represented by certificated guardian — 
Suit decreed ex parte — Decree is binding on 
the minor. 

Consent of a proposed guardian ad litem re¬ 
quired by sub-R. 3, of rule 4 need not be express, 
but. it may be an implied one. Therefore an ex- 
pirte decree against a minor represented by his 
mother, who is his certificated guardian, with 
her implied consent is binding on him : .1. I. li. 


1927 

1925 Mad. 30 (F. B.) ; A. I. Ii. 1921 All. 393 - 
A. I. H. 1923 Fat. 231 and .4. I. Ii. 1927 Oudh. 
173, Foil. [P 5G0 C 2] 

llakimuddin —for Appellant. 

D. K. Seth —for Respondent. 

Judgment. —This is an appeal from a 
decree of the Additional Subordinate 
Judge,. Lucknow, dated 8th February 
1927, setting aside a decree of the Second 
Munsif, Lucknow, dated 30th September 
1926. 

The appeal arises out of a suit brought 
by the plaintiff for cancellation of an ex- 
parte decree, which was passed against 
him as a minor under the guardianship of 
his mother who was his certificated guar¬ 
dian. The decree was passed by the Addi¬ 
tional Judge of the Small Cause Court, 
Lucknow. The ground on which the 
plaintiff prayed for cancellation of the 
aforesaid decree was that he was not pro¬ 
perly represented in the Court of Small 
Causes. It was further alleged that the 
decree was obtained by fraud, but the 
plea of fraud was subsequently withdrawn 
by the plaintiff. 

The claim was resisted by the defen¬ 
dant on various grounds. 

The le timed Munsif decreed the plain¬ 
tiff’s claim ; but the learned Additional 
Subordinate Judge rejected the claim on 
appeal. The plaintiff has now come to 
this Court in second appeal. 

In my opinion there is no force in this 
appeal. 

The only point for determination 1 in 
this appeal is whether O. 32, R. 4, Civil 
P. C., requires that the consent of a per¬ 
son for his appointment as guardian ad 
litem should be express. This point was, 
in my opinion, rightly decided by the 
lsarded Additional Subordinate Judge 
against the plaintiff. ft was held in the 
exse of V. Sriramulu v. P. Lakshininara -, 
gan (L) that O. 32, R. 4, Civil P. C., does; 
not require that the consent of a person, 
for the appointment as guardian ad litem 
should be express ; it may be an implied 
one. It was held in Chattar Singh v. Tej 
Singh (2) and Tajeshwar D utt v. Lakhan 
Prasad (3) that the consent may be im¬ 
plied. It was held in the latter case that 
where the certificated guardian, the 
mother of the minor, was served with 
notice that it was proposed to appoint 
her the guardian ad litem of her son and 

(1) aIk. 1925 Mad. 30 4 7 "Mad. 7S3~(F.B7>. 

(•2) A.I.R. 19-21 All. 393=43 All. 104. 

(3J A.I R. 1923 Pat. 231 = 2 Pat. 29G. 
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Kalu Ram v. Gaya Dtn 


no objection was taken by the mother, 
the Court might properly assume that 
the mother had no objection to the pro¬ 
posed appointment, and that she in fact 
^consented thereto. It was held by a 
1 Bench of this Court in the case of Shiam 
Bahadur v. Brij Ki shore (4) that the con¬ 
sent of a proposed guardian ad litem re¬ 
quired by sub-R. (3), R. 4, O. 32, Civil 
P. C., need not be express and it may be 
implied one. 

I think the learned Additional Subordi¬ 
nate Judge was perfectly -right in allow¬ 
ing the defendant’s appeal. I can find no 
ground for interference and dismiss the 
appeal with costs. 

J - v - Appeal dismissed. 

(4) A.I.R. 1927 Oudh 178. “ 
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Stuart, C. J., and Raza, J. 

Kalu Ram and others —Plaintiffs — 
Appellants. 

v. 

Gaya Din and another Defendants— 
Respondents. 

Second Appeal No. 15L of 1927, Deci¬ 
ded on 13th September 1927, from decree 
of Sub Judge, Partabgarh, D/- 24th Janu¬ 
ary 1927. 

Civil P. C., O. 22, R. G— Death after prelim¬ 
inary decree. 

Death of a defendant after preliminary and 
before final decree does not cause a suit to 
abate: A. I. R. 1927 Oudh 156, Foil [p 561 C 2J 

Niamat Ullah and Ali Zaheer—iox 
Appellants. 

Radha Krishna— for Respondent 1 . 

Judgment.— Kalu Ram and Sri Nath 
instituted a suit on 19th February 1923 
against Sitla Din and Mt. Rajwanti on 

oht . baS J S of a deed of mortgage. Thev 
O) tanned a Preliminary decree on 5 th 

sm , et T ,er If' ° n 18th July 1924 
N.th V' n i dl A d ' In ° cfc ober 1925 Sri 

Ram .nTti ° n 4th Murch 192G ‘Kalu 
nftho i ho re P rescn tat i v es- i n - i n teres t 
of the deceased Sri Nath applied for a 

that theT a r !!'° Same fcime applied 

that the names of the represen tat i ves-in - 

nterest of the deceased Sitla Din should 
be substituted for the name of Sitla Din 
rhe Courts below have treated the matter 
as covered by the provisions of O oo j^ r 3 
and 4, and have held that the right of the 
plainti!l has abated. The present appeal 
is hied. 1 


•There is very little to be said in this 
matter as almost a similar case was deci¬ 
ded by a Bench of this Court on 26th 
February 1927 AIt. LaJchpati Kuar v. 
Daulat Singh (l). The decision of the 
learned Subordinate Judge in appeal was 
passed on 24th January 1927 and it was 
thus not possible for him to know the 
view which was taken subsequently by 
the Bench of this Court. In that deci¬ 
sion it was laid down that O. 22, R. 4 did 
not govern such proceedings. It follows 
that (X 22, R. 3 would also not govern 
such proceedings. It was determined in 
that case that there can be no question 
of the surviving of a cause of action in 
a suit when a judgment has been pro¬ 
nounced in respect of*that cause of action. 
By the effect of the judgment the decree 
takes the place of the cause of action 
either by affirming it or by rejecting it. 
According to the provisions of O. 22, R. 6, 
no abatement takes place by reason of 
the death of either party between the 
conclusion of the hearing and the pro¬ 
nouncement of the judgment. This rule 
limits the meaning of the word “ suit ” 
to the conclusion of the hearing of the suit. 

In that appeal attention was drawn 
to the fact that if a suit was held to 
abate after the passing of a preliminary 
decree the effect would be that the prelim¬ 
inary decree would beset aside and in that 
connexion it was pointed out that, under 
a recent decision of their Lordships of the 
Judicial Committteo in Lachmi Naraiti 
Marirari v. Balma/.und Marivari (2), 
their Lordships have stated that after a 
decrco has once been made in a suit, the 
only method of avoiding.that decree is by 
its reversal on appeal. Of course the 
decree might become incapable of execu¬ 
tion for failure to execute it within the 
period prescribed by law, but if the argu¬ 
ment which found favour with the lower 
Courts were accepted, the preliminary 
decree of oth September 1923 would be 
set aside otherwise than by reversal on 
appeal while there was still a period 
within which it could lie given effect to. 
We have heard the arguments of the 
learned counsel for the respondents. He 
has not been able to s itisfy us that there 
is any reason why we should take a view 
contrary to the view taken in Mt La/h- 
pati Kuar v. Daulat Singh (l)^ Had ho 

(I) A. I. R. 1927 Oudh 17G. ” 

(J) A. 1. R. 1921 1>. C. 19^ —1 p lt ci~ 

1. A 821 (P. C.>. Gl_oJ 
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been able to persuade us that the view 
taken in that appeal was not the correct 
view, we should have referred the point 
to a Full Bench. But, as we accept the 
statement of the law taken in the pre¬ 
vious case we allow the appeal. The 
result is that the Court will dispose of 
the application for final decree in the 
manner required by law upon the merits. 
The respondents Gaya Bin and Mt. Raj- 
( wanti will pay their own costs relating 
to this matter and those of the appel¬ 
lants in this Court and the Courts 
below. 

N.K. Appeal allowed 
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Wazir Hasan and Gokaran Nath 

Misra, JJ. 

Agha Mohainviad I bn All —Plaintiff— 
Appellant. 

v. 

Zohra Begam and others — Defen¬ 
dants—Respondents. 

First Appeal No. 115 of 1926, Decided 
on 26th August 1927, from decree of 
Addl. Sub-Judge, Lucknow, D29th 
April 1926. 

Mahomedan Law—M ulna is no/ valid if at 
the time lhe woman is found to be the married 
wife oj another person—Aclcnowlcdgment of a 
g re at-tjr andfather in respect of a person claim¬ 
ing to be the great-grandson is of no avail. 

In the proper sense there is no legitnitation 
under the Mahommedan law. Under that law 
a son to be legitimate must be the offspring of a 
man and his wife, or of a man and his slave. 
Any other offspring is the offspring of zina, that 
is. illicit connexion and cannot be legitimate. 
The term “wife" necessarily connotes marriage, 
but as marriage may be constituted without 
any ceremonial, the existence of a marriage in 
any particular case may be an open question. 
Direct proof may be available but if there be no 
such, indirect proof may suffico. An acknow¬ 
ledgment of legitimacy in favour of a son is one 
way of indirect proof. This acknowledgment 
must be not merely of sonsbip, but must be 
made in such a way that it shows that the 
ackuowledgor meant to accept the other not 
only as his son, but as his legitimate son. It 
must not be impossible on the face of it, i. e.. it 
must not be made when the ages arc such that 
it is impossible in nature for the acknowledgor 
to be the father of the acknowledgee, or when 
mother spoken to in acknowledgment, being the 
wife of another or within prohibited degrees of 
the acknowledgor, it would be apparent that the 
issue would be the issue of adultery or incest. 
The acknowledgment may be repudiated by the 
acknowledgee. But if none of these objections 
occur, the acknowledgment lias more than a 
mere evidential value. It raises a presumption 
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of marriage—a presumption which.may betaken 
advantage of either by a wife-claimant or a son- 
claimant. Being, however, a presumption of 
fact, and not juris et de jure , it is like every 
other presumption of fact, capable of being set 
aside by contrary proof. The result is that a 
claimant-son who has in his favour a good ac¬ 
knowledgment of legitimacy is in this position. 
The marriage will be held proved and his legiti¬ 
macy established unless the marriage is dis¬ 
proved. Unless the claimant establishes his 
acknowledgment, the onus is on him to prove 
a marriage. Once he establishes an acknow¬ 
ledgment, the onus is on those who deny a 
marriage to negative it in fact. If at the time 
of the taking place of the alleged mutaa, the 
woman was the mirried wife of another person, 
there cannot be a valid union: A.I.-R. 192*2 
P. C. 159, Foil. [P 565 G 2] 

Ghulam Hasan and Saliq Ram —for 
Appellant. 

Moti Bal Nehru, M. N. Chak and 
Mir.za Abid Husain —for Respondents. 

Judgment. —-This is the plaintiff’s 
appeal from the decree of the Additional 
Subordinate Judge of Lucknow, dated 
29th April 1926. 

The relief for which the suit out of 
which this appeal arises was laid was 
one of declaration as to the plaintiff’s 
status of a legitimate son of one Agha Ali 
Ibn Mohammad alias Chhajjan Saheb 
deceased. There was also an incidental 
relief for possession of certain moveable 
property alleged to have been owned by 
the aforementioned Chhajjan Saheb. The 
suit in respect of both the reliefs has been 
dismissed by the Court below. 

The defence was the denial of the sta¬ 
tus for which the relief was claimed. As 
substantive plea in defence it was said 
that the plaintiff’s mother, Kazmi Be¬ 
gam. could not lawfully marry Chhajjan 
Saheb on the date on which the marriage 
is alleged to have taken place by the 
plaintiff for the reason that on that date 
she occupied the position of the married 
wife of ono Chhqte. As to the moveable 
property its title in Chhajjan Saheb was 
not admitted. 

The plaintiff’s case on the question of 
Kazmi Begam's marriage with Chhajjan 
Saheb is that she was married to him in 
the mutaa form, the parties being Shias 
amongst whom temporary marriage or 
marriage in mutaa form is permissible, 
that the period for which this marriage 
was to subsist was fixed at 20 years and 
that the dower, prompt, was also fixed at 
the sum of Rs. l,0J0, which amount im¬ 
mediately after the celebration of mar¬ 
riage was paid to Kazmi Begam’s parents. 
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The marriage is said to have taken place 
some time in the year 1899. As a part 
of this substantive case it was stated on 
behalf of the plaintiff by his pleader on 
17th July 1925, before the trial Judge 
that the alleged marriage had taken place 
at the house of Chhajjan Saheb in Mo* 
halla Tinmini Ganj in the city of Luck¬ 
now and that there was no qazi, that 
there were no vakils and no witnesses to 
this marriage. Kazmi Begam’s descent 
was claimed from one of the Kings of 
Oudh, Shujauddaula, and it was stated 
that her father was one Nawab Agha 
Mehdi and mother one Sughra Begam. 
As a rejoinder to the plea in defence that 
Kazmi Begam was the wife of Chhofce on 
the date of the alleged marriage, it was 
•stated that she was never married to any 
other person. 

On the above pleadings the trial Court 
framed the following issue: 

1. (a) Was Kazan Begam married to Agha 

Ali Ibn Mahommad in the mutaa form and was 
the plaintiff born of the union? 

(b) If so, was Kazmi Begam the married wife 
of one Chhote when she contracted the mutaa ? 

There were four more issues but they 
Nveie subsidiary and are of no importance 
whatsoever having regard to the findings 
of the trial Court on the first issue, and 
our own opinion in respect of that issue. 

Phe pleadings as summarized by us at 
the outset of this judgment and the frame 
of the issue, which we have just now 
•quoted, make it perfectly clear that the 
trial Court had a pure question of fact 
lor decision in this cise, and that we in 
appeal are cilled upon to decide the same 
question of fact and no more. 


In proof of the allegation that there 
•was a marriage in the mutaa form bet¬ 
ween Ivizmi Begam, the plaintiff's mo¬ 
ther, and Chhajjan Saheb, oral evidence 
was produced on behalf of the plaintiff, 
ihe evidence is direct as to the factum 
of the alleged marriage but, it may at 
•once be stated, is scanty. The first wit¬ 
ness on the point under consideration is 
the plaintiff s mother, Kazmi Begam. 
The only other witness in the same con- 
nexion is ha/.mi Begam’s sister, Mustafa 
Begam Then there is some evidence 
■coming out of the Ups of witnesses as to 
admissions made by Chhajjan Saheb, and 
as to treatment meted out by him in the 
<iarly days of this alleged union. The 

°i iei f fr aS 1- ° f . evidence ^ which the 
plaintiff relies in proof of his case con¬ 
sists of certain statements made by acts 
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of the grandfather of Chhajjan Saheb 
from time to time bearing on the ques¬ 
tion as to whether Kazmi Begam and 
Chhajjan Saheb stood in the relation of 
wife and husband to each other. Indeed 
the plaintiff’s case as presented to us in 
appeal was mainly made to rest on these 

acts and statements. The learned Addi¬ 
tional Subordinate Judge has very care¬ 
fully considered all the evidence which 
the plaintiff produced and relied upon in 

which he laid 

claim. 


Ihe evidence, which we have put 
under the category of direct -evidence as 
to the factum of the mutaa has been un¬ 
hesitatingly and with an expression of 
strong opinion rejected by the Court be¬ 
low as unreliable. As to tho evidence of 
admissions and treatment on the part of 
Chhajjan Saheb the learned Additional 
Subordinate Judge has said very little 
and the reason for so doing is clear. 
1 here is hardly any such evidence which 
deserves consideration. Indeed at the 
hearing of the appeal before us no at¬ 
tempt was made to rely -on that class of 
evidence. Not only that but it was ar¬ 
gued that the absence of such evidence 
was natural in the circumstances of the 
case. To this matter we will have occa- 
sion to advert later in some great detail. 
As to the declarations of the grandfather 
of Chhajjan Saheb, the learned Addi¬ 
tional Subordinate Judge lias given full 

weight to them and we are of opinion 

that he has done so rightly. What that 

evidence consists of wo will state hero- 

<after. In this part of our judgment wo 

desire to emphasize the fact that the 

learned Additional Subordinate Judge 

has devoted his mind to the case with 

exercise of great labour, judgment and 

discrimination and after having done all 

this has come to the conclusion that the 

issue must be decided against the plain- 

tUf, and he has accordingly decided it in 
that way. 


On the question raised in defence as to 
whether Kazmi Begam was the married 
wife of Chhote on the date of the alleged 
rnuta a with Chhajjan Saheb the evidence 
tendered on behalf of the defendants is 
mainly direct and consists of the state¬ 
ments of four witnesses. Having regard 
to the character of the witnesses °and 
then- pjs.tion in life it would have 
been difficult for the learned Additional 
Subordinate Judge as it would have 
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been difficult for us to accept the tes¬ 
timony of these witnesses as suffi¬ 
cient proof of the plea raised in defence. 
He, however, seems to have been borne 
down as we have felt to have been down 
by certain documentary evidence on the 
record in support of the plea now being 
considered. But for this support we 
confess we would have found for ourselves 
exceedingly difficult to hold that the plea 
was well established. The criticizm 
against the testimony of the witnesses 
who gave evidence in this behalf is cogent 
but it is well answered by the peculiar 
circumstances of the case. What those 
circumstances are we will have to state 
with some details when we come to con¬ 
sider the evidence specifically. The 
learned Additional Subordinate Judge has 
in his well-reasoned judgment recognized 
the force of that criticizm and has 
endeavoured, we venture to think, success¬ 
fully, in meeting it. His final conclusion 
on that question is that the plea has been 
established. 

The finding of the learned Additional 
Subordinate Judge that the alleged mutaa 
marriage between Chhajjan Saheb and 
Kazmi Bagam, is not proved and that on 
the other hand,.it has been disproved and 
his further linding that the alleged 
marriage between Chhote and Kazmi 
Bogatn and its continuance on the date 
of Kazmi Begam ’s marriage wit h Cbajjan 
Saheb, are now challenged before us, and 
we are asked to reverse those findings. 

In support of the appeal wo have heard 
arguments at some length. We have also 
heard arguments in support of the findings 
of the trial Court and we have ourselves 
given our anxious consideration to these 
two questions of facts on the decision of 
which the appeal depends. We have 
come to tho conclusion that both the 
findings of tho Court below should be 
affirmed. (Tho judgment then discussed 
the evidence and holding that mutaa 
marriage was not proved proceeded.) On 
the question as to whether the plaintiff 
is the son of Chhajjan Saheb we will say 
a few words hereafter but with the rest 
of tho observation made by the learned 
Additional Subordinate Judge in the 
passage just now quoted we are in entire 
agreement. 

As to tho evidonce of treatment accorded 
to the plaintiff himself it is admitted 
that there is no evidence of any reliable 
character showing the conduct of Chhajjan 


Saheb towards the plaintiff. It is argued 
that in the circumstances of the case we 
should not expect evidence of overt acts 
on the part of Chhajjan Saheb in the 
lifetime of his grandfather, Agha Mehdi 
Hasan Khan. We appreciate the force of 
the argument. The evidence of treat¬ 
ment, therefore, is almost exclusively 
confined to the acts of Agha Mehdi Hasan 
Khan after the death of Chhajjan Saheb. 
This evidence is mainly furnished by the 
entries in his diary (Ex. 8). Extracts 
from this diary are Exs. W and Z. 
Ex. W shows that the plaintiff when he 
fell ill was brought over to the precincts 
of the mahal where Agha Mehdi Hasan 
Khan himself lived and was well looked 
after there during his illness by the said 
Agha. The entries certainly prove that 
the old gentleman had feelings of affec¬ 
tion for the little boy. This evidence is 
supplemented by the evidence contained 
in Exs. 4 and 5. These are pay hills of 
the establishment of Agha Mehdi Hasan 
Khan, the former for the months of 
March and April 1910 and the latter for 
the months of April 1911 and January 
1912. They show that teachers and ser¬ 
vants were employed for Kazmi Begam’s 
son who is described generally in these 
papers as Agha. 

There can be little doubt that after the 
death of Chhajjan Saheb, Kazmi Begam’s 
son, the plaintiff, was taken up by the 
members of the family as one of them. 
After the death of Chajjan Saheb there 
was no male member lelt in the house 
with the exception of the old gentleman. 
Tho family members either believed that 
tho little boy was really the offspring of 
the deceased Chhajjan Saheb or they 
treated him as such even in the absence 
of that belief. That the plaintiff was 
born in one of the houses of Agha Mehdi 
Hasan Khan, and that Kazmi Begam 
became pregnant after she had taken 
service in the mahal and while she was 
serving as an attendant on Chhajjan Saheb 
were matters beyond all doubt. For one 
reason or another, Kazmi Begam’s illegi¬ 
timate child was clearly raised to the 
status of a son of Chhajjan Saheb ; and 
this accounts for his pet name Chhabban 
Saheb as also for his real name Agha 
Mohamed Ibn Ali. 

Tho climax was reached when Agha 
Mehdi Hasan Khan intimated, after tho 
death of Chhajjan Saheb, to tho wasika. 
authorities that : 
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Mirza Agha Muhammad Ibu Ali, son of Agha 
Ali Ibn Muhammad deceased, aged 8 years 
(meaning thereby the plaintiff) was one of his 
heirs along with his two grand-daughters, 
Zohra Begam and Mehdi Begara (defendants 1 
and 2 respectively.) 

This is proved by a certified copy of the 
wirasatnarna filed in the wasika office on 
the 3rd November 1909 (Ex. 9) by one 
Peare Saheb, agent of Nawab Mehdi Hasan 
Khan. Tt bears the signature of Mirza 
Mehdi Hasan Khan in his own hand¬ 
writing. The original is in the wasika 
office and was seen by the learned Addi¬ 
tional Subordinate Judge. Its genuineness 
was accepted before us on all hands. (The 
judgment further examined the evidence 
and continued.) In the preceding portion 
of this judgment we have given our find¬ 
ings on all the questions of facts raised 
at the hearing of the appeal. Amongst 
these findings is the finding that Agha 
Mehdi Hasan Khan acknowledged the 
plaintiff to be one of his heirs. This 
acknowledgment clearly connotes an ac¬ 
knowledgment of legitimacy of the plain¬ 
tiff. As evidence on the broad question 
of the plaintiff’s legitimacy we have 
already considered the effect of this ac- 
nowledgment. But it was also argued, 
though faintly, that the acknowledgment 
has tho effect of legitimatizing the plain¬ 
tiff’s relationship of a son with Chhajjan 
Saheb. Having regard to the finding of 
fact which we have given in agreement 
with the trial Court tho argument is of 
no consequence in the present case. In 
the first place, there is no question of an 
acknowledgment of sonship. The acknow¬ 
ledgment relied upon is the acknowledg¬ 
ment of a great-grandfather in respect of 
v person claiming to be the great-grandson 
of tho same. Such an acknowlodment, it 
is argued on behalf of the respondents, 
is a pure piece of ovidenco and the rule 
of acknowledgment as a substantive- rule 
of Mahomedan law is not applicable to 
such a case. We decline to pursue this 
matter because it is not necessary for the 
decision of this appeal. 

In the second place: it is clear and it 

was not disputed that in face of the 
concurrent finding as to the disproof of 
the alleged mutaa between tho plaintiff s 
mother and Chhajjan Saheb, and in face 
of the finding that Kazrni Bogam was the 
married wife of Chhote on the date of tho 
alleged mutaa and, therefore, there could . 

be no legal valid union between her and 
chhajjan Saheb, acknowledgment could < 


have no effect whatever. The latest 
pronouncement of their Lordships of the 
Judicial Committee on the subject is 
contained in their judgment in the case 
of Habibur Rahman v. Altaf Ali (1). 
Lord Dunedin, in delivering the judg¬ 
ment said: 

Legitimacy is a status which results from 
certain facta. Legitimation is a proceeding 
which creates a status which did not exist 
before. In the proper sense there is no legiti¬ 
mation under the Mahomedan law.By thei 

Mahomedan law a son, to bo legitimate must be 
the offspring of a man and his wife or of a man 
and his slave; any other offspring is tho offspr¬ 
ing of zina, that is, illicit connexion, and can¬ 
not be legitimate. The term “wife” necessarily 
connotes marriage; but as marriage may be 
constituted without any ceremonial, the exis¬ 
tence of a marriage in any particular case may 
be an open question. Direct proof may he 
available but if there be no such, indirect proof 
may suffice. Now one of the ways of indirect 
proof is by an acknowledgment of legitimacy in 
favour of a son. This acknowledgment must be 
not merely of sonship, but must be made in 
such a way that it shows that the acknowledgor 
meant to accept the other, not only as his son, 
but as his legitimate son. It must not be im¬ 
possible upon the face of it, i. e., it must not be 
made when the ages are such that it is impossi¬ 
ble in nature for the acknowledgor to be the 
father of tho acknowledgeo, or when tho mother 
spoken to in an acknowledgment, being the 
wife of another, or within prohibited degrees of 
the ackowledgor, it would be apparent that 
the issue would be the issue of adultery or 
incest. The acknowledgment may be repudiated 
by the acknowledgee. But if nono of these 
objections occur, then the acknowledgment has 
more than a mere evidential value. It raises a 
presumption of marriage, a presumption which 
may be taken advantage of either by a wife- 
claimant or a son-claimant. Being, however, aj 
presumption of fact, and not juris ct de jure, 
it is, like every other presumption of fact, capa¬ 
ble of being set aside by contrary proof. The 
result is that a claimant son, who has in his 
favour a good acknowledgment of legitimacy is 
in this position. Tho marriage will bo held 
proved and his legitimacy established unless the 
marriage is disproved. Until the claimant 
establishes his acknowledgment the onus is on 
him to prove a marriage. Once he establishes 
an acknowledgment the onus is on those who 
deny a marriage to negative it in fact. 

Wo dismiss this appeal with costs. 

N.K. Appeal tlism issefl . _ 

(1) A. 1. R. 19z2 P7 C. 15U==48 Cal. H>6 — 18 

I. A. Ill (P.C.). 
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Gang a Charan —Defendant— Respond¬ 
ent. 

Second Appeal No 396 of 1926, Deci¬ 
ded on L7th January L927. 
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Transfer of Property ( Amendment ) Act (27 of 
1926} —Tkc Act is not retrospective in operation. 

The T. P. Act is not retrospective in its na¬ 
ture so as to apply to documents executed prior 
to its coming into force : A. I. li. 1927 All. 1 
(P. B.), Poll. [P5GGC1] 

Ram Bharose Lai —for Appellant. 

Putto Lai —for Respondent. 

Judgment. —This is an appeal from 
a decree of the Additional Subordinate 
Judge, Unao, dated 14th August 1926, 
setting aside a decree of the Munsif, Safi- 
pur at Unao, dated 16th January 1926. 

The dispute in this case relates to a 
7/lOths share in two houses numbered 
2185 and 1 214 in Safipur. I think this 
appeal is concluded by findings of fact. 
The plaintiff bases his claim on a deed of 
gift alleged to have been executed by 
Darshan and certain other persons. The 
learned Additional Subordinate Judge has 
found that the deed is not duly proved. I 
have gone through the evidence on record 
on that point. I am not prepared to 
disagree with the finding of the learned 
Additional Subordinate Judge. It is not 
satisfactorily proved that the marginal 
witnesses had signed their names after 
seeing the actual execution of the deed. 
None of the executants lias been exam¬ 
ined and due attestation of the deed is not 
also proved. The deed in question must, 
therefore, be rejected. 

The appellant’s learned counsel has 
drawn my attention to the (Amendment) 
Act 27 of 1926, but that Act is not 
retrospective in its nature so as to apply 
to documents executed prior to its coming 
into force : sco the Full Bench decision 
of the Allahabad High Court in the case 
of Girja Nandan v. Hanuman Das (1). 

When the plaintiff's title-deed is not 
duly proved His claim must be rejected. 
I should like to note that the plaintiff’s 
possessory title is not also made out as 
held by the lower appellate Court. We 
may leave the question of adverse posses¬ 
sion out of consideration, but it has been 
found at least that the plaintiff has not 
been in possession of the property in suit 
within limitation. 

The result is that the appeal fails and 
must be dismissed. I dismiss the appeal 
with costs. The decree of the lower ap¬ 
pellate Court is confirmed in all respects. 

,7.v. Appeal dismissed . 


(1J A. 1. R. 1927 All. 1 = 19 All. 25 (F. 13.). 


Appellants. 

v. 

Lachman Prasad and another —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 20 of 1927, Decided 
on 10th March 1927, from judgment of 
Addl. Sub-Judge, Unao, D/- 9th October 
1926, in Civil Appeal No. 82 of 1926. 

Hindu Law — Alienation — Recitals in deed 
cannot be relied upon themselves to prove asser¬ 
tions of fact contained therein, but after long 
period, recitals coupled with circumstances can 
support the deed. 

Recitals in deeds cannot by themselves be re¬ 
lied upon for the purpose of proving the asser¬ 
tions of fact which they contain. They can- 
only be evidence as between the parties to the 
conveyances and those who claim under them, 
yet after a long period has elapsed, between the 
alienation and the suit to set it aside, when all 
those who could have given evidence on the 
relevant points have grown old or have passed 
away, a recital consistent with the possibilities 
and circumstances of the case assumes greater 
importance and cannot lightly be sot aside. 
The recital is clear evidence of the representa¬ 
tion, and if the circumstances are such as to 
justify a reasonable belief that an enquiry would 
have confirmed its truth, then, when proof of 
actual enquiry has become impossible the 
recital coupled with such circumstances would 
be sufficient to support the deed: A. I. li. 1916- 
P. C. 110, Poll. [P 507 G 1] 

Radha Krishna —for Appellants. 

Jlakim-ud-Din —for Respondents. 

Judgment. —This is an appeal from 
a decree of the Additional Subordinate 
Judge, Unao, dated 9th October 1926, 
setting aside a decree of the Munsif, 
North Unao, dated 9th March 1926. The 
appeal arises out of a suit brought by 
the plaintiffs to enforce a registered mort¬ 
gage, dated 18th July 1913. The mort¬ 
gage was executed by Sukkhan and his 
only son Hub Lai in favour of the plain¬ 
tiffs’ father Jhao Lai (since deceased) in 
respect of a certain bouse for considera¬ 
tion of Rs. 99. The plaintiff s sued to 
foreclose the mortgage under the terms of 
the deed. Defendant 1 is the widow of 
Sukkhan deceased. Defendants 2 and 3 
are the sons of Hub Lai deceased. The 
claim was resisted by the defendants on 
various grounds. The only point for 
determination in this appeal is whether 
the debt in suit was incurred for any 
family necessity. 

The learned Additional Subordinate 
Judge has found that the debt was incur- 
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red for family necessity. He has relied 
principally on the recital in the mort¬ 
gage-deed. The deed recites that the debt 
was incurred by the executants to meet 
the expenses of certain theka business. 
There is no direct evidence on the point; 
but there is evidence on record to show 
that the mortgagors used to take thekas 
of furniture, etc., for Courts and offices 
and this was the business which they 
were carrying on at Unao. The mort¬ 
gagors and the mortgagee both are dead. 
It is imoossible to have direct evidence 
to show what representations were made 
by the mortgagors and what enquiries 
were made by the mortgagee at the time 
of the transaction. As pointed out by 
their Lordships of the Privy Council in 
JBancja Chandra Dhur Biswas v. Jagat 
Kishore Acharjya ( 1 ): 

Recitals in deeds cannot by themselves be 
relied upon for the purpose of proving the as¬ 
sertions of fact which they contain. They can 
only be evidence as between the parties to the 
conveyances and those who claim under them. 
After a long period, however, has elapsed bet¬ 
ween the alienation and the suit to set it aside, 
when all those who could have given evidence 
on the relevant points havo grown old or have 
passed away, a recital consistent with the pro¬ 
babilities and circumstances of the case as¬ 
sumes greater importance and cannot lightly 
be set aside. The recital is clear evidence of 
the representation, and if the circumstances 
are such as to justify a reasonable belief that 
an enquiry would have confirmed its truth, 
then, when proof of actual enquiry has become 
impossible, the recital coupled with} such cir¬ 
cumstances, would be sufficient to support the 
deed. 

Having considered all the facts and 
circumstances of the case and the evi" 
clence on record, I think the recital 
coupled with the circumstances of the 
case are sufficient evidence to support the 
mortgage in suit. Under these circum¬ 
stances, I think the learned Additional 
subordinate Judge was not wrong in de- 
ck ing the point under consideration in 
favour of the plaintiffs in this case. 

No case has been made out to disturb 
the judgment of the learned Additional 
Subordinate Judge. I dismiss the appeal 
with costs. The decree of the lower 

appellate Court is confirmed in all 
respects. 

11 ■ r> * Appeal dismissal . 


Oudh 567 

A. I. R. 1927 Oudh 567 

Raza, J. 

Ram Prasad —Defendant—Appellant. 

- v. 

Gurpatri — Plaintiff—Respondent. 

Second Appeal No. 181 of 1927, De¬ 
cided on 24th October 1927, from decree 
of Dist. Judge, Fyzabad, D/- 24th 
January 1927. 

Limitation Act, Art. 6G —Application .by the 
mortgagee under O. 34, It. 6, Civil I J . C., is 
governed by Art. 66. 

Where a mortgagee sues on a personal coven¬ 
ant for any deficiency in the realization of the 
mortgage debt out of the mortgaged properties, 
the claim is barred in three years, it being 
governed by Art., 66 and not Art. 132: .4. J. II. 
1926 P. C. 56, Foil. [P 5GS C 1] 

Naimullah —for Appellant. 

Radha Krishna Srivastava —for Res¬ 
pondent. 

Judgment. —Gurpatri brought a suit 
against Ram Prasad on 11th September 
1922 on the basis of a registered mort¬ 
gage dated 18th September 1908. It was 
a simple mortgage. The mortgagor had 
covenanted to pay off the mortgage with¬ 
in two years from the date of the deed. 
The mortgagee was authorized to sell the 
mortgaged property in case the mortgagor 
failed to pay off the mortgage within 
that period. That period expired on 
18th September 1910. Nothing was paid 
on account of the mortgage. Hence the 
mortgagee sued for sale of the mortgaged 
property. 

The s it was compromised on 17th 
February 1923. Ram Prasad agreed to 
pay Rs. 833-10-3 to Gurpatri at the end 
of Juno 1923, and it was further agreed 
that if the money was not paid, half of 
the property mortgaged should be sold. 

On 17th November 1923, the mort¬ 
gagee Gurpatri applied for a linal decree 
for sale. The final decree was passed on 
2nd Fobruary 1924. 

The property in respect of which the 
decree was passed in terms of the com¬ 
promise mentioned above was sold on 
23rd June L925. The property was pur¬ 
chased by the decree-holder Gurpatri 
himself. Rs. 700 were thus realised by 
the decreee*holder. 

On 31st May 1926 Gurpatri made the 
present application for the balance 
(Rs. 280-10-9; under O. 34, R. 6, Sch. L. 
Civil P. C. 


(1) A. I. R. 191G P. C. 110=44 C il 
I. A. 249 (P. C.). 


180=43 


The learned Subordinate Judge dis¬ 
missed the application on the ground of 
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limitation and also on the ground of res 
judicata. 

Gurpatri appealed and his appeal was 
allowed by the learned District Judge of 
Fyzabad. He held that the personal 
liability was subsisting on the date when 
the parties entered into the compromise 
of 1923 and limitation, therefore, runs 
from the date of the compromise, or rather 
from the dato of the failure of the mort¬ 
gagor to pay the mortgage-money entered 
in the deed of compromise, i. e , 
from June or July 1923, and from that 
date the present application under O. 34, 
It. 6 is clearly within time under Art. 66 
Lim. Act. 

Ram Prasad has come to this Court in 
second appeal. I think this appeal should 
be allowed. I am not prepared to agree 
with the learned District Judge that the 
personal liability was subsisting on the 
date when the parties entered into the 
compromise of 1923. 

Before the cise of Gancsh Lai v. Khe - 
tra Mohan (L) was decided by their Lord- 
ships of the Privy Council it was held by 
almost all the High Courts in India that 
no decree can be passed for the balance 
under O. 34, R. 6, unless the balance is 
legally recoverable and the balance would 
not bo legally recoverable if, where the 
plaintiff was relying on his personal re¬ 
medy against the defendant, his suit for 
the personal remedy wore barre l by limita¬ 
tion, i. e , if the suit were brought after 
the expiration of six years from the duo 
dato of the payment. Whore the right 
to enforce that liability his been ex¬ 
tinguished by operation of the statute of 
limitation, regard being had to the time 
of the institution of the suit and not to 
that of making an application under 
O. -M, R 6, a decree cannot he made 
under it. It was hold by their Lordships 
of tho Privy Council in the ciso men¬ 
tioned above Ganesh Lai v. Khclra Mo¬ 
han Mahapatra (1J, that, where a. mort¬ 
gagee sues on a personal covenant to 
make tho mortgagor responsible for any 
deficiency in the realization of the rnort- 
Igago debt out of tho mortgaged properties 
the claim is barred in three ycirs, it be¬ 
ing governed by Art. GO, Lim. Act. 

It is not necessary to decide in this 

ciso whether the suit on the mortgagee, 

who relies of person il remedy, should be 

brought within six years or within three 

{, 1 ) A. 1. R. 1925 L-*. (J. 5S~5 Pat. OS 5 —03 i 
A. 131 IP. C.). 


years, as the present suit was filed more 
than six years after the accrual of the 
cause of action. In my opinion the 
learned Subordinate Judge was perfectly 
right in holding that the present appli¬ 
cation for a money decree under O. 34, 
R. 6, Sch. 1. Civil P. C. is barred by 
limitation. I have examined the compro¬ 
mise carefully. So far as I see no reser¬ 
vation was made in the compromise in 
respect of the plaintiff’s right to obtain a 
money decree subsequently against the 
mortgagor. The terms of the com pro - 
mise do not impose any personal liabi¬ 
lity on Ram Prasad to pay the balance in 
question to Gurpatri. Under these cir¬ 
cumstances Gurpatri’s application was 
rightly dismissed by the learned Sub¬ 
ordinate Judge. 

Hence I allow this appeal, and, setting 
aside the order of the learned District 
Judge, restore the order of the ’ learned 
Subordinate Judge. Ram Prasad will 
get his costs from Gurpatri in all the 
Courts. 

N -K. Appeal allowed. 
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Wazir Hasan, J. 

Jai Narain and others — Plaintiffs — 
Appellants. 


v. 

Mahabir Prasad and another —Defen¬ 
dants —Resp jndents. 

Second Appeal No. 280 of 1926, Deci¬ 
ded on 19tb April 1927, from decree of 
2nd Addl. Sub-Judge, Lucknow, D/-I8th 
May 1926. 

Hindu I.aw — Debts—Sons' liability. 

\\ hero a debt is contracted by Hindu father 
before partition and it is not shown to be illegal 
or immoral, the shares of sons after partition 
can be proceeded against to satisfy the debt: 

11 ■ r 19 - 1 J‘- C. 50, Foil.: A. /. li. 1925 1\ G. 
10 >: 1 . / if. 19 24 Mad. GS2 and A. I. Ii. 1927 
Oudh ISO; Rcl. on. [P568 C *2] 

J>. K. Seth for Appellants. 

Mai:/in l Behari Lai —for Respondent 1 

Judgment. This is the plaintiffs’ 
appeal from tho decree of the Second 
Additional Subordinate Judge of Lucknow, 
dated 18th May 1926, reversing tho de¬ 
cree of tho Munsif, South Lucknow, dated 
20th October 1924 and thereby dismissing 
the appellants’ suit with costs. 

The plaintiffs Jai Narain and Ram 
Sarup are minor sons of Moti Lai. The 
father and the two sons admittedly con- 
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stituted a joint Hindu family governed 
by the law of Mitakshara, and while the 
family was joint, on 26th May 1919, 
Moti Lial borrowed a sum of Rs. 400 from 
the defend mt Mahabir Prasad, and in 
evidence of the loan transaction, execu¬ 
ted a hand-note for the same amount in 
favour of Mahabir Prasad. On 17th May 
192L Mahabir Prasad obtained a decree 
on the basin of the hand-note already 
mentioned, as against Moti Dal, and in 
execution of the decree attached and pro¬ 
ceeded to sell certain immovable pro¬ 
perty. To this the plaintiffs objected but 
their objections were disallowed. In 
•consequence thereof the plaintiffs, on 13th 
May 1924, instituted the suit out of 
which this appeal arises for a declaration 
to the effect that the attached property 
belonged to the plaintiffs and that Moti 
Lai had no interest in them. 

. The exclusive title on which the plain- 
tiQs rested their case arose out of the fact 
that by virtue of an award dated 14th 
August 1919, all the family, property in¬ 
cluding the property in suit was allotted 
to the plaintiffs, no share being given to 
Moti Lai on the ground that ho had 
squandered property worth more than 
his share in the family assets. 

It will be seen from what has been 
stated above that Moti Lai had borrowed 
the sura of Rs. 400 while the family was 
joint and that the creditor had obtained 
tno decree in respect of that loan after 

the partition between Moti Lai and the 
plaintiffs. 

The sole argument advanced at the 
Hearing of this appeal on behalf of the 
plaintiffs is that the liability of the 
numly property to pay Moti Lai s debt 

A *® ed f , ) o,r, rea9 ° n of the partition of 
August 1.) 19, according to which the pro- 

petty now in suit came to be vested in the 

plaint! ffc’ Th ° fc r? ,CW “^PteJtho 
plaintiffs case and decreed the suit The 

lower appellate Court has f deen a corv 

traiy view and dismissed the suit as al¬ 
ready observed. 

I am of opinion that the decision of 
the lower appellate Court is correct. It 
is agioed that the debt which Moti Lai 

° n 26th , M; \ y 1919 neither 
llegal nor immoral. It follows, according 

to the decision of their Lordships of the 

Judicial Committee in the case of 13rij 

Narain v.Maagla Prasad (L), that the 

(1> F - c - 50 ^ 4ti AlT - 


family assets could be taken in execution, 
procsedings upon the decree obtained for] 
payment of that debt by the creditor on 
17th May 1921 and it seems to me im¬ 
material that there has been a partition, 
of the family property subsequent to the! 
date of the loan. According to the Hindu 
lawyers the son was bound to discharge 
the ancestral debt as his own, principal 
and interest, whether he received any 
assets or not from the ancestor. The de¬ 
cisions of British Indian Courts have, 
however, established the principle that 
the son is not liable for any debt unless 
he receives assets see the observations 
of their Lordships of the Judicial Commit¬ 
tee in the case of Alasit (j llah v. Damodar 
Prasad (2). The plaintiffs in the pre¬ 
sent case hold the property in suit which 
was formerly also their father’s. The 
liability for payment of the father’s debt, 
therefore, attaches to this property. This 
view is in consonance with the opinion 
expressed recently by a Bench of this 
Court in the case of Jageshar Pandcy v. 
Alani Ham (3), and also with the princi¬ 
ple of a recent decision of the High Court 
in Madras in the case of Jagannatha Rao 
v. Viswesan (4). 

Tlio appeal therefore, fails and is dis¬ 
missed with costs. 

^ _ Appeal dismissed. 

(*) 

(3) 

O) 


A. I. R. 1926 P. C. 105-= 18 All. 518 
I. A. 201 (P. C.). 

A. I R. 1927 Oudh 1«0. 

A. T. R. 1924 Mad. GS2—47 Mad. 621. 
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PULLAN J. 

7 1 a i d erg a r Kka n — De fondant — A ppl i - 


v. 


Raghunath Prasad and another —Plain- 
tills -Opposite Party. 

Civil Revision No. 3L of 1927, Decided 
on 1st August 1927, from decree of 1st 
Add I. Small Cause Court Judge, Sultan- 
pur. D 25th April 1927. 


J'rorincial Small Cause Courts Act, S. 25_ 

■Judge understanding questions at issue and 
giving reasons —.\’o revision lies. 

W here in a suit on a pro-note the whole pro¬ 
ceed i n^s show t hat t he Judge fully understood 
the questions at issue and took pons to ascer¬ 
tain whether the defendant did or did not 
execute the pro-note; and where he had also in 
h.s notes given reasons for believing that the 
defendant wrote the note. 
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570 Oudh Udairaj Singh 

Held : that there was no case for revision : 
A.I.U. 1926 Oudh 204, Foil. [P 570 C 1] 

JMoti Lai Saksena —for Applicant. 

Judgment. —This is an application in 
revision of a decree of a Small Cause 
•Court. The record has heen sent for and 
I have had to consider the question whe¬ 
ther the Judge lias complied with the 
terms of O. 20, R. 4, Civil P. C. The 
section runs: 

the judgment of a Court- of Small Causes need 
not contain more than the points for determina¬ 
tion and the decision thereon. 

In this case the Judge has placed on 
record all the facts of the case as they 
appeared from the statements of the wit¬ 
nesses and in particular he has explained 
the defendant’s attempt to show by his 
handwriting that he did not execute the 
pro*note. He has then very briefly passed 
his order showing that the case was one 
on a pro-note of which execution was 
denied, but that execution was fully 
proved by the plaintiff, I have heen re¬ 
ferred to a decision of the Chief Judge of 
this Court reported in Mahabir v. Ravi 
Saran Singh (I). In that particular case 
the Court held that there was nothing to 
show that the Judge applied his mind to 
the decision of the case in the proper 
manner and on this account the proceed¬ 
ings were set aside, but his Lordship 
observed: 

I do not consider that High Ccurts should 
ordinarily exercise the powers under S 25, Pro¬ 
vincial Small Cause Court Act. unless they 
have reason to suppose that there has heen a 
real mismanagement of the case or an actual 
perversity in decision. 

In the case before me the whole pro¬ 
ceedings show that the Judge fully un¬ 
derstood the questions at issue and took 
pains to ascertain whether the defendant 
did or did not execute the pro-note. He 
has also in his notes given reasons for 
believing that the defendant wrote the 
note. Under these circumstances I do 
not consider that there is any case for 
revision. The application is rejected 
under O. 1 L, R. 11. 

H.K. Application rejected. 


(1) A. 1. K 10215 Oudh 261. 


. Shankar Singh 

A. I. R 1927 Oudh 570 

Stuart, C. J., and Raza, J. 

Udairaj Singh and another —Defend¬ 
ants—Appellants. 

v. 

Shankar Singh — Plaintiff — Respon¬ 
dent 

Second Appeal No. 25 of 1927, Decided 
on 28th September 1927, from decree 
of Dist. Judge, Fyzabad, D/- 19th October 
1926. 

■ Part-performance — Where good considera¬ 
tion is given and received , but the mortgage- 
deed is not registered , the contract is not a 
nullity. 

Where good consideration has been given 
and received, but the transfer has not been 
completed in a manner which the law can 
recognize because the deed of transfer has not 
been registered in the manner permitted by the 
law, the parties stand upon a parol contract 
to mortgage the land with possession and that 
contract having boon completely performed on 
both sides as to everything except conveyance, 
the contract is not a nullity and Courts should 
give effect to it : A. I. It. 1927 Oudh 102, 
Foil. [P 571 0 1] 

Zaliur Ahmad for Hyder 33. use in —for 
Appellants. 

Rad ha Krishna for A. P. Sen — for 
Respondent. 

Judgment. —The facts of the suit out 
of which this second appeal arises are 
as follows : Dasrath Din Singh executed 
on the 4th November 1913, a deed of 
usufructuary mortgage in favour of Gulab 
Singh and Mt. Lakhpati Kunwar, The 
mortgagees obtained possession. They 
are still in possession. Gulab Singh 
is now dead and has been succeeded 
by his son Udairaj Singh. Dasrath Din 
Singh died about 1917. He was suc¬ 
ceeded by Shankar Singh the plaintiff" 
respondent as his nearest reversionary 
heir. On the 13th October 1925, eight 
years after Dasrath Din Singh’s death, 
Shankar Singh instituted the suit out of 
which this appeal arises for possession 
of the property mortgaged. This was not 
a suit for redemption of the mortgage. 
It was a suit in which he treated the 
mortgagees as trespassers refusing to ac¬ 
knowledge the deed on the ground that 
the deed has heen executed without con¬ 
sideration and that it had not heen pro¬ 
perly registered. The learned Subordi¬ 
nate Judge, who decided that suit, found 
that the deed in question was executed 
for Rs. 1,582 good consideration but that 
it had not been properly registered. He 
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decreed the plaintiff’s suit for possession 
on the condition of his paying Rs. 1,582 
to the defendants. The plaintiff ap* 
pealed to the learned District Judge of 
Fyzabad asking that he should he granted 
possession without payment of any com¬ 
pensation. The defendants filed cross¬ 
objections to the effect that the amount 
of compensation awarded to them was 
insufficient. The learned Judge did not 
decide the question as to whether 
Rs. 1,582 represented the actual conside¬ 
ration of the deei. His view was that 
the transaction was absolutely void and 
that the defendants should be treated as 
trespassers. He therefore awarded the 
plaintiff possession without payment of 
any compensation. The defendants ap¬ 
peal here. 

We have bean compelled, in order 
to arrive at a correct decision in the 
matter, to introduce an element which 
was absent in the Courts below. We do 
not consider that by our action we have 
in any way prejudiced the plaintiff-res¬ 
pondent, as his learned counsel ap¬ 
preciated the point at a very early stage 
of the hearing, and has pub up as good 
an argument upon it on short notice as 
he could have done with longer notice. 
The point is this. In our opinion the 
matter is a matter to be decided upon an 
application of what is generally known 
as the doctrine of part-performance. 
There can be no doubt as to the fact that 
Das rath Din Singh entered into a valid 
contract to mortgage the property in 
question with possession to Gulab Singh 
and Mt. Lakhpati Kunwar. There can 
be no doubt as to the fact that ho 
received good consideration for transferr¬ 
ing the land by usufructuary mortgage. 
-The exact amount of that consideration 
we are not in a position to determine. 

1 his much is certain that there was good 
consideration given and received, but the 
transfer has not been completed in a 
manner which the law c in recognize be¬ 
cause the deed of transfer has not been 
registered in the manner permitted by 
the law. So the parties stand upon a 
parol contract to mortgage the land with 
possession. That contract has been com¬ 
pletely performed on both sides as to 
everything except conveyance ; and in 
these circumstances the contract is not a 
nullity and Courts should give effect to it. 

We need only refer in respect to our 
view upon this point to what we have 


said in Bismilla Begam v. Mahomed All 
Mahomed Khan (1). The facts in this 
case are nob dissimilar from the facts in 
Lester v. Foxcraft (2), and in our opinion 
the parties should follow the same course 
as the parties were ordered to follow in 
that case. There the lessor, who had not 
executed a valid conveyance, was ordered 
to execute a valid conveyance. The 
plaintiff’s predecessor-in-title has not- 
executed as he agreed to execute a valid 
mortgage. The plaintiff-respondent can 
now execute a valid mortgage stating the- 
consideration to be the consideration 
received by his predecessor-in-interest on 
the invalid deed of the 4th November- 
1913. Having done this, it will be open 
to him to go into Court to recover pos¬ 
session of the property by redeeming that 
mortgage and when he goes into Court 
the question will then be settled as res 
integra as to what was the amount of 
consideration which Dasrath Din Singh 
actually received on the execution of the 
invalid mortgage of the 4tli November 
1913. But we can grant the plaintiff no¬ 
relief in this suit. His suit was mis¬ 
conceived in its inception It was an 
attempt to treat as trespassers persons 
who had paid good consideration to his 
predecessor-in-title. The quote the words 
of Lords Redesdale : 

It was against conscience to suffer the party 
who h»d entered and expended his money on 
the faith of a parol agreement to be treated as 
a trespasser, and the other party to enjoy the 
advantage of the money he had laid out. 

For the above reasons we allow this 
appeal and direct that the plaintiff-res¬ 
pondent’s suit stand dismissed but, in the 
circumstances of the caso direct that 
parties bear their own costs in all Courts. 

_N.K._ Appeal allowed. 

’ (1)A- I- R 1027 Oudh 1027 
(2) [1700] 2 VVh. .V T. L. C. 264. 


A I. R 19 >7 O jdh 571 

PULLAN, J. 

Sheo Saran and another -Applicants. 

v. 

J itendra Nath Dar —Opposite Party. 

Criminal Ref. No. 28 of L927, Decided 
on 14th July 1927, from order of 1st 
Class Magistrate, Lucknow, D - 6th May 
1927. 

Criminal /*. C. % *S'. '435—On/// two witnesses- 
examined—Sessions Judge cannot (nice proceed - 
iniys. 

Sessions Judge cannot take proceedings under 
S. 435, Criminal P. C., when only two witnesses 
have been examined.. [p 57*2 c 1) 



o72 Oudh Mahabir 

J. Jackson .and G. Hasan —far Appli¬ 
cants. 

H. K. Ghosh —for Opposite Party. 

Judgment. —This is a reference made 
by the Sessions J udge, Lucknow, request¬ 
ing this Court to order a certain Magis¬ 
trate to discontinue proceedings which 
have been instituted in his Court, but 
have got to this stage only, that two 
witnesses have been examined. S. 435, 
Criminal P. C., authorizes a Sessions 
Judge to examine the record of any 
proceeding before any inferior criminal 
Court for the purpose of satisfying him¬ 
self as to the correctness, legality or 
propriety of any finding, sentence or order 
recorded or passed and as to the regula¬ 
rity of any proceedings of such inferior 
Court. In this case there has been no 
finding, or order, and it is not even alleged 
that the proceedings are irregular. All 
that counsel has told me is that the 
offence with which his client is charged 
is not really a criminal offence. This 
may be so. At this stage I decline to 
express any opinion, for which action I 
quote the precedent laid down by the 
loarned Chief Judge of the Court in the 
case of Kashi Ham Khoshla v. Ham- 
jiawan Dikshit (l). If the applicant 
lias not committed an offence, lie will 
doubtless be acquitted by the Magistrate, 
but I am unaware of any law by which 
the Sessions Judge could take up these 
proceedings at their present stage and 
request this Court to stop the trial. 

I decline to interfere and direct that the 
record ho returned to the Magistrate 
who will continue the ease. 

K K. Interference declined . 

(i) A. 1. It. 192G Oudli 260=1 Luck. 


A. I. R. 1927 Oudh 572 

Stuart, C. J., and Wazir Hasan, J. 

Mahahir and another — Defendants— 
Appellants. 

v. 

J)irarika and others — Plaintiffs and 

Defendan ts—Respondents. 

Second Appo.il No. 422 of 1926, Deci¬ 
ded on 20th .July L927, from decree of 
2nd Add I Dist. Judge, Lucknow, D - 14th 
August 1920. 

J'amiff/ Set t leme.nt — Arr/intje*ncnf cotne to in 
niutat ion case a ml acted upon cannot be subse¬ 
quent/!/ challenged in civil suit . 

The essence of a family arrangement lies in 


v. Dwarka 1927 

an adjustment of conflicting claim bona fide 
made and recognized on both sides with the 
laudable object of putting an end to a contro¬ 
versy. If it were permissible to raise and to 
obtain a trial of the issue as to title in a subse¬ 
quent litigation and obtain a finding thereon 
and then to determine in favour of the validity 
of the arrangement if it falls in line with the 
finding no compromises will hold good in the 
end : A. I. R. 1927 Oudh 97, Foil. 

CP 573 C 2] 

Bisheshivar Hath —for Appellants. 

A. P. Sen —for Respondents. 

Judgment. — This is the appeal by 
Mahabir, defendant 4, and Mt. Jai Dei, 
defendant5, from.the decree of the Second 
Additional District Judge of Lucknow at 
Unao, dated the 14th August 1926, revers¬ 
ing the decree of the Additional Subordi¬ 
nate Judgeof Unao, dated 23rd September 
1925. 

The facts are as follows : 

One Mt. Maharani died on 29th March 
1917 possessed of a two annas eight pies 
zamindari share in village Mawaiya, 
pargana Ghatampur, in the district of 
Unao. Proceedings in respect of mutation 
of names in the revenue records in place 
of the deceased Mt. Maharani ensued. 
Plaintiff 1, Dwarka, claimed title in those 
proceedings to the entire estate held by 
her on the ground that it had devolved 
on her from her husband Kalka, who 
was a separated member of a Mitakshara 
Hindu family. This claim of title was 
resisted by the opposite party in those 
proceedings and that party is now repre¬ 
sented by the defendants in the suit out 
of which this appeal arises. The case of 
this party was that Kalka formed a joint 
Hindu family with his brothers Mukta 
and Bhawani, and that the family owned 
an eight annas share in the village ; that 
Kalka predeceased his brothers and that 
tho estate in its entirety devolved 
upon Mukta and Bhawani by right of 
survivorship. The party claimed title to 

the entire estate as representatives of 
Mukta and Bhawani. 

On this claim of right, as put forward 
by Dwarka, tho plaintiff, and by the 
opposite party, the defendants, the obvi¬ 
ous controversy which arose between 
these two parties called for a decision of 
a question of fact as to whether Kalka 
had died as a separated member of the 
family or in the state of jointness with 
his brothers Mukta and Bhawani. Ad¬ 
mittedly the death of Kalka occurred 
about 40 years before the controversy 
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had arisen. Eventually these two claims 
of right, exclusive of each other, were 
amicably decided in the Court of revenue 
by means,of an application of compromise 
dated 12th May 1927. The plaintiff, 
Dwarka, also made a statement before 
the Court in support of the terms of 
the compromise. According to those 
terms and the plaintiff’s statement both 
sides recognized a pre-existing title in 
each other to certain fractional shares of 
the entire estate which was held by Mt. 
Maharani at the time of her death, that 
is, the two annas eight pies share. Ac¬ 
cording to that compromise Dwarka got 
eight pies and the remaining two annas 
were divided amongst ten persons arrayed 
on the side of the opposite party and 
now represented by the defendants. 
Mutation of names was accordingly made 
on 30th July 1917. 

Peace reignei since; but apparently one 
Bishun Dayal, plaintiff 2, appeared on the 
scene and has caused disturbance. He has 
taken a conveyance of a 11 pies share 
in the property in suit from Dwarka an l 
has launched the present suit. The case 
stated in the plaint is that the compro¬ 
mise and the statement of the plaintiff in 
recognition of the defendants’ title was 
fraudulently obtaine 1 from Dwarka by 
the defendants, that the compromise was 
invalid for the reason that it was un¬ 
registered and also for the reason that it 
was without any consideration and that 
the title to the two annas eight pies share 
lay exclusively in the plaintiff Dwarka 
on the ground that Kalka, the husband of 
Mt. Maharani, was in enjoyment of that 

share as a separated member of the 
fam ily. 

The defence to this suit was as follows: 

• f i va,idifc y compromise was in¬ 

sisted upon, the jointness of Kalka with 
his brothers Mukta and Bhawani, was 
pleaded and the devolution of the estate 
on Kalka s death upon Mukta and 

Tile™ y r ‘ 8ht ° f Worship was 

The C ° UTt instance found on 

the question of fact in favour of the de¬ 
fendants. [t also found on the question 
of law m favour of the validity and bind¬ 
ing character of the compromise. The 
result was tb it that Court dismissed the 
suit. On appeal By the plaintiffs the 
findings of i he learned Additional District 

Judge are that Ka'ka died in a state of 

separation from his two brothers, pos¬ 


sessed of the two annas eight pies share in 
dispute, and that, on his death it devolved 
on his widow, Mt. Maharani, by right of 
succession. He also found that in this 
state of facts Dwarka, plaintiff 1, was the 
sole heir by right of inheritance to the 
estate of Kalka on the death of Mt. Maha¬ 
rani as he was the nearest relation of 
Kalka in the pedigree when the lady 
died. On the question of the plea of 
fraud affecting the validity of the com¬ 
promise his finding is that fraud has not 
been proved. On the question as to 
whether the compromise was otherwise 
binding he is of opinion that it is not a 
compromise in the sense of a family ar¬ 
rangement, because to quote his words, 
family arrangement is always a m itter of give 
and take. There can be no family arrangement 
when one party has nothing to give and has 
everything to take. In the present case the 
defendants had nothing to give to the plaintiff 
since they had no right to Kalka’s inheritance 
suggestion on behalf of the respondents- 
(defendants) was that it was an adjustment of a 
disputable right. In my opinion it was not 

for the case was one of no right and not of a 
disputable right. 

The learned Additional Judge’s finding, 
that the compromise is not binding on 
the plaintiff, is challenged in second ap¬ 
peal before us. We have come to the con¬ 
clusion that the challenge must be given 
effect to. The essence of a family ar¬ 
rangement lies in an adjustment of con-j 
dieting claim bona fide made and recog-! 
nized on both sides with the laudable; 
object of putting an end to a controversy.! 

If it were permissible to raise and to ob-i 
tain a trial of the issue as to title in a 
subsequent litigation, and obtain a finding 
thereon and then to determine in favour 
of the validity of the arrangement if it 
falls in line with the finding, no corn pro-' 
misos will hold good in the end. The 
matter was discussed at some length by 
Gokaran Nath Misra, J., in the case of 
Tcj Bahadur Khan v. Nalcko Khan (l), 
and we agree with the opinion expressed 
therein. In the case of Miles v. New 
Zealand Alford Estate Co. (2), Bowon 
Tj. J , said : 

Iran intending litigant bona fide forbears a 
right to litigate a question of law or fact which 
it is not vexatious or frivolous to litigate, he 
docs give up something of value. It. is a'mis’tuke 
to suppose it is not advantage, which a suitor 
is c ipable of appreciating, to bo able to liti-ate 
Ins claim even if he turns out to be wrong. 

l 1) A. 1. R. 1927 Oudh '.>7. 

(2) [lss,;) 30 Ch. I >. 20 3=55 Tj. J. Ch 801 = 

51 Ij. T. 532=34 \V. R. CG9. 
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We, therefore, allow this appeal, set 
aside the decree of the Court below and 
restore the decree of the Court of first 
instance with costs in all Courts. 

D.D. Appeal allowed. 


AIR 1927 Oudh 574 (1) 

Stuart, C. J. 

A zam All —Plaintiff—Applicant. 

v. 

Shamsher Ali —Defendant — Opposite 
Party. 

Civil Revn. No. -42 of 1927, Decided 
on 17th October 1927, from decree of 
Sub-Judge, Sitapur, D/- 26th May 1927. 

Limitation Act, Art. 120 —In case of sale by 
■agent, the period of limitation is six years 
Jor the principal to recover sale proceeds from 
agent. 

Where an agent sells goods entrusted to him 
by his principal and retains the proceeds which 
the principal has an equitable right to follow 
in his hauds, the period of limitation applica¬ 
ble will be a period of six years ; 10 Cat. 800, 

(P. C.), Foil. [P 574 C 1] 

Mohammad Ay ub —for Applicant. 

•S'. N. Ahmad —for Opposite Party. 

Judgment. —The facts are as fol¬ 
lows : Darogha Azam Ali asserts that he 
advanced Rs. 160 to Shamsher Ali in 
order that Sliarasher Ali might purchase 
for him a horse of a price up to this 
amount. The money was advanced on 
25th December 1925. Shamsher Ali is 
alleged to have purchased a mare of this 
value. Darogha Azam Ali is alleged to 
have refused to accept the mire stating 
that he wanted a horse. It is alleged 
that Shamsher Ali retained the mare and 
.agreed to return the Rs. * 160 and he is 
.alleged to have sold the mare in May 
1924. The suit was brought on 25th 
February 1927. The learned Small 
'Cause Court Judge has dismissed the 
suit holding that it was barred by limita¬ 
tion. I c in not agree with the learned 
Small Cause Court Judge on this point. 
Lt appears to me that this is clearly a 
case in which Shamsher Ali is alleged to 
have sold goods as an agent entrusted to 
him by his principal Darogha Azam Ali 
and is alleged to have retained the pro¬ 
ceeds which the principal had an equita¬ 
ble right to follow in his hands. The 
period oi limitation applicable would 
t.hus he, according to the decision of 
their Lordships of the Judicial Com¬ 


mittee in Gurv.dass v. Ram Narain Sahu 
(l), a period of six years. The present 
article of limitation applicable would be 
Art. 120, Sch. 1, Act 9 of 1908. I hold that 
if it be proved that Azam Ali advanced 
Rs. 160 to Shamsher Ali with which to 
purchase a horse, that Shamsher Ali sold 
the mare in May 1924, the suit is within 
time. I decide nothing more. I accord¬ 
ingly remit the suit to the learned 
Small Cause Court Judge in question for 
re-admission on its previous number and 
decision on the merits. Costs of the ap¬ 
plication will follow the result. 

N IC. Suit remitted. 

1 r~U883] 1U Cal. 800=11 I. A.”59=4 Sar. 

54S (P. C ). 


A I R 1927 Oudh 574 (2) 

Stuart, C. J., and Raza, J. 


Jatan Singh and 
Appellants. 


others —Defendants 


v. 


Mahadeo Prasad and others —Plaintiffs 
—Respondents. 


First Appeal No. 47 of 1926, Decided on 
27th January 1927, from decree of Addl. 
Sub-Judge, Fyzabad, D/- 19th January 
1926, in Regular Suit No. 24 of 1925. 

Hindu. Laic — Alienation—Rate of interest fo r 
mortgage exorbitant •— Mortgagee mn*t prov e 
tieccssity of loan and also of the rate of in' 
terest and terms. 

Where the rate of interest in a mortgage deed 
or its terms are unnecessarily high or unfair, 
the person, supporting the mortgage, has to 
show not only that there was necsssity to 
borrow but also that it was not unreasonable to 
borrow at such rate and upon such terms : A.I. 
It. 1919 P. C. 12 Foil. fP 575 C 1] 

/Laryobind Dayal for Rameshar Prasad 
Bharyava — for Appellants. 

Bisheshar Nath and Bisha?nbar Nath 
—for Respondents. 

Judgment —The point urged by the 
learned counsel for the appellants in this 
appeal is that the rate of interest pro¬ 
vided by the deed of mortgage is, in the 
circumstances of the case, a higher rate 
than was justified by the necessity of the 
situation and he urges the appeal only upon 
the point that the rate of interest should 
be reduced. The law on the subject has 
been laid down finally by their Lordships 
of the Judicial Committee in Nawab Nazir 
Eeyam v. Rao Raghun ath Sin gh (!) • 

(1) A. I. R. 1919 I\C. 12 = 4i All. 571 = 46 I.A. 

115 (P. C.). 
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Ram Sukh Dubey v. Rampat Tewari 


The plaintiffs who support the mortgage 
had to show not only that there was 
necessity to borrow but that it was not 
-unreasonable to borrow at such rate and 
upon such terms. But upon the facts it 
Appears to us that the rate was not un¬ 
reasonable or unnecessarily high in the 
circumstances of the transaction. The 
previous history of Jatan Singh and Ratan 
Singh shows to us that they could rea¬ 
sonably be regarded as bad payers and 
that in the circumstances a rate of 18 per¬ 
cent. compound interest was not an un¬ 
reasonable rate to demand from them. 
We, therefore, dismiss this appeal with 
costs. 

Appeal dismissed . 
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A I. R. 1927 Oudh 575 

Stuart, C. J., and Raza, J. 

Ham Sukh Dube// and another —Defen¬ 
dants—Appellants. 

v. 

Hampat Teiuari and another —Plaintiffs 
—Respondents. 

Second Appeal No. 2L2 of 1926, De¬ 
cided on 7th March 1927. from decree of 

Addl. Sub-Judge, Fyzabad, D/- 9th March 
1926. 

CifiJ P. C., S. 11 —Tiuo suits heard totjether 
— rivo decrees passed—Appeal against one de¬ 
cree only—Other decree not prejudicial to the 
appellant — Appeal is not barred . 

Where it appears to an appellate Court that 
there are two decrees arising out of two suits 
lieard together or raising the same question 
between the same parties, or arising out of two 

S u b ° 7 rdinat ° a PP ellate Court, and 

anntu \ d . ocrees ls brought before it in 

[Snell d nothin S Prejudical to the 

• ippeHant in the decree from which no appeal 

‘i-S 

decree "Tl ‘S' 

1923 130 “Od IS O.VS-TOr tl- 5W c fj 

Niamat Ullah and Naim Ullah — f or 
Appellant. 

D. S. Misra for Respondent 1 . 

• . The facts which have 

given rise to this appeal arc as follows • 

A person called Chauharja transferred by 

sale to Ram Sukh Dubey and Hardin 

u 0 . P o Perfcies which may be 
called the Mahal Ranapur property and 

the Mahal Ahran Subans property and a 

third property with which we are not 


concerned. Rampat sued the vendor and 
the vendees to exercise a right of pre¬ 
emption over the Mahal Ranapur aDd the 
Mahal Ahran Subans properties. Gajo- 
dhar instituted a similar suit in respect 
of the same properties. As a result it was 
decided in the first suit that Rampat had 
a preferential right of pre-emption in 
respect of the Mahal Ranapur property, 
but not in respect of the Mahal Ahran 
Subans property and it was decided in the 
second suit that Gajodhar had a prefer- 

r u g ? fc pre-emption in respect of 
the Mahal Ahran Subans property and 
nob in respect of the Mahal Ranapur 
property. The vendees Ram Sukh Dubey 

Ram Dubey, acquiescing in 
the Ending of the Court to the effect 
that Gajodhar had a right of pre-emption 
preferential to the right of anybody else 
whieh entitled him to acquire the Mahal 
Ahran Subans property, did not appeal 
agamst the decree in his favour ; but as 
ley did not accept the contention that 
Rampat had a right to pre-empt the 
Mahal Ranapur property they filed an 
appeal against the dec-ee in his favour 
.he lower appellate Court has dis- 
m^sed this appeal on a preliminary 
ground that it is bad because Ram Sukh 
Dubey and Hardin Ram Dubey have not 
appealed against the decree in favour of 
Gajodhar. The learned Subordinate Judge 
appears to have considered that there is 
necessarily a conflict between the deci¬ 
sions of the Allahabad High Court in 

v. De5z ( 1 ) and Ghansham Singh 
t Singh (2) and that the decisions 

or the Judicial Commissioner’s Court in 
Waliullah . v. Ejaz Ali (o) and Lach.mi 
A«aj v : Umrao Singh (4) conflict with 
the decision in Ghansham Singh v. Bhola 

• We do nofc « however, consider 

that there is any conflict in the matter at 
all. Mr. Piggott's decision in Waliullah 
v. Rjaz Ali (3j that, where there have 
been two decrees passed by the lower ap¬ 
pellate Court and both of them require to 
he set aside in order to give the dissatis¬ 
fied party the relief which ho seeks and 
a second appeal is filed against one decree 
only, the decision which has been allowed 
to become final operates as res judicata in 
respect of the second appeal states the law 
co rrectl y upon that point. But here the cir- 

U) 1 (f U bj aJ A11 " 01 ^ 7 I C - 15<5 *= 7 ' A.U jTsgi 

(-) A.I.K. 1023 All. 400—-45 \|] <jnn /p t-> i 
( V [1012] 15 O.C. 22=13 I C 984 U ’ B >- 
(4J A.I.R. 1024 Oudh 311. ‘ 
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cumstancesare as follows: There is nothing 
in the decree in Gajodhar’s favour which 
prevents the appellants from obtaining 
the relief that they desire against the 
decree in Rampat’s favour. The remarks 
of Sir Grim wood Mears at p. 510 in Ghan- 
sham Singh v. Bhola Singh (2) are very 
much in point. 

Where it appears to an appellate Court that 
there are two decrees arising out of two suits 
heard together or raising the same question bet¬ 
ween the same parties, or arising out of two ap¬ 
peals to a subordinate appellate Court and only 
one of such decrees is brought before it in ap¬ 
peal, and there is nothing prejudicial to the ap¬ 
pellant in the decree from which no appeal has 
been brought which is not raised 'and cannot bo 
set right if the appeal which he has brought 
succeeds, the right of appeil is not barred either 
by the rule of res judicata, or at all, by reason 
of his failure to appeal from the decree which 
does not prejudice him. It would be indeed 
wrong for an appellant to appeal against a de¬ 
cree which did not prejudice him and to which 
he did not object, or to appeal ag linst two 
duplicate decrees where an appeal against one 
of them would be sufficient, and he .is certainly 
under no obligation to do so. 

We accordingly find that this appeal 
was not barred by res judicata ; and set¬ 
ting aside the decision of the lower ap¬ 
pellate Court upon the preliminary point 
of law return the appeal in order that the 
Judge who decided it or his successor miy 
restore it to its original number and de¬ 
termine it upon the merits. The only 
question which will be determined by the 
lower appellate Court will be as to whe¬ 
ther Rampat has any right of pre-emption 
in respect of the property in Mahal Rana- 
pur. Costs will abide the result. 

U.D. Appeal, returned. 
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Stuart, C. J. and Raza, J. 

Parsotam Dass and others —Defendants 
—Appellants. 

v. 

Abdul Itahman — Plaintiff — Respon¬ 
dent. 

First Appeal No. 149 of 1926, Decided 
on 30lh August 1927, from decree of Sub- 
Judge, Buhraich, D/* 30th Nov. 1926 

(a) J're-emption—Intention of pat ties should 
be looked to for construing a document —«S pe¬ 
culatin' money-lender redering pecuniary and 
other assistance to borrower for succeeding in 
certain litigation by borrower — Jior rower exe¬ 
cuting hiba-bil-ewaz in favour of money lender's 
sons—It is not a sale giving rise to right of pro¬ 
em pt ion. 

Every transaction should be considered on a 
construction of the document effecting the 
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transfer and parties’ intentions should be con¬ 
sidered in the light of what they had agreed to. 

[P 578 C 2] 

W here a person possessed of no security and 
is dependent for his success upon the specula¬ 
tive instinct of a moneyleader in financing his 
litigition, who gives him pecuniary and other 
assistance, but lor which be would not have 
succeeded in the litigation, and the borrower 
subsequently transfers in favour of the money- 
lander’s sons certain proporty in consideration 
of all the benefits received, the transfer is a 
hiba-bil-ewaz or a gift pure and simple, but not 
a sale which gives rise to a right of prs- 
emption. [P 57 s C 1] 

(5) Pre-emption — Transaction effected in the 
shape of hiba-bil-ewaz in order to prevent exer- 
c’se of right of pre-emption—Right doe s not 
exist. 

It is not forbidden to a person to circumvent 
the law of pre-emption by taking a transfer 
which falls short of the sale but which may 
eventually have the same effect as sale. There 
is nothing fraudulent in such a transaction. 

[P 578 C 2] 

Even though a transaction is thrown into 
the shape of hiba-bil-ewaz in order to prevent 
the exercise of a right of pre-emption, no right 
of pre-emption exists : A. I. R. 1927 Oudh 
204 : . A. I. R. 19^7 Oudh 40; 2 Luclc 416; 
A. I. R. 19*7 Oudh 1G1 ;-and 2 Luck. 470, Foil. 

[P 57 9 C 1] 

Ghulam Hasan. for Appellants. 

Zahur Ahmad and Ali Zaheer —for 
Respondents. 

F^cts —On 25th April 1919, a certain 
Ali Haider executed a registered deed of 
transfer by which he purported to transfer 
a vi Ilage cal led Mundka in the Bahraich 
District with all appurtenances to Lala 
Ram S irup and others. On 12th Septem¬ 
ber 1925, the plaintiff, Chaudhri Abdul 
Rahman, instituted a suit in the Court 
of the Subordinate Judge in question as 
against the transferees, on the allegation 
that ho had a right of pre-emption in res¬ 
pect of the property under the provisions 
of Ch. 2, Oudh Laws Act ( L8 of 1876). 
He asserted that the transfer in question 
was a sale and that thus a right of pre¬ 
emption existed in his favour. He en¬ 
deavoured to extend the limitation ap¬ 
plicable to a suit of this nature, which, 
under the provisions of Art. 10, Sch. 1, 
Lim. Act, is only one year, by invoking 
the assistance of R. 18 of the Act on the 
allegation that his right to institute the 
suit had been kept from his knowledge by 
fraud. The trial Judge arrived at the 
conclusion that the transfer in question, 
although it was embodied in a deed 
which purported to be a deed of hiba-bil- 
ewaz, was in effect a transfer by sale ; 
th it the wording of the dee 1 had been 
sufficient to create a fraud ; and that the 
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laintiff was entitled to an extension of 
the^ period of limitation under the pro - 
visions of S. 18. Finding, as he did, 
that the suit was within time and that 
the transfer was a sale, he gave the plain¬ 
tiff a decree to -obtain possession of the 
village in exercise of a right of pre-emp¬ 
tion on payment of Rs. 25,000 the 
amount which ho found to be the con¬ 
sideration for the transaction. The de¬ 
fendants appeal. 

Judgment. (After setting out facts 
the judgment proceeded.) The plaintiff 
has filed no cross-objection and has ac¬ 
cepted the decision that if he exercises 
the right of pre-emption he will have to 
pay the sum of Rs. 25,000. There are a 
large number of grounds of appeal taken 
which touch practically every point de¬ 
cided. We state in the first place the 
conclusions at which -we arrive on the 
facts. We find that on the evidence pro¬ 
perly considered the transaction came 
into being in the following manner : 
Saiyid All Haider lived formerly in 
Lucknow. About 1916 at the latest he 
made the acquaintance of Lala Parsotam 
Dass who is a money-lender in Lucknow 
In August 19 18, a lady called Taiba 
Begam died in the Bahraich District 
where she was possessed of certain pro¬ 
perty and Saiyid Ali Haider upon her 
death became entitled to the property 
He succeeded in obtaining possession by 

fn appll ° atlon to the revenue authorities 
to have h.s name recorded to eng ige for 

payment of the revenue of the state His 

sion had °h WaSOpposed an d after deci- 
sion had been made in his favour the 

matter was carried in appeal to the Com¬ 
missioner and to the Board of 'Revenue. 

fa h v e ou r r eoue 

he A l t x e e‘out P V°f , ? ClU f ion ° f the Proceeding 

Saiyid Ali IT v' 1 ° transfer in question, 
dan hnd • i der> a Shia Mahomme- 

question which purport, ^ 1 , '° C j C ° d ,D 

hiba-bil-ewaz P In a , deed of 

that on the death of the lady Taiha 
Be 0 am it was necessary for him 

legal expenses and thltV^ he couj^ot 
procure the money by any means what- 
soever, and as a complete control had not 
been secured over the estate he had had 
raiso funds somehow • so he qnn i 

Lala Parsotam Das who° had g TeTtt 
on different occasions thousands of rupees 
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for the expenses of this litigation. He 
added that Lala Parsotam Dass had con¬ 
tinued to assist him financially while the 
litigation was proceeding. The latter 
clause clearly means that he continued to 
assist him financially not for the pur¬ 
pose of litigation but for other purposes 
and he added that, even after the litiga¬ 
tion was over, Lala Parsotam Das con¬ 
tinued to help him with money and in 
other ways. He continued that Lala Par- 
sotarn Das and Lala Ram Sarup, son of 
a*la Parsotam Dass had pub forwardstrong 
efforts in his favour and conducted his 
litigation for him. He finally said that 
it was incumbent on him to give some 
return for these aforesaid favours and he 
therefore, gave this village as a gift in' 
consideration of all the benefits which he 
had received past and present. The gift 
was not to Lala Parsotam Dass but to 
his sons. He had made reference to his 
acquaintance with Lala Parsotam Das 
which he said had been continuing for 
a long time, and to the friendliness of 
the relations between them. 

Now we have it that he had known 
Dala Parsotam Dass at any rate for three 
years and three years” may be des¬ 
cribed as a long time. It is clear on the 
evidence that Lala Parsotam Dass and he 
were very friendly. Of course it is ob¬ 
vious that Lala Parsotam Dass had been 
advancing him money. Saiyid Ali Haider 
owed Lala Parsotam Dass money at the 
time and that money had to bo paid. 
l*ut the relations between these persons 
had been most friendly and there was 
nothmg improper or fraudulent in 
Saiyid All Haider describing Lala Par¬ 
sotam Dass as a friend. The deed, as we 
construe it, is a deed of hiba-bil-ewaz. It 
complies with all the conditions known 
to the Mahomedan Law of a hiba-bil- 
ewa* In the Mahomedan Law of the 
-Kaght Honourable Saiyid Ameer Ali, Ed. 

•i, Vol. 1, at p. 158, the hiba-bil-owaz is 
considered. Hiba-bil-ewaz is a gift for 
consideration and there aro many sorts of 
consideration It was decided in the old 
Oudh Judicial Commissioner’s Court in 

M , aSUm A,i (1) «*at" dari 

of A ft in consideration of useful services 
lendered by the donee to the donor in 

The^ t T atCcl a bindin S hiba-bil-ewaz 
The facts here were as follows : Saiyid 
Ali I raider owed monev to r 0 i 0 t> 

‘a- IW He did Z? p a ° y ^ P — 


( 1 ) 


[191*3 20 a a 41 ^"Terror 


money 
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Instead of paying that money he 
made a gift of certain property to the 
sons of Lala Parsotam Dass in return 
for the kindness and consideration 
with which Lala Parsotam Dass 
had treated him as a debtor. Lala 
Parsotam Dass considerately did not press 
him for the money. He cannot sue for 
it now as the period of limitation has 
expired. The learned trial Judge has 
completely overlooked the fact that the 
gift was not to Lala Parsotam Dass, but 
to the sons of Lala Parso' am-Dass and the 
case stood that either the transfer was a 
hiba-bil-ewaz for good consideration or 
that it was a gift pure and simple. In nei- 
thc r case co .ild a right of pre-emption arise. 

Upon the question of fraud the learned 
trial Judge has arrived at the conclusion 
that this transaction was a deliberate 
fraud intended to prevent the exercise of 
a right of pre-emption. We are satisfied 
that the parties put the transaction into 
this form, in order to avoid the exercise 
of a right of pre-emption, but wo do not 
find that there was any fraud in the 
matter. We have examined the deed in 
question carefully. We do not agree 
with the learned trial Judge in his con¬ 
clusion as to what actually happened. 
It appears to us that Saiyid Ali Haider, 
who was a man possessed of no security, 
svould he dependent for success upon the 
speculative instincts of money-lenders in 
financing his litigation. Iiut speculative 
instincts may be possessed by persons of 
a kindly nature ; and there is nothing to 
show that Lala Parsotam Dass, though 
a speculator, was not a kindly speculator. 
Without money Saiyid Ali Haider would 
have had considerable difficulty in carry¬ 
ing the matter through the revenue 
Courts. It is found by the learned trial 
Judge that Lala Parsotam Dass did ad¬ 
vance him somo thousands of rupees for 
this purpose and the statement that 
money was not procurable in an ordi¬ 
nary manner was a perfectly true state¬ 
ment. lie could not provide the money 
from his own me ins. He had to borrow 
it. It is also perfectly true that he 
could not obtain possession of the pro¬ 
perty until lie succeeded before the rev¬ 
enue authorities. It is also perfectly 
true that in addition to payment of the 
expenses of litigation Lala Parsotam-Dass 
gave other pecuniary assistance to Saiyid 
Ali Haider. It is perfectly true that 
Lala Parsotam Dass assisted him in many 
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ways, and, when Ali Haider states that 
if it had not been for the assistance of 
Lala Parsotam Dass he would not have 
recovered the property, he is not over* 
stating the case. In these circumstances 
he was under an obligation to Lala Par¬ 
sotam Dass and it was for him to decide 
whether that obligation was sufficient to 
justify the transfer-of a village. It is to 
be noted that it is not Saiyid Ali Haider 
who is putting forward the plea of fraud 
or undue influence. In previous litiga¬ 
tion he did put forward that plea and 
then withdrew his case and Saiyid Ali 
Haider's son put forward that plea and 
failed. The plea is put forward by a 
person asserting a right of pre-emption. 

There were formerly in the old Judi¬ 
cial Comissioner’s Court two views : 
occasionally one view was adopted ; 
occasionally the other view was adopted. 
The first view was that in pre-emption 
suits the Courts should go behind every 
transfer to see whether the object was to 
avoid pre-emption, and if the Courts 
arrived at a conclusion that a transfer 
was made with the intention of avoiding 
pre-emption the Courts should consider 
that transfer to be a sale. The second 
view was that every transaction should 
he considered on a construction of the 
document affecting the transfer and 
that parties’ intentions should be con¬ 
sidered in the light of what they had 
agreed to. The second view was stated 
in a decision of Mr. Lindsay and Rafique 
in JSlajida Bibi v. Fazal 'Karim (2) : 

ITor is it forbidden to a person to circumvent 
the law of pre-emption by taking a transfer 
which falls short of the sale, but which may 
eventually have the same effect as a sale. There 
is nothing fraudulent in such a transaction. 

Wo need not discuss the reasons in| 
favour of either view. It is sufficient tOj 
say that, since the institution of the Chief, 
Court of Oudh, the second view has beenl 
followed consistently. The first case to 
which we should refer in this connexion 
is Sliamshad Ali Khan v. Dharam Singh 
(3). That decision accepted the view 
taken in Majida Bibi v. Fazil Karim 
(2). This was followed by a series of 
other decisions to the same eflect: 
Ajodhija v. Sheo Shankar (4) ; Oudh 
Bihari v. Rameshrvar Singh (5); Sarfarz 

Singh v. Bal rshnar Pras ad (6). _ 

’ (2) [1912J 1(3 O. C. 9=19 I. C. 679. 

(3) A. I. R. 1927 Oudh 40=29 O. C. 101. 

(4) [1927] 2 Luck. 416 = 4 O. W. N. 137. 

(5) A. I. R. 1927 Oudh 161. 

(G) [1927] 2 Luck. 470 = 4 O. W. N. 265. 
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The course which, in our opinion, 
should be adopted, is the course which 
was adopted in, Talib Ali v. Kaniz 
Fatima Begatn (7). The document is 
examined, a construction placed on its 
contents and decision is then arrived at 
as to what is its legal effect. A docu¬ 
ment may be called a hiba-bil-ewaz and 
yet be a deed of sale. A document may 
be called a deed of sale and vet be a hiba- 
bil-ewaz. As Lord Moulton laid down 
j, n Tirugnanapal v. Ponnammai (8): 

But calling a document a will does not 
make it so.” This is the .course which 
we have adopted. We have examined 
the document and we find that the docu¬ 
ment is a hiba-bil-ewaz. It is not a 
deed of sale. We have every reason to 
suppose that the transaction was thrown 
into this shape in order to prevent the 
exercise of a right of pre-emption, and we 
^consider that the parties were at full 
liberty to take the course and that the 
ipourse has the effect which they desire. 
In these circumstances we allow the 
appeal and direct that the suit stand 
dismissed. The respondents will pay 
their own costs and those of the appel¬ 
lants in both Courts. 

_ R D ‘ _ Appeal allowed. 

(T) A. i. K. 1927 Oudh 204 
A. I. R. 1921 P. C. 89 
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. King, J. 

psUant BharOSe Defendant—Ap- 

f* 1 "* and others Plain* 
fciQ anl Djfea^Anfcs Respondents 

on ff 6 of i 927 ' DecideJ 

JuJ^R a,,/*.. 1 ' rot n decree of Sub- 

*? 0 ’ S T ulUn P ur - D - 19th October 1926. 

ting from remaining SCpara ' 

presumed to hare separated. * are not 

« 2 p.trated from* °h is two b?o°t]° f thr ? e Mothers 

^PuMtioa between the two 


* - - - — u 

sumption of any 


latter. It is not necessary to nr ^ th ° tWO 

agreement between the bitted tV ® ‘\ Uy speciuI 
united: A. [. R. 19-2-5 R C 40 r !? remt »n 
K n -tr c . ' 49 ’ F ° 11 - CP 5S0 C 1 

P ¥t Sr ?, for A PP 0 llant.. 

/i. W. Shukla for Respondents 

J&T2z2*tSi • sg ;r 

P Dse Of understanding the questions ra'is^d 
second appeal it is necessary to 


to the pedigree set forth in the trial 
Court’s judgment. One Nirhoo had 
three sons Incha, Puran and Ram Sahai. 
Jriaintiti is the grandson and representa- 
tive of Puran’s branch. It is admitted 
that Incha separated from his two 
brothers and got a one-third share in 
the family property including the pro- 
pertymsuit The plaintiff’s claim was 

that he is at least the owner of the re¬ 
maining two-thirds of the - property in 
suit, namely, one-third which belonged to 
grandfather Puran and the other 
third whjch belonged to Ram Sahai, and 
which devolved upon the plaintiff by 
survivorship. He alleged that although 
Incha hatf separated from his other two 
brothers the two fatter had remained 
joint as coparceners. Both the Courts 
below hav 6< found that Puran and Ram 
Sahai. remained joint and that Ram 
Sauai s interests passed to the plaintiff 
by survivorship. They have accordingly 
s iven the plaintiff a decree for two-thirds 
ot the property in suit. 

The defendant in second appeal does 
not dispute the plaintiff’s right to one- 
third of the property insuit inherited 
fiom his grandfather Puran, but denies 

^ Pu ™° a " d Sahai remained 

J 01 that Ram Sahai’s interests pas- 
S0 rl to the plaintiff by survivorship. 

Prim a facie the finding of the Court 
below that Puran and Run Sahai re¬ 
mained joint is a finding of fact, which 

But n °M 50 Ch n l0nged in sec ^d appeal, 
f , the appellant contends that when 

incha admittedly separated from his two 
brothers it must be presumed that the 
two latter also separated inter se and 
there is no evidence on - which the Court 
could find that Puran and Ram Sahai re¬ 
mained joint or reunited. 

The appellant relies strongly on the 
lulmg of their Lordships of the Privy 
Council in the case of Bala Bux v. 
Kukhmahai (L). In that cise three 
brothers owned a shop which had be¬ 
longed to their father. One of the 
brothers separated and took his separate 
share. The question then arose who 

ther the two remaining brothers continu¬ 
ed to remain joint. 

Their Lordships observed- 

It appears to their Lordships tlnttl... • 

presumption when one coparcener .^ ,S "° 
from the others that the lat er r M n . ° Iai [Ates 
Their Lordships think that an Un,ted * 


(IJ Li'JJ3J ;Ju C.il. 745—aO T 

N. 6-12—8 Sir. 470 (P. C.).* 


agoocment 
180 = 7 C. W. 
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amongst the remaining members of a joint fami¬ 
ly to remain united or to reunite must be 
proved like any other fact. 

It is urged that in this case there is no 
proof of any agreement to remain united 
nor of any reunion and therefore the 
Court below was wrong in holding that 
Puran and Ram Sahai remained united 
or that they reunited. 

This ruling has, however, been explain¬ 
ed and somewhat modified by a more 
recent ruling of the Privy Council in the 
case of Palani Ammal v. MuthuvenJcata- 
chal Moniagar (2). Their Lordships ob¬ 
served : 

It is also now beyond doubt that a member of 
such a joint family can separate himself from 
the other members of the joint family and is on 
separation entitled to have his share in the 
property of the joint family ascertained and 
partitioned off for him, and that the remaining 
coparceners, without any special agreement 
amongst themselves, may continue to be co¬ 
parceners and to enjoy as members of a joint 
family what remained alter such a partition of 
the family property. That the remaining 
members continued to bo joint may, if disputed, 
be inferred from the way in which their family 
business was carried on after their previous co¬ 
parcener had separated from them. 

Their Lordships also go on to say that 
where a joint Hindu family separates 
then the family or any member of it may 
agree to reunite as a joint Hindu family 
but such reunion must be strictly proved 
and the case of Bala Bux v. li ukhmabai 
(1) is the leading'authority for that pro¬ 
position. 

In the light of this latest ruling of 
their Lordships I think the mere fact 
that Incha separated from- his two 
brothers raises no presumption of any 
separation between the two latter. It is 
not necessary to prove any special agree¬ 
ment between Puran and Ram Sahai to 
remain -united. It is only, if it is pro¬ 
ved that Puran and Ram Sahai had in 
fact separated, then 'necessary to prove 
reunion. 

The separation of Incha from his two 
brothers occurred about 40 years ago and 
there is not much evidence as to whether 
Puran and Ram Sahai remained united or 
separated, but such evidence as there is 
goes to show that they remained united. 
The shares of the three brothers must 
have been defined in the sense that when 
Incha was given a one-third share, then 
it must have been agreed that the other 
two brothers also had a one-third share 

(2) A.I.R. 1920 P.*C. 19 — 4-4 Mad 254 = 5 . l.A, 
83 (P. C.). 


each. But there is no evidence that; 
Puran and Rim Sahai defined their res¬ 
pective shares with a«y intention of 
terminating their status as coparceners. 
The mere recognition of the fact that 
Puran and Ram Sahai were each entitled 
to a one-third share would nob be effec¬ 
tive as constituting a partition between 
them unless the definition of shares were 
made with the intention of separation 
and there is no evidence of such intention. 
The definition of the shares of the three, 
brothers was only made, so far as the evi¬ 
dence shows, with the intention of sepa¬ 
rating the share of Incha and not with 
the intention of separating the shares of 
Puran and Ram Sahai inter se. There is 
evidence which has been believed by the 
Court below that Puran and Ram Sahai 
continued to reside in one house with a 
common exit and that they owned bullocks 
jointly and that they had no separate 
cultivation. As there is no presumption 
that Puran and Ram Sahai were separate, 
I think it cannot be held that the Court 
below was wrong in finding on the evi¬ 
dence before it that they continued to 
remain joint. 

I, therefore, dismiss the appeal with 
costs. 

D.D. Appeal dismissed. 
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Stuart, C. J., and Gokaran Nath 

Misra, J. 

Sarju. Prasad Singh —Plaintiff—Ap¬ 
pellant. 

v. 

Nand Gopal Singh and others —Defen¬ 
dants—Respondents. 

First Appeal No. 99 of of 1926, Decided 
on 22nd August 1927, from decree of 
Addl. Sub-Judge, Sultanpur, D/- 12th 
June 1926. 

Hindu Law—Joint family—One coparcener 
separating fioni others—Presumption is that 
the latter also are separate. 

When it is proved that one member of a joint 
Hindu family has separated from his co¬ 
parceners, any person, who subsequently alleges 
that the remaining coparce lers are to be con¬ 
sidered a joint Hindu family among themselves 
must prove one of two thing.. He must either 
prove that there was no separation tfmong the 
remaining members originally or he must prove 
that there has been a separation followed by a- 
subsequent reunion : 30 Cal. 725 (P. C.), Poll : 
A. I . li. 1920 P. C. 49, Expl. [I* 581 C 1, 2] 

Hyder II use in —for Appellant. 

K. P. A lisra —for Respondents 1 and 2- 
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Judgment. —This appeal raises a ques¬ 
tion which-comes frequently for decision 
before the Indians Courts as to the posi¬ 
tion which arises when one member of a 
joint Hindu family under the Mitakshara 
law separates from the remaining mem¬ 
bers of the family. Is the presumption 
that the remaining members of the family 
continue joint, or is the presumption that 
that they are separate ? There is not, 
in our opinion, any difficulty in answer¬ 
ing that question in view of the decision 
of their Lordships of the Judicial Com¬ 
mittee in Bala Bakhsh v. Rukma Bai (l). 
In their judgment in that appeal their 
Lordships laid down that there is no pre¬ 
sumption, when one coparcener separates 
from the others, that the latter remain 
united ; and they continued that any 
agreement among the remaining members 
of a joint family to remain united or to re¬ 
unite must be proved like any other fact. 

The learned - counsel for the • appel¬ 
lant has argued with considerable ingenu¬ 
ity that their Lordships did not lay 
down the proposition that there was a 
presumption, when one coparcener sepa¬ 
rated from the others, that the latter 
were separate, but we are of opinion that 
their Lordships did lay down this pro¬ 
position impliedly. The presumption in 
a Hindu family governed by the Mitak¬ 
shara law is that it is joint, but their 
Lordships have laid down that when one 
coparcener separates from the others 
that presumption ceases to exist. Some 


presumption must take its place and that 
piesumption can only bo the ordinary 
presumption which will apply to every 
one, outside an undivided joint Hindu 
family, that the members are separate. 
It has been urged by the learned counsel 
that the decision of their Lordships of the 
Judicial Committee in Palani Animal v. 
lM uthuvenkatacharla Maniagar (2) has 
expanded the doctrine laid down in Bala 
Bakhsh v. Rukma Bai (L), but we do not 
J n . that there is anything in the latter 
decision which adds materially to the 
principles laid down in the former The 
.law appears clear to us. When it is 
proved that one member of a joint Hindu 
family has separated from his coparceners, 
any person, who subsequently alleges 
that the remaining coparceners are to "be 


(L) [1903] 30 Cal. '<25=30 I.A. 130—7 C W V 
*34*2=8 Sar. 470 (P. C.). * * * 

(2) A. I. R. 1925 P. C. 49=43 Mad. 251 = 5 > 
I. A. 63 (P. C.) -oi -;- 


considered as a joint Hindu family among; 
themselves, must prove one of two things. 
He must either prove that there was no 
separation among the remaining members 
originally or he must prove that there 
has been a separation followed by a 
subsequent reunion. The learned trial I 
Judge has arrived at a perfectly correct 
conclusion of law when he stated, as he 
has stated that it was for the plaintiff- 
appellant to prove that the father of 
defendant 1 remained joint after the 
separation of Ram Sarup. Here the 
allegation was not an allegation of sepa¬ 
ration followed by subsequent reunion, 
but it was an allegation that there had 
been no separation. It was for the plain¬ 
tiff-appellant to establish that allegation 
by evidence before he could succeed. 
The learned trial Judge has found that 
there was no reliable evidence to establish 
the plaintiff-appellant’s case. The learned 
counsel for • the plaintiff-appellant has 
taken us through the evidence, but he has 
not been able to satisfy us that the conclu¬ 
sion of the learned trial Judge on this point 
is incorrect. As we find, therefore, that 
there is no reliable evidence to show that 
the father of the plaintiff-appellant and 
the father of defendant 1 remained joint 
after the separation of Ram Sarup, we find 
that the decision of the learned trial 
Judge is correct and dismiss this appeal 
with costs. 

J v - Appeal dismissed. 


A I. R. 1927 oudh 581 

Wazir Hasan, J. 

Maul a —Plaintiff—Appellant. 

v. 

Irshad Husain and others —Defendants 
— Respondents. 

Second Appeal No. 112 of 1927, De¬ 
cided on 14th July 19 27, from de¬ 
cree of Sub-Judge, Bahraich, D - 31st 
March 1927. 

Transfer of Property .let, S. 54 —Mortgagor 
selling property to mortgagee under unregis¬ 
tered deed of sale — Mortgagee entering into 
jtossession since then as oirner can successfully 
resist suit for rede in ption by mortgagor. 

Where sifter the date of mortgage tho mort¬ 
gagor sold the mortgaged property under an 
unregistered deed of sale to the mortgagee and 
since then the mortgagee had been in propria- 
t;iry possession for over lJ years, 

Held : th.it since the date of the deed the 
nature of the mortgagee's possession had been 
that of an owner and the suit for redemption 
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is therefore clearlv barred: A. I. R. 1926 Oudh 
141 and A. I. It. 1919 P.C. 44, Foil. [P 582 C 1] 

S. N. Roy —for Appellant. 

R. D. Sinha and Go-pal Chandra Sinha 
— for Respondents. 

Judgment. — This is the plaintiff’s 
appeal from the decree of the 1st Sub¬ 
ordinate Judge, Bahraich, dated 51st 
March 1927, reversing the decree of 
the Munsif of the same place dated 22nd 
September 1926. 

The suit, out of which this appeal 
arises, sought recovery of possession of a 
house on redemption of a usufructuary 
mortgage dated 4th January 1903. The 
defence which has succeeded in the 
lower appellate Court is that the right 
to redeem has been extinguished and the 
circumstance relied upon is as follows: 

After the mortgage mentioned above 
the mortgagor sold the house in question 
under a deed of the 22nd June 1909 to the 
mortgagee and since then, it is con¬ 
tended, the mortgagee has been in pro¬ 
prietary possession thereof. The plain¬ 
tiff seeks to avoid the effect of the sale 
by relying on the fact that it is an un¬ 
registered document. But the document 
is not used in the case as evidence of the 
transaction of sale. It is relied upon for 
the purpose of proving the nature of pos¬ 
session. There can he no douht that 
since the date of the deed the nature of 
the possession has been that of an owner 
and more than 12 years have elapsed 
since the commencement of such posses¬ 
sion. The suit for redemption is there¬ 
fore clearly barred In support of the 
view taken by the Court below that 
Court refers to a decision of this Court 
in the case of M alii pal Singh v. Sarjoo 
Prasad (1) and also to a decision of their 
Lordships of the Judicial 'Committee in 
the case of Vat ad a Pillai v. Jeeva- 
ralhnamma (2). I am of opinion that 
these decisions have been rightly applied 
to the facts of the present case by the 
lower appellate Court. 

The appeal fails and is dismissed with 
costs. 

D.l>. •Appeal dismissed. 


< 1J A. I. R. 1926 Oudh HI. 

(■-') A. 1. R- 1919 1*. C. 44 = 43 M;.d. -14 = 46 
1. A. A 5 (P. C.). 


A. I. R. 1927 Oudh 582 

Stuart, C. J., and Gokaran Nath 

Misra, J. 

Ram Abhilak and others —Plaintiffs— 
Appellants. 

v. 

Mt. Chaurasi and others — Defendants 
—Respondents. 

First Appeal No. 89 of 1925, Decided 
on 22nd November 1926, from judg¬ 
ment of Sub-Judge, Fyzabad, D/“ 7th 
September 1925. 

Hindu Haw—Adverse 2 >osscssion. 

A Hindu died leaving his widow and the 
widow D of a predeceased son. After his death 
his widow remained in possession of his pro¬ 
perty till her death. Afther her death D took 
possession of the whole property. In the course 
of mutation proceedings in respect of one of 
the three items of the property, D stated that 
she held possession of the same under an agree¬ 
ment with one of the reversioners of her father- 
in-law, by which she was to hold only for her 
life with no power of alienation and after her 
death the reversioners wore to take possession 
of it. It was also found that the other items of 
property were similarly taken by D. 

Held : that the agreement entered into by 
one of the two reversioners should be presumed 
to be made as representing the whole rever¬ 
sionary body and D’s possession of the whole 
property must be held to be permissive under 
the agreement. £p 584 Cl] 

Dislieshivar Nath Srivastava —for Ap¬ 
pellants. 

A. P. Seti and Sunder Lai —for Res¬ 
pondents. 

Judgment. —This is an appeal arising 
out of a suit brought by the plaintiffs for 
a declaration that a certain deed of gift 
executed by one Alt. Chaurasi is null and 
void after her death and does not affect 
their rights. The plaintiffs are rever¬ 
sioners of one Ram Dat, who was admit¬ 
tedly the last male owner of the property. 
Mt. Chaurasi is the daughter-in-law of 
the said Ram Dat, being the widow of his 
son Baij Nath, who died during the life¬ 
time of his father. (A pedigree was set 
out here) After the death of Ram Dat the 
property passed into the possession of his 
widow Mt. Ram Kora, and after her death, 
the property remained in the possession of 
Alt. Chaurasi under an arrangement with 
Alangal and Paras Ram, the reversioners 
of Ram Dat alive at the date of death of 
Alt. Ram Kora. It appears that Alt. 
Chaurasi executed a deed of gift dated 
5th September 1924 in respect of certain 
shares in villages Ramewan Karamjit, 
Palhanpur and Chitanwan, which had 
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come into her possession after the death 
of Mt. Ham Kora. The deed of gift was 
executed by her in favour of defendants 2 
to 5 of whom defendants 2 and 3 are the 
daughter's sons of Ham Dat. The plain¬ 
tiffs claim a declaratory decree to the 
effect that the said deed of gift executed 
by Mt. Chaurasi does not bind them in 
any way, and would not affect their in¬ 
terest in the 'property after her death. 
The defendants set up various pleas in 
defence. They denied the reversionary 
rights of the plaintiffs ; they contended 
that the plaintiff, even if held to be the 
next reversioners of Ram Dat, are not en¬ 
titled to the property in suit in the pre¬ 
sence of defendants 2 and 3, who are the 
daughter’s sons of Ram Da.t and finally set 
up the plea of adverse possession in regard 
to the possession of Mt. Chaurasi in res¬ 
pect of the property in suit. 

The learned Subordinate Judge of 
Fyzabad who tried hold that the rever¬ 
sionary rights of the plaintiffs were 
established and that, according to the 
custom of the family of Ram Dat, 
daughters and their sons were excluded 
from inheritance. Having found these 
two points in favour of the plaintiffs he 
came to the conclusion that, excepting 
one village, Ramewan Karamjit, Mt. 
Chaurasi was in adverse possession of the 
shares in the two other villages, namely, 
Palhanpur and Chitanwan. Regarding 
the Ramewan Karamjit property the 
learned Subordinate Judge found that it 
had been established that Mt Chaurasi 
was in possession thereof as the holder of 
a life-estate, hut only to the extent of a 
half-share therein. Upon these findings 
the learned Subordinate Judge gave the 
plaintiffs a declaratory decree in respect 
of half the property in Ramewan Karam- 
J it and dismissed the rest of their claim. 

±he plaintiffs have come to this Court 
in appeal and the point urged in their be- 
nall is that the possession of Mt. Chaurasi 
in respect of the entire property is of a 
permissive character, and they are en¬ 
titled to a declaratory decree in respect of 
the entire property in suit. 

We have therefore, to determine the 
character of possession of Mt. Chaurasi 
in respect of the properties in the three 

villages mentioned above, namely, Rame¬ 
wan Karamjit, Palhanpur and Chitanwan. 
In our opinion the possession of Mt 
Chaurasi, in respect of the entire property 
in suit, was of a permissive character and 


the plaintiffs’ appeal must, therefore, 
succeed. We proceed to give below our 
reasons for this conclusion. 

It is now admitted between the parties 
that Ram Dat was the owner of the 
entire property in suit and died some¬ 
where in 1893 and that after his death 
his widow Mt. Ham Kora succeeded to 
the entire property left by him as a Hindu 
widow. It is also admitted that Mt. Ham 
Kora died in the year 1897 and that 
after her death mutation of names in res¬ 
pect of the parties situate in the three 
villages named above, was effected in the 
name of Mt. Chaurasi, the widow of 
Baijnath, son of Ram Dat, who had pre¬ 
deceased his father. It is also admitted 
that at the time of Mt. Ham Kora the 
widow of Ham Dat, Mangal and Paras 
Ram were the two reversioners of Ham 
Dat. It appears from the record that 
the mutation of names in favour of Mt. 
Chaurasi, in respect of village Chitanwan, 
was effected in 1897 soon after the death 
of Mt. Ram Kora and of the property 
situate in the other two villages in 1898: 
vide Ex. B-16 and Ex. S. Ex. 3 is an 
application filed by Mt. Chaurasi on 3rd 
March 1898 in respect of village Rame¬ 
wan Karamjit. In that application she 
joined with herself one Sita Ram Dube, 
a minor, under her own guardianship, the 
minor being the daughter’s son of Ram 
Dat. Ex. 4 is a petition of objections 
filed by Paras Ram on 16th March 1898 
to the effect that he had no objection to 
the mutation of names being effected in 
favour of Mt. Chaurasi provided it was 
only for her lifetime and that she would 
not be competent to transfer the pro¬ 
perty by way of mortgage or sale. He 
clearly stated in those objections that he 
would be entitled to succeed to the share 
after the death of the lady. Ex. 5 is a 
statement of Paras Rain recorded on 20th 
1898, to the effect that he had no objec¬ 
tion to the mutation of names in favour 
of Mt. Chaurasi being effected in terms 
of bis application of objections. Ex. 6 
is the statement of Mt. Chaurasi recorded 
on 22nd June 1898, to the effect that she 
agreed to have the mutation of names 
in her favour and declared that after her 
death the objector Paras Ram was to be 
the owner of the property. She clearly 
stated that she admitted the contents of 
the petition of objections. Ex 7 is the 
report of the Tahsildar dated 22nd June 
1898, to the effect that under the circum- 
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stances the mutation of names might be 
effected in favour of Mt. Chaurasi. Ex .8 
is the order of the Sub-Divisional Officer 
of Akbarpur, dated 23rd June 1898, al¬ 
lowing the mutation of names to be made 
in favour of Mt. Chaurasi. A perusal of 
these documents leaves no room for doubt 
that Mt. Chaurasi’s possession so far as 
the Ramewan Karamjit property is con¬ 
cerned was expressly permissive. We are 
unable to agree with the learned Subor¬ 
dinate Judge that her possession could 
only be considered to be permissive so far 
as it relates to the share of Paras Ram, 
but could not be so in respect of the 
share of Mangal. Paras Ram was ad¬ 
mittedly one of the reversioners of Ram 
Dat and it was he who had'filed the peti¬ 
tion of objections. It would be quite fair 
to presume that in the course of the 
mutation proceedings Paras Ram repre¬ 
sented the entire body of reversioners 
which at the time consisted of himself 
and of his brother Mangal. We, there¬ 
fore, hold that the possession of Mt. 
Chaurasi in respect of the entire property 
situate in village Ramewan Karamjit was 
of a permissive nature. 

We have now to determine what was 
the character of her possession in respect 
of -the property suitate in two other 
villages. The learned Subordinate Judge 
has held that there being no evidence of 
the agreement relating to the two villages 
the possession of the lady must be deemed 
to be adverse; and this position was 
also taken up by the learned counsel for 
the i espondents during the course of 
arguments before us in the appeal. After 
having given our best consideration to 
the contention we have come to the con¬ 
clusion that tho contention lias no force 
It is difficult to believe that Mt. Chaurasi 
was in possession under an arrangement; 
with tho reversioners in respect of one 
portion of the property and not so in 
respect of the remaining portion. It 
appears to us a legitimate and fair con¬ 
clusion to draw from tho facts stated 
above that this arrangement extended to 
the entire property* in suit.‘Ram Abhilak, 
plaintiff 1, entered into the witness-box 
and deposed to the effect that after the 
death of Alt. Ram Kora, Mt. Chaurasi 
applied for mutation of names and that 
Paras Ram filed objections. A p mchayat 
was convened and it was decided that 
Mt. Chaurasi should remain in possession 
of the properties in dispute for her life 


v. Mt. Chaurasi 1927 

* * « i 

only and that after her death Paras Ram 
and Mangal would come into possession. 
The matter was settled amongst Paras 
Ram, Mangal and Mt. Chaurasi; and 
Paras Ram and Mt. Chaurasi made state¬ 
ments to that effect. Wfe are inclined to 
believe this story, especially in view of 
the fact that the defendants did not 
choose to examine Mt. Chaurasi as to the 
circumstances in which possession of the 
entire property passed to her. We, there¬ 
fore, hold that Mt. Chaurasi came into 
the possession of the entire property in 
suit under an arrangement with the re¬ 
versioners that she was to remain in 
possession only for her lifetime and that 
after her death they would be entitled to 
the same. In Tjachhman Runwar v. 
Alanorath Ram (1), their Lordships of 
the Privy Council held the adverse pos¬ 
session to be made out, because there was 
no direct evidence of any statement made 
by the lady at the time when she took 
possession or subsequently that she took 
it as a Hindu widow. In the present 
case Ex. 6 is a clear statement ot Mt. 
Chaurasi to the effect that the objectors 
were to get the property after her death 
which clearly showed that when she took 
possession she professed to do it as claim¬ 
ing only the limited estate of a Hindu 
widow. In Sham Koer v. Dah Koer (2), 
their Lordships of the Privy Council 
clearly pointed out 

that the possession of tho lady in. that case 
would be adverse to the reversionary heirs 

unless it was the result of an arrangement with 
them. 

Such an arrangement, in our opinion, 
has been clearly established in this case. 

W e are, therefore, of opinion that Mt. 
Chaurasi is in possession of the property 
in suit merely as a Hindu widow and 
that she has no right to execute a deed of 
gift in respect of tho same property in 
favour of defendants 2 to 5 for any period 
beyond her lifetime. After her death the 
deed of gift dated 5th September 1924, 
must be declared to be null and void and, 
therefore, inoperative so far as the interest 

of the plaintiffs in the property in suit is 
concerned. 

We, therefore, set aside the decree of 
the learned Subordinate Judge so far as 
it purports to dismiss the plaintiff’s suit 
a nd gr ant the plaintiffs a declaratory 

(1) [1S95J 22 Cal. 445=22 I. A. ‘25=G Sar. 523 
(P. C.). 

(-) Cm02j 29 Cal. 6G4=29 I.A. 132=S:Sar. 260 
(P. C.). 
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decree ia respect of the entire property 
in suit that the deed of gift dated 5th 
September 1924, shall be considered 
null and void after the death of Mt. 
Chaurasi. The appeal is, therefore, al¬ 
lowed with coats in this Court and the 
Court below. 

GB - Appeal allowed. 


A. I. R 1927 Oudh 585 

King, J. 

Mt. Mufidunnissa Bibi- 
pellant. 


Plaintiff—Ap- 


v. 


Defendants 


Yusuf Beg and another- 
Respondents. 

Second Appeal No. c86 of 1926, Deci¬ 
ded on 19th January 1927, from decree of 
Addl. Sub-Judge., Fyzabad, D/- 29th 
July 1926. 

.Practice Appeal—-New plea prejudicing 
party and necessitating re-framing of pleas and 

allotted Z ° n °* f urther evidence cannot be 

Where in second appeal the admission of a 
new plea is likely to prejudice a party and re¬ 
quires further re-framing of pleas and taking 
further evidence on either side, that plea can¬ 
not be allowed at that time : 20 O. C. 41, Foil. 

* , r J CP 585 C 2] 

Muhammad Aijub —for Appellant. 
Niamat Ullah for Respondents. 

Judgment— This appeal arises out 
Of a suit by a pardanashin lady for seb- 
tng aside a deed of gift executed by her 
on 9th June 1924, in favour of the de¬ 
fendants-respondents. 

The plaintiff’s case was that she bein rt 
a pardanashin lady was unduly influ^ 
enced or even coerced by her father-in - 

hItW 6X f Ut t e the deed of gift in favour 

luted U S'" J that she haJ not exe¬ 

cuted the deed of her own free-will nor 

was she fully aware of the contents of 

Hnm C r“ n ' . The Court of first in¬ 
stance discussed at length the questions 

of coercion and undue influence and un¬ 
intelligent execution, and found a"l these 
points against the plaintiff, and accord 
ingly dismissed the plaintiff’s suit In 
appeal also the question of intelligent 

execution was argued, and the lower ap¬ 
pellate Court agreed with the Court 'of 
hist instance in finding that the plaintiff 
had executed the deed of gift after fully 
understanding the contents. The oues' 
tion of undue influence or coercion 
not pressed before the Court below 
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Iu second appeal the plaintiff-appel¬ 
lant does not press any of the points 
originally set up, such as undue influ¬ 
ence or coercion or unintelligent execu¬ 
tion of the document, but she pleads that 
the gift was revocable under Hanafi law 
as the-donees were not related to the 
donor within the prohibited degrees, 
a na the transaction did not amount to a 
gift for an exchange. 

I do not think the appellant can be 
permitted to set up a totally new case in 
second appeal. It was never argued in 
the Courts below that the gift was re¬ 
vocable for any reason nor was the ques¬ 
tion ever considered whether or not the 
transaction amounted to a simple gift or 
to a hiba-bil-ewaz. 

The new plea which has now been put 
jorward is also inconsistent with the at- 
titude previously adopted by the plain- 

, : 'tP e original case was that the 
plaintiff never made a gift at all except 
under coercion and under undue influence 
and that she never understood the terms 
of the gift. Now she comes forward and 
says that although she may have made a 
valid gift, nevertheless she is entitled to 
revoke it. I think this plea is inconsis¬ 
tent and should not be allowed. In any 
case the plea is entirely new. 

The learned counsel for the appellant 
has referred me to the case of Lai Bibi 
v. Mas urn Ali Khan (1) in which a simi¬ 
lar plea regarding the revocability of a 
gift by a Sunni Mahomedan was raised 
for the first time in second appeal. In 
chat case the learned Judge, Mr. Stuart, 
now Sir Louis Stuart, pointed out that 
the plea put forward was a new one and 
continued : 

The learned counsel for the respondent has 
pointed out with force that the admission of such 
a plea at this stage would prejudice his client as 
his client was not in a position to meet the claim 
upon such a ground in either of the Courts 
below. I accept that contention, and. if I 
found that the plea could succeed on the merits, 

I should have given the respondent an op- 
portumty of re-framing his written statement 
and calling evidence to meet the plea. 

In the present case also the learned 
counsel for the respondents has vigor¬ 
ously protested that the admission of 
such a new plea at this stage would pre¬ 
judice his client, and I think his conten¬ 
tion should he accepted. If the plea 
were to be considered now upon its 
merits, 1 think it might involve investi¬ 
gation as to the nature of the services 
(i> . Lyi7] *20 0. C. 41—3S 
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and help rendered by the donees towards 
the donor. I do not think that the in¬ 
terests of justice require me to remand 
the case for giving the respondent an op¬ 
portunity of re-framing his written state¬ 
ment and calling evidence to meet the 
new plea. The plaintiff has sought to 
set aside her gift on grounds which have 
ibeen found false or untenable. X decline 

I 

; to admit the new plea at this stage, 
j The other points are not argued. I, 
therefore, dismiss the appeal with costs. 

R.D. Appeal dismissed. 


A. I. R 1927 Oudh 586 (1) 

Wazir Hasan, J. 

Vidya Dhar — Defendant — Appellant. 

v. 

Dholchay Lull —Plaintiff—Respondent. 

Second Rent Appeals Nos. 10, 11 and 
12 of 1927, Decided on 3rd May 1927, 
against decree of Dist. Judge, Sitapur. 

Oudh Kent Act (188G),^>- 108 (15)— Lambardar 
is not liable Jor interest on jirojlls of the period 
ivhcn he was a mere co-sharer . 

Though a lambardar may be liable for inter¬ 
est on profits for the period during which he 
has occupied the office of lambardar, he is not 
liable under any rule of law to pay interest for 
the time that be was merely a sharer in the 
village: A. I. It. 1924 Oudh 319 and 6 O. C. 
89, Foil. [P 580 Cl, a] 

Alt Zahcer and il loti Lai — for Appel¬ 
lant. 

Putin Lai —for Respondent. 

Judgment. —These are the defendant’s 
appeals in three suits for profits by the 
respondents under S. 108, Cl. 15, Oudh 
Rent Act, 188G. 

Vidya Dhar, the appellant, is the lam¬ 
bardar of the village Dubavvan, pergana 
Chandra, in the district of Sitapur for the 
last two years. In decreeing the respon¬ 
dent's claim for profits against Vidya 
Dhar the Courts below have debited him 
with interest for the period for which 
the claim for profits was made in these 
suits. Vidya Dhar, as stated before, was 
a lambardar for two years. For the rest 
of the period in suit he was a sharer as 
were the plaintiffs in the several suits. 

The only point for decision in second 
appeal is that though Vidya Dhar may 
he liable for interest for the period during 
which ho has occupied the office of lam¬ 
bardar he is not liable under any rule of 


law to pay interest for the time that he 
was merely a sharer in the village. I 
am of opinion that the argument is sound 
and must be accepted. The liability of 
a lambardar for interest is founded on 
well-recognized rules of equity which 
were stated at some length by me in the 
judgment of the case of Aditya Prasad 
v. Chhote Lai (1) in the Old Court of the 
Judicial Commissioner of Oudh. In that 
case I followed the decision of Mr. Span- 
kie in the case of Mirza Sadik Husain 
Khan v. Ha hzul-Rahman (2). No such 
liability attaches to the position of a 
mere co-sharer. 

I accordingly accept these appeals and 
modify the decrees of the Courts below 
as follows: 

Appeals No. 10—The sum of money 
decreed in the suit out of which the 
appeal arises will be reduced by 
Rs. 3-9-7. 

Appeal No. 11 — In the suit out of 
which the appeal arises the sum decreed 
will he reduced by Rs. 21-9-7. 

Appeal No. 12—The amount decreed in 
the suit out of which the appeal arises 
will be reduced by Rs. 2'6*5. 

No order as to costs. 

D.D. • Decrees modi lied, 

(1) A.JL.K. 1924 Oudh 3i‘J. 

(2) [lb9ij G O. C. 89. 


A I. R. 1927 Oudh 586 (2) 

Raza, J. 


Jawahir and 
pellants. 


others —Plaintiffs—Ap- 
v. 


Badal and another —Defendants and 
Plaintiffs—Respondents. 

Second Appeal No. 229 of 1926, Decided 
on 24th November 1926, from order of 
Sub-Judge, Bara Banki, D/- 7th April 1926. 

(a) Civil r. C., O. 34, II. 8— Good cause for 
late deposit. 

The fact that the mortgagee loses nothing by 
a late deposit of money bv the mortgagor, is a> 
good cause for postponement of the day fixed 
for payment under O. 34, R. 8 : GO. L. J. 94 
and A. I. li. 1925 Oudh 649. Foil.: 39, Mad. 882 
not Foil. [P 588 C 1] 

(b) Civil P. C., O. 34, It. 8—Redemption suit 
— Decree in terms of compromise—Extension ef 
time for deposit of money by plaintiff ts 
justified. 

A Court has power to extend time for deposit¬ 
ing the money in a redemption suit, in favour 
of the plaintiffs, even though the time is fixed 
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in accordance with a decree passed in accord¬ 
ance with a compromise bv parties : 6 0. L. J. 

«J4 and A. I. li. 19z5 Ouclh 649, Foil. 

[P 588 C 1] 

liadha Krishna for Haidar Husa.in — 
for Appellants. 

K. P. Misra —for Respondents. 

Judgment. —This is an appeal from a 
decree of the Subordinate Judge, Bara 
Banki, dated 7th April 1926, setting 
aside a decree of the Munsif, Fatehpur, 
(at Bara Banki), dated 6th February 1926. 

The facts of the case, so far as it is 
necessary to state them for the purpose 
of disposing of this appeal, are as follows: 
The plaintiffs brought a suit for redemp¬ 
tion of a mortgage in December 1924. A 
certain grove in village Bandagipur was 
comprised in the mortgage. The suit 
resulted in a compromise and the plain¬ 
tiffs’ claim for redemption was decreed 
accordingly on 11th May 1925. The 
plaintiffs got a decree for redemption of 
the property described in the compromise 
on payment to the defendants of Rs. 45 
within six months from the date of the 
decree and, in case of their failure to 
deposit the money, the property was to 
be foreclosed. The plaintiffs’ claim for 
certain trees was dismissed and it was 
provided by the compromise that the par¬ 
ties should bear their own costs. A pre¬ 
liminary decree for redemption was passed 
by the Court under O. 34, R. 7, Sch, 1, 
Civil P. C. 

The period for depositing the money 
under the decree expired on 11th Novem¬ 
ber 1925. The plaintiffs failed to deposit 
the money within the said period. On 
14th December 1925 one of the plaintiffs, 
namely, Rain Singh, filed an application 
for extension of time, stating that he had 
fallen ill .and could not leave the bed and 
was suffering from sore-eyes even on the 

date on which the application was filed. 

He, therefore, prayed for extension of 
time and for permission to deposit the 

amount in Court. He was permitted bv 

the Court to deposit the money and 
his application was eventually granted, 
though it was opposed by the defendants. 

(, ® fen(lants - > their turn, applied, on 
17th December 192o. that the final decree 
should be passed by the Court The 
learned Munsif, holding that he had 

power to extend time for depositing the 

money under the decree, passed the fol¬ 
lowing order on 6th February 1926 : 

I allow the application of the plaintiffs <1 .t »rl 
14th December 19.5, and direct them to deposit 
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the decretal money into this Court within 20 
days from to-day. In default of such deposit 
the plaintiffs’ application r^entioned just above 
shall stand dismissed with costs and the defen¬ 
dants’ application, dated 17th December 1925, 
shall be allowed with costs. If the deposit be 
made within the time aliowed above, the defen- 
dants application shall stand- dismissed, but> 
without costs, and the plaintiffs shall be entitled 
to get a final decree for redemption prepared in 
fciieir favour, but they shall get no costs of their 
application and the defendants’ application 
shall be dismissed but without costs. 

The following supplementary order was 
also passed on the same day : 

It has now been brought to my notice that 
the money has already been deposited by the 
plaintiffs. I, therefore, allowed the plaintiffs’ 
application in terms of the above order. 


The final decree for redemption was 
prepared accordingly. The defendants 
appealed, contending that the learned 
Munsif had no jurisdiction to go beyond 
the terms of the compromise, dated 11th 
May 1925, that he was wrong in granting 
extension of time to the plaintiffs for 
depositing the money and that he com¬ 
mitted a mistake in passing the final 
decree for redemption in favour of the 
plaintiffs. 

The defendants’ appeal was allowed by 
learned Subordinate Judge. The result 
was that the plaintiffs’ application for 
extension of time was rejected and it was 
ordered that a final decree for foreclosure 
of the property, described in the compro¬ 
mise, should bo prepared in favour of the 
defendants, as the plaintiffs had failed to 
deposit the money within the period fixed 
by the compromise. The plaintiffs have 
now come to this Court in second appeal. 

The appellants’ learned counsel has not 
pressed the first ground of appeal, which 
is to the effect that the lower appellate 
Court had no jurisdiction to entertain an 
appeal against an order extending the 
time for payment of the decretal money 
under O. 34, R. 8, Rch. 1, Civil P. C. The 
learned Subordinate Judge lias passed the 
final decree for foreclosure and we have 
now to see whether ho was right in set¬ 
ting aside the decree of the learned 
Munsif and in passing the final decree for 
foreclosure in favour of the defendants. 

In my opinion this appeal should be 
allowed. I think the learned Munsif was 
perfectly right in granting the plaintiffs’ 
application, date 1 14th December 1925. 

It is true that the learned Munsif does 
not say anything about the condition of 
the applicant, but surely he had seen him 
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{applicant) on the date of the application 
(14th December 1925). The statement in 
the application, that the applicant had 
fallen ill and was suffering from sore-eyes, 
does not appear to be untrue. Even 
granting that the plaintiff’s (applicant's) 
allegation about his illness was untrue, 
there was, X think, a good cause for post¬ 
ponement of the date fixed for payment 
under O. 34, It. 8, Sch. 1, Civil P. C. As 
pointed out in the case of Joklian Singh 
v. Debt Singh (I) the fact that the mort¬ 
gagees lose nothing by a late deposit of 
money by the mortgagor, is a good cause 
for postponement of the day fixed for pay¬ 
ment under O. 34, R. 8, Civil P. C. The 
following observations were made by the 
learned Judicial Commissioner in his 
judgment in that case : 

How are the mortgagees worse off, according 
to the terms of the decree, if they are p.vid 
Rs. 1,2C0 now? They are no worse off under 
the terms of the decree. They could only re¬ 
ceive Rs. 1,200. If they receive the money now 
they will get Rs. 1,200. They have lost nothing, 
for they have been in possession of the property 
since the decree was passed, and, in the circum¬ 
stances there is every reason why the day fixed 
for payment should bo postponed under the 
provisions of O. 34, R. 8. Good cause is re¬ 
quired. But good cause is present. The good 
cause is that the mortgagees lose nothing by 
the arrangement according to the terms of the 
decree. 

I should like to note that in that case 
also the decree was passed on the basis of 
a compromise. 

It was held in the case of Hhawani 
Prasad Singh v. Ham Rati Knar (2) that 
the right of a mortgagor to pay the 
amount due under a preliminary decree is 
a continuous right and can be exercised 
at any time until o- final decree for sale or 
foreclosure is passed. In that case also 
the preliminary decree for redemption 
was passed by the appellate Court on the 
basis of a compromise and the decree of 
the trial Court was thus amended in some 
particulars. 

The respondents' learned counsel has 
referred to the rulings in Niranjan Singh 
v. Jagan Nath (3), and Murugesa Mudaly 
v. Ramasu ami Chetty (4). The learned 
Subordinate Judge has also referred to 
these rulings in his judgment. So far 
as I see, the ruling in Ni ranjan Singh v. 

(1) ;i919j G O. Ii. J. 94— 50 I. C. 201. 

(2J A. 1. R. 1925 Oudh GlU— 2S O. G. 2G L. 

(3) L19151 1* O. C. 53=28 1. C. 8G2. 

(4) [191GJ HO Mad. 832 = 31 1. C. 200=(19l6) 

M. \V. N. 12G. 
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Jagan Nath (3), does not apply to this 
case at all. The ruling in Murugesa 
Mudaly v. Ramaswami Chetty (4), of 
course, helps the respondents in this case. 
It was held in that case that extension 
of time fof payment of the mortgage 
amount due under a decree in suits in¬ 
stituted either by the mortgagor or by 
the mortgagee can be given only where 
good cause is shown therefor, and a party 
is not entitled to it as a.matter of right 
under O. 34, Rr. 3 and 8, Civil P. C. The 
extension of time cannot be granted on 
the sole ground that no order for fore¬ 
closure absolute has been passed. How¬ 
ever. I agree with the view of law taken 
by the late Court of the Judicial Com¬ 
missioner in Jokhan Singh v. Debt Singh 
(1), Bhaicani Pras >d Singh v. Ram Rati 
Kuar (2), referred above. In my opinion 
the learned Munsif was perfectly right 
in granting the plaintiffs’ application and 
passing the final decree in their favour. 
I am not prepared to uphold the decree 
of the learned Subordinate Judge in 
this case. 

The result is that I allow the appeal 
with costs, and, setting aside the decree 
of the lower appellate Court, restore the 
decree of the first Court. The respon¬ 
dents will pay the costs of the appellants 
in all the three Courts. 

11.D. Appeal allowed. 


A. I. R 1927 Oudh 588 

Stuart, C. J., and Raza, J. 

Dtuarka —Accused—Appellant. 

v. 

Rmperor — Opposite Party. 

Criminal Appeal No. 406 of 1927, Deci¬ 
ded on 30th September 1927, from ox'der 
of Addl. Sess. Judge, Bahraich, D/- 21st 
July 1927. 

CriJ/iinal P. <?., S. 3G7 (5)— To give reasons is 
?iecessary ivhcre senteyice of death is not passed. 

It is necessary for the Judge to state the rea¬ 
son, when convicting an accused of an offence 
punishable with death, why he is not passing a 
sentence of death. [P 590 C 1] 

Tj. S. Misra- —for Appellant. 

G. H. Thomas —for the Crown. 

Judgment.—Dwarka Lobar, a man of 
thirty years of age, has been convicted by 
the learned Sessions Judge of Bahraich of 
the offence of murder under S. 302, I. P- 
C. and sentenced to transportation for life. 
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He appeals. The Local Government has 
filed an application in revision that his 
sentence should be enhanced. Notice of 
this application has been served upon 
him. Dwarka filed his appeal from jail. 
He is represented before us by Mr. L. S. 
Misra, a competent and experienced 
counsel. 

The facts of the case are these : Dwarka 
has been convicted of murdering his 
cousin Mahabir. Dwarka and Mahabir 
both resided in a village called Pachdeori 
in the Bahraich District. A dinner was 
being held on the night of the 20th March 
1927, at the village of Chitiamorar at the 
house of Nanku Lohar in commemoration 
of the death of a certain Pajao Lohar. 
Dwarka and Mahabir attended this din¬ 
ner. Mahabir at the dinner protested 
against the presence of Dwarka. He said 
that his cousin had been caught having 
sexual connexion with a woman of the 
Bharbhuja caste and was not fit to eat 
with the other guests. The senior men 
present at the dinner held some sort of a 
panchayat and accepting Mahabir’s state¬ 
ment turned Dwarka out. Mahabir stayed, 
had his dinner, remained at Nanku’s 
house for the night and in the morning, 
about an hour after sunrise Mahabir with 
Gurbachan left the house of Nanku on 
their way to Pachdeori, which is about a 
mile away. They were walking together 
Mahabir being in front when (apparently 
from an angle) a bullock cart came up be¬ 
hind them. Dwarka was seated in the 
bullock cart. He called out to Mahabir 
in words something of this nature : ‘ You 
brother of my mother ! look out for your¬ 
self ; here I am.’’ He jumped down 
from the bullock cart and attacked Maha¬ 
bir with a lathi from behind. The attack 
was short but very savage. Mahabir fell 
where he stood. There were persons in 
the held around who came up. There 
were also men in a grove hard by. They 
ran up. Dwarka made his escape. Maha¬ 
bir was put in the cart in which Dwarka 
had been sitting and was driven by Gur¬ 
bachan to the Sonwan police station, 
which was about four miles away Be¬ 
fore the bullock-cart reached the police 
station Mahabir had died. Gurbachan 
made the first report. The post mortem 
examination shows that the attack 
upon the deceased Mahabir had been a 
very brutal and aggravated one There 
were marks of at least six lathi blows 
upon his head and, as a result of these 


blows the skull had been fractured in three 
separate places. The left upper arm was 
broken and there were many other injuries. 
It was clearly a very brutal attack. When 
Dwarka was put upon his trial he made 
very brief statements merely saying that 
he did not know anything about the case 
and that a certain Sant Chaudhri, who- 
was one of the witnesses who had pursued 
him was his enemy. He gave the names 
of seven defence witnesses to the com¬ 
mitting Magistrate. Those witnesses 
were summoned. He was defended in the 
Sessions Court by counsel. He withdrew 
all his witnesses. In his grounds of ap¬ 
peal he has set up for the first time a 
story to the effect that he was in a cart 
with a man called Barkao. Barkao, it is 
to be noted, was one of the witnesses 
whom he called in his defence and whom 
he withdrew before the Sessions Court. 
He says that as Barkao and he were pro¬ 
ceeding in the cart a certain Sampat by 
whom he apparently means Sant Ram a 
witness against him and Baiju, who is the 
thekedar of the village, met them and 
proceeded without the slightest reason to 
assault both him and Barkao with lathis. 
Btrkao ran away according to his story 
and then Mahabir, who was passing by 
and who had nothing whatever to do with? 
the matter, was pursued and attacked by 
Sant Ram and Baiju who beat him to- 
death. This is the first time that he made 
any suggestion of the kind. There is 
nothing elicited in cross-ex unination to 
support any portion of this story. The 
case is very clear. 

The appellant was seen belabouring 
Mahabir to death by Gurbachan, Mt. 
Gurga. Mt. Budhna and Buddhu. Directly 
after he had committed the offence Adhin- 
and Kali Din have deposed that they gave 
chase to him. All those witnesses have 
told clear and consistent stories. They 
have not been shaken in any way in 
cross-examination. They have been be¬ 
lieved by the learned Sessions Judge and 
by the three assessors to bo telling the 
truth. We find them to bo credible 
witnesses. Upon this evidence there 
cannot be the slightest doubt as to the 
fact that Dwarka murdered His cousin 
Mahabir. He murdered him apparently, 
because Mahabir had charged him with 
improper conduct with a woman of the 
Bharbhuja caste and had cause! him to 
be outcasted, and ejected from a caste 
dinner. The murder does not appear to- 
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have been premeditated. We believe 
that D war lea was boiling with rage 
because he had been outcasted and that 
when, in this condition, lie came across 
Mahabir, lie jumped out of his cart and 
proceeded to batter Mahabir to death 
with a lathi. The murder was not pre¬ 
meditated, but it was singularly brutal. 
We therefore dismiss the appeal of 
Dwarka. 

We now come to the reference to en¬ 
hance the sentence passed upon him. 
We have heard his learned Counsel Mr. 
Lj. S. Misra who has put up as good a 
case as could be put up for Dwarka both 
in his defence and in opposition to the 
enhancement of sentence. It is always a 
painful duty for a High Court to have to 
enhance a sentence to a sentence of death 
and unless there is very strong reason for 
fcaking this course we should not take it. 
Rut in this particular case the Additional 
Sessions Judge has given no reason of 
any sort for differentiating this brutal 
murder from other murders in order to 
justify the passing of the minimum 
sentence. We have ;had to point out to 
him on a previous occasion the necessity 
,of complying with the provisions of 
3. 367 (5,1, Criminal P. C. and stating in 
his judgment, when convicting an accused 
of an offence punishable with death, the 
'reason why he is not passing a sentence 
of death. He has given no reason as to 
|why he has not passed a sentence of 
death. These are his views as to the 
nature of the offence: 

The frame of the mind of the accused can be 
seen from the number and the nature of the 
injuries inflicted and the parts of the body 
selected for inflicting them. No less than 
three blows were struck on the skull, the 
parietal eminence and the eyebrow and no loss 
than ten blows causing bruises wore struck on 
•other parts of the body. The accused must 
have known that by striking lathi blows on the 
skull, the temple and the eyebrows he was 
causing injuries which were likely to cause 
death. It is not a case where the accused can 
be said to have only intended to cause hurt to 
Mahabir or to havo acted with reckless violence. 
He persisted in striking blow after blow and 
had also selected vital parts 

After these eminently rsasonable ob¬ 
servations the learned Sessions Judge 
concludes:—“£ sentence Dwarka accused 
to transporation for life.” We consider 
that this is a cise where in the interests 
of justice the appellant must be sentenced 
to the maximum sentence known to the 
law. These violent murders are un¬ 
fortunately exceedingly common in the 
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district of Bahraich and we consider it 
necessary that they should be visited 
with due punishment. We, therefore, 
accept the revision application of the 
Local Government and enhance the sen¬ 
tence passed upon Dwarka to the sentence 
of death. He will be\hanged by the neck 
till he be dead. 

N.K. Sentence enhanced. 


A I. R 1927 Oudh 5S0 

Stuart, C. J., and Baza, J. 

Nageshar Nath Singh and another — 
Plaintiffs—Appellants. 

‘ v. 

Temple of Ram Janki and others —De¬ 
fendants—Respondents. 

Second Appeal No. 228 of 1927, Deci¬ 
ded on 4th November 1927, from decree 
of Addl. Sub-Judge, Py^abad, D/- 30th 
March 1927. ' 

Hindu Law — Alienation — Necessity — Pur¬ 
chaser need not enquire about application .of 
surplus if the sale is for necessity. 

Where a certain amount is taken in cash bJ 
the vendor without specification of the nature 
of the necessity and the remaining consider¬ 
ation was legitimately taken in satisfaction of 
antecedent debts and the purchaser acted in 
good faith and, after due enquiry, and the sale 
itself was justified by legal necessity. 

Held: that the purchaser was under no obli - 
gation to inquire into the application of the sur¬ 
plus and is not bound to mike repayment of 
such surplus to the members of the family 
challenging the sale: .1. I. It. 1927 P. C. 37, 
Poll. [P 591 C 1] 

Satya Nand Roy and Radha Krishna 
— for Appellants. 

A. P. Sen and B. P. Chatterji —for 
Respondents. 

Judgment.—This appeal is only con¬ 
cerned with the amount of Rs. 500 which 
was taken in cish by the vendors with¬ 
out specification of the nature of the 
necessity. It is accepted by the learned 
counsel for the appellants that the re¬ 
maining consideration of the sale-deed, 
Rs. 1,000, was legitimately taken in 
satisfaction of antecedent debts. The 
contesting respondent would admittedly 
only be liable to suffer to the extont of 
Rs. 250 out of this amount. There is a 
linditig of fact, which is linal in second 
appeal, that the purchaser acted in good 
faith and after due inquiry, and that the 
sale itself was justified by legal necessity 
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The lower Courts have rightly applied, 
therefore, the principle laid down in Sri 
Krishna Das v. Nathu Bam (1), by their 
Lordships of the Judicial Committee. The 
purchaser was under no obligation to 
inquire into the application of the sur¬ 
plus and is not bound to make repayment 
of such surplus to the members of the 
family challenging the sale. We, there¬ 
fore, dismiss this appeal with costs. 

_ N _ Appeal dismissed. 

(1) A. I. R. 1927 P. C. 37=49 All. 149=54 I.A. 

79 (P. C.). 
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.Stuart, C. J., and Wazir Hasan, J. 

Din Dayal —Plaintiff—Appellant. 

V. 

Bam Sewak and anothei -Defendants 

—Respondents. 

Misc. Appeal No. 1 of 1927, Decided on 
3rd March 1927, from decree of Addl.Sub- 
Judge, Unao, D/- 10th November 1926. 

Civil P‘ C., O. 41, R. 23 —Preliminary decree 
in partition suit passed—Appeal filed — Ap¬ 
pellate Court remanding case for retrial— 

Proper order would be under R. 25 and not 

Jv . 23. 

In a suit for partition the Munsif passed a 
preliminary decree in favour of the plaintiff for 
a 5/li.ths share in the property in suit. The 
defendants appealed and the appellate Court 
allowed the .appeal, set aside the decree of the 
Munsif and finally made an order of remand 
for retrial by the Court of the Munsif. 

Held-, that the proper order would have been 
a remand under R. 25 instead of under It. 23 

T? to r ? r . CP 5<J1 C L 

n. 13. pal —for Appellant. 

Mi Mohammad and Syed Mohammad 

for Respondents. 

Order.— This is the plaintiff’s appeal 
from an order of the Subordinate Judge 
of Unao, dited LOth November 1926, re¬ 
versing the decree of the Munsif, North 
Unao, dated 16th April 1926. 

The appeal arises out of a suit for par¬ 
tition brought by the appellant in respect 
of certian immovable property which 
according to the allegations in the plaint,’ 
belonged to the plaintiff and the defend¬ 
ants as co-sharers. The Munsif passed a 
piolimmary decree in favour of the plain- 
tiff for a 5-12ths share in the property 
in smt. The defendants appealed from 
the decree of the Munsif and the learned 
Subordinate Judge allowed the appeal, set 
set aside the decree- of the Munsif and 


finally made ad order of remand for “ re¬ 
trial ” by the Court of the Munsif. This 
order, on the face of it, must be taken to 
have been passed under the provisions of 
Ri\ 23. O. 41, Civil P. C. 

It is urged in appeal that inasmuch as 
the decree of the Court of first instance 
was not founded on a preliminary point, 
the order of remand for a re-trial was an 
improper order and that the proper pro¬ 
cedure which the learned Subordinate 
Judge should have adopted in the circum¬ 
stances of this case was provided for by 
R. 25 of the same order and this is the 
only point taken in appeal at the hearing. 
In answer to this argument reliance is 
placed by the learned pleader for the res¬ 
pondents on S. 99, Civil P. C., 1908, but 
it is urged by way of rejoinder that the 
procedure adopted by the learned Sub¬ 
ordinate Judge has prejudicially affected 
the merits of the plaintiff’s case. 

We are of opinion that the order of the 
learned Subordinate Judge under appeal 
should be set aside. The purpose which 
he had in view by making the order un¬ 
der appeal could equally, if not better, 
have been served by acting on the pro¬ 
visions of R. 25, O. 41. 

We accordingly set aside the order 
under appeal and return the case to the 
learned Subordinate Judge with direc¬ 
tions that he may proceed, if he thinks 
necessary, under the provisions of R. 25, 
O. 41, Civil P. C. As the appeal has 
succeeded on a pure technical ground we 
make no order as to costs in this Court. 
Other costs will abide the event 


D.D. 


Appeal allon'cd. 


A. I R 1927 Oudh 591 (2) 

Raza, J. 

Bameshwar Singh — Defendant—Ap¬ 
pellant. 

v. 

Bam Bahadur Singh and others — 
Plaintiffs and Defendants—Respondents. 

Second Appeal No 360 of 1926, De¬ 
cided on 13th December 1926, from decree 
of Addl. Sub-Judge, Sultanpur, D - 5th 
July 1926. 

Hi nd u laic—Joint family—Par lit io,i—Se rics 

of indications pointing to partition—Thounh 
none taken singly is sufficient to establish parti¬ 
tionall logether may lead to presumption of 
partition. 1 J 

Where actual direct evidence as to mrHti^o 

of a joint Hindu family is not available but 
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there are a series of indications, e. g., entries in 
the revenue papers defining the shares of the 
family members, their separate residence, culti¬ 
vation and dealings, institution of a suit by all 
the members as co-plaintiffs, without any as¬ 
sertion in the plaint as to the existence of the 
joint family, no one of which is itself -sufficient 
to establish it, a presumption as to the same is 
justified by the cumulative effect of those in¬ 
dications: 4 O. JL. J . 124 and 31 All. 412 (P. C.). 
Foil. 

H. B. Lai, Harish Chandra and Ganga 
Prasad — for Appellant. 

Sharfuzzaman for M. Wasim — for 
Respondents. 

Judgment.—This is an appeal from a 
decree of the Additional Subordinate 
Judge, Sultanpur, dated 5th July 1926, 
affirming a decree of a Munsif in that 
district, dated 15th January 1926. 

The relative position of the parties will 
appear from the following pedigree: 

HINDU 

I 


property in suit as the surviving mem¬ 
bers of the joint family and that the de¬ 
fendants have no right to the property 
and are in wrongful possession thereof. 

The claim was resisted by defendants 
1 — 3. They denied * that Jang Bahadur 
and the sons of Nageshur Singh were 
members of a joint family. They alleged 
that separation had taken place between 
Jang Bahadur Singh and others of his 
family long before the execution of the 
deed of gift and that he was fully com¬ 
petent to execute the deed in their favour. 
They asserted that they had got posses¬ 
sion of the property by virtue of the deed 
of gift, dated 1st April 1912, and muta¬ 
tion was duly effected in their favour and 
that the plaintiffs had no right to bring 
the present suit against them. 

The plaintiffs’ claim was decreed by the 
SINGH 


Dahpal Singh (died 
childless). 


Suchit Singh 
/di 


I | 

Nakchhed Singh Sewa Singh 

J I 


Dhondhey Singh (died childless). Jang Bahadur Singh Nageshur Singh 

Defendants 1—3 (illegitimate sons). 


Ram Bahadur Singh 
(plaintiff 1). 


I 


Rampher Singh 
(plaintiff 2). 


I 


The dispute in this case relates to cer¬ 
tain zemindari property in village Deora 
in respect of which Jang Bahadur Singh 
executed a registered deed of gift in favour 
of his illegitimate sons, defendants 1 — 3, 
on 1st April 1912. He got mutation 
effected in favour of defendants 1—3 
in July 19L2. It is noticeable that no 
objection was filed when mutation was 
effected in favour of defendants 1—3 on 
the basis of the deed of gift mentioned 
above. Jang Bahadur Singh died in 
March 1925. The present suit was insti¬ 
tuted by the plaintiffs on 23rd July 1925. 
Defendant 4 is the elder brother of the 
plaintiffs. He was impleaded on the 
allegation that he was living abroad and 
could not, therefore, join the plaintiff's 
in bringing the suit. 

The plaintiffs’ case was that the des¬ 
cendants of Hindu Singh were living 
jointly as members of a joint Hindu 
family, that it was not competent to Jang 
Bahadur Singh, who was a member of 
the joint family, to make a gift of the 
property in suit (ancestral joint family 
property) in favour of defendants 1—3, 
that they (plaintiff's) are entitled to the 


Bindeshri Singh 
(defendant 4). 

lower Courts, on the finding that Jang 
Bahadur was not separate from the 
plaintiffs. Defendant 1 has now come to 
this Court in second appeal. 

Though the question for decision is one 
of fact, but its proper determination 
turns upon the application of certain 
legal principles to the facts proved and 
the tz’ue conclusion to be drawn from 
those facts viewed in the light of those 
principles. 

The learned Additional Subordinate 
Judge has found that Jang Bahadur 
Singh was not living jointly with the 
plaintiffs in the same house. He was 
separate from them in moss and also in 
residence. 

The following facts are also established 
by the documentary evidence to which 
the learned Additional Subordinate Judge 
has referred in his judgment: 

1. In the khewats prepared at the 
recent settlement (Exs. 3 and 4) the 
names of Jang Bahadur and his cousins 
were recorded in equal shares. Thus we 
find their shares defined in the khewats. 

2. The khewats mentioned above show 
also that the plaintiffs-’ father, Nageshur, 
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had mortgaged certain plots of his share 
to certain persons and the mortgagees had 
got possession of the mortgaged property 
and mutation was duly effected in their 
favour. Thus these exhibits show sepa¬ 
rate transactions or dealings. 

3. Jang Bahadur Singh and the plain¬ 
tiffs’ father Nageshur Singh had separate 
cultivation. They were holding their sir 
and khudkasht lands separately (see Ex. 6 
khasra for 1301 fasli and Ex. A-4 khasra 
for 1316 fasli). 

4. Exhibits A-3, A-7 and A-9 show that 
one Jang Bahadur, son of Pirthi Singh, 
had sued Jang Bahadur Singh, named 
above, and also plaintiffs 1 and 2 and 
their brother Bindeshuri, defendant 4, for 
possession of certain lands on the basis 
of a ,'mortgage of 1912, executed in his 
favour by Dhondbey Singh, the cousin of 
Jang Bahadur Singh, and Nageshur Singh: 
see the pedigree given above. The 
claim was resisted by Jang Bahadur 
Singh and the sons of Nageshur Singh 
(i. e., plaintiffs and defendant 4 in the 
present suit) on various grounds. The 
claim was, however, decreed by the Court 
for possession of the property and also 
for damages on 20th January 1919. It 
is noticeable that that claim was not re¬ 
sisted by Jang Bahadur Singh or the sons 
of Nageshur Singh on the ground that 
the mortgage was invalid, as it was ex¬ 
ecuted by a member of a joint Hindu 
family in respect of ancestral property. 
Jang Bahadur Singh and also Mt. Sartaj 
Kunwar, widow of Nageshur Singh (i. e., 
mother of the plaintiffs in the present 
suit), were examined as witnesses in the 
suit. The learned Additional Subordinate 
Judge has referred to their statements 
which show that Jang Bahadur Singh 
had separated from Nageshur and others 
of his family more than 12 years before 
he had executed the deed of gift in 
favour of his illegitimate sons, defendants 

"O, and that he was holding his share 
separately. The plaintiffs (sons of Nage¬ 
shur) were minors under the guardianship 
of their mother, Mt. Sartaj Kunwar, at the 
time that suit was decided by the Court. 
It is doubtful if thost iternents in question 
are admissible m evidence in the present 
suit, hut the fact remains that Dhon- 
dhey s mortgagee had successfully en¬ 
forced his mortgage against Jang Baha¬ 
dur Singh and the sons of Nageshur 
Singh and that his claim was not resisted 
by them on the ground . hat. the mort* 

1927 0/75 & 76 


gage was invalid, as it was made by a 
member of a joint family in respect of 
joint family property. That litigation is 
at least an instance showing separate 
dealings or transactions inconsistent with 
the state of jointness of the family. 

The contesting defendants have also 
produced oral evidence to prove separa¬ 
tion, but that evidence has been rejected 
by the learned Additional Subordinate 
Judge, and cannot be revised by this 
Court in second appeal. 

The judgment of the learned Addi¬ 
tional Subordinate Judge shows that the 
evidence on the points mentioned above 
stands unrebutted. He considered each 
circumstance separately and came to the 
conclusion that it was not satisfactorily 
proved that Jang Bahadur Singh was 
separate from Nageshur and the sons of 
Nageshur. The presumption of Hindu 
law is, of course, in favour of the plain¬ 
tiffs, but the question is: What is the 
cumulative effect of all the circumstances 
mentioned above ? Each circumstance 
taken singly may not be sufficient to 
establish separation, but the cumulative 
effect of the circumstances detailed above 
is, in my opinion, sufficient to justify me 
in holding that the joint family.had sepa¬ 
rated years ago and that Jang Bahadur and 
his cousin Nageshur (or Nageshur's sons) 
did not constitute a joint Hindu family 
at the time the deed of gift in question 
was executed by him (Jang Bahadur) in 
favour of defendants 1 to 3. He ceased 
to be a member of the joint family more 
than 12 years before the execution of the 
deed. He was, therefore, competent to 
make a gift of his share in favour of his 
illegitimate sons, defendants i—3. De¬ 
fendants 1*3 got possession of the share 
and mutation was duly effected in their 
favour. They cannot bo deprived now 
of the property in suit which they held 
by virtue of the deed of gift mentioned 
above. 

As pointed out in the case of Brij 
Mohan Singh v. 12a?n Milan Singh (l), 
where actual direct evidence as to parti¬ 
tion of a joint Hindu family is not avail¬ 
able, but there are a series of indications, 
e g., entries in the revenue papers defin¬ 
ing the shares of the family members, 
their separate residence, cultivation and 
dealings, institution of a suit by all the 
members as co-plaintiffs, without any as¬ 
sertion in the plaint as to the existence 
(1) £1917] 4 O’. L. J. 124=39 I. C. 433. 

• • j * • • j * 11/ 
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of the joint family, no on© of which is it’ 
self sufficient to establish it, a presump¬ 
tion as to the same is justified by the 
cumulative effect of those indications. I 
should like to note that in that case, 
which was decided by a Bench of the late 
Court of the Judicial Commissioner of 
Oudh, the ruling of their Lordships of the 
Privy Council in Parbati v. Naunihal 
Singh (2) was referred to as an authority 
for the proposition that though the exis¬ 
tence of any one of such circumtances 
could never be conclusive, but each such 
circumstance being consistent with the 
state of separation, must have some 
value, where the question of separation 
is at issue. 

The result is that this appeal must be 
allowed. I allow the appeal and setting 
aside the decrees of the lower Courts dis¬ 
miss the suit with costs. Defendant 1 
(appellant) will get his costs from the 
plaintiff in all the three Courts. 

G.B. Appeal allotted. 

(2) [lybojlji All. 412=3 I. C. 195=36 I. A. 

71 (P. C.). 

A. I R. 1927 Oudh 594 

Wazir Hasan and Gokaran Nath 

Misra, JJ. 

Sheo Shankar Pande and others —De¬ 
fendants—Appellants. 

v. 

Raj Jas Lai —Plaintiff—Respondent. 

Second Appeal No. 14 of 1927, Decided 
on 4th August 1927, from decree of Dist. 
Judge, Fyzabad, D/- 30th September 1926. 

Transfer of Property Act, S. G8 —Possession 
4 ,f smaller portion not taken by mortgagee — 
Failure to take further remedy to recover pos¬ 
session — He cannot claim interest on that 
■accou nt . 

It it> a settled rule of law that if the mortgagee 
gets possession over the major portion of the 
property mortgaged and does not succeed in 
getting possession over a smaller portion of the 
said property and chooses not to take any fur¬ 
ther remedy for recovery of possession of the 
portion of property for which possession has 
not been delivered to him ho must be deemed to 
have acquiesced in the possession of a portion 
and at the time of the redemption he should 
not be heard in support of his claim as to loss 
of interest on that account : 24 All. 521 [P. C.) 
and A. /. ft. 1026 Oudh.224, Foil. [P 595 C 1, 2] 

II. D. Chandra —for Appellant. 

Niamatullah and Uanesh Prasad —for 

Respondent. 

Judgment. —This is an appeal in a 
redemption suit. Certain plots of under¬ 



proprietary holding, together with groves, 
were mortgaged under a deed, dated 11th 
February 1909, for a sum of Rs. 800. The 
possession of the property mortgaged was 
to. be taken by the mortgagee in lieu of 
the interest on Rs. 600, and the remain¬ 
ing sum of Rs. 200 was to bear an interest 
at 6 % compoundable at yearly rests. An¬ 
other deed of further charge is alleged to 
have been executed on the same date on 
the security of the same property for a 
sum of Rs. 200, carrying interest at 25 % 
per annum simple interest. The heirs of 
the original mortgagor sold their equity 
of redemption to one Bhairon Singh and 
the present plaintiff obtained a decree for 
redemption against him. The plaintiff, 
therefore, claims a decree for redemption 
against the mortgagees. In his plaint he 
offered to pay Rs. 800, but claimed a 
deduction on account of two items, one 
relating to the price of twenty trees, 
alleged by him to have been cut off by 
the mortgagees and Rs. 40 on account of 
the price received by them regarding the 
share of one Ram Kuber Singh. The 
plaintiff also denied the deed of further 
charge and contended that nothing should 
be paid by him an account of that de^d. 
The defendant-mortgagees claimed 

money on the principal deed as well as on 
the deed of further charge and also cer¬ 
tain sums of money on account of loss in¬ 
curred by them in respect of a certain 
portion of the mortgaged property, for 
which possession had not been delivered 
to them by the mortgagors. 

The learned Munsif of Haveli at Fyza- 
bad, who tried the case, decreed the plain¬ 
tiff’s suit for redemption on payment of 
Rs. 800 and interest on the sum of Rs. 200 
forming part of the consideration of the 
said deed. He also held the deed of fur¬ 
ther charge to have been proved as a 
valid deed and ordered the plaintiff to 
pay the money due under the said deed. 
He disallowed the claim of the plaintiff 
for deduction on account of the price of 
the trees cut and also the claim of the 
defendants on account of the loss incurred 
by them on account of their not having 
obtained possession over the part of the 
property mortgaged. 

The learned District Judge of Fyzabad 
cn appeal modified the said decree and 
decreed redemption only on payment of 
Rs. 800, the consideration under the 
principal mortgage-deed together with 
interest on the sum of Rs. 200 forming 
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-part of the said consideration. The 
learned District Judge held that the deed 
of further charge set up by the defendants 
was not a genuine document and in his 
opinion it was not established that any 
consideration passed under the said deed. 
-He also held that the said deed did not 
create any charge on the property, but 
■contained merely a personal covenant on 
the part of mortgagors to pay the money 
under the said deed, and the plaintiff be¬ 
ing merely a transferee of the equity of 
redemption and not the original mort- 

<1 1 Cf r~\ >• cr* 1 .1 _ j. 1 t 


- —~ ~ iXJOiu 

- ^ors, could not be asked to pay the 
money due under the said deed. On these 
findings the learned District Judge al¬ 
lowed the plaintiff to redeem on payment 

o^ 8 ^° p ! us lnteresfc on the sum of 
Rs. 200, forming part of the said consi- 
de tat ion. He accepted the appeal of the 
plaintiff so far as the money payable 
under the deed of further charge was con- 
cerned Regarding the costs the learned 
District Judge ordered in his judgment 
that the parties will pay and receive costs 
m proportion to the failure and success. 

,, in appeal lfc 1S contended on behalf of 

tne defendants-mortgagees that their 

77“ 7, 7 UOT ’7 of dead of further charge 
dated 11th February 1909, should be 

that the learned District 
17 s fading regarding the consideration 
and validity of the said deed should not 
be accepted It was also contended in 

^ P T® al r1 thafc fche Plaintiff should have been 
oidered to pay to the defendants for the 

no S n-de n iiv rred r V them ° n aCCOUnfc 

non delivery of possession by mortgagors 

OV A3 a to P the° fi a 7 thS Pr ° Per ^ -5“ 

As to the first contention we regret we 
Tearned nlP i a T Pfc ^ he argument of the 

SS 

sa^d findin^Vt?- 7 Sood reasons for the 

appeal we fegret w- 7 * ^ ° f SeMnd 

the said tindfng tTe with 

fact and as such binding o S be ' QS ,° ne of 
ing has been e u nm ,in o on us, and noth- 

us to set aside that^irfing W ° U ‘ d induCe 

that if the mortgagee getiTw ® ° f laW ’ 
the major portion of thl P ° Ssess,on over 
f^d and ’doe^oV 

possession over a smaiw « .. Setting 

said property and chooses Pot to take any 
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further remedy for recovery of possession 
of the portion of the property, for which 
possession has not been delivered to him 

A L • _ acquiesced in 

the possession of a portion and at the 
time of the redemption he should not be 
heard in support of his claim as to loss 
of interest on that account. This princi-| 

of^h^p 3660 n ld d °' Vn by their Lordships 
% { h?nh PriV X G .°S? ci1 ln Partab Bahadur 
mjf,!- Gajadhar Baklish Singh (1) 
This iule has been consistently followed 
m this province. We only refer J a 
xecent decision of one of us reported in 
Dubn v. Ram Naresh Singh (2). No 
other Point was urged before us by the 

tmTcf D u er f -° r the a PP°ff an fcs at the 
time of the hearing of the appeal. 

is nT, e f aie ’ fc . he f? fo «- of °P inion that there 
is no force in the defendant's appeal and 

we hereby d^miss it with costs. The 
plaintitfs-respoodents has filed cross-ob¬ 
jections and his learned advocate has 
argued only on the question of costs, not 
laving urged any other point. It is con- 

nlafntlffTl V'h Ie 1 arned advocate for the 

award fche .. Iearned Judge meant to 

avvaid to his client costs of both the 

Couitsand the decree is wrong, because 

it awards to the plaintiff only costs of 

the appellate Court in accordance with 

failure and success. In our opinion the 

by fche Earned advocate for 
the plaintiff-respondent seems to be a 
correct one, but we would prefer his 
taking this matter to the learned Dis- 
trict Judge who can himself interpret 
his own judgment better than ourselves. 

J b ® app ® al fails and is dismissed with 
costs The cross-objections are also dis¬ 
missed, but without any costs. 

R K '_ Appeal dismissed. 

(l) ( l p.c 3 ). 24 AI1 ' 521 ^ 29 1A - iliiss^Tsio 

(*) A. X. R, 192G Oudh 224, 
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Stuart, C. J., and Wazir Hasan, j 

Gokul Prasad Patlialc — Plaintiff- 
Appellant. 


v. 


Goitri Prasad Singh and others— De- 
fendants—Respondents. 

Second Appeal No. 79 of 1926, Decider! 
on 56h January 1927, from-deoree of Dint 
Judge, Fyzabad, D/- 14th November 1925.' 
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Construction—Interest will run till date of 
repayment of principal -unless stipulated to the 
contrary. 

The general principle of construction is that 
money borrowed on interest will carry interest 
till the date of repayment of the principal 
unless the contract makes provision to the con- 
trarv : A. I. 11. 1922 Oudh 122; AI.B. 1923 All. 
7 and 19 All. 39 (P.C.), Poll. [P 596 C 2] 

Hyder II use in for Niamatullah —for 
Appellant. 

It ad ha Krishna and M. Wasim —for 
Respondents. 

Judgment. —This is the plaintiff’s 
appeal from the decree of the District 
Judge of Fyzabad dated the 14th Novem¬ 
ber 1925. The plaintiff-appellant brought 
the suit, out of which this Appeal has 
arisen, for redemption of a mortgage, 
dated the 27th September 1872. The 
deed of mortgage relating to that transac¬ 
tion was executed on that date by one 
Beni Bakhsh Singh in favour of one 
Janga Singh in respect of village Daman- 
pur in the district of Sultanpur. The 
plaintiff is the successor-in-interest of 
the mortgagor, Beni Bakhsh Singh, and 
the defendants are the grandsons of the 
mortgagee, Janga Singh. 

Three questions were urged at the 
hearing of this appeal by the learned 
counsel for the appellant. They all turn 
on the construction of terms of the deed 
of mortgage of the 27th September 1872. 
It will therefore bo convenient to state 
the terms of the mortgage on which the 
decision of the question urged in appeal 
depends. It appears that the mortgagor 
was indebted to the mortgagee in a sum 
of Rs. 2,300. The amount was split into 
two portions of Rs. 1,3 30 and Rs. 970. In 
lieu of the former amount the village of 
Damanpur was put into the possession 
of the mortgagee and oho profits wore to 
bo appropriated towards the payment of 
interest due on that sum of money. As 
regards the latter amount of Rs. 970 the 
covenant was as follows ; 970 hi Icarar 
kin hi ck rupia saekra he hisab se sud 
del La kalam (as regaids .the sum of 
Rs. 970 I agree to pay interest for certain 
at the rate of Re. I per cent). The re¬ 
demption is fixed to tako place at the 
end of 12 years on payment of both the 
sums of money, and finally comes the 
covenant that in case of default the 
mortgage will automatically convert it¬ 
self into a sale. On these terms of the 
mortgage the arguments in appeal are : 

(1) That the loan of the sum of Rs. 970 


does not constitute a charge on the mort¬ 
gaged property ; 

(2) that the payment of the same sum, 
of money at the end of 12 years as a con¬ 
dition precedent to redemption amounts- 
to a cl Jg on the equity of redemption; and. 

(3) that the mortgagee is not entitled 
to interest after the expiry of 12 years. 

We are of opinion that none of tha- 
fchree arguments is sustainable. On the 
terms of the mortgage already quoted the- 
entire sum of Rs. 2,300 becomes payable 
at the end of 12 years, together with* 
interest, on the sum of Rs. 970 and it is- 
in the event of default in payment of 
the whole of that amount that foreclosure- 
is to follow. This being so, it follows- 
that the entire sum of money was to be 
treated as mortgage money and conse¬ 
quently every part of it constitutes a* 
charge on the mortgaged property. 

As regards the second argument there 
is no substance in it whatsoever and 
indeed it was not seriously pressed. The 
sum of Rs. 970 was a portion of the con¬ 
sideration for which the mortgage was- 
effected and the profits of the mortgaged 
property were not enough to cover inter¬ 
est accruing on that sum of money. It 
was therefore left to carry interest at the 
rate provided for in the document, and 
we see no reason why the enforcement of. 
a covenant of that nature would con¬ 
stitute any clog on the equity of re¬ 
demption. 

As regards the third argument, it would 
appear from the terms of the mortgage 
that the sum of Rs. 970 was to carry 
interest at the rate of 1 per cent, per 
mensem. We conceive that the general 
principle of construction is that money 
borrowed on interest will carry interest 
till the date of repayment of the principal 
unless the contract makes provision to 
the contrary. There is no such provision 
in the mortgage under consideration. 
According to our interpretation of the 
deed of mortgage wo find nothing in it 
which restricts the application of the 
general principle just now stated to the 
period fixed for redemption. The leading 
case on the subject is the decision of theii 
Lordships of the Privy Council in the 
case of Alathura Das v- Baja Narindar 
Bahadur (1) and though, as laid down 
in that decision that every document 
must be interpreted accordi ng to its own 
(1) c 1897] 19 AllT 30=zS 1. A.jj 138=7 Sur. S& 
(P-CJ. . ... 
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•terms, there is no doubt that the general 
principle is the same to which we have 
made reference just now. This is sup¬ 
ported by a series of cases decided in the 
late Court of the Judicial Commissioner 
of Oudh and in the High Court at 
Allahabad; for instance we will refer to 
the case of Najmu?misa v. Raghunath (2) 
and Maliadeo Prasad v. Dhiraj Singh (3). 

The appeal, therefore, fails and is dis¬ 
missed with costs. But we direct that 
in preparing the decree in the office of 
this Court, the plaintiff will be allowed 
•six months’ time from the date of our 
-decree to pay the money required of him 
for the purpose of redemption. 

_ Appeal dismissed. 

*) A. I. R. 1922 Oudh 1-22=25 O. C. 36. 

3) A. I. R. 1923 All. 7=44 All. 772. 

A. I. R. 1927 Oudh 597 

Stuart, C. J., and Raza, J. 

Mahipat Singh —-Accused — Appellant. 

v. 

King-E mpero) Opposite Party. 

Criminal Appeal No. 280 of 1927, Deci¬ 
ded on 14th July 1927, from order of 
'3nd Addl. Sess. Judge, Bahraich, D/- 13th 
May 1927. 

Evidence Act , S. 24— Confession retracted — 
Conviction based on that confession alone is not 
illegal. 

A conviction based alone on a retracted con¬ 
fession of the accused himself is not bad where 
the trial Court is satisfied that the confession 
was made voluntarily and that the accused was 
under no inducement or threat at the time 
when he made the confession, that he was in¬ 
formed clearly that if he confessed he would 
not get a pardon and he stated that he quite 
understood all these circumstances; that he 
wished to make his statement voluntarily and 
that he had no idea that he would get a pardon: 

, Z 7\ I{ ^^ 25 AlL 627 -S ); A • 1 • 1926 

Oudh. 6 22 and .1. I. It. 1927 Oudh 17, Foil. 

It. C. Dutt for Appellant. 

II■ Thomas for the Grown. 

Mahipat Singh has been 
'Convicted by the learned Sessions Judge 
of Bahraich of the offence of murder 
under S. 302, I. P. C., and sentenced to 
• death subject to confirmation by this 
Court. He appeals. The reference in 
confirmation is al,so before us. The evi¬ 
dence against the appellant is to the 
effect that he was on bad terms with the 

«. , _ , r Pujari. This is estab¬ 

lished by a letter. Ex. C, sent by the 
'deceased Mahabir and his son Jeo Bodh 

the Rani of Payagpur in whose employ 
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ment both the appellant and the deceased 
were. This letter is dated 10th Novem¬ 
ber 1926. On 16th November 1926, the 
deceased was murdered after dark on a 
field. The remaining evidence against 
the appellant is contained in a confession 
which was made on 22nd November 1926. 
He was arrested by the police on 19th 
November 1926, and on the same day he 
passed from police custody into the cus¬ 
tody of the jail officials, and it was not 
until three days after he had left police 
custody that he made this confession. 
The learned Magistrate who recorded the 
confession took all possible precautions to 
satisfy himself that the confession was 
made voluntarilly and that the appellant 
was under no inducement or threat at the 
time when he male the confession. He 
was informed clearly that if he confessed 
he would not get a pardon. The appel¬ 
lant stated that he quite understood all 
these circumstances; that he wished 
to make his statement voluntarily and 
that he had no idea that he would get 
a pardon. He then gave a clear detailed 
account as to how the murder had been 
committed and stated that he had assisted 
actively in the murder by holding down 
the victim. 

When he was placed before the 
Magistrate he stated that he had made 
a false confession because the police 
had promised him that if he made the 
confession he would at once be released 
and that his employer, the Rani, had also 
desired him to confess He adhered to 
this explanation before the Sessions Judge. 
We have gone carefully into this confes¬ 
sion and we believe that it was true and 
made voluntarily and not caused by any 
threat or any inducement or promise. 

It is not necessary for us to repeat 
at length what we have frequently stated 
before. Wc have to note again our com¬ 
plete concurrence with the remarks of 
the learned Chief Judge of the Allahabad 
High Court in Raggha v. Emperor (1) 
and our two previous decisions in King- 
Emperor v. Raj Kali (2) and Raj Baha¬ 
dur Singh v. King-Emperor (3). Upon 
this confession and upon this confession 
alone wo consider that Mahipat Singh 
has been rightly convicted, and, in view 
of the serious nature of the murder, we 
do not see our way to reduce his sen- 

(L) A. 1. R. 1926 All. 0/7 (F. B.)7 

( 2 ) A. I. R. 1^*20 Oudh 022=29 O. C. 396. 

(3) A. I. R- 1927 Oudh 17. 
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fcence. We dismiss his appeal, uphold 
the conviction and confirm the sentence 
and direct that he be hanged by the neck 
till he be dead. 

& D - Appeal dismissed. 


A I R. 1927 Oudh 598 (l; 

Stuart, C. J. 

Parbhu — Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeals Nos. 397 to 399 of 
1927, Decided on 25th August 1927, from 
order of Sess-Judge, Sitapur, D/- 2nd June 
1927. 

Evidence Act, S. 9 —Accused identified while 
in jail lock-up—Evidence is admissible. 

The evidence that a person has identified an¬ 
other person as having taken part in a particular 
offence either-in jail identification proceedings 
or elsewhere is admissible though the value of 
such evidence is .weakened perceptibly as a 
general rule by failure to identify subsequently 
in Court : A. I. R. 1927 Oudh 369. Foil. ; A. I. 
R. 1921 All. 215 and A. I. R. 1927 All. 163, Ref. 

[P 593 C 1] 

H. K. Ghosh —for the Crown. 

Judgment. — The learned Sessions 
Judge has referred in his decision to the 
principles laid down in Nagina v. Em¬ 
peror (1) and Bendeshri v. Emperor (2). 
This Court lias considered these principles 
in a recent case in respect of which no 
report has yet issued—the case of Ram 
Prasad v. Emperor (3) and has consider¬ 
ably expanded the views taken in those 
decisions. The evidence which goes to 
prove that a person has identified another 
person as having taken part in a parti¬ 
cular offence either in jail identification 
proceedings or elsewhere is admissible 
though the value of such evidence is 
weakened perceptibly as a general rule by 
failure to identify subsequently in Court. 
In this particular case I consider that 
the learned Sessions Judge 'has not at¬ 
tached sufficient value to the identifi¬ 
cations. After examining the evidence I 
am satisfied that all the three appellants 
have been rightly convicted and the sen¬ 
tences passed upon them are not -exces¬ 
sive. I dismiss their appeals. 

J.Y. Appeals dis?nissed. 


(1) A.I.R. 1921 All. 215. 

(2) A.I.R. 1927 All. 1G3. 

(3) A.I.R. 1927 Oudh 3G9. 
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A. I. R. 1927 Oudh 598 (2) • 

Stuart, C. J. and Baza, J. 

Mohammad Zafar — Plaintiff—Appel¬ 
lant. 

v. 

Mt. Kaniz Saiyada and others —Defen¬ 
dants Besponde nts. 

First Appeal No. 107 of 1926, Decided 
on 25th April 1927, from decree of Addl. 
Sub-Judge, Suitanpur, D/- 29-7-1927. 

Riwcj-i-ani — It is valuable evidence of 
custom. 

The evidence afforded by entries in records of 
custom prepared by responsible officials whose- 
duty it was to ascertain and record the customs 
entered, is valuable evidence of the existence of 
the customs : A. I. R. 1923 F. C. 70, Foil. 
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• Hyder Husai?i, Niamat Ullah and Ali 
Zaheer —for Appellant. 

Ghulam Hasan —for Bespondents. 

Judgment. This is a plaintiff’s ap¬ 
peal. The plaintiff, Saiyyed Mohommad. 
Zafar, son of the late Saiyyed Mohoramad 
Baqar, filed a suit in the Court of th©’ 
Additional Subordinate Judge of Sultan- 
pur to recover the whole of the property 
in the Suitanpur Disir. v t which had been 
held by bis father Saiyyed Mohammad 
Baqar, who died on 23rd October 1922. 
He filed this suit against his sister Kaniz 
Saiyada, another sister, who died during 
the pendency of the proceedings, and his- 
mother Mt. Mukarram-un-nisa alleging 
that there was a special custom in his 
community, in his father’s family and 
in his mother’s family, by which- 
females were excluded from inheri¬ 
tance in the presence of male issue. 
Only Kaniz Saiyada contested the suit. 
The second sister, Nabi-un-nisa, and the 
mother agreed that there was such a 
custom and admitted judgment. After¬ 
contest the learned trial Judge, finding 
that no custom existed excluding females 
in the presence of males and that the in¬ 
heritance was according to Muham¬ 
madan law, dismissed the plaintiff’s suit 
in so far as Kaniz Saiyada was con¬ 
cerned. The plaintiff appeals against 
the decree in so far as it dismissed bis- 
claim. 

The plaintiff’s father Mohommad Ba¬ 
qar was the son of Bahadur Husain and' 

U mmat-ul-Fatima. Ummat-ul-Fatima 

was a lady who owned property situated 
in the Suitanpur District. Bahadur Hu¬ 
sain was a man who possessed a very 
small zemindari property in the village of’ 
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Mifngalsi, Fyzabad District. He resided 
originally in Mangalsi. He married Mt. 
Ummat-ul'Fatima, who was a well-to-do - 
lady and left Mangalsi for Isauli, where his 
wife resided. He predeceased his wife. 
The whole of her property (Bahadur Hu¬ 
sain left practically no property) des¬ 
cended to Mohommad Baqar. It may be 
here stated in the beginning that it is 
agreed by the learned counsel for the ap¬ 
pellant that there was no custom by 
which females were excluded from inheri¬ 
tance in the presence of male issue in the 
family of Ummat-ul-Fatima. He further 
abandons the position that there was a 
custom in the tribe to which Bahadur 
Husain belonged by«which females were 
excluded in the presence of males. He 
bases his claim to succeed in his appeal 
upon a plea that on the evidence it is 
established that there is a custom in the 
family of Bahadur Husain and Mohom¬ 
mad Baqar by which a sister is excluded 
in the presence of a brother. 

He relies mainly upon the entries in 
certain extracts from replies to questions 
regarding general customs or riwaj-i- 
am put to the zemindars in the Mangalsi 
pargana, in the Fyzabad District, during 
the settlement proceedings which lasted 
from 1860 to 1879, and upon certain en¬ 
tries made in the khewat of Mangalsi 
village during the same settlement pro¬ 
ceedings. Mangalsi village is one village 
out of a large number of villages in the 
Mangalsi pargana. Para. 750 of the Re¬ 
port of the Settlement in question shows 
that at the time of the settlement 
there were 126 villages in the Mangalsi 

a a an area of 125 square 

miles and a population of 84,743. To 
show some of our difficulties in the 
matter para. 1398, however, states that 
, e Mangalsi pargana consists of 114 vil- 
ages with an area of 116 square miles. 
Ihe method of recording customs in the 
Mangalsi pargana during the settlement 
operations in question was not the method 
generally in use in the North-West Pro¬ 
vinces and Oudh. In the settlement 
operations from 1860 to 1880 in the N. 
W. P. and Oudh the ordinary method of 
recording customs was to record them in 
a document, known as the wajib-ul-arz 
which was prepared separately for each 
village. In a portion of the Fyzabad 

istnct a different procedure was ad¬ 
opted. This procedure was follosved in a 
tew other places in Oudh. Para. 1628 of 
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the Report shows that in five parganas of 
the Fyzabad District what was known as 
the North-Western Provinces system 
under which a wajib-ul-arz was pre¬ 
pared was adopted. In the remaining, 
eight parganas, which included Mangalsi,. 
what was known as the Punjab system 
under which a wajib-ul-arz was not pre¬ 
pared was adopted. Para. 1701 states : 

The wajib-ul-arz in the Punjab Record is- 
only conspicuous by its absence. 

Under the Punjab system, which was 
applied to Mangalsi, a record which was 
known as the Misl riwaj-i-am or the 
record of general customs was made one 
of the records in the settlement proceed¬ 
ings. The report is silent as to the exact 
manner in which this Misl riwaj-i-am 
was prepared. Para. 1632 would go to 
show that the rules as 'to its preparation 
were not finally adopted until 1868 when 
the settlement was already 18 years old 
and nearly completed and there are no 
materials at our disposal to show how 
the orders were issued under which this 
Misl riwaj-i-am was prepared. This 
much we do know that according to para. 
1703 

In the Punjab system, indeed, the substitutes- 
for the wajib-ul-arz do not- profess to be any¬ 
thing else than ikrar malikan (agreements of 
owners). 

We have it from para. 1710 that the 
Misl riwaj-i-am is a record of general cus¬ 
toms divided into four parts : 

(1) Customs regarding inheritance and 
succession ; 

(2) customs regarding accretion in ri- 
verian villages ; 

(3) irriga tion from rain streams, jhils- 
common to two or more villages, etc.; 

(4) remuneration of village servants. 

The peculiarity of the system was that 

it attempted to lay down general rules 
for succession (wo are not concerned with 
the remaining causes) in respect of a 
whole pargana instead of for an indivi¬ 
dual village, and in these circumstances 
the prospect o f the record giving an ac¬ 
curate account of the custom of an indivi¬ 
dual family in one of the villages in the 
Mangalsi pargana was less likely to be 
accurate. We have before us certain 
questions (Ex 2) which-were given to the 
Settlement Officers to ask the zemindars 
in pargana Mangalsi in respect to 
their general customs. Question 9 
asked: What were the rights of daughters 
jointly with male issues or in the ab¬ 
sence of male issues ? This question 
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was put to the zemindars according to 
their castes. If the zemindars belonged 
to a definite and distinct tribe, it was 
possible to obtain some information of 
value in respect of tribal custom. But 
in case a zemindar belonged to a caste, 
which did not constitute a tribe, the 
method of obtaining the information was 
distinctly at fault. We have before us 
Ex. 3, which purports to be a reply to 
these questions from the Saiyyeds in the 
pargana Mangalsi and we also have 
Ex. 4 which purports to be a reply to 
these - questions from the Sheikhs in 
pargana Mangalsi. It may be premised 
that in our opinion neither Sheikhs nor 
Saiyyeds can be considered a tribe. 
Apart from generalities, we come to the 
distinct case of the shares in the village 
of Mangalsi, not in the pargana of 
Mangalsi, with which we are concerned. 

Here we commence with an initial diffi¬ 
culty. In so far as ’the Settlement Re¬ 
port can assist us, it would appear that 
at the time of the settlement the village 
of Mangalsi was owned by a family of 
Sheikhs. Para. 752, which was prepared 
by one *of the Settlement Officers who 
took part in the protracted proceedings, 
was 'written by Mr. John Woodburn, 
afterwards Sir John Woodburn. He was 
at that time Settlement Officer of Eyza- 
bad. The difficulties in this particular 
instance are enhanced by the fact that 
during the 19 years that the Settlement 
proceeded there were seven successive 
Settlement Officers. Mr. John Wood¬ 
burn was the fourth. In paras. 752 to 
755 Mr. Woodburn has noted that the 
Mangalsi was owned by a family of 
Sheikhs who were the oldest family in 
the pargana and who could verify tradi¬ 
tions of a greater age than 300 years. 
We have no reason not to accept the 
accuracy of this statement. He enters 
also into a discussion as to who had 
owned Mangalsi before the Sheikhs. He 
arrived at the conclusion that it had 
taken its name from Mangal Sen a Gau- 
tam Chief. The Sheikhs had suggested 
that lie was a Bhar but Mr. Woodburn 
was of opinion that he was a Gautam. 
We note the point as to who Mangal Sen 
was supposed to be because it shows that 
in this settlement junior officers recorded 
statements, which were inconsistent with 
the view taken by their superiors. In 
Ex. 3 and Ex. 4 the Saiyyeds and the 
Sheikhs respectively.in pargana Mangalsi 
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record their answers to the questions 
asked them but in each instance they 
have made the following statement pre¬ 
ceding their answers. We have trans¬ 
lated-this statement as follows : The 
translation is slightly different from the 
official translation given in the paper- 
book : 

Whereas settlement of our villages is about 
to be made by the Government we have accord¬ 
ingly entered in detail here the privileges (or 
rights) of our caste which particularly affect 
our landed property in the papers relating to 
each ;village, but the privileges (or rights) 
which are commonly in use in our caste have 
not been recorded. We agree (ikrar karte) in 
respect of the privileges (or rights) which we 
have recorded. 

Then follows the answer to question 9. 

If a male issue be in existence, a daughter 
does not get any share by right of inheritance, 
but if there be no male issue then the daughter 
becomes the owner of the entire estate left by 
the deceased. 

The reply Ex. 3 is signed by three 
Saiyyeds only, not one of whom is an 
inhabitant of Mangalsi village. Two of 
them Saiyyed Samin Ali of Mustafabad 
and Saiyyed Niamat Ali of Bishanpur 
Sara stated that there is a rule of this 
kind excluding daughters in the presence 
ot males, but the third signatory Saiyyed 
Muhammad Akbar of Therera states that 
there is no such rule. Uufortunately this 
attestation has not been translated. We 
have taken it from the certified copy 
filed as Ex. 3. Ex. 4 is signed by Tah" 
awar Ali and Khadim Ali of Mangalsi 
village by the pen of Mausum Raza of 
Mangalsi who is P. W. No. 22. He did 
not sign it himself. Najaf Ali of Mang" 
alsi village also signed it. Two Sheikhs 
of Kaula, two Samdaha and a Sheikh 
of Sheikhapur, other villages in the 
Mangalsi pargana, also signed it. Baha¬ 
dur Husain did not sign it. 

We now come to Ex. 1 the khewat 
which is known as the khewat of Man¬ 
galsi village or Mangalsi mahal. Here 
we arrive at our next difficulty. As we 
have already said, Mr. Woodburn has 
referred to the proprietors of Mangalsi as 
Sheikhs but this khewat refers *to some 
of them as Saiyyeds. Tljere is some¬ 
thing of the nature of pedigree upon the 
khewat which gives two separate fami" 
lies. The first is the family of Qazi 
Zia-ud-din which may be a Sheikh family- 
This family owned two pattis out 
of three according to the evidence. 
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There is another family — the family 
of Qazi Laddan who is stated to 
be a Saiyyed. That family owned the 
remaining patti. Qazi Zia-ud-din is 
stated to be the common ancestor of his 
family. Qazi Liaddan is stated to be the 
common ancestor of the second family. 
There is nothing on the record to show 
that Qazi Zia*ud-din and Qazi Laddan 
were related, and nothing to show that 
they were descended from.a common an¬ 
cestor. Curiously enough the son of 
Saiyyed Qazi Laddan is stated to be 
'Sheikh Maruf and the son of Sheikh 
Maruf is stated to be Sheikh Saleh. 
There is nothing in the pedigree to show 
any connexion between the two families. 
The pedigree was apparently prepared 
•between 1860 and the 16th March 1875. 
How it was prepared is not clear. It is 
■extraordinarily badly prepared because 
the same names appear in different places. 
The so-called pedigree has no pretensions 
to be a pedigree at ail in the real sense 
of the word. All that it apparently pur¬ 
ports to show is who were the individuals 
or families who owned separate areas of 
land which had been severally settled to 
land revenue, and wherever such indivi¬ 
duals or families are recorded as entitled 
to pay separate land revenue (which is 
recorded under separate heads) the 
pedigree of the individual or family is 
given. 

In this village there were 26 sepa¬ 
rate individuals or families entitled 
to engage under separate heads for the 
land revenue. In these circumstances an 
attempt to ascertain a special family cus¬ 
tom for all these 26 families would have 
been a difficult one. The facts in the 
pedigree were admitted in the khewat it¬ 
self. It is noted that as the khewat was 
piopared some time before, there is a pal¬ 
pable defect that one and the same name 
has been entered in more than one place, 
ut, as this is only a clerical defect which 
did not affect the payment of the land 
lavenue by particular persons, it has been 
allowed to stand. Undoubtedly, in so far 
as the collection of the land revenue was 
concerned the careless preparation of the 
pedigree was of no importance. But 
when, as here, stress is laid upon the 
■evidence afforded by the pedigree the ad¬ 
mitted carelessness in its preparation is 
of very great importance. In order to 
•obtain a rough and ready record of the 
general rules of succession, an entry was 
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made in the khewat which was signed 
by certain of the sharers but not by all. 
This entry was part of certain general 
statements. The first paragraph contains 
a so-called history of the village. It 
commences by saying that the manner of 
acquisition of the property and the 
period during which the Village had been 
inhabited was not correctly known. Re¬ 
ference was made to Mangal Sen, but he 
is called a Rajahra, not as Mr. Woodburn 
would have it, a Gautam. He is said to 
have founded the village. Then Qazi 
Zia-ud-din Sarnami. (This is the Qazi 
Zia-ud-din who is mentioned as the 
founder of the family which owns two 
pattis out of three). 

Our original ancestor came along with Al- 
auddin Ghori to Delhi and these parts and the 
Rajahras were driven out. At that time this 
village of Mangalsi and also other villages were 
granted to him. 

This in no way explains how Saiyyed 
Qazi Laddan and his descendants ob¬ 
tained one patti in the village. The 
second paragraph gives the basis of com¬ 
putation of shares and lays down cer¬ 
tain rules as to partition and excess 
income. The third paragraph is called 
a statement as to the division of in¬ 
heritance and the transfer of rights in the 
land, and one general sentence is put in 
“ customs obtaining in our family have 
been recorded in the dasturamal riwaj- 
iam.” Thq^fourth and the most import¬ 
ant paragraph is as to the acceptance of 
the land revenue fixed. This was signed 
by 16 sharers amongst whom were Mazhar 
Hussain and Lutf Hussain. It has now 
to be seen what connexion these docu¬ 
ments have with Bahadur Hussain who 
did not sign Ex. 3, Ex. 4 or this accept- 
tanco of rules of succession. He did sign 
Ex. 1 in so far as his assent to the fixing 
of the revenue was concerned. The 
plaintiff was in great difficulty over the 
caste of Mahomedans to which he belongs. 
Ho wished to take advantage of Ex. 4, 
which, ho asserted, shows the custom of 
his family as a Sheikh family, but at the 
same time was m the difficulty of claim¬ 
ing to be a descendant of Qazi Laddan 
who is closerilied as a Saiyyed. In order 
to obviate this difficulty it is now asser¬ 
ted that ho is an Alwi, a descendant of 
Ali, but not a descendant of Ali through 
the lady Fatima, the daughter of the 
Prophet. He argues that in those circum¬ 
stances he is either a Saiyyed or a Sheikh. 
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The point is not very important in the 
view which we take upon the general 
evidence. According to him he was one 
of three • sons of a certain Mohammad 
Hussain. Mohammad Hussain’s name 
appears on the pedigree in Ex. 1 as a des¬ 
cendant of Qazi Ijaddan. Mohammad 
Hussain had three wives according to this 
pedigree. By his first wife he had a son 
called Haider Hussain. By his second 
wife he had two sons, Mhedi Hussain and 
Ghulam Abbas, and by his third wife he 
had three sons. The first was Nurul 
Husain. The paper of the original being 
torn, the name af the second son can¬ 
not be read at all and the name of the 
third son can only be read as Husain. It 
is argued that the second name should be 
read as Zakir Husain and the third as 
Bahadur Hussain, and in support of this 
reference is made to a copy of a later 
khewat. Ex. 6, which would show that 
there were two men: Nural Husain, the 
son of Muhammad Husain and Baha¬ 
dur Husain, son of Muhammad Husain, 
owners of small shares in Mangalsi. The 
evidence so far is certainly not convinc¬ 
ing and was found to be insufficient by 
the learned trial Judge. The difficulty 
is increased by the fact that Bahadur 
Husain, who admittedly had a small za- 
mindari share in Mangalsi village, parted 
with that share long before his death. 

There is, however, the evidence of Sul¬ 
tan Husain and Ghaffar Hussain, who de¬ 
posed that they were both Ihe sons of 
Bahadur Husain. They said that they 
were the sons of Bahadur Husain by his 
first wife and that Mohammad Baqar was 
his son by the lady Ummat-ul-Fatima. 
Their case was that Bahadur Husain had 
given the whole of his property in Man¬ 
galsi to his first wife from whom it had 
descended to Sultan Husain and Ghatfar 
Husain. They, however, are not in a 
position to know who was the father of 
Bahadur Husain. He clearly was the 
owner of a share in Mangalsi village, but 
the evidence to show that he is the des¬ 
cendant either of Qazi Zia*ud*din or of 
Qazi Laddan is barely sufficient. In these 
circumstances, what is the value of the 
documentary evidence adduced by the 
plaintiff to show that there is a custom 
in the family of Bahadur Husain by 
which a daughter is excluded from in¬ 
heritance if she has a brother alivo ? 

The method of the preparation of the 
riwaj-i-am has been thus described in 
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Bajrang Singh v. Daulat Singh (l). The^ 
record there was also with reference to 
customs in the Fyzabad District: 

In order to elicit information concerning cus¬ 
toms regarding inheritance and succession the- 
Settlement Officer drew up a number of ques¬ 
tions which were laid before the leading men of 
each tribe or class who signed tbeir names to 
the answers. After such further inquiry as the 
Settlement Officer chose to make the signatures- 
were attested by the Settlement Officer or by an 
official acting under his orders and these ques¬ 
tions and answers form the record of the cus¬ 
toms ascertained. There is a separate set of 
questions and answers for each tribe or class in. 
the Pargana. . . 

In that judgment it was only decided 
that the evidence afforded by entries in- 

misl riwaj-i-am ” was admissible in 
evidence as an official record of a custom. 
It was remarked in the judgment that 
the particulars were likely to be reliable,, 
as the answers were signed and approved- 
by a number of the leading men in each 
class in the pargana. As has been laid’ 
down by their Lordships of the Judicial 
Committee the evidence afforded by en¬ 
tries in records of custom prepared by 
responsible officials whose duty it was to 
ascertain and record the customs entered, 
is valuable evidence of the existence of 
the customs: Balgobind v. Badri Pra m 
sad {2). This decision had relation to 
wajib-ul-arz, but the principle has appli" 
cation to the case of the riwaj-i-am. 
But here it is to be noted that in the 
first place the replies themselves in Ex. 3 
and Ex. 4 state distinctly that the rights- 
commonly in vogue in the castes con¬ 
cerning Saiyyeds and Sheikhs are not re¬ 
corded, and that this is an agreement as- 
to the rights and privileges which are to 
be followed. As we construe the proviso- 
in Ex. 3 and Ex. 4, this rule that daugh¬ 
ters were to be excluded in the presence 
of sons would appear to be rather a rule- 
similar to the rule in Anant Singh v. 
Durga Singh (3), which connoted the- 
views of the individuals as to the prac¬ 
tice which they wished to see prevailing, 
rather than ascertained fact of a well- 
established custom. The sketchy refe¬ 
rence in the statement in Ex. 1 which 
was signed by some of the cosharers, to 
the family customs does not assist the- 
plaintiff, for the acceptance of the riwaj- 
i ~ ar Q signed by a very few persons in this- 

(lTTlyOlJ 7 O. C. 134. 

(2) A. I. R. 1923 P. C. 70=45 All. 413=50 
I. A. 196 (P. C.). 

(3) 'C1910] 32 All. 363=13 O. C. 163=6 I.-CL- 

^737=37 I. A. 191 (P. C.). 
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manner is not convincing. As we do not 
consider that Ex. 4 really contains a 
statement of custom, the circumstance 
that it was signed by Tahawar Ali, who 
was a descendant of Qazi Laddan, but 
who was a very-distant connexion of Mo¬ 
hammad Husain and that the statement 
in Ex. 1 was signed by Mazhar Husain 
and Lutf Husain two nephews of Moham¬ 
mad Husain would not help. A notice¬ 
able fact is the fact that neither Nurul 
Husain nor Zakir Husain, who are said 
to have been the brothers of Bahadur 
Husain or Bahadur Husain himself or 
any of the sons of'Mohammad Husain 
signed anything of the sort. This is 
sufficient to throw doubt on the allega¬ 
tion that there was such a custom in 
the- family. We do not find that there 
is anything in Exs. 1, 3 or 4, which 
establishes the existence of such a custom 
in Bahadur Husain’s family. 

The learned counsel for the appellant 
has urged before us that he has estab¬ 
lished certain instances in which daugh¬ 
ters were excluded by sons in the fami¬ 
lies in Mangalsi village. (The judgment 
then discussed the instances and find- 
ing that neither on the documentary evi¬ 
dence nor on the oral evidence has the 
plaintiff-appellant been able to establish 
to the satisfaction of a Court that such a 
custom exists proceeded). He certainly 
has succeeded in getting his mother and 
one of his sisters to admit judgment in 
his favour, but he has not been able to 

estabhsh the existence of the custom on 

which he relies. We do not attach great 
importance to the argument that it would 
be almost incredible that the families of 
the zemindars of the village of Mangalsi 
could have created a custom so repugnant 
o t le rules of the Mahomedan law, when 
they were clearly Mahomedans of very 
oldfamdyand °f high religious princi- 

tha/ lfc appears to be the case 

that at the time of the settlement certain 

T "T! , m favour of rules which 
of thei7 P , lelto ‘ ly . oontra ry to the precepts 
SLuf Mahome dan law. We base our 

Tf UP ,°r OUr fi ndings that the 
learned trial Judge has rightly refused to 

'V he or 1 a , 1 evidence produced by the 
plaintiff-appellant and that there is no¬ 
thing m the documentary evidence to 
justify a conclusion that such a custom 

exis s. \e, therefore, dismiss this ap- 
peal with costs. 

D D * Appeal dismissed. 
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Nageshar Tewari and another —Plain' 
tiffs— Appellants. 

v. 

Gudar Singh and others —Defendants— 
Respondents. 

Second Appeal No. 131 of 1927, Decided 
on 19th July 1927, from decree of Addl. r 
Sub-Judge, Sultanpur, D/- 11th Jan. 1927. 

T. P. Act, S. 52 —Mortgage suit. 

A lease effected during the pendency of a suit 
for sale under mortgage must be deemed to have 
created no rights in the lessee as against the 
decree-holder-purchaser. rp C04 C 1] 

Hadha Krishna —for Appellants. 

JSyder Husein —for Respondent 4. 

Judgment. —This is the plaintiffs 
appeal from the decree of the Additional 
Subordinate Judge of Sultanpur, dated 
11th January 1927, affirming the decree 
of the Munsif of Amethi, dated 16th 
June 1926. 

The plaintiffs’ case, which has failed 
in the Courts below, is that they held the 
two plots in suit under a simple mortgage 
from Gudar Singh, defendant 1, Rup 
Narain Singh, predecessor-in-interest of 
Jaggu Singh, and Sheonath Singh, defen¬ 
dants 2 and 3 respectively, and Ninuar 
Singh (now deceased) uncle of Gudar 
Singh, Jaggu Singh and Sheo Nath Singh; 
that they put the mortgage in suit for 
the relief of sale; that the Court of first 
instance dismissed the suit on 14th June 
1913, hut on appeal the decree of that 
Court was reversed and a decree for sale 
was made in their favour on 22nd October 
1913 and that the two plots were then 
put to sale and purchased by the plain¬ 
tiffs and possession thereof was delivered 
to them on 2nd September 1920. It is 
further said that Nagai, defendant 4, 
obstructs the plaintiffs from the enjoy¬ 
ment and actual occupation of the plots 
in suit on the basis of a perpetual lease 
executed by the mortgagors in his favour 
in July 1913. This conduct of Nagai is 
said to have given cause of action for the 
relief of possession of the plots in suit. 

Having regard to the defence raised by 
the lessee the Courts below have refused 
to grant the relief of possession on the 
ground, that they had no jurisdiction to 
do so, and, as to any relief of declaration, 
they have further held that it was barred 
by the provisions of Art. 120, Sell. 1, 
Eim. Act. 
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According to my judgment the Courts 
below have gone entirely astray in the 
decision of this case. The perpetual lease 
of July 1913 was the only foundation on 
which the defence rested and the plain¬ 
tiffs impugn its validity on the ground 
that it was void for the reason that it 
was executed during the pendency of the 
-suit for said already referred to. The 
Courts below, without deciding the issue 
as to whether the lease was affected by 
the doctrine of lis pendens or not decided 
the issues as to jurisdiction and limitation 
and dismissed the suit. This was clearly 
placing the cart before the horse. As to 
whether the relief of possession could or 
could not be granted by the civil Courts, 
and whether the suit was barred by any 
rule of limitation, are questions the 
answers to which entirely depend on the 
decision of the question as to whether 
the lease was void by reason of the rule 
of lis pendens or not. 

On the facts stated above, there is no 
doubt that the lease is void for that rea¬ 
son. According to S. 52, T. P. Act, 1882, 
the two plots in question could not be 
•transferred or otherwise dealt with by any party 
to the suit . . . . so as to affect the rights 

of any other party thereto under any decree . 
• which may be made therein. 

It follows that the lease must be deemed 
to have created no rights in the lessee as 
against the decree-holder who eventually 
also became the purchaser of the plots in 
suit. Nagai, therefore, cannot be given 
the status of a lessee under the lease in 
question as against the plaintiffs and the 
relief for possession can bo granted in this 
suit, if not otherwise barred. 

Having hold that the lease in question 
is of no effect against the rights of the 
plaintiffs it must further be held that the 
substantial relief in the suit was one of 
possession and not of declaration of any 
right or of cancellation of the lease. It 
is agreed that the relief for possession is 
not barred by any rule of limitation and, 
if not otherwise barred also, it should 
have been granted. 

I, therefore, reverse the decrees of the 
Courts below, and, as those decrees have 
disposed of the suit upon a preliminary 
point, and there still remain more issues 
for decision and as the decrees of those 
■Courts are hereby reversed in appeal, I 
remand the case to the Court of first 
■ instance (through the lower appellate 
Court), with directions that the suit be 


re-admitted under its original number in 
the register of suits and that such of the 
issues as have not been decided in this 
order, shall be decided by that Court and 
the suit shall be disposed of according to 
law. Costs in this Court will be paid to 
the appellants by the respondents. Other 
costs will abide the event. 

D.D. Case remanded. 

A. I. R 1927 Oudh 604 

Stuart, C. J., and Baza, J. 

Ram Autar Dass and others —Plaintiffs 
—Appellants. 

v. 

Rain Dass —Defendant—Bespondent. 

First Appeal No. 6 of 1926, Decided on 
7th March 1927, from decree of Dist. 
Judge, Fyzabad, D/- 26tli October 1925. 

Civil P. C., S. 92 —Trust must be for public 
purposes. 

In absence of an express or constructive 
trust created for public purposes of a charitable 
or religious nature a civil Court can take no 
action under the provisions of S. 92. [P G04 C 2] 

Niamat ULlah —for Appellants. 

S. N. Roy —for Bespondent. 

Judgment. —This is a plaintiffs' ap¬ 
peal against the dismissal by the Dis¬ 
trict Judge of Fyzabad of a suit brought 
by them under the provisions of S. 92, 
Civil P. C. in which they desired the re¬ 
moval of the defendant Bam Das from 
the management of what they called the 
Kanchka-temple in Fyzabad city. The 
learned District Judge dismissed the suit 
finding on the evidence that there was 
no express or constructive trust created 
for public purposes of a charitable or re¬ 
ligious nature. He found that in the 
absence of such a trust it was not open 
for the Court to remove the defendant, to 
appoint a new trustee or to grant any re - 
lief in the way of management. The law 
has been correctly stated by the learned 
District Judge. In absence of such an 
express or constructive trust created for 
public purposes of a charitable or reli¬ 
gious nature a civil Court can take no 
action under the provisions of S. 92. It 
is, however, argued before us that on a 
proper view of the evidence the learned 
District Judge should have found that 
there was a constructive trust created 
for public purposes of a religious nature. 
We find upon the view which we take of 
the evidence that at some period prior to 
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1899 a person called Patit Das construct¬ 
ed a building which contained the images 
of Rama and Janki and that he acquired 
certain property upon the proceeds -of 
which he lived. He died about 1899 and 
on his death these premises were oc¬ 
cupied by a man called Sheoghulam Das, 
who asserted that he was Patit Das’s 
successor and by a woman called Agra 
Dasi who professes also to have been a 
disciple of Patit Das. On the 11th 
November 1908, Sheoghulam Das and 
Agra Dasi executed a deed under which 
they declared that they were owners and 
managers of Patit Das’s property during 
their lifetime and that they had a right 
to appoint a successor. Under this deed 
they declared that Salik Ram Das should 
attend to the images and perform the re¬ 
ligious services during their lifetime and 
should succeed to the property in the 
same position as themselves after their 
death. Salik Ram Das appears to have 
succeeded to the property about 1911. 
He executed on the 5th September 1913, 
what purported to be a deed of appoint¬ 
ment of a certain Raj Bahadur Singh but 
he subsequently brought a suit to revoke 
that deed of appointment declaring that 
at the time that he had made it he was 
not of sound disposing faculty and that 
he had been greatly agitated because he 
had been tried for a murder. That deed 
was actually set aside under an amicable 
arrangement between Salik Ram Das and 
Raj Bahadur Singh. On Salik Ram 
Das’s death the present defendant Ram 
Das succeeded to the property in Sep¬ 
tember 1918. 

Now, there is no doubt as to the fact 
that the property is endowed property 
but the question for our determination is 
whether the trust was created for public 
purposes of a religious nature. The trust 
which is a constructive and not an ex¬ 
press trust appears to us to have come 
into being in the time of Patit Das and 
the trust was certainly a trust for pur¬ 
poses of a religious nature as one of its 
main objects was the upkeep of the 
images of Rama and Janki and their 
proper worship ia the rooms set apart for 
the purposes. But there is nothing in 
the documentary evidence which satisfies 
us that the trust was created for public 
purposes and wo agree with the learned 
District Judge that the oral evidence 
which has been produced to support the 
allegation that it was created for public 


purposes is quite unreliable. We fur¬ 
ther find that the oral evidence produced 
by the defendant establishes satisfactori¬ 
ly that the place, in which the images 
are, is not a public temple but a place of 
private worship to which the public have 
no right of access. We, therefore, con¬ 
sider that the learned District Judge 
took a right course in dismissing the suit 
and dismiss this appeal with costs. 

D D. _ Appeal dismissed. 


A. I. R. 1927 Oudh 605 

Stuart, C. J., and Wazir Hasan, J. 

Mohammad Ashkar Ullah Khan — 
Plaintiff—Appellant. 

v. 

Mohammad Abul Bashir Khan and 
another —Defendants—Respondents. 

Second Appeals Nos. 296 and 297 of 
1926, Decided on 28th February 1927, 
from decree of Dist. Judge, Sitapur, D/- 
17th April 1926. 

T. P. Act, S. 36 —Periodical income as rents 
accrues from day to day. 

The general principle of apportionment, 
which is one of equity, is that all rents, an¬ 
nuities, dividends and other periodical pay¬ 
ments in the nature of income shall be deemed 
to accrue from day to day. [P GOG C 21 

H. Husain —for Appellant. 

H. N. Misra —for Respondent 2. 

Stuart, C. J. —The first point that I 
consider necessary to decide in connexion 
with this appeal is the construction to 
be placed upon the arbitrators’ award of 
15th March .1913. This award came into 
existence in the following circumstances: 

A certain Mohammad Khalil Ullah 
Khan died possessing landed property. 
Under the Hanafi law to which his estate 
was subject it should have descended in 
two shares of seven annas each to his sons, 
Mohammad Ashkar Ullah Khan and 
Mohammad Abul Bashir Khan and one 
share of two annas to his widow Zabun- 
nissa Begam ; but by the consent of 
these persons the matter was referred to 
arbitration and the arbitrators awarded 
the sons six annas each and the widow 
the following title as I construe the deed. 
She was to receive a four annas share, 
two annas of which was in absolute right 
and two annas of which subject to the 
following contingency: If she were sur¬ 

vived by her grandson Mustajab Ullah 
Khan (the son of a deceased son Irsliad 
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Ullah Khan) Mustajab Ullah Khan was 
to obtain a two annas share in full pro¬ 
prietary right. I consider that he ob¬ 
tained under this award nothing more 
than a contingent right. The contingency 
was as to whether he survived his grand¬ 
mother. If he survived his grandmother 
then he became entitled to full proprietary 
rights in two annas. The lady died on 
10th May 1923, and from that date 
Mustajab Ullah Khan became full pro¬ 
prietor of the two annas share. The dis¬ 
pute before us is concerned with arrears 
of rent of this two annas share which, on 
the finding of fact of the Courts below, 
"had accrued before the death of Mt. 
Zabunnissa. The learned counsel for 
Mustajab Ullah Khan has endeavoured to 
attack this finding and to show that 
these arrears accrued after her death. 
But I do not consider that he is in a 
position to attack the finding ; and 
if he were in a position to attack the 
finding it is a finding with which 
1 would agree on the merits. It ap¬ 
pears to me clear ’that Mustajab Ullah 
Khan had no right whatever in the pro¬ 
perty until 10th May 1923, the date of the 
lady’s death, and in these circumstances 
he could have no rights to any income 
which accrued before her death. On these 
grounds I would allow the appeals to the 
following extent: I would decree to the 
appellant Mohammad Ashkar Ullah 
Khan, as against Mustajab Ullah Khan 
Rs. 1,028-0-6. He has no claim against 
Mohammad Abul Bashir Khan. I would 
direct that Mohammad Ashkar Ullah 
Khan and Mustajab Ullah Khan bear their 
own costs half and half in the trial Court 
and that Mustajab Ullah Khan should pay 
his own costs and the costs of Mohammad 
Ashkar Ullah Khan in appeal in the 
lower appellate Court and in this Court. 
Mohammad Abul Bashir Khan has in¬ 
curred no costs in this Court. 

Wazir Hasan, J. —This is the plain¬ 
tiff s appeal from the decree of the Dis¬ 
trict Judge of Sitapur, dated 14th July 
1926, reversing the decree of the Sub¬ 
ordinate Judge of Klieri, dated 13th 
October 1925. 

The plaint iff-appellant, Mohammad 
Ashkar Ullah Khan, is one of the heirs 
under the Ilanafi Mahomedan law to the 
estate of a deceased lady, Mt. Zabunnissa 
He is one of the two sons of the lady, the 
other son being Babu Mohammad Abul 
Bashir Khan, defendant 2 in the suit 
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out of which this appeal arises. Mt. 
Zabunnisa was married to one Khalil 
Ullah Khan. There was another son born 
of the union whose name was Irshad Ullah 
Khan. He predeceased his father and 
his son is Mustajab Ullah Khan, defen¬ 
dant 1. Mt. Zabunnisa died on 10th Mav 
1923. y 

On the death of Khalil Ullah Khan, in 
the year 1912, a dispute arose amongst his 
issue and his widow Mt. Zabunnisa. The 
dispute was referred to arbitration. The 
arbitrators delivered their award on 15th 
March 1913, and it is agreed that the 
title of the parties now rests on the terms 
of that award. According to that award 
Ashkar Ullah Khan and Mohammad Abul 
Bashir Khan are entitled in proprietary 
light to a 12 annas share in equal moiety. 
In the same right two annas sfiare was 
allotted to Mt. Zabunnisa. One of the 
questions in the case is as to the nature 
of interest which Mt. Zabunnisa acquired 
under the terms of the award in the re¬ 
maining two annas share and of the in¬ 
terest which was bestowed on Mustajab 
Ullah Khan in the same share. The 
plaintiff claims, in the right of inheritance 
his share of the arrears of rent in respect 
of the two annas share in question, which 

had accrued due previous to the death of 
the lady. 

On the question of the construction of 
the award, I am of opinion that Mt. 
Zabunnisa acquired an interest determin¬ 
able with her death in the two annas 
shaie and that the interest created in 
favour of Mustajab Ullah Khan in res* 
pect of the same share was a contingent 
interest dependent on his surviving 
Mt. Zabunnisa. Tho contingency having 
occuired Mustajab Ullah Khan acquired 
vested interest in the two annas share 
immediately on the death of Mt. Zabu- 
nisa and not a moment earlier. It fol¬ 
lows that Mustajab Ullah Khan has no 
light to such arrears of rent as had ac¬ 
crued on the said share previous to the 
death of Mt. Zabunnisa. Those arrears 
must be treated to be the property of 
Mt. Zabunnisa capable of being inherited 
by her heirs-at-law. 

Tho general principle of apportionment, 
which is one of equity, in cases of this 
nature, is that all rents, annuities, divi¬ 
dends and other periodical payments in 
the nature of income shall be deemed to 
accrue from day to day. This principle 
underlies the provision of S. 36, T. P 



1927 

Act, 1882, and of S. 2, English Apportion¬ 
ment Act, 1870. On this principle also 
•the rents of the share in question 
■till the last day of the lady’s life must be 
■treated as the property of the deceased 
lady and admittedly the plaintiff is en¬ 
titled to his share of inheritance in that 
property. 

I, therefore, agree with the order which 
the Honourable the Chief Judge proposes 
to pass in this appeal and in the connec¬ 
ted appeal, No. 297 of 1926. 

Appeal partly allowed. 


A. I. R. 1927 Oudh 607 (1) 

Stuart, C. J., and Baza, J. 

Emperor —Applicant. 

v. 

Shaukat Husain —Accused. 

Jury Reference No. 1 of 1927, Decided 
on 12th August 1927, made by Asst. 
Sess. Judge, Fyzabad, D/- 22nd July 1927 

Crivnnal P. C., S. 307— Jury's verdict if 
not unreasonable, will not be disturbed. 

Where there are circumstances throwing 
doubt on the guilt of the accused, and the 
jury sverd lot of not guilty is not unreasonable, 
the High Court will not interfere with such 
verdict merely because it may possibly turn out 
to be an incorrect view. [p 607 C 1] 

H. K. Ghosh —for the Crown. 

Niamat Ullah and All Mohammad— 
for Accused. 

,. Judgment. - -While we consider that 
the learned Assistant Sessions Judge was 
right to make the reference, which he 
had made, we are at the same time of 
opinion that we should not be justified 
in setting aside the jury’s verdict of not 
guilty and convicting Shaukat Husain. 
Undoubtedly there was evidence against 
bhaukat Husain which, if believed, was 
sufficient to establish his guilt; but, on 
.the other hand, there were many circum¬ 
stances which threw doubt upon his guilt, 

]and it cannot be said for a moment that 

e jury took a perverse view in arriving 
at a verdict of not guilty. Their view 
h *. y -? r may n °t have been a correct view, 
.V; was not an unreasonable view; and 
in these circumstances we do not feel 
J stified in interfering to turn an acquit¬ 
tal into a conviction. We accordingly 
refuse to interfere and direct that further 
pioceedmgs shall be abandoned against 
bhaukat Husain, the verdict of not guilty 
standing in his favour. He is on bail. 
The bail bond will now be cancelled. 

Interference refused. 
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Stuart, C. J., and Wazir Hasan, J. 

B isnath Miser — Defendant — Appel¬ 
lant. 

v. 

Mt. Ram Kali and others — Plaintiff 
and Defendants—Respondents. 

Misc. Appeal No. 44 of 1926, Decided 
on 28th January 1927, from decree of Sub- 
Judge, Sultanpur, D/- 13th July 1926. 

Civil P. C., O. 34, I?. 1 — Person claiming 
title adverse to mortgagor and mortgagee should 
not be joined. 

In a suit for redemption of a specific mort¬ 
gage, any person claiming a hostile title both 
to the mortgagor and the mortgagee should not 
be added a party to a suit founded on such a 
claim. [P COS Cl] 

Ali Mohammad —for Appellant. 

Raj Narain Shukla —for Respondent 1. 

Judgment.— This is an appeal by one 
of the defendants from the order of the 
learned Subordinate Judge of Sultanpur, 
dated 13th July 1926, reversing the de¬ 
cree ‘of the Munsif of Musafir Khana, 
dated 28th November 1925, and making 
the order under appeal in terms of 
O. 41, R. 23, Civil P. C. The appeal 
arises out of a suit for redemption of a 
mortgage, dated 4th March 1896. The 
mortgage was executed by the plaintiff’s 
ancestor, Ramphal, and the mortgagee 
was Ratipal Singh, defendant 1. 

In so far as the claim for redemption 
of the mortgage of 4th March 1896 was 
concerned, there could be no difficulty in 
granting the relief to the plaintiff, but 
complications arose in the case by reason 
of the plaintiff impleading three other 
defendants to the suit, one of whom is 
the present appellant. 

The appellant’s claim in answer to the 
claim for redemption was that he had 
acquired title to the property, which is 
the subject-matter of the mortgage, by 
right of prescription. He further plea¬ 
ded that in this claim for redemption he 
should uot have been impleaded as a party 
defendant. The Court of first instance 
dismissed the suit, holding in favour of 
the defence set up by the appellant. On 
appeal by the plaintiff, the learned Sub¬ 
ordinate Judge passed the order, which is 
the subject-matter of the appeal in this 
Court. In the judgment under appeal the 
Court below has in its turn discussed the 
question as to whether the appellant has 
or has not acquired title to the land in 
suit by adverse possession. 
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We are of opinion that both the Courts 
below have gone wrong in the matter of 
procedure in this cfise. The claim being 
one for redemption of-a specific mortgage, 
as already stated, any person claiming a 
hostile title both to the mortgagor and 
the mortgagee should not have been 
added a party to a suit founded on such 
a claim. As between the plaintiff, who 
represents the interest of the mortgagor, 
and the mortgagee, defendant 1, there is 
no dispute whatsoever. The latter ad¬ 
mits the mortgage and is willing to sub¬ 
mit to a decree for redemption. In the 
circumstances, we would allow this'appeal 
in so far as to strike off the names of the 
appellant, Bishnath Singh, and the other 
two defendants, Sri Narain and Jagdish 
Prasad, from the array of the parties. 

We set aside the order under appeal 
and set aside the decree of the Court of 
first instance also and grant decree for 
redemption of the mortgage in suit to the 
plaintiff against Ratipal Singh. Usual 
decree under O. 34, R. 7, Civil P. C., shall 
be prepared allowing three months’ time 
to the plaintiff to deposit the mortgage- 
money, that is, Rs. 35, in Court for the 
benefit of the mortgagee, Ratipal Singh. 
In the event of default, the mortgaged 
property will be liable to be sold for the 
satisfaction of the decree. 

As the plaintiff was in the wrong by 
impleading persons, who wore improper 
parties to the suit, we direct that she 
will pay the costs of the appellant in all 
the three Courts. 

D.D. Appeal allowed. 


A. I. R 1927 Oudh 608 

Wazir Hasan, J. 

Mehdi Hasan Subedar —Plaintiff—Ap¬ 
pellant. 

v. 

Abdul Wahid and others — Defendants 
—Respondents. 

Second Appeal No. 12 of 1927, De¬ 
cided on 25th April 1927, from judgment 
of Sub-Judge, Partabgarh, D/- 29th 
September 1926. 

Evidence Act, £>. 35— Entry in wajib-ul-arz 
is admissible in proof of custom—Admissibility 
does not depend upon verification of tuajib-ul- 
arz by proprietors. 

Entry in the wajib-ul-arz is admissible in 
proof of the custom under S. 35 and its vali¬ 
dity does not depend upon the question whether 
t.he wajib-ul-urz has been verified b.v the pro¬ 
prietors of the village or not.. [1* 008 C 2} 


Muhammad Ayub —for Appellant. 

AH Zaheer —for Respondents. 
Judgment. —This is the plaintiff's, 
appeal from the decree of the Subordi¬ 
nate Judge of Partabgarh, dated 29th. 
September 1926, reversing the decree of 
the Munsif, Kunda, dated 27th January, 
1926. The suit out of which this appeal, 
arises claimed relief for the redemption 
of a mortgage in respect of one-anna, 
zamindari share in Chak Najabat Ali 
which is a separate village though in-, 
eluded within the bigger village of the- 
name of mouza Bachandamow, pergana. 
Bihar, in the district of Partabgarh. 
The mortgage was made on the 21sfc 
October 1908 by one Ramzan Ali in¬ 
favour of another Ramzan Ali. The« 
plaintiff is a transferee of the interest of 
one Mt. Sabira Bibi, who is the daughter 
of the mortgagor. 

The defence to this suit with which X 
am concerned in second appeal was that 
by the local custom of the village in 
which the property in suit is situated, 
daughters were excluded from inheriting, 
any share in the estate of their deceased' 
father. 

In proof of this custom the defendants* 
who represent the mortgagee relied upon 
the wajib-ul-arz of village Chak Najabat 
Ali. The lower appellate Court held on- 
the interpretation of that wajib-ul-arz 
that the custom pleaded was proved and. 
on that ground dismissed the suit. The 
entry of the custom in para. 4 of the 
wajib-ul-arz of the village Chak Najabat 
Ali is free from any ambiguity whatso¬ 
ever. According to that entry the daugh¬ 
ter is excluded in all circumstances from 
inheriting the property of her father 
whether the deceased propositus has left 
a son or not. In the event of his dying 
without leaving any male issue and also 
without leaving any widow the property 
according to custom, is to devolve upon 
the nearest collateral though there may 
he a daughter alive. The entry in the 
wajib-ul-arz is admissible in proof of 
the custom under S. 35, Indian Evidence 
Act, and its validity does not depend upon 
the question whether’ the wajib-ul-arz 
has been verified by the proprietors of 
the village or not. 

Another argument advanced at the 
hearing of this appeal on behalf of the 
appellant was that it is not shown that 
on the date of the wajib-ul-arz the mort¬ 
gagor Ramzan Ali.. had- any proprietary 
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interest in the village to which the wajib- 
ul-arz relates. As observed by the Court 
below the custom recorded in the wajib- 
ul-arz is a local custom and it will attach 
to all property within the village whe¬ 
ther it was in existence on the date of 
the wajib-ul-arz or was acquired there¬ 
after. 

The appeal fails and is dismissed with 
costs. 

R D - Appeal dismissed. 

A. I R. 1927 Oudh 609 (1) 

PUIiIiAN, J. 

Mt. Faiyazunnisa and others —Defen¬ 
dants—Appellants. 

v. 

Bajrang Bahadur Singh and others — 
Plaintiff s—Respondents. 


to come back on the lessor for the money 
paid by them as land revenue. The 
lower appellate Court directed that the 
claim should only be enforced against 
such property of the lessor as may be 
found to have come into the hp,nds of 
the appollants and this order has not 
been clearly followed in the decree which 
should be corrected accordingly. Other¬ 
wise I see no reason to interfere with 
the order of the lower appellate Court 
and dismiss the appeal with costs. 

D D - Decree modified. 

# • 

A. I. R 1927 Oudh 609 (2) 

Stuart, C. J., and Raza, J. 

Bashir and others —Appellants. 


Second Appeal No. 212 of 1927, De¬ 
cided on 3rd Aug. 1927, from decree 
of Sub-Judge, Rai Bareli, D/- 8th March 
1927. 

Contract Act, S. 69 —Lessor to pay revenue 
under the contract of lease—Lessee paying it 
can recover it from lessor . 

Where, according to the terms of the lease, 
the lessor was liable to pay land revenue and 
to receive a certain sum by way of nazrana 
from the lessees, and the lessees paid the rev¬ 
enue falling in arrear: 

Held : that they could recover it from the 
lessors or their heirs to the extent of such pro¬ 
perty of tho lessor as m.iy be found to have 
come into their hands. 

Alt Zaheer for Appellants. 

S. N. Srivastava and Prithi Nath — for 
Respondents. 

Judgment.— The appellants in this 
case are the heirs of one of three joint 
lessors who executed a perpetual lease 
in tho year 1896 in favour of tho res¬ 
pondents predecessor. According to tne 
terms of this lease the lessor was liable 
to pay land revenue and to receive a cer¬ 
tain sum by way of nazrana from the 
lessees. ft cannot be ascertained why 
the parties entered into this agreement, 
but it cannot bo definitely held that tho 
agreement is one which cannot be main¬ 
tained against the heirs of the original les¬ 
sor The lower Courts have held that the 
suit is one dependent on S. 09, Contract 
Act, and I agree with them. Tho lessors 
wore placed in a position in which they 
had to make good the land revenue which 
the lessor was bound by law to pay, or 
risk losing their valuable rights in tho 
property. They are accordingly entitled 
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Emperot —Opposite Party. 

Criminal Appeal No. 98 of 1927, Deci¬ 
ded on 14th March 1927, from order of 
Sess. Judge, Lucknow, D/- 4th Jan. 1927. 

Penal Code. S. 149— Some members armed 
with knives — One stabbing—All are guilty. 

Whore a certain number of persons were 
.armed with knives to the knowledge of the 
others and stabbing was committed by a member 
thereof, in pro;Ccutiou of the common obiect of 
the assembly: 

Held : that all the members composing the 
assembly' must be found to have known that 
such an offence was likely to be committed in 
the prosecution of the object and that all the 
appellants arc constructively guiltv of the 
ollence under S. 326. ' [p CIO C 2] 

St. O. Jackson —for Appellants. 

B. F. Bahadur] i and Cr. II. 2'hotnas — 
for the Crown. 

Judgment. —Bashir, Nazir, Chut tan, 
Mohammad Tahir and Ghularn Husain 
have been convicted by the learned Ses¬ 
sions Judge of Lucknow on charges under 
Ss. 32G and 149, I. P. C. Bashir has 
been sentenced to transportation for life. 
The remainder have been sentenced to ten 
years' rigorous imprisonment, each. They 
appeal. The convictions arise in respect 
of occurrences which took place in Luck¬ 
now city on 2nd Juno 192G, between 
G j). m. and 7 p. in. These occurrences 
have been detailed by the learned Ses¬ 
sions Judge in a careful and elaborate 
judgment. We have been taken through 
tho facts closely by the learned senior 
counsel who has very efficiently repre¬ 
sented tho appellants in this appeal 
We are satisfied that the learned Sessions 
Judge has appreciated correctly what 
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happened on that day. There was during 
that period an unfortunate estrangement 
of feeling in certain parts of Lucknow 
city between certain of the Mahomedan 
and certain of the Hindu inhabitants. 
The atmosphere was such that a small 
incident w ls liable to provoke an out¬ 
burst of vi >lence which, as on this occa¬ 
sion, had serious results. 

It is proved to our sitisfaction that 
the discovery of a corpse of a deceased 
Mahomed in in Lucknow city on Lst June 
192b had given rise to rumours that he 
had been murdered by Hindus and that 
certain persons had endeavoured to use 
this incident to inflame the feelings of 
Mahomed ms agiinst Hindus The de¬ 
ceived man h id been described as a 
martyr, and the whole of the Maho- 
mol in community had been c tiled on by 
certain persons to take put in -his 
funer tl procession. The procession had 
taken place on the night of Lst Juno 
1926. Et is proved th it on 2nd June 
1926, at about 6 p. m. groups of Maho¬ 
med.tns h id collected at a portion of the 
Sanittry R>td, Lucknow, which is known 
as the Mtulviganj Chaurah. Somo of 
these Mahomelans were armed with 
lathis, others had knives. They had col¬ 
lected in a manner which was a menace 
and were cletrly in a mood in which 
some of th in were ready ti commit 
violenco against Hindus. A man drove 
from the Aminabid direction of the Sani¬ 
tary Iliad down to Rakabganj shouting 
that rioting h id cimtnenced in Aminabad 
and upon this attacks wore male by 
certain Mabomo l ms upon certain Hindus. 
An unfortunate Hindu called Mendai Lai 
who was pushing au empty thela was 
att icke l an l stabbed and died in con¬ 
sequence. vVo are not, however, in this 
appeil concerned with that occurrence. 
The occurrences with which we are con- 
corno 1 are the attack upon, and the 
death as a result of the injuries received 
in the att ick of a Sunar called Mahabir, 
a resident of Ribimabad, a small town a 
few miles out of Lucknow, who un- 
d lubtedly met his death that evening. 
(The judgment then deilt with the evi¬ 
dence and concluded as follows.) Upon 
tli s evidence we find that Mahabir was 
st ibhod by some person whose identity 
wo are untb e to ascertain in the Maulvi- 
g inj Ch turah close to the mosque, that 
ho ran clown the Clolaganj lane pursued 
by certain persons and that all the appel¬ 


lants were persons who took part in the 
pursuit. We find that as they pursued 
Mahabir they proceeded to maltreat him 
further, and we find that as the result of 
the injuries which he received Mahabir 
died. We can only draw.this conclusion 
from the fact that they were following 
this man who had been stabbed in this 
m inner. This is the conclusion. They 
were members of an unlawful assembly 
whose object was to cause injury to any 
Hindu who at the time had been un¬ 
fortunate enough to be singled out as the 
object of the attack. They singled out 
Mahabir as the object of the attack and 
one of their number stabbed him. As a 
certain number of persons were armed 
with knives to the knowledge of the 
others, and as stabbing was an offence 
which was committed by a member of 
the unlawful assembly, who inflicted the 
injury in prosecution of the common 
object of the assembly, and as further all 
the members composing the assombly 
must be found to have known that such 
an offence was likely to be committed in 
the prosecution of the object, all the 
appellants are constructively guilty of 
the offence under S. 326, I. P. C. 

In respect of the question of sentences 
we see no reason to differ from the con¬ 
clusions of the learned Sessions Judge. 
Bashir was the ringleader and has been 
rightly sentenced to the maximum 
penalty allowed by the law. The sen¬ 
tences passed upon the other appellants 
are in our opinion not excessive and we 
dismiss this appeal. 

D.D. Appeal dismissed . 
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Wazir Hasan, J. 

Haraksh Narain Singh and others — 
Plaintiffs —Appellants. 

v. 

TIarbhandat Singh and others —Defen¬ 
dants — Respondents. 

Second Appeal No. 355 of 1926, Deci¬ 
ded on 2Lst April 1927, from decree of 
Addl. Sub-Judge, Sultanpur, D/- 30th 
J uno 1926. 

Oudh Rand Revenue Act , S. 126 —Plots held 
ns sir previous to partition and continued after 
partition — Plots are held by tenants as expro- 
prfetary. 

Where certain plots of laud wore held by the 
defendants and their predecessor-in-interest as 
sir previous to tbo partition at which they were 
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allotted to tho plaintiffs’ ckitthi and the defen¬ 
dants continued to cultivate them after the 
partition. 

Held : that the plots are held by the defen' 
dants as ex proprietary tenants within tbo 
meaning of S. 1 li. [p bli q 1] 

Haider Husain — for Appellants. 

Satt/a Hand Hot/ for St. (j. Jackson — 
for Respondents. 

Judgment. - This is the plaintiffs’ ap- 
Petl frvn the decree of the Additional 
Subordinate Judge of Sultanpur, dated 
the 30th June L926, affirming the decree 
of th** Munsif of the same place, dated 
the 24th March 1925. The appellants 
sued for recovery of possession of 3L plots 
of land situ ite in village Palia, pergana 
o irons t, in the District of Sultanpur. 
B >th he Counts below have given a de- 
ctee for 20 plots and there is no objection 
to those decrees by the respondents. The 
appellants’ suit in respect of 11 plots has 
been dismissed and the present appeal 
relates to those plots only. 

The ground of the decision of the Courts 
below in respect of these plots is that they 
are held by the defend ints as exproprie¬ 
tary ten mts within the meaning of S. 126 
Land Revenue Act, 190L. I am of opin¬ 
ion that that decision of the Courts be¬ 
low is right. It is found that the plots 
of land now in question wore held by tho 
delendants and their predecessor-in in¬ 
terest as sir previous to the partition at 
which they we e allotted to the plaintiffs’ 
ohitthi and the defendants Have continued 
to cultivate them after the partition. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

R L> - Appeal dismissed. 
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Pullan, J. 

Gur Charan and others —Applicants. 

v. 

King- Emperor — Opposite Party. 

CriminU Rovn. No. 49 of 1927 Dc 
cidod on 29th June 1927, against ’ ordc 

u 1 Qo I 7 lS,Strat °’ Bir *banki, D/- 30t 
March 1927. 

(a) Evidence—Appreciation—Appellate Cou 

can f"rm its own opinion an to evidence 

In every c ,ho th it comes before an appell-U 
Court the lower Court has the advantagi of «ei 
ng and he iring the witnesses and the fippell ,| 
Coui-t has not. out it on,lot be said that fin a, 
pell .te Court Can never hope to nv.ko a dial 
nosis as to tho truth of the case as good as th- 
made by the lower Court. No doubt it is an at 


vantage to see *nd here the witnesses, but it is 
au advantage which m iy be counter-acted and 
more than counter-acted by the greater experi¬ 
ence and knowledge of the appellate Court. 

_ [ P 611 C 2] 

(&) Criminal trial—Benefit of doubt must be 
given to the accused . 

Where there is a doubt the accused porson 
must receive tho benefit of that doubt. [P 012 C 1] 

J. N. Misra —for Applicants. 

Judgment. —This application in revi¬ 
sion has been made because of the strange 
view of law taken by the learned District 
Magistrate of Bara Banki in dismissing 
an appeal. It appears from the judgment 
of the District Magistrate that the case 
was one in which a sugarcane crop had 
been cut and the question arose as to 
whether it had been cut by a person who 
had or claimed to have a good right to 
the crop or by a mischievous person who 
had no right. The learned District Magis¬ 
trate did not decide the question at all 
and I must quote the following passage 
from his judgment : 

The only point is whether there was a definite 
aud deliberate criminal offeuce of trespass mis- 
chief and intimidation, or whether the case is 
either false or due to a bona fide dispute or 
claim of right. It is obvious that au appellate 
Court can never hope to nuke this diagnosis as 
well as tho Court of first instance which has the 
advantage of seeing and he . ring the parties and 
their witnesses. In such cases, therefore, the 
lower Court’s finding should not, in my opinion 
be interfered with simply by way of giving ap¬ 
pellants the benefit of the doubt ; the benefit of 
any doubt should be given to the correctness of 
the lower Court’s finding. 

In every case that comes before an ap¬ 
pellate Court the lower Court has the ad¬ 
vantage of seeing and hearing tho wit¬ 
nesses and the appellate Court has not, but 
I have yet to learn that an appellate 
Court can nover hope to make a diagnosis 
as to tho truth of the case as good as that 
made by the lower Court. If I were to 
hold this view I should ho unable to con¬ 
tinue to sit as a Court of appeal. As far 
as I atn aware no such view has ever been 
propounded by any responsible tribunal. 
No doubt it is an advantage to see and 
hear the witnesses, but it is an advantage 
which mty bo counter acted and more 
than counter-acted by the greater experi¬ 
ence and knowledge of the appollate Court. 
But the second decision of the learned 
District Magistrate is almost more re-1 
markable than the first for ho deliber¬ 
ately asserts that whore there is doubt the 
benefit should ho given not to tho unfor¬ 
tunate accused person who is on his trial 
but to tlie Court who is not on its trial 


612 Oudh 


1927 


Kauta Prasad v. Dr. Commr., Partabgakh 


and who suffers in no way by an adverse 
opinion as to the correctness of its deci¬ 
sion by the Court of appeal. If anything 
is obvious, to use the learned District 
Magistrate’s own word, it is that where 
there is a doubt the accused person must 
receive the benefit of that doubt and not 
the lower Court’s finding. I find in the 
present case that the learned District 
Magistrate had himself a doubt and that 
the benefit must be given to the accused. 
So without going into the merits of the 
case I allow this application for revision, 
set aside the conviction of the applicant 
and direct that the fines if paid should bo 
returned. 

D.D. Application allowed. 

A. I. R. 1927 Oudh 612 

Stuart, C. J., and Raza, J. 

Kamta Prasad and others —Plaintiffs — 
Appellants. 

v. 

Deputy Commissioner, Vartabyarh , and 
another Defendants—Respondents. 

First Appeal No. 13 of 1927, Decided 
on 6th April 1927, from order of Sub- 
Judge, Partabgarh, D - 25th Oct. 1926. 

Civil P. C., O. 7. Hr. 1*1 (2) & 18— Documents 
relied on not entered with plaint nor produced 
at first hearing—For itroducing at later stage 
good cause must be shown for previous non- 
production. 

It is the duty of tha plaintiff under the provi¬ 
sions of O. 7, K. 14 ( 2 ) when relying upon docu¬ 
ments to enter them in a list and annex it to 
the plaint, or under the provisions of O. 13 , 
R. 1, he should produce at the first hearing of 
the suit all the documents ho intends to rely. 
When he has not done either, tho only justifi¬ 
cation for his producing the documents at a later 
stage can be if lie c in show good cause for the 
previous non-produ:tion. [!’ 012 C 2, P 613 G 1J 

Bishcsliar Nath — for Appellants. 

Cr . Id. j [Jtomas and Had ha Krishna — 
for Respondents. 

Judgment. —The facts of tho suit out 
of which this appeal arises are as follows: 
Tho Taluqdar of Delippur was proprietor 
of village Gaurapura-Badal. He trans¬ 
ferred this property by gift to his wife. 
That lady executed, on 14th July 1924, a 
deed of perpetual leaso in favour of a 
certain Ram Chandra in respect of an 
area of 46 bighas odd in this village. In 
so far as the revenue papers go they show 
tho lady to bo full proprietor of this area 
and there is no entry that any person has 
under-proprietary rights in any portion 


of this area It would appear, however, 
that Kamta Prasad and his four sons Ram 
Autar, Suraj Narain, Ram Prasad and 
Jagannath Prasad are recorded as tenants 
of a portion of this area. On 19th Feb¬ 
ruary 1926, these five persons instituted 
a suit for a declaration that they had 
under-proprietary rights as shanklapdars 
in respect of the whole of the area trans¬ 
ferred by the deed of perpetual lease, and 
they asked for a declaration that the lady 
had no right to execute a transfer of this 
property in favour of Ram Chandra 
against their interest. With the plaint 
they filed no documents. 

On 13th July 1926 the written state¬ 
ment was filed, and on 29th September 
1926 issues were framed. On 29th Sep¬ 
tember 1926, the plaintiffs made an ap¬ 
plication to the learned trial Judge stat¬ 
ing that they had applied for certified 
copies of certain revenue papers and of 
certain deeds of sale and the like, but had 
not been able to obtain them and they 
requested that they should be given per¬ 
mission to file those copies when received. 
The trial Judge passed ou this application 
an order that tho application was prema¬ 
ture and that he would deal with the 
matter of admitting the documents when 
they were filed and not before. On 19th 
October 1926, the plaintiffs’ oral evi¬ 
dence was heard. After they had closed 
their oral evidence they then put in 
certain documents and asked that they 
should ho received in evidence. The 
learned trial Judge refused to receive 
them and decided the suit against plain¬ 
tiffs on the merits, holding that they had 
not established that they had any under¬ 
proprietary rights in the area in question. 
The present appeal lias been filed. The 
learned counsel for the appellants very 
frankly admits that on the evidence on 
the record he lias no case at all, but he 
urges that the documents in question 
should be received in evidence and that 
the suit should bo decided in the light of 
the evidence afforded by them. 

We have to look in the first place at 
the law of procedure upon the subject. 
Now it is quite clear that under the law 
it was tho duty of the plaintiffs under 
the provisions of O. 7, R. 14 (2), when 
relying upon documents, whether they! 
were or were not in their possession or - 
power to enter them in a list and annex* 
it to the plaint. They did not do this. 
Further under tho provisions of O. 13, 
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R. 1, it was for them to produce at the 
first hearing of the suit all the documents 
on which they intended to rely and which 
ihad not already been filed in Court. 
They did not do that. The only justi¬ 
fication for their producing the docu¬ 
ments at a later stage could be if they 
jcould show good cause for the previous 
non-production. Have they shown any 
such good cause ? One of the plaintiffs 
is present in person before us. This is 
the plaintiff Jagannath Prasad. He has 
been somewhat hampered in his prosecu¬ 
tion of the suit by the fact that he is 
employed in the Central Provinces and 
has slight opportunities of returning to 
his homo in the Partabgarh District; but 
there are four other plaintiffs who reside 
in the Partabgarh District and they cer¬ 
tainly had no special difficulty in pro¬ 
secuting a suit. Now we have it that the 
lease to which they take exception was 
executed on 14th July 1924, and the suit 
was not instituted until the 19th Febru¬ 
ary 1926. They were represented by a 
counsel and that counsel must have known 
that, in order to set up a successful title 
for under-proprietary rights it was neces¬ 
sary to he fully armed when the exist¬ 
ence of those rights had not been entered 
in the current settlement. Tlius he must 
have known the necessity of having all 
his documents ready at the time that he 
filed the plaint. It is admitted that at 
that time he had not even applied for 
copies. It is admitted further that when 
the suit was first called on for hearing, he 
had not even then applied for the copies. 
Ho applied for the copies, on his own 
showing, at some time between the date 
that the suit was first called on for hear¬ 
ing and the date that issues were fixed. 

Wo decide that the learned trial Judge 
was right in refusing to accept these 
documents at the time that they were 
filed and this decision concludes the 
appeal which is accordingly dismissed 
with costs. Separate sets of costs must 
he awarded to the Doputy Commissioner 
as representing the estate and to the 
lessee. 

The miscellaneous applicition is dis¬ 
missed with costs. 

RD. Application dismissed. 
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Stuart, C. J., and Wazir Hasan, J. 

Ram Prasad and others —Plaintiffs — 
Appellants. 

v. 

Sant Din —Defendant—Respondent. 

Second Appeal No. 380 of 1926, Decided 
on 22nd February 1927, from decree of 
Sub-Judge, Rai Bareli, D/- 2nd Aug. 1926. 

Lim. Act , S. 19 —Letter written by general 
agent of debtor at his desire is acknowledgment . 

A letter written by a general agent of the 
debtor at the desire of the debtor within the 
period of limitation is an acknowledgment. 

[P 6L3 C 2] 

Ali Zah ere for Radha Krishna —for 
Appellant. 

Niamat Ullah and Saliy Ram —for 
Respondent. 

Judgment. —This is an appeal from 
the decree of the Subordinate Judge of 
Rae Bareli, dated 2nd August 19^6, affirm¬ 
ing the decree of the Munsif of Dalmau, 
dated 10th March 19.6. The plaintiffs’ 
suit has been dismissed by both the Courts 
below as barred by limitation. They 
have held that the article applicable to 
the plaintiffs’ claim is Art. 62, Sch. 1, 
Dim. Act, 1908. 

At the hearing of this appeal before us 
the learned counsel for the plaintiffs ad¬ 
mitted that the appropriate article was 
Art. 62. He argued, however, that the 
time under that artic o began to run 
against his clients on 26th August 1922, 
when the defendant received a cheque for 
the sum of money in question from the 
Court, the money being in deposit and in 
the custody of the Court. 

There is no doubt that time began 
to run from the date just now specified 
and not earlier. The suit prima facio is 
barred even if time is counted from 26th 
August 1922 ; but with a view to save 
limitation reliance is placod upon a letter 
(Ex. 7), dated 1st September 1922, ad¬ 
dressed by the defendant to the plaintiffs 
as an acknowledgment within the mean¬ 
ing of S. 19, Dim. Act, 1908. There is 
cvidonco to prove the letter and there is 
also cvidonco to prove that it was written 
by a general agent of the defendant at 
the desire of the defendant. So the re¬ 
quirements of an acknowledgment have 
been established in this case, and from 
the date of the letter it is cloar that it 
was made before the period of limitation 
prescribed by Art. 62 had expired. We 


614 Oudh Akbar Singh v. Raj Bahadur Singh (Raza, J.) Ili27 


must, therefore, hold that the plaintiffs’ 
suit is not barred by limitation. 

The plaintiffs claimed more than what 
was really due to them. The sum of 
money which was deposited for the bene¬ 
fit of the defendant and the plaintiffs was 
only Rs. 1,131-4-0. The persons who had 
deposited that amount of money were 
entitled to costs and interest as against 
the defendant. Having deducted their 
costs and interest they deposited the 
balance which amounted to the sum of 
Rs. 1,131-4-0. The plaintiffs claim their 
share in the sum of money which would 
be reached without deducting the costs 
and interest due to those persons. 

We are of opinion that they are not 
entitled to more than their share in the 
actual amount of money which the defen¬ 
dant received from the hands of the Court 
and that is Rs. 1,131-4*0. By the letter 
already mentioned the defendant offered 
the plaintiff to receive their share out of 
that sum of money, but the plaintiff, with¬ 
out any sufficient justification, have been 
delaying it. Eventually they came into 
Court with the suit now under appeal. 
In the circumstances we think that they 
are not entitled to any costs in any Court. 
We would, therefore, give them a decree 
of Rs. 565-10-0. 

Wo allow this appeal, set aside the 
decrees of the Courts below and grant a 
decree to the plaintiffs for a sum of 
Rs. 565-10-0 against the defendant. The 
partiesill bear their own costs all along. 

R.D. Appeal allotted. 
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Raza, J. 

Akbar Singh and others —Plaintiffs— 
Appellants. 

v. 

Raj Bahadur Singh and others —De¬ 
fendants — Respondents. 

Second Appeal No. 40 of 1927, Deci¬ 
ded on 28th March 1927, from decree 
of Addl. Sub-Judge, Hardoi, D - 1st 
Octobor 1926. 

Limitation Act, S. 10 —Property entrusted to 
sipurdar pending criminal proceedings under 
express trust — .S’. 10 applies. 

Where, pending disposal of a criminal case 
property was entrusted to the sipu rdar and the 
reversioners of the owner sued for recovery of 
the property after seven ' e irs : 

Held : on construction of the document that 
the c ise was one of express trust and S. lO 
applies. [P 015 C 1] 


Niamatullah and Naimullah —for Ap¬ 
pellants. 

A. P. Se?i - for Respondents. 

Judgment. This is an appeal from a 
decree of the Additional Suboidin ■ te 
Judge, Hardoi, dated 1st October 1926, 
setting aside a decree of the Munsif, San- 
dila at Hardoi, dated 1st June 1925. 

One Mt. Rukmin was murdered in 1914. 
The dispute in this case relates to seine 
moveable property left by the lady. The 
plaintiff and certain other persons were 
sent up for trial on the charge of murder 
but they were finally acquitted by the 
late Court of the Judicial Commissioner 
of Oudh. During the course of the inves¬ 
tigation in that murder case, the police 
took charge of the property in dispute 
and put the same in the charge of Sanwal 
Singh on 7th September 1 14. It ap¬ 
pears that Sanwal Singh died on 15th 
October 1921. The principal contesting 
defendants, i e.. defendants 1 to 3, are 
the legal representatives of Sanwal Singh 
deceased The plaintiffs and certain other 
persons are the reversions s of Mt. Ruk¬ 
min deceased. They brought the present 
suit claiming a half-share in the pro¬ 
perty in dispute. It was agreed between 
the plaintiffs and the contesting defen¬ 
dants that the property was worth 
Rs. 600 and the plaintiffs’ share, if de¬ 
creed, would be Rs. 300 

The dolence was that the property re¬ 
mained in the custody of the plaintiffs 
themselves and Sanwal Singh was only a 
nominal sipu rdar of the same and that 
the claim was barred by time. 

The learned Munsif framed two issues 
and found as follows : 

(U The pla in tiffs did not take the pro¬ 
perty in dispute and Sanwal Singh was 
not a mero nominal sipurdar as alleged 
by the defendants. 

(2) The suit is not birred by time. 

The learned Subordinate Judge ageeed 
with the finding of the learned Munsif 
0,1 issue 1. He held that Sanwal 
Singh was the real sipu dar and the 
articles in dispute were not taken by the 
plaintiffs but rem lined with him. I 
should like to note that the learned Mini’ 
sit has found that the property in dispute 
still exists and that the contesting defen¬ 
dants are still in possession thereof. The 
learned Subordinate Judge did not agree 
with the finding of the learned Munsif 
on tho issue 2. The learned Munsif 
was of opinion that the present case was 
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not a case of express trust, but a case of 
resulting, constructive or implied trust 
and so S. 10, Lim. Act, does not apply to 
the case. 

The only point for determination in 
this appeal is whether or not S. 10, 
Indian Lira. Act, applies to the present 
case. 

I have heard the learned counsel on 
both sides at some length. Having ex a- 
mined the sipurdnama (Ex. 1) carefully, 
I am of opinion that the present case is a 
case of express trust and not simply a case 
of resulting constructive or implied trust 
In my opinion the document is clear on 
this point. This being the case I must 
agree with the finding of the learned 
Munsif and disagree with the finding of 
the learned Subordinate Judge. 

The respondents’ learned counsel says 
that if this is a valid trust, it is an ex¬ 
press trust. He contends, however, that 
this is not a valid trust. So far as I see 
this plea was not raised by the contest¬ 
ing defendants in the lower Courts. The* 
pleadings show that the trust alleged in 
the plaint was not denied by the contest¬ 
ing defendants. It must be taken to have 
been admitted by them. It appears that 
the position of trustee was expressly ad¬ 
mitted by or on beh ilf of the defendants in 
the first Court and no objection was taken 
to i hat in the lower appellate Court. I 
see \c sutlicient reason to allow the de¬ 
fendants to change their position and 
question the validity of the trust in this 
Court. A new c ise cannot be allowed to 
be set up in appeal. In disposing of this 
appeal I had to see simply whether the 
trust in question was an express or im¬ 
plied trust and I have came to the con¬ 
clusion that it is an express trust. In my 
opinion the learned Munsif was perfectly 
right in holding that S. L0, Lim Act, 
applies to the present case and the plain¬ 
tiffs’ suit is not, therefore, barred by 
time. 

The result is that this appeal must bo 
allowed. I allow the appeal, and setting 
aside the decree of the appellate Court, 
restore the decree of the first Court. The 
appellants will get their costs from the 
respondents (i. e, contesting defendants) 
in alljbho throe Courts. 

D.D. 
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Raza, J. 

Sheopal —Flainti d' —Applicant. 

v. 

Chitoria and others —Defendants—Op¬ 
posite Party. 

Revision Application No. 52 of 1927, 
Decided on 16th November L927, from 
order of Sub* Judge, R ae 3creli, D/- 2Lst 
September L927. 

Civil 1 \ C. t S. 115 —Suit dismissed as time 

barred No revision lies. 

• • 

Where the trial Judge, in a carefully reasoned 
judgment, decided, after considering the various 
authorities, the suit is to be time barred, the 
fact that the Judge had arrived at incorrect 
interpretation of the authorities is uo ground 
for interference by the High Court: A. I Jt. 
1926 Oudh 51 *, Noll. [P 625 C 2 ] 

<S N. Sri vastaua — for Applicant. 

Ali Mohammad — for Opposite Party. 

J idgment. —This is an application in 
revision against an order of the learned 
Subordinate Judge of R te 13 ire l i in a suit 
deci led by him in the exercise of his 
Small Cause Court powers 

The suit was based on a bond payable 
by instalments. It was provided by the 
bond that should deiault be made in pay¬ 
ment of one instalment, the whole should 
be due. The suit was brought by the 
plaintiff after (he death of the defend¬ 
ant’s father, Thakur, who had executed 
the b >rad. The defendants denied the 
bond and the allege I payment and pleaded 
bar of lunitati >n. The learned Subordi¬ 
nate Judge hehl that the b md was proved. 
He found that the alleged payment was 
also proved, but he dismissed the suit on 
the ground of limitation, as be held that 
the payment in question was not a good 
payment under S. 20, Lim. Act. 

[ h ive heard the le arned pleader# on 
both sides at some length. T think this 
applieati m shou d l»o dismissed. 

The learned Subordinate Judge, in a 
carefully re ison *d judgment, decided that 
the suit, w is time birred. 1 am not pre¬ 
pared to ilisigiee with his finding on the 
point un.h*r c msidorat ion. As pointed 
out in tin? c ise of Mob am mad Sand at Ali 
Khan v I\.uar fjaf (l), where the trill, 
Judge, in i eareiully reasoned judgment, 
decided, after considering the various] 
authorities, the suit to he time barred 
the fact that the Judge had arrived at 
incorrect interpret ition of the authorities 
is no ground for int erference hy t he High 

(1) A. 1. K. 1026 Oudh. 519. 
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Court. To get into the merits in such a 
case where _the Judge has decided the 
case sensibly and intelligently would in 
effect be granting an appeal on a point of 
law. 

Hencp I dismiss this application with 
costs. 

N.K. Application dismissed. 
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King, J. 

J. G. Hashman — Defendant — Ap¬ 
pellant. 

v. 

Lucknow Improvement Trust , Luck - 
noio —Plaintiff --Respondent. 

Second Appeal No. 83 of 1927, Deci¬ 
ded on 20th April 1927, from decree 
of Sub-Judge, Mohanlalganj, D/-17th 
November 1926. 

Contract Act, S. 52 — Time for payment — 
Entire cost of work done without express agree¬ 
ment to that effect is not presumed to be 2 >cid 
in advance. 

Work is not usually paid for before it is done. 
It is the custom in some cases for payment to 
be made by instalments, as the work progresses, 
but the person for whom a work is done is not 
expected to pay the entire cost in advance with¬ 
out an express agreement to that effect. 

[P 617 Cl] 

U. P. Varma —for Appellant. 

Shankar Sahai Shrivastava — for Res¬ 
pondent. 

Judgment.— This .appeal arises out of 
a claim by the Lucknow Improvement 
Trust to recover Rs. 385 as damages 
from the defendant for failing to execute 
a lease for a certain plot of land as 
agreed between the parties. The main 
defence, with which I am now concerned 
in second appeal, is that tho defendant 
was justified in refusing to tike dolivery 
of the land and to execute the lease 
before tho plaintiff had levelled the sito. 

It is common ground that the Luck¬ 
now Improvement Trust offered to lease 
the plot to the defendant by their resolu¬ 
tion, d iled 4th April 1922, on condition 
that ho pays Rs. 630 premium (the cost 
of levelling the site) and on condition 
that he takes a lease of 90 years on a 
rental of Rs. 225 onhanceablc by 50 per 
cent, every 30 years. Originally the 
defendant proposed, on 27th March 1922, 
that the lease should take effect from 
1st April 1922, hub subsequently it was 
agreed between tho parties that tho lease 
should take effect from 1st April 1923. 


The defendant admits that he agreed, on 
26th April 1922, to take a lease of the 
land on the terms offered, and admits 
that he subsequently declined to execute 
a lease on the said terms. His main 
defence is that the plaintiff failed to 
perform his promise by failing to level 
the site before the date fixed for delivery 
of possession. Jt was on 30th March 
1923, that the defendant declined to take 
the lease and it is admitted that no 
levelling had been done before the 1st 
April 1923 the date fixed for delivery of 
possession. The plaintiff admitted his 
obligation to level the site before deli¬ 
very of possession, but contended that the 
defendant was hound to pay Rs. 630 in 
advance, before the levelling work was 
to begin. The defendant alleged that he 
was only bound to pay the Rs. 630 after 
the levelling had been done. The trial 
Court accepted the defendant’s conten¬ 
tion and dismissed the suit. The lower 
appellate Court took a contrary view and 
decreed the plaintiff's claim. Tho defen¬ 
dant now appeals. The main question 
for determination is how the contract 
between the parties should be inter¬ 
preted. 

It is clear from the admissions made 
by the parties that the plaintiff should 
have levelled the site before the 1st April 
1923, and that he had not begun to do 
any levelling before that date. Who 
was to blame for this omission? The 
plaintiff says that tho defendant was 
hound to pay Rs. 630 in advance. He 
failol to do so. Hence the plaintiff is 
not to blame. The defendant says there 
was no agreement that he should pay the 
Rs. 630 in advance. He was ready to 
pay Rs 630 after the site had been 
levelled, but not before. The terms of 
tho contract, contained in the Trust’s 
offer and the defendant’s acceptance are 
not clear on this point. The resolution 
speaks of the cost of levelling (Rs. 630) 
as a premium.” I think this only 
means that tho defendant should pay it 
bo fore entering into possession. But the 
levelling was admittedly to be done 
beforo delivery of possession. So there 
is nothing to indicate whether the 
Rs. 630 were to be paid beforo or after 
levelling. Such oral evidence as there is 
only shows that *tho parties themselves 
were not very clear in their minds on 
this point. In the ordinary course of 
business I think work is not usually paid 
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for Before ifc is clone. S. 52, Ill. (a), 
Indian Contract Act, 1872, supports 
this view. It is the custom in some 
cases for payment to be made by instal¬ 
ments, as the work progresses, but, so far 
as my experience goes, the person for 
whom a work is done is not expected to 
pay the entire cost in advance without 
an express agreement to that effect. It 
jis a somewhat remarkable fact that al¬ 
though the parties knew that the level¬ 
ling should be finished before the 1st 
April 1923, the plaintiff never asked the 
defendant to deposit the whole or any 
part of the Rs. 630 nor did the defendant 
ask the plaintiff to begin the levelling. 
Neither of them seems to have taken 
much interest in putting the business 
through. 

As the plaintiff has to establish tiio 
defendant’s liability, the ambiguity or 
obscurity in the contract, regarding the 
point now in dispute, goes against the 
plaintiff rather than against the defen¬ 
dant. Putting the plaintiff’s case at its 
highest I can only siy that it is doubtful 
whether the plaintiff was bound to do 
the levelling before receiving the Rs. 630. 
It is equally doubtful whether the defen¬ 
dant was bound to pay the Rs. 630 in 
advance, before any levelling had even 
been begun. This is enough to absolve 
the defendant from liability for broach of 
contract. 

In the circumstances I think the trial 
Court was right in dismissing the plain¬ 
tiff's claim. On this view there is no 
necessity for me to consider the measure 
of damages since the defendant's liabi¬ 
lity for any damages has not boen 
established. 

I, therefore, allow the appeal, set aside 
the decree of the Court below and restore 
the decree of the trial Court. The ap¬ 
pellant will get his costs in this Court 
and throughout. 

R - D - Appeal allowed. 
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Wazir Hasan. J. 

Ghani AJimad Khan and anothet -De¬ 

fendants— Appellants. 

V. 

d It Mehdi Begam and anothet —Plain¬ 
tiff and Defendant Respondents. 

Second Appeal No. 217 of 1927, Deci¬ 
ded on 11 th November 1927, from decree 
of Sub-Judge, Lucknow, D/- 8th Feb¬ 
ruary 1927. 


(a) Mahomed an Lata — Ko dower fixed at 
■marriage—It can be fixed at a later period. 

If no dower is fixed at marriage, it may bo 
fixed at a later period. [P 618 C 1] 

Where a husband undertakes to pay a certain 
sum in discharge of his obligation for the dower 
debt, question for the Sharai dower does not 
arise: A. I. R. 19*7 Oudh 194 and A. I. R. 
19*6 Oudh 186, Foil. [P 618 C 2] 

(6) Transfer of Property Act, S. 53—Paying 
one creditor fully. 

In case in which no consideration of the law 
of bankruptcy or insolvency applies, there is 
nothing to prevent a debtor paying one creditor 
in full and leaving other unpaid although the 
result may be that -the rest of his assets will 
be insufficient to provide for payment of the 
rest of his debts: A. I. R. 1915 P. C. 115, Foil. 

fP 618 C 2] 

Zahur Ahmad and Moha7nmad Hafiz —- 
for Appellants. 

Ganga Dayal ICharc — for Respon¬ 
dent 1. 

Judgment. This i3 the appeal by 
defendants I and 3 from the decroc -of 
the Subordinate Judge of Lucknow, dated 
8th February L927, affirming the decreo 
of the Mutisif of the same place, dated 
11th August 1926. The respondent, Mt. 
Mehdi 13egam is the plaintiff in the suit 
out ot which this appoal arises. Tho 
facts as agreed upon at the hearing of 
thi- appeal are as follows: 

One Nawazish Ali Khan obtained a 
decree for possession of certain immo¬ 
vable property agunst Ahmad Ali Khan, 
the husband of the plaintiff, Mt. Mehdi 
Begam, from tho Court of tho Subordi¬ 
nate Judge of Lucknow on 3Lst August 
192L. Under this docroe Nawazish Ali 
Khan was entitled to recover also costs 
to tho extent of Rs. 400 odd. There was 
a first appeal and a second appoal but 
the decree of the Court of first instance 
was all along affirmed. On 24th Septem¬ 
ber 1923 Nawazish Ali Khan applied for 
execution of his decree for costs by attach¬ 
ment of certain property belonging to 
Ahmad Ali Khan. The execution pro¬ 
ceedings, however, proved infructuous 
and nothing further was done in that 
direction. On 25th Octobor 1923 Ahmad 
Ali Khan made a gift of his half-share 
in a grove, in a house and in certain lands 
which he held in an under-proprietary 
tenure in favour of his wifo, Mt. Medhi 
Begam, the plaintiff. On 11 th Septem¬ 
ber *192 4 Nawazish Ali Khan sold his 
decree for costs to tho defendant-appel¬ 
lant, Hafiz Ghani Ahmad Khan. On 
12th February 1925 Hafiz Ghani Ahmad 
Khan took out execution of his decree 
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by attaching the share of the grove which 
was the suhiect*matter of thr gift of 25th 
October 1923. The plaintiff intervened 
during the execution proceeding claiming 
title to the property attached on the basis 
of the the gift just now mentioned She 
was, h nvever, unsuccessful and the result 
was the suit, out of which this appeal has 
arisen Meanwhile the grove was sold 
and purchased by Nabi Ahmad Khan, the 
third defendant in the suit, defendant 2 
being Ahmad Ali Kh m, the husband of 
the plaintiil. 

The deed of gift purports to be a trans¬ 
fer for consideration and the considera¬ 
tion stated therein is the sum ot Rs. 2,000 
as due to Mt. Mehdi Begun for her claim 
of dower of Ils. 25,00 > Prima facie there¬ 
fore the transfer is a g >od transfer and 
should he given etiecr to, unless defen¬ 
dants succeed in av >iding it. The ground 
of avoidance is that the gilt in question 
was executed by Ahmad Ali Khan with 
intent to defeat an 1 delay his creditors 
and was for inadequate consideration 
within the morning of S. 53. T. P. Act 
18b2 This pie*, in defence as against 
the gift has been negatived by both the 
Courts helo.v. 

The main argument in second appeal 
is th it the lower appellate Court having 
found in agreement with the trial 
Court that the to'a! amount of the dower, 
that is, Rs. 25,000 mentioned in the deed 
of gilt, was fictitious, the only dower 
that could legally be held to be due from 
the husband to the wile was sh irai d >wer 
and no more. The amount of sharai 
dower comes to Rs. L10. If these pre¬ 
mises ar< correct it is further argued that 
the properly in suit being at leist worth 
Rs, 2,000, the c moderation for the trans¬ 
fer in question must be held to he grossly 
inadequ ite. 

The precise proposition of law to which 
appeal seems to-be made in the arguments 
addressed on behalf of the appellants is 
that where no dower is fixed, either at 
the time of marriage or subsequently the 
wile is entitled only to sharai dower. If 
'no dower is fixed at in irriage it may he 
.lixed at a later - period In support, of 
this reference may he made to ,Tartu 
Dry am v. Sharaf Jahan Deyam (L) and 
to Dashtr Ahmad v. Mt. Z aha id i Khatmi 
(2). In the present instance it was no¬ 
il) A. I. R. 19^7 Oudh 191. 

(.) A. 1. R. 19.0 Oudh 180 = 1 I u.-k. 83 = 29 
O. C. 108. 


body’s case that no dower was fixed at 
the marriage nor can I read the finding 
of the lower appellate Court in that sense. 
On the construction of the deed of gift; 
and consistently sv.th the finding that the 
amount of dower fixed at the marriage 
was not Rs. 25,000, it appears to me that 
the husband undertook to pay at least 
Rs. 20,000 in discharge of his obligation 
for the dower debt. This being so there 
is no case for fixing the sharai dower. 

The rest of the arguments advanced in 
support of the appeal is covered by the 
observations of their Lordships of the 
Judicial Committee in the case of Musa- 
bar Sahu v. Hakim Lai (i): 

As a matter of law, their l ordships take it 
to -be clear, that in a c .se in which no con¬ 
sideration of the law of bankruptcy or insol¬ 
vency applies, there is nothing to prevent a 
debtor paying one creditor in full and leaving 
others unpaid although the result may be that 
the rest of his assets will be insufficient to pro¬ 
vide for payment of the rest of his debts. 

The appeal fails and is dismissed with 
costs. 

N.K._ A ppeal dism is sed. 

(3) A. I. R. 1915 P. C. 115=13 Cal. 52l=-43 
I. A. 101 (P. C.). 
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Stuart, C. J., and Raza, J. 

Raj Dachau Sinyh — Defendant—Ap¬ 
pellant. 

v. 

Shri Thakurjee JSlaliaraj —Plaintiff — 
Respondent. 

First Appeal No. 0 of 1927, Decided on 
14th September 1927, from decree Sub- 
Judge, Kberi, D - 24th Sept. 1926. 

(a) Hindu law—Stridhan Property ob¬ 
tained before marriage and obtained subsequent 
to marriage from the saving of her income — 
J’rcsumption is that she is owner and competent 
to d is pose. 

The property which a Hindu lady obtains 
before her marriage, and property which she 
acquires subsequent to her marriage in her own 
interest, either by purchase from the savings of 
her income or in other ways, is property which 
she is competent to dispose of in her lifetime, 
and the provisions of S. 110, Evidence Act, un¬ 
doubtedly are sufficient to establish her title 
to all the property in her possession at the time 
of her death and are sufficient to show that she 
has power to dispose of all such property un¬ 
less and until it is established that she did not 
have that power. [P 620 C 2, P 621 C 1, ‘2] 

Under S. HO, Evidence Act, the presumption 
is that she has power to dispose of all those 
articles, and until that presumption is rebutted 
bv d i rect evidence, which the Court accepts, it 
remains : 26 Cal. 871 (P. C.,) Foil. [P 621 C 2] 
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(6) Evidence — Contradictory evidence of 
witnesses of both parlies regarding the same 
facts - A either ivilness sha/cen in cross-cxam- 
mination—Intelligent application of mind by 
the trial Court—Finding of the trial Court 
should be accepted. 

It is doubtless true that on appeal the whole 
case including the facts, are within the juris¬ 
diction of the appeal Court. But, generally 
speaking, it is undesirable to interfere with the 
findings of fact of the trial Judge who sees and 
hears the witnesses and has an opportunity 
of noting their demeanour, especially in cases 
where the issue is simple and depond^ on the 
credit which attached to one or other of con¬ 
flicting witnesses. [P G22 C 1] 

When the appellate Court finds witnesses for 
plaintiff deposing to facts absolutely contrary to 
the facts to which the witnesses for defendant 
depose ; when witnesses on one sido are prima 
facie as deserving of credit as the witnesses on 
the ot er side ; when the witnesses on neither 
side have been shaken in cross-examination and 
when trial Court has applied its mind intel¬ 
ligently as to the witnesses whom it should 
believe and the witnesses whom it should not 
believe, the finding of the trial Court as to the 
credioilii \ of the witnesses should bo accepted : 
A.l.It. 19l5 P. C. 1, Foil. [P 622 C I 2] 

M. Wasim and Kashi Prasad —for Ap¬ 
pellant. 

P. K. Banerji , Iladlia Krishna and 
Tiarnam Sunder Pal —for Respondent 1. 

Sita for Respondent 2. 

Judgment. The circumstances in 
which this appeal has arisen are as fol¬ 
lows: Gohardhan Singh was the Taluq- 

dar of Bijua in the Kheri District. Ho 
died in 1905 He had married five 
wives three of whom survived him. He 
left no mile issue. The name of the wife 
whom ho first married was Suraj Kunwar 
known as the Bari Rani. The name of 
the wife whom he married after he had 
m irriod Suraj Kunwar is not stated. 
She was known as the Manjhli Rani. 
The two wives whom he married next in 
succession had predeceased him. One of 
them had borne him a daughter, who 
married Maharaj Kunwar Sardar Singhji, 
the sin of the Chief of Shahpura. Their 
son is Raj Bhanwar Lalji Shatraonji 
Singh who was defendant 2 in the 
suit. The wife whom he married 
last was Dam bar Kunwar known as the 
Chh iti Rini. R ij B ichan Singh was the 
nearest collateral heir. Under the pro¬ 
visions of a will he devised a life-estate 
in h-lf of the taluqdari property which 
he owned and possessed, to the Bari Rani 
and a life-estate in the remaining half 
to the Chhoti Rani subject to the pay¬ 
ment of maintenance to the Manjhli 
Rani. Under the terms of this will, on 


the death of either the Bari Rani or the 
Chhoti Rani the survivor was to succeed 
to her life-estate and on the death of 
both of these ladies bis daughter’s son, 
defendant 2, was to succeed to the whole 
of the taluqa subject to a life-estate in 
ten villages which was bequeathed to 
defendant 1. It is admitted that the 
Manjhli Rani died in 1915 and that the 
Chhoti Rani died in 1924. After the 
death of the Chhoti Rani the Bari Rani 
remained in possession of the whole of 
the taluqa until her death on the 15th 
May 1925. 

The Bari Rani was a lady who devoted 
a considerable portion of her life to re¬ 
ligion and she devoted a considerable 
portion of her savings to religious pur¬ 
poses. It is agreed that she purchased 
out of the savings from her income the 
villages of Dhantara and Rajgarh and 
dedicated these villages in entirety to the 
deity as embodied in Sri Thakurji 
Mahraj Suraj Kunwar Ram who is the 
plaintitf in this suit. She built in ad¬ 
dition temples for the worship of the 
same god and for the worship of the 
goddess Devi She built a thakurdwara 
and installed the image of the god in the 
thakurdwara at Padarya Tala. Sho 
also endowed a religious fair. It is in 
evidence that the lady was absorbed in 
religious works of this nature. Accord¬ 
ing to the evidence, when she was in her 
seventy-fifth or seventy-sixth year, sho 
conceived the intention of dedicating the 
whole of her moveable property to the 
sune deity, and. on the 3rd May 1925, 
she is alleged to have executed a deed of 
trust Ex. I, by which she directed that 
sho should remain in possession of this 
property during the rest of her life and 
that after her death it should be vested 
in a legal gentleman B. Bankey Behari 
Eal, who practises in Dakhimpur, as 
trustee for the deity. The question as to 
whether she did or did not execute this 
deed is before us for decision. There can 
1)0 no doubt as to tho fact that the deed 
was presented to tho Sub-Registrar of 
E ik him pur for registration on the 4th 
May 1925, and that it was registered on 
tho 5th May 1925. The lady died on 
15th May 1925. Before she executed this 
deed sho had executed other deeds of 
trust One of these deeds had been ex¬ 
ecuted on 24th May 1924, by which she 
handed over certain property to tho deity 
for religious purposes and appointed 
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herself as manager during her lifetime, 
appointing seven persons, one of whom 
was B Banke Behari Lai, to be members 
of a committee of management after her 
death. This deed is Ex. 3. It is a re¬ 
gistered deed and its validity is not ques¬ 
tioned. Ex 1, if accepted, had the effect 
of vesting further property in the deity. 
It appointed, however, only one of the 
gentlemen who had been previously nom¬ 
inated as manager to manage the pro¬ 
perty so vested But it clearly laid 
down that the control of the property 
should be subject to the conditions em¬ 
bodied in the deed Ex. 3. 

After the death of Suraj Kunwar dis¬ 
putes arose as to succession. As there 
was an apprehension of forcible posses¬ 
sion being taken over the moveable 
property in the possession of the lady at 
the time of her death the District Magis¬ 
trate of the Kheri District took over 
charge of the property and kept it in his 
custody and refused to part with the 
possession to any person who could not 
show a title through tho civil Court. B. 
Bankoy Behari Dal then filed a suit on 
1st June 1925, for a declaration that 
tho moveable proporty loft by the lady 
was dedicated to tho deity under the 
terms of Ex. 1. IIo joined both the de¬ 
fendants. Both the defendants contested 
his claim. Each asserted that the deed, 
Ex. I was not a valid disposition of tho 
property. Defendant 1 took the position 
that on -1th May 1925, Suraj Kunwar 
was incapable of understanding or trans¬ 
acting business and that she remained in 
a condition of mental coma until she died 
on 15th May 1925. IIo stated that tho 
signatures upon the deed were forgeries. 
Both the defendants took the position 
that the property affected by Ex. 1 was 
property tho disposition over which was 
not within the power of Suraj Kunwar. 
Each defendant claims that property as 
against the other defendant. The 
learned trial Judge refused to dccido 
which defendant would succeed to pro¬ 
perty which Suraj Kunwar was not com¬ 
petent In dispose of in hor lifetime. He 
found upon tho facts that something less 
than two-thirds of the property which 
was in tho possession of Suraj Kunwar was 
her self-acquired proporty which she could 
dispose of in her lifetimo. He further 
found that the deed Ex. 1 was executed 
by Suraj Kunwar intelligently and with 
full knowledge of its contents and full 


intention to make the disposition which 
she made. He found that she was men¬ 
tally capable at the time that she ex¬ 
ecuted the deed. He decreed the suit ac¬ 
cordingly. Defendant 1 has filed the 
present appeal asking that the suit should 
be dismissed in entirety and in the 
alternative that the relief should be re¬ 
duced. Defendant 2 has not appealed. 
The plaintiff filed cross-objections, but as 
he refused to pay the Court-fees charge¬ 
able upon them those cross-objections 
were dismissed by an order of a Bench 
dated 20th July 1927. We now proceed 
with the determination of the appeal. 

The first question which we propose to 
decide is as to the correctness of the 
decision of the learned trial Judge where 
he decides that the proporty of a value of 
Rs. 97,000‘8-10 to which the decreeTe- 
lates was property which had either be¬ 
longed originally to Suraj Kunwar or 
which had been acquired by hor out of 
the savings from her income. We need 
not dwell upon the law on the subject as 
the law i3 exceedingly clear. The property 
which tho'lady had obtained before her 
marriage and property which she had ac¬ 
quired subsequent to her marriage in her 
own interest, either by purchase from 
the savings of her income or in other 
ways, is property which she was com¬ 
petent to dispose of in her lifetime. 
This view of the law is not questioned 
by tho learned counsel for the appellant. 
Ho attacks tho finding on this ground 
only. His case is that it is established 
on the evidence that when Gobardhan 
Singh died, a portion of his property 
passed into tho possession of Suraj Kun¬ 
war, another portion passed into the pos¬ 
session of the Manjhli Rani, and another 
portion passed into the possession of the 
Chhoti Rani. His case is that under the 
law Suraj Kunwar had no right to dis¬ 
pose of such property. He further takes 
the position that all tho property of the 
Manjhli Rani and the Chhoti Rani even¬ 
tually came into the po-session of Suraj 
Kunwar. His case there is that, 
whether such proporty had originally 
come from Gobardhan Singh or whe¬ 
ther it had come from the Manjhli 
Rani or the Chhoti Rani as the result of 
their self-acquisition, this proporty was 
not property which Suraj Kunwar was 
competent to dispose of. He accepted 
the position that property, which had 
been acquired by Suraj Kunwar in her 
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personakright or purchased out of her 
savings, was property of which she could 
dispose, but he insisted that on the evi¬ 
dence it was clear that property had 
come to her from Gobardhan Singh, from 
the Manjhli Rani and from the Ciihoti 
Rani and that the plaintiff was only 
entitled to obtain the property which he 
was able to prove had been acquired by 
Suraj Kunwar herself. The learned trial 
Judge, in dealing with this portion of the 
case, took the following position : 

He said at o. p. 43 : 

It was argued by the learned counsel for the 
plaintiff that as the property entered in the 
lists attached to the plaint was in the posses¬ 
sion of Rani Suraj Kunwar, therefore under 
S. 110, Indian Evidence Act, she must be held 
to bo its owner unless proved otherwise, and 
as the defendants had failed to prove that any 
of the property belonged to Raj Gobardhan 
Singh or any of the co-widows Manjhli Rani 
or Chhoti Rani, it must be held that Bari Rani 
was its owner. That position Was, however, 
abandoned when it was pointed out that it was 
in the evidence of the plaintiff's witnesses also 
that the Bari Rani got the property of Manjhli 
Rani and Chhoti Rani after their death and 
the plaintiff could not avail of the presumption 
under S. 110, Evidence Act, and it was then 
conceded that any property which the defen¬ 
dants^ witnesses had deposed as belonging to 
Raj Gobardhan Singh or Manjhli Rani or 
Chhoti Rani might bo excluded, and it was also 
concedod that if there be several properties in 
the lists att ached to the plui.it of the descrip¬ 
tion of the properties given by defendant’s wit¬ 
nesses as belonging to the two Ranis or Raj 
Gobardh’.n Singh then the property of the 
highest value might be excluded. It was con¬ 
tended by the loarned counsel for defen¬ 
dant 1 that it was for the plaintiff to prove that 
each and every item of the proporty entered in 
the lists attached to the plaint was stridlian of 
Bari Rani or had been acquired by her, and as 
the plaintiff had failed to establish it the suit 
should be dismissed. The property consists of 
small items and is entered in 56 pages. It 
would be practically impossible to prove when 
and for how much each item of property was 
acquired and it would he very hard and inequit¬ 
able to dismiss the entire suit because the plain¬ 
tiff has not been able to prove when and how 
each item of property w.is acquired. 

The learned Julge then proceeded to 
decide that Suraj Kunwar was competent 
to dispose of all the property in her pos¬ 
session at the time of her death except 
the property which the defendants were 
able to prove had originally belonged to 
Raj Gobardhan Singh or the Manjhli 
Rani or the Chhoti Rani. Wo consider 
that ho arrived at a correct conclusion, 
hut we do not think that he has given 
the correct reasons to support it. In 
,our opinion the provisions of S. 1L0, 
/Act I, 1872, undoubtedly were sufficient 


to establish the title of Suraj Kunwar to 
all the property in her possession at the 
time of her death and were suflicient to 
show that she had power to dispose of 
all such property unless and until it was 
established that she did not have that 
power. The section is as follows : 

When the question is whether any person is 
owner of anything of which he is shown to bo 
in possession, the burden of proving that he is 
not the owner is on tho person who affirms that 
he is not the owner. 

The lady at the time of her death was 
in possession of all tho articles mentioned 
in the plaint. These articles have been 
placed under lock and key and are in the 
custody of the District Magistrate of 
Kheri. Under this section the presump¬ 
tion is that she was owner and had power; 
to dispose of all those articles, and until 
that presumption is rebutted by direct 1 
evidence which tho Court accepts it! 
remains. Tho presumption has been rebut-' 
ted by direct evidence which the learned 
trial Judge has believed in reference to 
articles of a net value of Rs. 52,999-7*2 
and the decree gives no relief in respect of 
those articles. There is authority in 
addition in support of this view. Their 
Liordships of the Judicial Committee in 
Diican Ran Bijai v. Indarpal Shiah (l) 
said at p. 228 (of 2G I. A.) : 

^Pliere is some conllict of evidence as to whe¬ 
ther this property was originally acquired bv 
Randhir Singh or his wife Ajit Kunwar, but 
counsel for the appellant, admitting that both 
the Courts below were adverse to the plaintiff’s 
contention on the evidence, elected to treat the 
case as if there were no evidence one way or the 
other, and to base their client’s claim on tho 
following proposition of law. They alleged 
that when a widow is found in possession ot 
property of the acquisition of which no account 
is given, and it. is shown that her husband died 
possessed of considerable property then there 
is a presumption of law that tho property found 
in the widow’s possession was originally that 
of her husband. No authority was cited at the 
liar which supports this proposition, and their 
I.ordships are not prepared to adopt it or to lav 
down anything inconsistent with tho general 
rule tli it he who claims property through some 
other person must show the property to have 
been vested in that person. 

We have, however, to observe that the 
learned trial Judge appears to have in¬ 
cluded in the property which bo decreed 
one article which, according to the prin¬ 
ciples which lie has adopted, should not 
have been included in the decree. That 
is an article known as liar mina ha ri 
with eighteen ta viz having one studded 

(1) [IS9JJ 2(» Cal. 671=26 I. A. 2'6^1 
C. W. N. 1=7 Sar. 578 (1*. C.). 
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chand and five lars of pearls valued 
at Rs. 2,500. There is evidence, which 
he has accepted on other points, of defen¬ 
dant’s witness Lachman Singh at o. p. 
162 that the Chhoti Rani used to wear 
a har mina kari. There is more than 
one of the ornaments of this description 
awarded, and according to the rule laid 
down by the learned trial Judge the 
ornament of the highest valuo of this 
description should be excluded. We 
therefore propose to amend the decree by 
the exclusion of this article. It shall in 
any circumstances reduce the valuation 
to Rs. 94,500-8-10. 

We have now to consider the final 
question as to whether Suraj Kunwar did 
actually execute the deed Ex. 1 and whe¬ 
ther its execution was intelligent andeffec 
tive. (The judgment then discussed evi¬ 
dence of several witnesses on both sides and 
concluding that the defendent’s witnesses 
stated facts diametrically opposite to the 
facts stated by the plaintiff's witnesses pro¬ 
ceeded.) Tli** position of a Court of appeal 
when it finds witnesses for the plaintiff 
deposing to facts absolutely contrary to the 
facts to which the witnesses for the de¬ 
fendant depose ; when, as here, the wit¬ 
nesses on one side are prima facie as des¬ 
erving of credit as the witnesses on the 
other side ; when, as here, the witnesses, 
on neither side have been shaken in cross- 
examination, is not as difficult as it would 
[appear when, as here, we have the advan¬ 
tage of a well-reasoned and well-thought 
out judgment by a competent trial Judgo 
who has given a close and intelligent at¬ 
tention to the evidence before him. The 
attitude to be taken iu a case of this kind 
was indicated by their Lordships of the 
Judicial Committee in the Bombay Cotton 
Manufacturing Co. Ltd. v. Moti Lai Shiv 
Lai (2). They stated at page 113 : (of 52 
I.A.) 

It is doubtless true that on appeal the whole 
case including the facts, are within the jurisdic¬ 
tion of the appeal Court. Hut. generally speak¬ 
ing, it is undesirable to interfere with the fin¬ 
dings of fact of the trial Judge who sees and 
hears the witnesses and has an opportunity of 
noting their demeanour, especially in case where 
the issue is simple and depends on the credit 
which attached to one or other of conflicting 
witnesses. Nor should his pronouncement with 
respect to their credibility be put aside on a 
mere calculation of probabilities by the Court of 
appeal. In making these observations their 
f ordships have no desire to restrict the discre¬ 
tion of the appellate Courts in India in the con¬ 
sideration of evidence. Thav only wish to point 

(•--) A.l.H. 1-.H5 T. C. 1=3‘J Horn. 386^=12 I.A 

110 (P. C.). 


out that where the issue is simple and straight¬ 
forward and the only question is which set of 
witnesses is to be believed the verdict of a Judge 
trying the case should not be lightly dis¬ 
regarded. 

We have been impressed greatly by the 
care and intelligence with which the 
learned trial Judge has decided this case. 
We are satisfied thxt he has applied his 
mind intelligently as to the wituesses 
whom he should believe and the witnesses 
whom he should not believe. After hea¬ 
ring the criticisms of the learned counsel 
for the appellant, who has criticised in¬ 
telligently and with skill, we accept the 
finding of the learned trial Judge s to 
the credibility of the witnesses. He be¬ 
lieved the witnesses for the plaintiff, and 
desbelieved the evidence for the defen- 
danf s 

There is one piece of evidence, however, 
adduced on behalf of the defendant-appel¬ 
lant to which we have not referred’ That 
is the evidence of Charles Hardless who 
wa> exiled as an expert in handwriting. 
The learned Judge did not consider the 
evidence of this witness as of any value 
and did not accept his opinion. After 
having made an independent examination 
and a comparison of the handwritting in¬ 
volved we have arrived at the same con¬ 
clusion. We have taken as the standard 
signature of Suraj Kunwar the signatures 
in Ex. 3, a document which was admit¬ 
tedly executed by her. Ex. 1 contains 
her signatures in two places. After- a close 
examination of the signatures in Ex. 3 and 
Ex. 1 we have arrived at the conclusion 
that the signatures in Ex. 3 and the signa¬ 
tures in Ex. 1 are the signatures of the 
same person, and as the signatures in 
Ex. 3 are admittely the signatures of 
Suraj Kunwar the signatures on Ex. 1, 
according to our findings, are also the 
signatures of Suraj Knnwar. The lady 
signed her name in Hindi in scrawling 
letters. She clearly was not skilled in 
handwriting. In every one of her signa¬ 
tures there is some slight difference in the 
formation of a particular letter. But 
there can to our mind be no doubt as to 
the fact that all these signatures were 
made by one and the*same person. The 
differences in the letters are just the 
differences which would be expected The 
opinion of the expert Hardless is an opi" 
nion which we cannot reconcile with our 
own observations. He has stated that in 
his opinion the two separate signatures 
on Ex. I are what he calls “ traced for' 
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geries.” He would appear to assume that 
both the tracings were from the same 
signature. Not only do we not find from 
the appearance of the signature any indi¬ 
cation that they have been traced but wo 
find that the two signatures on Ex. 1 
differ between themselves in the shape of 
the letters. No two letters are exactly 
alike in both. So they clearly could not 
have been traced from the same signa¬ 
tures There is absolutely nothing to, 
show that they are forgeries. Mr. Hird- 
less has prepared a photograph which to 
us proves nothing at all. We consider 
that the learned trial Judge took the cdi¬ 
rect view in attaching no weight to the 
evidence of this witness. 

Asa result, therefore, we modify the de¬ 
cree of the lower Court by elimimting 
from it the Har mina kari with eighteen 
taviz which is entered as the first article 
in Box No. 22 in List A of the ornaments 
found in the Kuti Kothri. In the printed 
book this item will be found at page 107 
of the list attached to the decree. This 
is the only alteration which we make. As 
the appeal was in respect of Rs. 9 7,000 8- 
10 and has succeeded to the extent of 
Rs. 25,000 we consider that on the ques¬ 
tion of costs it should be taken as having 
failed in entirety. We accordingly direct 
that the appellant Raj Bachan Siugh pays 
his own costs and those of both the res¬ 
pondents in this appeal. No determina¬ 
tion is made by this Court of the rights of 
the defendant 1, an 1 deonlvib 2 inter so. 

N - K - Decree moiifie l. 
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Wazir Hasan, J. 

Mt. Bhairon Dei —Plaintiff — Appel¬ 
lant. 

v. 

Ram Seiualc Lal —Defendmt—Respon¬ 
dent. 

Second Appeal No. 223 of 1927, Decided 
on L 1th November 1927, from decree of 
Addl. Sub-Julge, Fyzabad, D - 11th 

March L927. 

la) Hindu Jjaw — Widow — y^on-residence ivith 
relatives is neither a (/round far refusing 
maintenance nor for reduction of maintenance. 

A Hindu widow is not bound to reside with 
the rel.itives of her husband; that the relatives 
of her husband have no right to compel her to 
live with them; and that she does not forfeit 
her right to propertyor miintenance merely on 


account of her going and residing with her 
family or lo ving her husoand’s residence from 
any other cause thm uuchaste or improper 
purposes. [P 024 0 1] 

If non-residence at her husband’s house is no 
ground for refusing mainten me© to a Hindu 
widow, it is .-ijudly no ground for reducing it. 
A person cannot be compelled to do an act 
which he is not legally nound to do. It follows 
that if he does not do it. ho cannot be penalized 
for the omission; 12 B. B.It. 23-1 (/'. C ) ; 36 

Bom. 1 iL; *9 Cal. 551 and 5 /. A. 55 (P. C.) 

FuU [P 624 C 2J 

6) Co //rt fees Act, S. 7 (1)— Suit for arrears 
of maintenance. 

When the plaintiff's case as laid in the plaint 
leads to no other relief than the arrears of 
munteuuud, the Court fee payable would be 
according to the am »unt claimed. 

. A suit for arro irs of maintenance is not a suit 
for miiutenancj and. therefore, S 7 (2i does 
not appl » . [P-624 C 2] 

A'i Zaheet for Appellant. 

Nai ni all ah for Respondent. 

J .ldgment.—This is the plaintiff's 
appeal trom the decree of the Additional 
Subordinate Judge of Fyzabad, dated 14th 
March 192 7, m idifying the decree of the 
Mansif ot Hivali, Fyzabad, dated 2nd 
December L92t> 

This appeal arises out of a suit brought 
by a child ess widow claiming arrears of 
mainten ince from the defendant, who is 
the brother of the plaintiff’s deceased 
husband. The plaintiff’s ci.se is that her 
deceased husband and the defendant 
formed a joint family and that on the 
death of the former about 6^ years ago 
the defend mt came into possession of the 
ancestral joint family property by right 
of survivorship, the income of which was 
Rs. 40 a ronth approximately. The relief 
is for the recovery of Rs. 20 arrears of 
m linteuance for the months of February 
and March 1926, at the rate of Rs. 10 a 
month. riio grouad of the claim is two¬ 
fold: 

(l) An amic able settlement under which 
the defendant had agreed to give Rs. 10 a 
month. 

(21 Leg il right to miinternnee. 

Tho defence was the denial of the 
settlement ind also of the plaintiff’s legal 
right to in tin ten ince on the ground that 
tho plaintiff's husbmd had separated in 
tho lifetime of his father. 


LUo first ground ol claim has boiled in 
both tho Courts below and, therefore, need 
not ho onsidered further. Tho socond 
ground h is succeeded. Tho trial Court on 
tho consideration of tho evidence cuno to 
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the conclusion that the defendant and the 
plaintiff’s husband formed a joint Hindu 
family, that the defendant was possessed 
of ancestral property and that the income 
was not less than Rs. 25 a month Ac¬ 
cordingly a decree for a sum of Rs. 10 as 
arrears of maintenance at the rate of 
Rs. 5 a month was made in favour of the 
plaintiff. 

The defendant filed an appeal from the 
decree of the Court of first instance and 
the plaintiff filed cross-objections. The 
cross-objections were dismissed and the 
appeal was allowed by reducing the main¬ 
tenance to Rs. 2 a month. The ground 
of rejection is that during the continu¬ 
ance of certain negotiations for a com- * 
promise in the lower appellate Court the 
plaintiff had expressed her willingness to 
goto and reside with the defendant. The 
defendant’s family only consists of him¬ 
self and his wife. 

In second appeal it is urged that the 
ground on which the maintenance has 
been reduced is invalid in law. I am of 
opinion that the appeal succeeds. So far 
back as the year 1873 their Ijordships of 
the Judicial Committee decided in the 
caso of liaja Pirthec Singh v. liani Itaj- 
kooer (1) that: 

A Hindu widow is not bound to reside with 
the relatives of her husband: that the relatives 
of her husbintl have no right to compel her to 
live with them; and that she does not forfeit 
her right to property or maintenance merely on 
account of her going and residing with her 
family, or leaving her husband's residence from 
any other cause than unchaste or improper 
purposes. 

In the same case their Lordships de¬ 
cided that the amount of maintenance 
should be fixed with reference to the 
proprietor’s estate. In the present case 
this was done by the trial Court and f he 
lower appellate Court has not questioned 
tho propriety of the amount fixed on any- 
ground other than tho refusal of the 
plaintiff to reside with the defendant. 
The principle of this decision of their 
Lordships of the Judicial Committee was 
applied in a caso similar to tho present 
case hv tho High Court of Bombay in 
Parwatibai v. Chair a F/imbaji (2). 

In the Bombay case the Courts below 
had refused to grant a decree to the 
plaintiff for arrears of maintenance on 
the ground that sho had refused to live 

(1) [18733 I. A. Sup. Vol. 203=20 W. R. 21 = 

12 11. L<. R. 233=3 Sar. 259 (P. CJ. 

(2) [1912] 3G Bom. 131 = 12 l.C. 708=13 Bom.- 
l>. R. 1023. 


with the defendant, her husband’s brother, 
though a decree for future maintenance 
was granted. In this connexion the 
decision of the High Court at Calcutta in 
Siddessury Dassee v. Janardan Sardar 

(3) , may also be referred to. .It is not 
suggested in the present case that the 
plaintiff is guilty of any misconduct. 1 

It seems to me that if non-residence at 
her j husband’s house is no ground for 
refusing maintenance to a Hindu widow 
it is equally uo ground for reducing it. 
A person cannot bo compelled to do an 
act which he is not legally hound to do. 
It follows that if he does not do it he 
cannot be penalized for the omission. If| 
any authority were needed for this prin¬ 
ciple it is to be found in an analogous 
case decided by their Lordships of the 
Judicial Committee: Sreemutty Nilto- 
lcissoree Dossce v. Jagendra Nath (4). 

There is one more matter urged at the 
hearing of the appeal on behalf of the 
appellant. In the lower appellate Court a 
question seems to have been raised by the 
defendant that the plaintiff was liable to 
pay court-fee not only on the amount 
claimed, but also according to ten times 
the amount claimed to be payable for one 
year under Cl. 2, S. 7, Court-fees Act, 
1870. The lower appellate Court decided 
this question according to the defendant’s 
contention and the plaintiff accordingly 
paid the additional Court-fee of Rs. 83-8-0 
in respect of her plaint in the trial Court. 
It is now argued that the order of the 
Court below in tho matter of the Court- 
fee was wrong. 

I am of opinion that the argument is 
correct. The plaintiff’s case as laid in 
the plaint led to no other relief other 
than what was prayed for, that is the 
arrears of maintenance, and according to 
Cl 1, S. 7, the Court-fee payable would 
he according to the amount claimed, 
which was originally paid by the plaintiff. 
Obviously’, in a case of this nature, it 
would ho unfair to fix the liablility at the 
rate of Rs. 5 a month for all time to come. 

It may’ vary with the circumstances. 
There was, therefore, no declaration as 
to future right at the rate of R3. 5 a 
month involved in the decree of the trial 
Court. 

I accordingly allow this appeal, set 
aside the decree of the lower appel late 

~(3; [ 190 zj '2lT(JaTr557^(J U. W. N. 530~ 

(4] [1878] 5 I. A. -55 =3 Sutber. 505=3 Sir. 

792 (P. C.). 
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Court and also the order as to the addi¬ 
tional Court-fee and restore the decree of 
the Court of first instance with costs in 
all Courts. The plaintiff will further be 
entitled to a refund of Rs. 83-8*0 which 
he paid as an additional Court-fee in the 
lower appellate Court. 

As regards the cross-objections, they 
mostly cover questions of facts which 
have been dealt with in the judgment. 
They are, therefore, dismissed with costs. 

N K - A-ppeal allowed. 
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Stuart, C. J. and Raza, J. 

Gajodhar Lal —Defendant—Appellant. 

v. 

Secretary t Husainabad Trusty Husaina- 
bady Lucknowy and another —Plaintiffs— 
Respondents. 

Second Appeals Nos. 284 and 312 of 
1925, Decided on 3rd Feb. 1927, against 
the order of 1st Addl. Sub-Judge, Luck¬ 
now, D/- 2nd March 1926. 

Civil P. C., S. 11 — Issue decided though 

case would have been disposed of without it _ 

Decision is res judicata. 

When a matter directly and substantially in 
issue in a subsequent suit has been directly and 
substantially in issue in a previous suit and has 
been finally heard and decided between the 
same parties, the issue cannot be reopened in a 
subsequent suit not withstand mg the fact that 
the previous suit could have been decided in¬ 
dependently of the decision upon that issue : 
A. I. B. 1924 P. C. 144, Poll. [P 626 C 1, 2] 

A. P. Seny S. N. Roy and Sailon Roy — 
for Appellant. 

B. C. Dutt for Respondents. 

Judgment— The suit out of which 
these two appeals arise was a suit 
brought by the Husainabad Trust and an¬ 
other to eject Gajodhar Dal from the 
possession of a certain shop and baradari 
m Lucknow city. Tbs facts may be 
stated very shortly. The land upon 
which these shops and baradari stand 
was formerly the property of a lady called 
Nawab Wazir Begam and at some period 
prior to 1899 it was occupied by Jhahbu 
Dal deceased, the father of Gajodhar Dal 
as her tenant. In the year 1919 Nawab 
Wazir Begam issued a notice to Gajo¬ 
dhar Lal (whose father Jhahbu Lal had 
then died) calling on him to pay rent at 
Rs. 60 a month if ho wished to remain in 
possession of the premises. He continu¬ 
ed in possession and she subsequently in- 
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stituted a suit against him, not for eject* 
ment but for four months’ arrears of 
rent calculated at Rs. 60 a month. That 
suit was heard and decided by Bandit 
Tika Ram Misra, then Additional Munsif 
of Lucknow. His decision is dated 21st 
February 1920, and is Ex. A*2 upon the 
record. He decided in that suit in the 
first place that the notice issued by 
Nawab Wazir Begam was not a valid 
notice in law. He found that the rent 
previously paid by Gajodhar Lal was 
Rs. 30 a month and he gave a decree in 
favour of the plaintiff for Rs. 120 at the 
rate of Rs. 30 a month. He decided 
other matters to which we shall advert 
later. Subsequently Nawab Wazir Be¬ 
gam created a wakf and appointed the 
Husainabad Trust as mutawali of the 
wakf. The Husainabad Trust has over 
the head of Gajodhar Lal given a lease of 
these premises to a certain Mirza Moham¬ 
mad Askari and has issued a notice of 
ejectment against Gajodhar Dal. As 
Gajodhar Lal refused to give up the 
premises in question the Husainabad 
Trust and Mirza Mohammad Askari sued 
to eject him in the Court of the Munsif 
of North Lucknow. The Munsif of North 
Lucknow decreed the suit absolutely and 
ordered his ejectment. He appealed. 
His appeal was heard by the Additional 
Subordinate Judge, Lucknow, who up¬ 
held his ejectment but modified the de¬ 
cree by directing that Gajodhar Lal 
would be permitted to remove the mate¬ 
rials standing upon the site if he wished 
to do so. Gajodhar Lal has appealed 
against the decree as it stands in Appeal 
No. 284 and the plaintiffs have appealed 
against that portion of the decree which 
peimits him to take away the materials 
in Appeal No. 312. 

Both the Courts below have decided 
that certain portions of the decision of 
1 andit Tilak Ram do not operate as 
res judicata in the present matter. The 
decision of these two appeals in our opin¬ 
ion can take place upon a finding upon 
this point alone. We do not consider 
that the Courts below have taken a right 
view on this point. When Nawab Wazir 
Begam sued Gajodhar Lal for Rs. 120 for 
arrears of rent, Gajodhar Lal objected in 
the first place that the notice had not 
t 10 legal effect of increasing his rent 
from Rs. 30 to Rs. 60 a month but he 
also took the position that the structures 
upon tho site had been made by Jhabbu 
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Lai, his father, with his own money and 
that he was entitled to occupy those 
structures for ever upon a reasonable rent 
and that, until a Court had decided 
what was a reasonable rent, the rent of 
Rs. 30 a month could not be enhanced by 
the plaintiffs. Pandit Tika Ram Misra 
undoubtedly decided that the notice was 
invalid but upon the other points he 
found that Jhabbu Dal had made the con¬ 
structions standing upon the site at his 
own expense in 1899 with the consent of 
Nawab Wazir Begam, .that Nawab Wazir 
Begam was not entitled to enhance the 
rent at her own will and that although 
she would be entitled to come to a Court 
of law and ask the Court of law to 
enhance the rent, no enhancement 
could take place until it had been 
made by such a Court. He further held 
that as Nawab Wazir Begam had con¬ 
sented to the making of these construc¬ 
tions many years before, she was preclu¬ 
ded from ejecting Gajodhar Dal without 
payment of compensation. 

The Courts below have found that the 
decision on these points does not operate 
as res judicata between the parties. We 
consider that they were in error. The 
issues are directly and substantially in 
issue *in the present suit. They were 
directly and substantially in issue in the 
former suit. The former suit was bet¬ 
ween Gajodhar Prasad himself and bet¬ 
ween Nawab Wazir Begam through whom 
the present plaintiffs claim. The litiga¬ 
tion was under the same title. The 
Court which tried the former suit was 
competent to try the subsequent suit. 
The matters had been alleged by one 
party and denied by the other. The 
ground upon which the Courts below 
would hold that the matter was not 
covered by the law of res judicata is that 
in view of the determination of Pandit 
Tika Ram Misra that the notice was not 
valid it was unnecessary for the Court to 
go into the other points raised. There 
may have been some authority for such a 
view in the past and some countenance to 
it will be found in / zzat-un-nissa v. Mt. 
Kani z Fatima Begam (l), but the law in 
our opinion upon this point must now be 
taken to be that when a matter directly 
and substantially in issue in a subsequent 
suit has been directly and substantially 
in issue in a previous suit and has been 

(1)11910] 19 O. C. 69=36 I. C. 043=3 O. lTj. 
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finally heard and decided between the 
same parties the issue cannot be reopened 
in a subsequent suit notwithstanding the 
fact that the previous suit could have 
been decided independently of the decision 
upon that issue. We say this in view of 
the remarks of their Lordships of the 
Judicial Committee in the Midnapur 
Zamindari Co. htd ., v. Naresh Narayan 
Rato (2). In that decision of their Lord¬ 
ships (which is of 1924) the following de¬ 
cision of the Calcutta High Court was 
approved (p. 201). 

It was contended before us that whatever the 
appellants might have done in this respect, the 
issue in fact was not a necossary or proper one 
to be tried in that suit, and that it is open to us 
to say so. But wo must see first whether this 
Court adjudged otherwise, that is, whether this 
Court having the question before its mind de¬ 
cided that the issue did arise. If so, that deci¬ 
sion would be as much res judicata as the final 
determination of the issue on the merits. 

We must remember further what was 
the position of the parties in the previous 
case. Gajodhar Lai, when Nawab Wazir 
Begam was endeavouring to obtain en¬ 
hanced rent from him, took the position 
in the first place that she had not ad¬ 
opted a legal method of enhancing the 
rent, and that the notice that she issued 
to him was invalid, but he also took the 
position that it was not within her power 
to enhance his rent at all and that the 
enhancement could only be made by a 
Court. He had a right to have both 
questions decided and in order to have 
them decided it was necessary to decide 
the question of fact as to whether his 
father had or had not made the construe* 
tions upon the site at his own expense 
and with the consent of Nawab Wazir 
Begam. He had further a right to have 
decided the tenure upon which he was 
holding the property, and once those 
points were decided in that suit the ques¬ 
tion was set at rest and could not be re¬ 
opened in a subsequent litigation. Taking 
this view the decision here can only be 
that the Husainabad Trust had no right 
to eject Gtjodhar Lai in the manner in 
which they have sought to eject him. It 
may be open to them in the future, 
should they so desire, to come into Court 
and ask either that Gajodhar Lai’s rent 
should be enhanced by the Court or that 
Gajodhar Lai should restore the build¬ 
ings to them upon the payment of proper 
compensation. It is urged by the lear ned 

(7) A. TTrT 1921 P. C. 144=51 Cal. 631 — ^1 
I. A. 293 (P. C.). 
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counsel for the plaintiffs that tha latter 
action has been already taken, but we do 
not consider that it has been taken. 

We consider that the plaintiffs at- 
tempted to eject Gajodhar Lai without 
paying him any compensation, that they 
denied strenuously all along their liabili¬ 
ty to pay him any compensation, and 
that they only added as an afterthought 
that if everything against-them • was de¬ 
cided they then might consider the ques¬ 
tion of paying him compensation. In 
any circumstances their suit would fail 
and it would be unnecessary to restore 
Gajodhar Lai to the possession of these 
premises. We consider that no useful 
purpose would be served while restoring 
Gajodhar Lai to the possession of these 
premises from continuing ourselves or 
through the Court below proceedings to 
determine the amount of compensation 
upon the payment of which by the plain¬ 
tiffs he may be subsequently ejected. 
From the manner in which the plaintiff's 
have conducted their case we consider 
that they are not entitled to any relief of- 
the kind. It will be open to them, as we 
have already said, to institute a suit sub¬ 
sequently for the increase of Gajodhar 
Lai’s rent or it will be open to them, if 
they so wish, subsequently to tender to 
him compensation, and in event of his re¬ 
fusing to accept it, to bring the matter 
before a Court of law as to the terms 
upon which he can bo ejected by the pay¬ 
ment of compensation; but on the pre¬ 
sent proceedings they deserve no relief at 
all. We, therefore direct that their suit 
stands dismissed and that the plaintiffs 
pay their own costs and the costs of 
Gajodhar Lai in all Courts and in all 
proceedings. The result is that Appeal 
No. 1284: is decreed and appeal No. 312 is 
dismissed. 

D.D. 


A. I. R 1927 Oudh 627 (1) 

Raza, J. 

Tkalenr Nirbhai Singh —Applicant. 

v. 

Honoman Singh —Opposite Party. 

Application No. 48 of 1927, Decided on 
24th October 1927, from order of Sub- 
Judge, as Judge of Small Cause Court, 
Fyzabad, D/- 12th September 1927. 

^ Provincial Small Cause Courts Act (9 of 1887) 
S. 25 —Careful decision of Small Cause Court — 
revision lies . 

The revision:*! powe rs given by the section 


Oudh 627 

are only exercisable where it appears that some 
substantial injustice to : a party to the litigation 
has directly resulted from a matertal misappli¬ 
cation or misapprehension of law, or from a 
material error in procedure : 13 All. 277 and 

A. I.It. 1926 Oudh 519, Foil. 

Where therefore the Judge has applied his 
mind to the decision of the case carefully his 
finding cannot be questioned in revision. 

CP 627 C 2] 

St. George Jackson —for Applicant. 

Judgment. I have heard the appli¬ 
cant s learned counsel. In my opinion 
there is no substance in this revision. I 
find that the learned Judge had decided 
the case very carefully. As pointed out 
in the case of JMiihammad Bakar v. Bahai 
Singh (l), S. 25, Provincial Small Cause 
Courts Act was not intended to give in 
effect a right of appeal in all Small Cause 
Court cases either on law or fact. The 
revisional powers given by that section 
are only exercisable where it appears that 
some substantial injustice to a party to the 
litigation has directly resulted from a 
material misapplication or misapprehen¬ 
sion of law, or from a material error in 
procedure : see also Saadat Ali Khan v. 
Kuer Lai (2). As the Judge had applied his 
mind to the decision of the case carefully 
his finding must be accepted and cannot 
be questioned in revision. The applica¬ 
tion, therefore, fails and must be dis¬ 
missed. I dismiss the application. 

^ K - _ Application dismissed. 

(L [ltSOJLJ 13 All. 277 —(169 1)~A. W. N. S1 
(P. 13.). 

(2) A. 1. R. 1026 Oudh 519. 


A.'I R. 1927 Oudh 627 (2) 

Stuart, C. J., and Raza. J. 

Emperor —Applicant. 

v. 

Bande Ali and others —Accused. 

Criminal Revn. No. 150 of 1927, Deci¬ 
ded on 19th November 1927, from order 
of Addl. Sessions Judge, Bahraich, D/- 
19th September 1927. 

Penal Code, S. 4(1 )—British Court has 
jurisdiction to try an offence committed in a 
foreign territory . 

Where crime has been committed by a British 
Indian subject in a foreign territory, British 
Court has jurisdiction to try him. (i> 628 C 2] 

H. K. Ghose —for the Crown. 

Uyder Husein and Nia?n Ullah —for 
Accused. 

Judgment.—In this case the Court 
had issued notices to four persons, name- 
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ly, Bande Ali, Azam, Dhondhe and Kat- 
tar Khan to show cause why M the sen¬ 
tences passed upon them should not be 
enhanced. They have been represented 
before us by their learned counsel who 
has argued their case both on the ques¬ 
tion of their guilt, and on the question 
of enhancement of sentences. He has 
argued that on the question of their 
guilt the prisoners in question have not 
been proved to have been guilty of any 
offence and he has argued on the question 
of sentences that even if they are guilty 
of any offence, the sentences passed upon 
them are sufficient and should not be 
enhanced. 

This is the first time that the prisoners 
have put forward any plea in this Court. 
They were convjcted on 19th September 
1927, but they have not so far appealed. 
We do not in any way hold against them 
the fact that they have not done so. We 
have heard their learned counsel and we 
have considered his arguments. The case 
is not of a usual nature. The offence of 
which the prisoners have been convicted 
is in respect of the death of two persons 
which resulted from a violent attack 
upon them committed on 26th May 1926, 
just within the Nepal territory. 

The case for the prosecution was that 
Bam Narayan and Udit Narayan both 
now deceased, servants of a thekedar for 
grass in Nepal, had on that day appre¬ 
hended a man called Bande Ali who was 
interfering with the monopoly possessed 
by their master, and that they had taken 
him to a village called Baniagaon in Ne¬ 
pal, where they asked a Mabomedan call¬ 
ed Sahib Din to give them sufficient es¬ 
cort to take Bande Ali to the nearest 
police station in Nepal. Sahib Din was 
unable to provido that escort at once and 
meanwhile Bande Ali managed to have 
the news of his capture sent to his vil¬ 
lage in British territory. As a result, 
three of the prisoners with other persons 
arrived on the spot and rescued Bande 
Ali forcibly. In the courso of the rescue 
they along with Bande Ali inflicted in¬ 
juries upon Ram Narayan, and Udit 
Narayan which resulted in the deaths of 
the two latter. The four persons were 
accordingly tried for culpable homicide 
under the provisions of S 304, I. P. C., 
and have boen sentenced to five years' ri¬ 
gorous imprisonment. 

The main evidence against them is the 
evidence of Sahib Din and his brother 


Kareem, and if this evidence is believed 
there can be no doubt as to their guilt. 
This evidence is corroborated directly 
against three of them, and indirectly 
against all by Shanker and Sarju has 
also given corroborative evidence. The 
learned counsel for the prisoners who has 
argued with great force on behalf of his 
clients has endeavoured to show to us 
that the evidence of Sahib Din, and Ka¬ 
reem is not deserving of credence. He 
bases his arguments upon the facts that 
apparently the prisoners have suggested 
to the Nepal Government that the real 
person who murdered Ram Narayan and 
Udit Narayan was Sahib Din himself. 
Sahib Din is not under arrest, but an in¬ 
quiry against him seems to be progressing. 
We have been taken at length through 
this evidence, and we are satisfied that 
the learned Sessions Judge arrived at a 
correct conclusion in believing that 
Sahib Din and his brother Kareem have 
told the truth. We attach no value to 
the alleged discrepancies in the first re¬ 
port made at the Nepal Chauki, and in 
the omission of mention of names from 
that report. We do not believe that the 
report was recorded in such a manner as 
to justify our attaching any weight as to 
its correctness. The manner in which 
this case has come before the British 
Court is as follows: Although the crime 
was committed in the Nepal territory, ifc 
has been committed by British Indian! 
subjects. The prisoners are all British! 
subjects, and thus the British Courts had! 
jurisdiction to try them. We are satis-l 
fiod upon the evidence that they are 
guilty. 

In regard to the question of sentence 
we‘consider that a sentence of five years' 
rigorous imprisonment is too lenient. 
As they have been convicted under S. 304, 
the maximum sentence that can be passed 
against them is one of transportation for 
lifo. We do not consider it necessary to 
pass that sentence. We pass t>he next 
sentence, that is, one of ten years’ rigo¬ 
rous imprisonment, and direct that in 
each instance the sentence be enhanced 
to a sentence of ten years’, rigorous im¬ 
prisonment. 

N.K. Sentence enhanced. 
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Tirbhuwan Dat 

A. I. R. 1927 Oudh 629 

Stuart, C. J., and Raza, J. 

Tirbhuwan Dat and another — Plain¬ 
tiffs—Appellants. 

v. 

Someshar Dat — Defendant — Respon¬ 
dent. 

First Appeal No. 62 of 1927, Decided 
on 14th December 1927, against a de¬ 
cree of Sub-Judge, Sitapur, D/- 14th 
March 1927. 

Limitation Act , Art. 91— Suit for cancella¬ 
tion of a document — Limitation. 

The time from which the period begins to run 
in a suit to cancel an instrument is from the 
date when the facts entitling the plaintiff to 
have the instrument cancelled become known 
to him. [P 629 G 2] 

Niamat Dll ah, Salig Ram and Nara~ 
yan Dal — for Appellants. 

A. P. Sen , S. G. Das and K. P . Trivedi 
—for Respondent. 

Judgment. The plaintiffs-appellants 
filed the suit out of which this appeal 
arises in the Court of the Subordinate 
Judge, Sitapur, on the following allega¬ 
tions : It was alleged in the plaint that 
Tirbhuwan Dat, who was one of the 
plaintiffs, and So neshar Dat the defen¬ 
dant were the sons of Ram Bilas Shukla 
and that they had succeeded together to 
certain property. In 1912 Tirbhuwan 
Dat instituted a suit against Someshar 
Dat for partition and obtained a decree 
on 14th November 1913. The main al¬ 
legations then follow. It is alleged that 
Tirbhuwan Dat has no knowledge of the 
Uidu character and that he has only 
sufficient knowledge of the Nagri charac¬ 
ter to be able to sign his name in Nagri. 
The plaint continues that on 15th May 
1914, Tirbhuwan Dat executed a regis¬ 
tered deed. This registered deed was 
admittedly in the Urdu character, and 
was admittedly signed by Tirbhuwan Dat 
in Nagri. The allegation is that Tirbhu- 
wan Dat understood that by this deed 
he was giving his brother Someshar Dat 
authority to manage his share of the pro- 
Terty on his behalf. There follow various 
allegations as to the manner in which Tir¬ 
bhuwan Dat was kept in ignorance of 

what he nad actually committed himself 

to, and finally there comes an allegation 
that in September 1913, Tirbhuwan Dat 
came to know that the deed in question 
was actually a deed of gift which pur¬ 
ported to transfer the whole of his pro¬ 
perty to Someshar Dat. He sued for 
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possession of the property. The plaint 
asks for relief by possession of the pro¬ 
perty in question. It was dated 12th 
May 1926. There were extensive plead¬ 
ings in the suit and a very large number 
of issues were framed. No oral evidence 
was recorded. Certain documents were 
put in. The learned trial Judge deter¬ 
mined two preliminary issues : 

Is the suit barred by time as alleged ? 

Is the suit as laid not maintainable ? 

He found that Tirbhuwan Dat had 
only the right at the best to treat the 
deed of 15th May 1914, as voidable and 
that inasmuch as he had not instituted 
a suit to set it aside within the period 
allowed by Art. 9L, Sch. 1, Act 9, 1908, 
the suit was time-barred. He dismissed 
it accordingly. The plaintiffs file the 
present appeal. We are unable to con¬ 
cur with the learned trial Judge. We 
are of opinion that his proceedings have 
been vitiated by misunderstanding of 
Art. 91. Assuming for the sake of argu¬ 
ment that Tirbhuwan Dat’s remedy at 
the best was to avoid the deed of 15th 
May 1914, the learned trial Judge had 
not the materials before him upon which 
he coutd possibly decide as to whether 
the suit was time barred or not. He 
should have observed that the time fromi 
which the period begins to run in a suit 
to cancel an instrument is from the data 
when the facts entitling the plaintiff tci 
have the instrument cancelled become] 
known to him. On the allegations in 
the plaint the facts entitling the plaintiff 
to have the instrument cancelled did not 
become known to Tirbhuwan Dat till 
September 1923. It was impossible for 
the learned trial Judge to determine 
whether those allegations were _pr were 
not correct until he had heard evidence. 
He did not hear evidence. He satisfied 
himself with examining the contents of 
certain documents which were quite in¬ 
sufficient for his decision upon the point 
and arrived at a conclusion without 
hearing any ovidence. He may or may 
not have been misled by the action of 
the parties to the suit. That fact is 
immaterial. We have not sufficient 
materials opon which we can decide the 
matter and for that reason we do not 
propose to determine this appeal upon its 
merits. As the case stands we can in no 
way maintain or revorse the decision on 
these two issues. The only course that 
we can take is to obliterate that decision 
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and treat the ease as though the decision 
did not exist. The trial Court has dis¬ 
posed of the suit on two preliminary 
points. We are reversing the decree on 
appeal although we are neither maintain¬ 
ing nor reversing the decision. We are 
obliterating the decision and reversing 
the decree. The case must thus be held 
to be one which falls under O. 41, It. 23 ; 
but in any circumstances if that rule is 
not sufficient to justify our action we 
would be justified under the provisions 
of S. 15L. Our order is as follows : The 
judgment of the trial Judge shall be con¬ 
sidered of no effect. The case will go 
back to him for re-trial from the begin¬ 
ning. The issues shall remain as they 
are. Such of the documentary evidence 
as is on the record shall remain on the 
record. The suit will be re-admitted 
under its original number. The evi¬ 
dence will be heard out and the suit will 
be tried de novo. The costs incurred up 
to the present will follow the result. 
This decision will bo treated for the pur¬ 
poses of our Court as a decision under 
O. 4L, H. 23, Sch. 1, Civil P. C. 

N.K. Case remanded. 
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Stuart, C. J. 

! Umrao Khan —Accused—Appellant. 

v. 

King-Emperor —Opposite Party. 

Criminal Appeal No. 646 of 1927, Deci¬ 
ded on loth December 1927, from the 
order of the Asst. Sess. Judge, Partabgarh, 
D/- 12th November 1927. 

T'cnal Code, Ss. -171 ami 467— Forgery. 

A person dishonestly using as genuine a 
forged document can be punished under S. 471 
with the punishment provided bv S. 467. 

fP 632 C 1] 

St. (r. Jackson —for Appellant. 

II. K. Ohosh —for the Crown. 

Judgment.—On the 15th May 1926, 
Umrao Khan, appellant, a resident of 
Tala in the Partabgarh District instituted 
a suit of a Sin a ll Cause Court nature in 
the Court of the Munsif of Kunda, Par¬ 
tabgarh District, against Bhagoley Kurmi, 
also a resident of Tala, based on an alleged 
promissory note which purported to have 
been executed on the 30th April 1924, 
under the terras of which Bhagoley was 
stated to have received Rs. 30 from 


Umrao Khan on that date, and to have- 
agreed to repay that amount on demand 
with interest at 24 per cent per annum. 
Umrao Khan filed what purported to be 
this promissory note with the plaint, and 
at the same time filed what purported to- 
be a receipt also dated the 30th April 
1924, by which Bhagoley was alleged to 
have received Rs. 30 in cash on that date- 
from Umrao Khan. The body of the 
document in each instance purported to 
have been written by Saiduddin a petition 
writer of Partabgarh. Each document 
bore what purported to be thumb-impres¬ 
sion of Bhagoley as executant and the: 
signature of Nasiruddin another petition 
writer of Partabgarh, and the thumb im¬ 
pression of Dujai of Tala as attesting, 
witnesses. The suit was transferred for 
decision to an Honorary Munsif, but on 
an application to the District Judge was 
re-transferred for decision to the Munsif 
of Kunda. There is nothing on the record 
to show, whether the application for re¬ 
transfer was made by Umrao Khan or by 
Bhagoley. The suit came on for hearing 
on the 27th September 1926. Umrao 
Khan, plaintiff, and Bhagoley, defendant 
were represented by counsel. Bhagoley 
denied execution of the promissory note 
and the receipt. Umrao Khan took the 
somewhat unusual course of offering to 
bo bound by the statement of Bhagoley 
on oath, as to whether he did or did not 
owe him any money, or had or had not 
executed the promissory note and the 
receipt. Bhagoley took an oath on Ganges 
water that he had not borrowed any 
money from Umrao Khan and that he 
had not executed the promissory note or 
the reciepb. The suit was dismissed ac¬ 
cordingly on the 27 th September 1926* 
Two days later, Bhagoley applied to the 
Munsif for an investigation alleging that 
the promissory note and the receipt were 
forged documents. After inquiry Umrao 
Khan was put on his trial in the criminal 
Court and has been convicted under 
Ss. 467/47L, I.P.C., and sentenced to five 
years' rigorous imprisonment and a fine 
of Rs. 200. Ho appeals against his con¬ 
viction and sentence. 

He has been represented by a senior 
counsel who has taken me through the 
whole of the evidence. The following 
facts stand out clearly : The thumb-im¬ 
pressions upon the promissory note and 
the receipt are not the thumb*impressions- 
of Bhagoley. They are the thumb-im - 
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pressions of a man unknown. This fact 
is proved beyond the possibility of 
reasonable doubt, and the learned counsel 
for the appellant dees not question the 
accuracy of the finding upon this point. 
The learned .counsel does not also ques¬ 
tion the accuracy of the finding upon the 
evidence to the effect that the scribe of 
these two documents was Saiduddin and 
•that the place where they were written 
was the compound of the Collector's Court 
at Partabgarh. One of the witnesses for 
the defence has stated that Saiduddin 
was the scribe. Saiduddin. Nasiruddin 
and Dujai have given evidence. Saidud¬ 
din and Nasiruddin have deposed dis¬ 
tinctly that JBhagoley was not the person 
who placed his thumb-impressions upon 
these documents. Nasiruddin admits 
that he attested these documents and that 
the signatures upon them which purport 
to be his are his. Their evidence is to 
•the effect that Umrao Khan brought a 
man whom he described as Bhagoley, but 
-who was previously unknown to them, 
’that Saiduddin scribed the documents, 
that Nasiruddin attested them, but that 
the man who affixed his thumb-impression 
-upon them was not Bhagoley. They saw 
Bhagoley in Court, and they were both 
positive that that man was not Bhagoley. 
Dujai has given evidence that the thumb- 
, impressions"'upon these documents which 
purport to be his are his, but he says that 
ho was not present at the time and that 
his thumb-impressions had previously 
been obtained by Umrao Khan on blank 
papers. This portion of his evidence is 
in direct conflict with the evidence of 
Saiduddin and Nasiruddin who have given 
evidence that Dujai was present at the 
time. 

The case for the prosecution is that 
Dujai, although he has given evidence for 
the prosecution, was acting in concert 
with Umrao Khan. Bhagoley has given 
evidence that ho never executed any docu¬ 
ment and that lie never borrowed any 
money from Umrao Khan. If the evi¬ 
dence of Saiduddin, Nasiruddin and 
Bhagoley is accepted as true there can be 
no doubt as to the fact that the appellant 
is guilty. The appellant has put up a 
story, which is compatible with the 
theory that the thumb-impressions in 
question are not the thumb-impressions 
of Bhagoley, but which would yet ex¬ 
onerate him completely, if it is accepted 
as true. This story is that he agreed to 


lend Bhagoley Rs. 30 and that he was 
present at Partabgarh for the purpose of 
lending the money and having the pro¬ 
missory note executed. He says that he 
sent Dujai and Bhagoley in advance to 
the compound of the Collector’s Court to 
get the promissory note executed, and 
that he followed them with a man called 
Jabbar Khan. His story is that, when 
he arrived, they produced the promissory 
note and the receipt already written and 
that he then paid Rs. 30 to Bhagoley and 
took the documents. If this story were 
accepted it would show that Dujai and 
Bhogoley had perpetrated a fraud upon 
Umno Khan, that they had the docu¬ 
ments prepared and then got a man 
other than Bhagoley to put his thumb- 
impressions upon them and so deceived 
Umrao Khan into parting with Rs’. 30. 
In support of the story, the appellant 
has produced Jabbar Khan, the man who 
he said accompanied him, and four men 
Yasin, Nabi Khan, Mohabbat Khan and 
Suleman who said that they were pres¬ 
ent in the compound of the Collector’s 
Court when the incident occurred. This 
is a case in which the witnesses for the 
prosecution and the witnesses for the de¬ 
fence are at such hopeless variance, that 
it is impossible to arrive at the conclu¬ 
sion that both sides are telling the truth. 

The learned Assistant Sessions Judge, 
who heard the evidence, was of opinion 
that the prosecution witnesses were 
telling the truth and that the defence 
witnesses were lying. His conclusion is 
supported by the fact not only that be 
heard the witnesses and was in the best 
position to know which side was telling 
the truth, but by the conclusion that the 
defence story is almost impossible to re¬ 
concile with the following facts: Sai¬ 
duddin and Nasiruddin are petition 
writers at Partabgarh. The defence is 
unable to put forward any reason, which 
can be considered a convincing reason, to 
show why Saiduddin and Nasiruddin 
should go out of their way to give the lie 
to Umrao Khan and perjure themselves 
to oblige Bhagoley. Tho case of Dujai is 
different. Dujai stands out an unreliable 
witness but I do not see any reason why 
the evidence of Bhagoley, Saiduddin and 
Nasiruddin should not be accopted Fur¬ 
ther, if the appellant had, as he now 
wants me to believe he had, no less than 
five witnesses who were present at the 
transaction who could support his story. 
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I exclude Saiduddin, Nasiruddin and 
Dujai and refer only to the remaining five 
witnesses—why, after Bhagoley had in 
the Munsif’s Court denied the execution 
of these two documents, did he agree to 
abide by Bhagoley’s oath upon the sub¬ 
ject ? The only conclusion which I can 
draw is that the learned Assistant 
Sessions Judge arrived at a correct con¬ 
clusion. What appears to have happened 
is that Umrao Khan weakened after he 
found that Bhagoley intended to contest 
the suit and thought it better to save his 
face to consent to the defeat, which was 
certain, if he allowed Bhagoley to settle 
the matter by his oath because he was 
afraid to continue a suit on two forged 
documents. He might well have imagined 
that Bhagoley would be satisfied with 
the dismissal of the suit and would not 
carry the matter further. Unfortunately 
for Umrao Khan Bhagoley was pertin¬ 
acious and the result was Umrao Khan’s 
prosecution. 

I consider that the learned Assistant 
Sessions Judge has arrived at a correct 
conclusion upon the evidence. The con¬ 
viction under Ss. 467/471 is really a 
conviction under S. 471. The appellant 
dishonestly used as genuine a forged docu¬ 
ment and so he could be punished under 
S. 471 with the punishment provided by 
S. 467. The learned counsel has asked 
me to reduce the sentence. I regret that 
I am unable to do so. The institution of 
a false suit against an illiterate man on 
the basis of a forged document constitutes 
to my mind a very serious offence indeed. 

I, therefore, dismiss this appeal. 

N.K. Appeal dismissed. 
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Stuart, C. J. 

Debi Dayal — Applicant. 

v. 

Manao and another —Opposite Party. 

Criminal Ref. No. 44 of 1927, Decided 
on 1st December 1927, by 2nd Addl. Sess. 

J. , Lucknow, by order D/- 1st Oct. 1927. 

Criminal P. C., S. 13o A (2)— Dismissing ap¬ 
plication under S. 13 6—Question of existence of 
public right—Proceedings should be stayed 
until the matter of existence <f the right has 
been decided by a competent civil Court. 

Where there is a question of the existence of 
public right to the placo over which nuisance 
is sought, the best method in the case to follow 
is that under the provisions of S. 139 A (2); the 
proceedings should be stayed until the matter 
of existence of the right has been decided by 
a competent civil Court. [P 032 C 2] 


Moti Lai Saksena — for Applicant. 

Bal Krishna —for Opposite Party No. 1. 

Order of reference. —This is an ap¬ 
plication to revise the order of Chaudhri 
Mohammad M. Sahib, Special Magis¬ 
trate, 1st Class, Unao, dated 23rd May 
1927, dismissing the applicant’s appli¬ 
cation under S. 133, Criminal P. C. 

The learned Magistrate has found that 
there was reliable evidence in support of 
the defendant’s denial that the place from 
which the alleged unlawful obstruction 
or nuisance was sought by the applicant 
to be removed was a public place. But 
he has dismissed the application, which 
order is sought to be revised. 

The applicant seeks that the order dis¬ 
missing the application under S. 133 be 
set aside because it would stand under 
S. 133, Cl. (2) in his way of seeking his 
remedy in the civil Court. The learned 
vakil for the defendant refers me to the 
sentence in the learned Magistrate's judg¬ 
ment towards the end and before the order 
that the parties should go to the civil 
Court to have their rights adjudicated. 

I think the civil Court would neither be 
entitled to, nor would go behind the oper¬ 
ative portion of the order, that the appli" 
cation be dismissed. 

I therefore send up this case to the 
Honourable the Chief Court with the re¬ 
commendation that the order of the 
learned Magistrate dismissing the appli' 
cation under S. 133 be set aside and he be 
directed under S. 139 A (2) to retain the 
proceedings on his tile and stay until the 
matter of the existence of the alleged 
public right has been decided by a compe¬ 
tent civil Court. The papers will be sub¬ 
mitted to the Honourable Court on receipt 
of any explanation which the learned 
Magistrate might submit. 

Judgment. —I understand the learned 
Magistrate to agree that the wording of 
his order is open to objection and that 
the best method of putting the matter 
right is to set aside his order and to direct 
that under the provisions of S. 139 A (2) 
the proceedings be stayed until the matter 
of the existence of the alleged public 
right has been decided by a competent 
civil Court. I accordingly direct under 
the provisions of S. 139A (2 ) that the 
proceedings be stayed until the matter of 
existence of the right has been decided by 
a competent civil Court 

N.K. Proceedings stayed. 



